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PREFACE. 


The  nodenigned  received  the  appoiotmeDt  of  Reporter  late  in  June,  1163. 
Tfaera  had  accumulated,  at  that  time.  Decisions  unreported  from  about  the 
middle  of  March,  1852,  making  a  period  of  more  than  fifteen  months.  His 
labor  commences  at  the  case  of  Calmes  v.  Stone^  p.  133  of  this  volume. 

The  volume  for  1853,  will  be  published  within  about  thirty  days — not  more 
than  forty  or  fifty  cases  remaining  to  be  set  up.  The  Reporter  hopes  to  give 
to  the  Bar,  the  Decisions  for  January,  February  and  March,  1854,  by  the  first 
of  August,  and  will  be,  very  shortly  after  the  Ist  of  January,  1855,  up  with 
the  Court. 

So  much  matter  was  on  hand  at  the  time  of  his  appointment,  that  he  thought 
it  Imrdly  worth  while  to  publish  the  back  work  in  numbers — ^the  more  particu- 
hrty,  as  he  was  informed  by  the  Agent  for  their  sale,  that  the  demand  for  the 
DecisionB  in  that  form  was  very  insignificant.  The  Reporter  hopes  that  the 
large  amount  of  work  will  be  a  sufficient  apok>gy  for  the  apparent  delay  in 
publication.  Few  persons,  not  familiar  with  the  drudgery  of  proof-reading, 
can  form  a  distinct  idea  of  its  anoyances.  There  can  be  no  doubt,  that  what- 
ever gifts  "  come  by  nature,"  correcting  proof  is  not  one  of  the  number. 

In  all  cases,  whenever  practicable,  in  making  the  abstracts  of  points  decided, 
the  language  of  the  Court  has  been  adopted.  In  a  veiy  large  number  of 
cases,  the  facts  are  stated  to  which  the  law  has  been  applied,  no  attempt 
being  made  to  generalize  a  principle  from  the  decision,  when  the  Court  has 
not  announced  such  a  generalization,.  This  has  greatly  increased  the  labor; 
but  it  has,  he  trusts,  secured  accuracy. 

The  records  of  the  Opelousas  Term  have  never  been  received.  The  Clerk 
of  the  Supreme  Court  for  the  Opelousas  District,  sent  them  by  steamboat  to 
New  Orleans,  but  nothing  has  been  heard  of  them.  No  blame  is  attributable, 
it  is  believed,  to  the  clerk ;  and  no  efforts  have  been  spared  by  him,  or  the 
undersigned,  to  recover  them. 

In  making  up  the  Index  of  points  decided,  it  has  been  thought  best  not  to 
multiply  heads.  Subdivisions  are  very  useful,  where  a  large  number  of  cases 
are  to  be  digested ;  but  for  the  cases  contained  in  a  single  volume,  they  con- 
fuse, rather  than  simplify. 

The  typographical  arrangement  of  the  Index,  it  is  believed,  wiU  facilitate  the 
reader,  aad  for  that  reason  it  has  been  adopted.  The  numbers  to  which  refer- 
ences are  made,  refer  to  like  numbers  in  the  Index,  and  to  the  paging,  so  that 
the  reader  can  consult  either  the  abstract  in  the  Index,  or  the  case  in  the  body 
of  the  volume. 

The  volume  baa  been  published  under  the  contract  made  by  the  late 
Beporter. 

W.  M.  RANDOLPH. 


The  eoosideratioD  io  which  the  late  Mr.  Justice  PaxsTON  was  held  by  the 
Bench  and  the  Bar,  and  their  keen  appreciation  of  hia  death,  will  appear  from 
the  foflowing  Tribate  to  hia  Memory. 


SUPREME  COURT  OF  THE  STATE   OF  LOUISIANA. 
The  Court  met  Monday,  December  6,  1852.    Present,  their  Honors  Oeorge 
Eustu,  Chief  Justice,  P.  A.  Ro$U  Thomas  Slidell,  and  William  Dunbar, 
Aasociate  Justices. 

On  motioo  of  the  Honorable  Isaac  Johnson,  Attorney  General,  it  is  ordered, 
that  the  fblhiwing  proceedings  of  a  meeting  of  the  members  of  the  bar,  held  on 
the  9tfa  of  July  last,  on  the  occasion  of  the  death  ef  the  Honorable  ISAAC  T. 
PBESTON,  one  of  the  Judges  of  this  Court, Hte  spread  upon  the  minutes  of 
tiie  CoBTt,  m : 

**  At  a  meeting  of  the  members  of  the  Bar  of  New  Orleans,  held  in  the 
Supreme  Court  room,  to  take  measures  to  pay  an  appropriate  tribute  to  the 
marooiy  of  the  Honorable  1.  T.  Prestoit,  one  of  the  Judges  of  the  Supreme 
Court  of  this  State,  who  was  killed  by  the  explosion  of  the  steamboat  St. 
James,  on  the  morning  of  the  5th  of  July  last, 

"On  motion  of  If.  R.  Denis,  Esq.,  M.  M.  Cohen,  Esq.,  was  called  to  Ae 
chair,  and  John  Claibome,  Esq.,  was  appointed  Secretary. 
'*  Mr.  Q^ien,  on  taking  the  chair,  made  a  very  feeling  and  appropriate 


**  After  which,  the  Attorney  General,  the  Honorable  lsa€u:  Johnson,  offered  the 
feUowiog  Resolutions,  which  he  preceded  with  a  brief  but  eloquent  tribute  to 
the  deceased: 

"  The  last  tribute  which  friends  can  pay  to  departed  worth,  is  to  unite  in  the 

eipression  of  their  common  sympathy,  and  recall  to  memory  the  rirtues  of  him 

they  will  see  no  more.    Such  is  the  occasion  of  our  present  meeting.     One  of 

OS,  with  whom  we  ha?e  been  familiar  for  years,  who  has  been  the  companion 

of  the  old,  and  a  bright  and  illustrious  example  to  the  young,  has  left  us  fore?er. 

The  affliction  to  his  family  and  friends  was  not  alleviated  by  the  sad  consolation 

of  mioisteriog  to  his  last  wants  on  the  ouiet  bed  of  death ;  but  he  has  been 

torn  from  them,  by  a  sudden,  terrible,  and  ruthless  blow,  which  o?erwhelms 

even  grief,  and  leaves  nothing  but  blank  dispair.    After  such  a  calamity,  it 

becomes  a  solemn  and  mournful  duty  of  the  friends  and  associates  of  the 

deputed,  to  offer  a  public  testimonial  of  their  appreciation  of  his  high  qualities, 

not  only  ss  a  joint  tribute  to  his  worth,  but  in  the  hope  that  such  an  expres- 

sioo  of  theur  sympathy  may,  in  some  slight  degree,  console  the  grief  of  his 

family. 

"  The  life  of  onr  departed  friend,  Isaac  T.  Pkeston,  from  his  youth  to 
age,  hss  been  passed  amooe  us.  He  has  exercised,  during  his  whole  career,  a 
powerful  influence  over  the  public  councils.  He  has  filled  numerous  high 
oAees,  and  ever  performed  their  duties  with  untiring  ze^l  and  energy,  with 
honor  to  himaelf  and  profit  to  his  country.  He  waa  distinguished  in  his  career 
St  the  bar,  by  an  impressive  and  ingenious  ekxjuence  which  seklom  ftuled  in 
sfieet,  benuse  it  always  bore  the  stamp  of  sincerity,  and  the  vigor  of  a  power- 
fvl  and  earnest  character. 

"In  all  the  private  relations  of  life,  he  was  admirable.  The  most  disinter- 
srtsd  and  generooa  of  friends;  and  as  a  brother,  a  husband  and  a  father,  he 
dways  brought  to  the  domestic  drcle,  the  warm  gushingi  of  a  generous  heart, 
■heddhig  aiound  him  happiness  and  pleasure. 

*' We  deeply  and  nncerelysympflihiase  with  his  ftmHy  in  theur  dreadful  anif 
dsplonble  loss*  and  we  beg  them  to  accept  this  expression  of  onr  regret, 


SUPREME  COURT  OF  THE  STATE  OF  LOUISIANA. 

'*  We  deplore  the  loss  which  the  public  has  sostained  in  the  emiocfnt,  distin- 
guiflhed,  and  zealons  magistrate,  whose  warm  and  generous  impulses,  if  they 
sometimes  led  him  aside  from  the  exact  letter  of  the  law,  were  always  attracted 
by  what  he  believed  to  be  the  honest  justice  of  the  cause. 

«*  We  respectfully  request  the  Attorney  General  of  the  State,  to  present  this 
expression  of  our  sympathies  to  the  Supreme  Court,  of  which  ihe  deceased 
formed  a  part,  and  an  ornament,  and  to  ask  that  it  be  spread  upon  the  records. 

**  We  respectfully  iuTite  the  conductors  of  the  press,  to  give  publici^  to  our 
Resolutions.'* 

The  tribute,  moved  by  the  Attorney  General,  was  adopted.  It  was  further 
resolved,  to  present  a  copy  of  it  to  the  family  of  the  deceased ;  and  it  was  fur- 
ther resolved,  that  the  members  of  the  Bar  wear  crape  for  thirty  days,  and  that 
the  Chamber  of  the  Supreme  Court  be  draped  in  mourning  for  the  same 
period. 
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PRESENTS 

Hon.  George  Eustis,  Chief  Justice. 

Hon.  Pierre  Adolphe  Rost,  ^ 

Hon.  Thomas  Slidell,  \  Associate  Justices. 

Hon.  Isaac  T.  Preston,         ) 


% 


James  Beck  &l  Co.  v.  Brady,  Brown  &  Co. 

The  law  gires  an  attaching  creditor  the  right  of  heing  paid,  by  preference,  over  other  ordi- 
nary creditors,  out  of  the  proceeds  of  the  property  attached,  and  thia  right  cannot  be 
defeated  by  a  jiubaeqaent  leizare  on  execation. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.     Ben- 
jamin,  and   Micou^  for  plHiDtlifd.      C   Maurian^  for  defendants.      The 
jndgment  of  the  court  was  pronounced  by 

Preston,  J.  The  pluintiffs  issued  an  attachment  against  the  property  of 
the  defendants,  who  are  non-residents.  Subsequently,  other  creditors  issued 
attachments  against  the  same  property,  obtained  judgments  and  seized  the 
property  attached  under  executions,  before  the  plaintiffs  obtained  judgment  or 
iaeaed  execution. 

The  property  having  been  sold  hy  the  sheriff,  the  plaintiffs  took  a  rule  on  the 
other  attaching  and  seizing  creditor,  to  show  cause  why  they  should  not  be 
paid  the  amount  of  their  judgment  and  execution,  by  priority,  out  of  the  pro- 
ceeds of  the  sale,  as  the  first  attaching  creditors. 

The  other  creditors  claim  a  privilege  on  the  proceeds  of  the  property  sold, 
because  they  first  seized  it  under  execution,  which,  by  the  very  terms  of  article 
722  of  the  Code  of  Practice,  gives  them  a  privilege  upon  the  property  thug 
seized,  which  entitles  them  to  a  preference  over  the  plaintififs,  who,  they  con- 
tend, are  ordinary  creditors,  their  attttchment  givjng  them  no  privilege. 

1  ^ 


2  SUPREME  COURT  OF  LOUISIANA, 

Beck  Their  ooimtel  adniitSY  that  the  general  impreMbn  of  the  bench  and  ber  has 

BiuDT.  ^feen^  that  the  first  attaching  creditor  ia  to  be  paid  out  of  the  property  attached, 
before  a  creditor  snbaequently  seizing  the  property  nnder  execution.  The  gene- 
ral impression  existing  for  a  length  of  time  with  regard  to  the  effect  of  statutes, 
IS  generally  correct.  CommunU  error  facit  jtu^  may,  at  least,  justify  the  posi- 
tion that  the  common  interpretation  of  laws  is  right. 

The  counsel  also  admits,  that  a  principle  adverse  to  that  which  he  maintains, 
preTails  in  those  systems  of  law  from  which  we  have  borrowed  the  writ  of 
attachment.  He  should,  therefore,  justify  his  adverse  position  by  express  law* 
or  a  wen  settled  course  of  decision. 

But,  on  the  contrary,  the  district  court  has  examined,  with  great  care,  all  the 
decisions  of  the  Supreme  Court  on  the  question,  which  are  numerous,  and  has 
reconciled  them  all  as  concurring  in  the  principle,  that  the  first  attaching  credi- 
tor cannot  be  deprived  of  the  benefit  of  his  attachment,  merely  by  a  subsequent 
seizure,  under  execution,  without  any  other  lawful  cause  of  preference.  The 
apparent,  though  not  real,  discrepancies  in  some  of  those  decisions,  arises  from 
the  different  circumstances  under  which  the  cases  were  presented,  and  in  con- 
sequence of  the  court,  at  different  times,  giving  different  reasons  for  substan- 
tiaUy  the  same  principle.  The  opinion,  however,  of  this  court,  in  the  case  of 
7V/2«  V.  Carradine^  3d  Ann.  430,  and  of  the  late  Supreme  Court,  in  the  case 
of  Emerson  el  al.  v.  Fox  et  aZ.,  3  L.  R.  183,  are  explicit  on  the  question  under 
consideration,  against  the  pretensions  of  the  appellants,  and  even  if  the  question 
could  stiU  be  considered  an  open  one,  would  command  our  unqualified  approba- 
tion. 

Strictly  speaking,  as  contended  by  the  counsel  of  the  appellants,  an  attach- 
ment gives  no  privilege  upon  the  property  attached,  for  it  may  be  dissolved,  the 
property,  bonded  or  otherwise,  relieved  from  the  attachment. 

The  Code  of  Practice,  however,  gives  the  following  effect  to  a  writ  of 
attachment;  The  sheriff  must  seize  and  detain  so  much  of  the  debtor's  pro- 
perty, as  may  be  equal  in  value  to  the  amount  claimed  in  the  suit.  Art.  256. 
He  must  take  charge  and  keep  possession  of  all  the  goods  and  effects  which  he 
may  have  attached  (art.  257) ;  and  the  plaintiff  may,  after  other  proper  steps, 
procede  to  obtain  judgment,  and,  on  execution  of  the  same,  have  so  much  of 
the  property  attached  sold,  as  will  suffice  to  satisfy  his  judgment.  Art,  265. 
The  preceding  article,  264,  is  equally  explicit  to  the  same  effect. 

Now,  all  his  diligence  in  ascertaining  and  establishing  the  grounds  for  his 
attachment;  in  searching  out  and,  as  in  this  case,  by  an  expensive  suit,  attended 
with  some  risk,  subjecting  property  fraudulently  covered  from  creditors  by  a 
fictitious  sale ;  in  gomg  through  a  tedious  and  expensive  suit  to  establish  his 
claim  and  obtain  judgment,  would  be  nugatory,  if  another  creditor,  during  the 
delay,  might  step  in  and  take  the  property  attached  by  an  execution,  and  obtain 
payment  by  privilege,  without  any  other  cause  of  preference  than  the  seizure. 
The  law  never  intended  such  an  absurdity.  In  this  case,  the  plaintiffs,  though 
they  sued  and  attached  firat,  would  have  to  give  up  the  property  and  go  to  New 
York  to  sue,  after  all  their  expense  and  trouble,  which  would  inure  to  the  bene- 
fit of  those  who  sued  and  attached  last,  instead  of  subjecting  the  last  to  the 
necessity  of  seeking  their  claim  abroad.  The  sense  of  right  implanted  in  every 
bosom,  would  repudiate  such  injustice. 

The  true  principle  is  this:  that  the  creditor  who  is  most  diVgent  and  uses  the 
process  of  law  to  secure  his  rights,  cannot  be  deprived  of  the  beneficial  effects 
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of  tiuit  proeaM,  by  one  loss  diligent  in  nmng  it  One  who  hie  no  better  rig^t  aft  Bxck 
the  time,  that  is  no  prhrilege,  moitgage  or  lien,  cannot  snbaeqnently  aoqnne  ^^j 
either,  no  as  to  defeat  the  proceas  of  law  in  his  favor.  He  doea  not  claim  a 
privilege  atiictly  ao  called,  bnt  that  the  beneficial  elfecta  of  the  proceaa  of  law 
in  hia  favor,  ahould  not  be  rendered  nugatory  by  proceaa  anbaeqnently  iaaned  in 
&vor  of  another  ordinary  creditor ;  or,  which  ia  the  aarae  thing,  by  a  privilege 
snbaeqiieDtly  acquired  by  mere  proceaa  of  law. 

The  principle  may  be  iUuatrated  by  reference  to  another  proviaion  of  oar 
code.  Payment  to  the  prejudice  of  an  attachment  cannot  be  made.  Now,  the 
creditor  by  execution  and  seizure,  acquires  the  rights  of  hia  debtor  upon  die 
property  seised,  and  no  more.  But  the  debtor  could  not  dispose  of  the  pro<^ 
perty  for  payment,  to  the  prejudice  of  the  attachment,  and  therefore  hia  credi- 
tor cannot,  by  seising  and  selling  it,  take  the  proceeds  to  the  prejudice  of  the 
attoehment. 

It  18  strenuously  contended,  that  the  French  text  of  article  724  of  the  Code 
of  Practice,  conflicta  with  our  view  of  the  effect  of  articles  264  and  266  of  that 
code.  If  so,  we  would  say  with  the  late  Chief  Justice  Martin,  in  the  case  of 
Emerson  v.  Fox  et  al, :  **  We  cannot  allow  it  to  prevail  in  a  manner  that  will 
cootruUct  the  evident  and  manifest  intention  of  the  Legislature,  in  these  two 
aiticlea,  and  enable  the  defendanta  to  destroy  the  effect  of  the  attachment." 

So,  also,  if  the  effect  g^ven  to  these  articles  conflicts,  as  contended,  with  the 
provision  of  the  Civil  Code,  that  causes  of  preference  in  payment  cannot  exist 
unless  allowed  by  that  code,  we  should  consider  that  the  articlea  of  the  Code  of 
Practice  ahould  prevail  over  the  Civil  Code,  because  subsequently  adopted. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


GusTAVE  RivARDE  et  sd.  9.  A.  R0US8EAU9  Syndic. 

A  Bomber  of  a  oommerdal  firm  boagfat  real  pioperty  in  hif  own  name,  for  whieh  he  paid  in 
a  note  of  bia  firm.  He  afterwards  lold  the  lot  to  a  third  penon.  The  other  members  of 
Hie  firm  bnmgbt  tmt  against  the  syndic  of  the  pnrchaaer  to  recover  their  virfle  shares, 
apon  the  ground  that  the  act  of  sale  showed  the  property  was  paid  for  by  the  fintt*  and 
belonged  to  the  firm  Jointly,  and  that  it  ooold  not  be  legally  sold  by  one  of  the  partners. 
Mdd :  That  the  recital  in  the  act  of  sale  was  not  sniBdent  notice  to  the  pozchaser  to 
iBTahdate  the  sale. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,   Kennedy,  Ji 
.  Ettmner  and  Hays,  for  plaintiffs.     T.   W.  Collins,  for  defendant    The 
judgment  of  the  court  was  pronounced  by 

JRosT,  J.  The  late  Acf^le  Rivardt  purchased  a  house  and  lot  from  the  firm 
of  Samuel  Smith  Sf  Co.,  and  gave  in  payment  a  mortgage  note  belonging  to 
A.  Eivarde  ijc  Co.,  n  firm  composed  of  himself  and  the  two  plaintifb;  and| 
aobsequentiy,  sold  the  said  property  for  cash  to  one  Bemiaud,  who  is  now  an 
abacooding  debtor  represented  by  the  defendant,  the  syndic,  appointed  by  his  cre- 
ditors. 

The  plaintiflb  claim,  each,  one  undi?ided  third  of  the  lot,  on  the  ground  that  it 
was  acquired  with  partnership  funds ;  that  Bemiaud  was  aware  of  this  fact 
whm  he  purchased,  and  is  subject  to  aU  the  eqfuities  between  them  and  his  ven* 
don.    There  was  judgment  in  thehr  fafori  and  the  defendant  appealed. 


AlTAKDK 
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The  only  evidence  sddaced  to  show  that  Bemiaitd  had  notice  that  the  lot  had 
been  acquired  by  partnership  funds,  is  a  reference  in  the  act  of  sale  from  Rivarde 
to  Bemiaudf  to  the  act  of  sale  from  Samuel  Smith  Sf  Co.  to  him,  passed  before 
another  notary  of  this  city,  in  which  tbat  fact  appears.  The  district  judge,  rely- 
ing on  the  authority  of  the  case  of  Carian  v.  RiefftU  2  N.  S.  €19,  considered 
this  sufficient  to  affect  Bemiaud  with  notice. 

The  two  cases  are  by  no  means  anRlogous.  In  the  case  of  Rieffel,  he  was 
charged  with  the  fraudulent  concealment  of  a  mortage  on  a  slave  he  had  sold, 
and  the  object  of  the  suit  was  to  rescind  the  sale.  The  court  held,  that  as  the 
act  of  sale  to  the  defendant  contained  an  express  mention  of  the  mortgage  com- 
plained of,  the  reference  to  tbat  act  in  the  deed  of  sale  between  the  parties, 
placed  it  fully  within  the  knowledge  of  the  plaintiff  for  the  purpose  of  exam- 
ination, and  was  inconsistent  with  the  alleged  intention  of  the  defendant  to 
conceal  the  existence  of  the  muitgnge.  But  in  this  case,  the  district  judge  has 
gone  further  and  decided,  not  that  the  means  afforded  to  obtain  knowledge  de- 
stroy any  recourse  against  the  vendor  founded  on  concealment,  as  in  RifffeVs 
case,  but,  that  the  means  to  obtain  knowledge,  are  equivalent  to  actual  know- 
ledge on  the  part  of  the  purchaser. 

Parties  are  presumed  to  be  in  good  faith  until  the  contrary*  is  shown,  and  to 
destroy  that  presumption,  it  is  not  sufficient  to  prove  that  the  vendee -had  the 
means  of  acquiring  knowledge  of  the  defect  in  his  title ;  it  must  further  be  shown, 
that  he  availed  himself  of  them,  and  that  in  the  present  case,  for  instance,  he 
followed  up  the  reference  in  his  title,  by  an  examination  of  that  of  his  vendor. 

This  case  is,  in  all  respects,  similar  to  those  of  Fletcher  et  ah.  v.  Cuvelitr^ 
4  L.  R.  274  ;  and  Moran's  Heirs  v.  The  Mayor  et  dU.,  6  L.  R.  243. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 
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F.  B.  Conrad,  Assignee,  v.  City  Bank  of  New  Orleans. 

Wbere  a  bank  had  disconnted  a  note  for  the  maker,  on  a  pledge  of  stock,  and  the  maker  sab- 
aeqnently  took  the  benefit  of  the  bankrupt  law  of  the  United  States,  the  hank  bad  the  rigbt 
to  charge  interest  after  the  maturity  of  the  note,  without  proof  of  protest,  as  demand  under 
the  circomttancea  woald  have  been  naeleii. 


APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J. 
M.  M.  Cohen,  for  plaintiiT.  L.  Hunton,  for  defendant.  The  judgment  of 
the  court  was  pronounced  by 

Presto  If,  J.  In  1842,  Thomas  Banks  obtained  a  loan  of  $17,250  from  the 
City  Bank  of  New  Orleans,  for  which  he  gave  his  note,  payable  in  sixty  days ; 
and  to  secure  the  payment  of  the  same,  executed  a  pledge  on  three  hundred  and 
forty-five  shares  of  the  stock  of  the  bank  belonging  to  him. 

The  same  year,  Banks  applied  for  the  benefit  of  the  bankrupt  act  of  the  United 
States,  and  made  an  assignment  of  his  property  for  the  benefit  of  his  creditors. 
The  plaintiff  was  appointed  his  assignee,  and  in  July,  1845,  caused  the  stock  to 
be  sold.  The  bank  became  the  purchaser,  and  paid  the  plaintiff  the  proceeds  of 
the  sale,  deducting  the  amount  of  the  note  with  six  per  cent  interest,  from  it» 
matarity,  until  the  day  of  sale. 
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llie  pkititiiT  denies  that  any  interest  was  due,  because  the  note  was  not  pro-       Gowsad 
Ipsted,  and  sues  for  the  amount  of  iuterest  deducted.  Citt^Bahk. 

The  declared  bankruptcy  of  Banksj  and  assigoment  of  al^  his  property  for  the 
benelit  of  his  creditors,  rendered  it  useless  to  demand  payment  from  him  ;  and 
as  the  assignee  had  no  means  to  pay  the  debt,  except  by  the  sale  of  the  pledged 
stock,  it  was  equally  unavailable  to  make  a  demand  from  him  ;  and  a  protest  of 
the  note  was  unnecessary,  ss  it  was  not  endorsed.  And  yet,  the  creditor  should 
■ot  k«e  his  interest,  on  account  of  the  ioability  of  the  debtor^  or  his  assignee,  to 
pay  the  note  at  maturity,  or  the  neglect  of  the  latter  to  sell  the  stock.  The 
inutility  of  demanding  payment,  afforded  ample  reason  for  dispensing  with  that 
▼aio  form,  without  losing  any  thing  by  so  doing. 

Now,  it  is  to  be  considered  that  the  very  object  of  the  creation  of  the  bank 
was  to  obUun  interest  by  the  loans  of  money.  In  borrowing  money  from  a  cor- 
poration created  for  that  pur|X)8e,  the  borrower  must  be  considered  as  binding 
himself  by  an  implied  agreement,  that  if  the  principal  was  not  paid  at  the  term 
fixed,  it  should  continue  to  bear  interest  until  paid. 

It  is  so  important  to  a  bank  to  realize  its  loans  at  maturity,  that  in  some  char- 
ters, greater  interest  is  imposed  as  a  penalty  for  the  deft  u  It  of  the  debtor,  as  is  the 
case  in  the  charter  of  the  Union  Bank.   For  the  same  reason,  by  other  charters, 
the  beaks  may  allow  interest  u]H)n  depOstta,  so  as  to  bank  upon  other  funds  than 
their  capital,  the  active  use  of  both  aiding  their  prosperity.     From   such  consi- 
derations it  is  clearly  inferred,  that  if  money  loaned  by  them  at  interest,  is  not 
liaid  at  maturity,  they  expect  interest  until  it  is  paid.     So  the  borrower  wouM        < 
not  think  of  claiming  a  delay  of  payment  b^yond  the  term  agreed,  without  allow- 
ing the  interest  at  the  rate  stipulated.    And.  if,  at  the  time  of  contracting  the  loan, 
there  were  a  different  understanding  between  the  parties,  it  would  lead  to  the 
Becessity  of  rigorous,  perhaps  ruinous  measures,  to  compel  payment  as  soon  aa 
the  nuiney  became  due. 

The  failure  to  pay  the  toan,  or  to  compel  it  at  the  term  stipulated,  may  then 
equitably  be  considered  a  tacit  renewal  of  the  loan  undl  the  debtor  pays,  or  the 
bank  takes  steps  to  enforce  payment.  And  surely,  the  debtor  should  be  the  last 
lo  comphio,  as  the  failure  is  his  fault,  and  it  is  even  a  favor  to  him  not  to  spread 
it  00  the  public  records,  at  his  expense,  by  a  protest. 

Doriog  all  the  delay  in  realizing  payment  by  the  sale  of  the  stocks,  the  bank- 
npc  being  unable  to  pay,  they  were  producing  dividends,  and  appreciating  in 
vahie.  If  the  bank  was  well  managed,  and  we  have  no  evidence  to  the  contrary, 
iod  this  for  the  benefit  of  the  creditors,  eqnity  then  imperatively  demands  that 
iaterest  oo  the  debt,  during  the  same  period,  should  be  allowed  to  the  bank. 

The  claim  of  the  plaintiff  is  therefore  inequitable,  and  we  cannot  say  that  any 
isw  or  adjudged  caae  requires  its  allowance. 

The  judgment  of  the  district  court  is  reversed,  and  judgment  rendered  for  thv 
de&ndBBi,  with  costs  in  both  courts. 


M.  A.  Fabre  V.  William  T.  Hepp. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
JidUn  SeghtT$  and  L.  Janin^  for  plaintiff.    L*  Pierce^  C.  Boseliua  and  O. 
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Wabmm  Sthmidif  fyr  Meodmat.  The  opimon  of  the  ooort  {Eusiis,  C.  J.,  abBentr  and 
Hepp.        SliaUUn  J.,  diflsentlng,)  was  prononoced  by 

RosT,  J.  Thifl  'm  an  action  of  mortgage,  in  the  case  of  the  Bank  of  Lomsi- 
ana  ▼.  Delery  el  al.,  fid  Ann.  648.  The  third  opposition  of  the  pbinttflTin  the 
present  suit  was  dismissed,  and  he  was  left  to  his  reconrae  in  a  direct  actioa. 
We  then  held,  that  the  probate  sale  made  to  affect  a  partHion  of  the  property* 
composing  the  commnni^,  which  had  existed  between  Sylvain  Peyroux  and  the 
plaintiff's  mother,  eonld  not  be  set  aside,  unless  the  parties  interested  were  made 
parties  to  the  proceedings. 

The  plaintiff,  sabseqaently,  instituted  ah  action  of  nullity  against  Sylvain^ 
Peyroux  and  his  minor  children,  and  obtained  a  judgment  annulling  three  de- 
crees of  the  court  of  probates,  to  wit :  1st.  The  decree  appointing  Sylvaim 
Peyroux^  as  tutor  of  the  plaintiff.  2d.  The  decree  ordering  the  sale  of  the  com- 
munity property.  3dly.  The  decree  homologating  the  account  filed  by  Sylvain' 
Peyroux^  as  tutor  of  the  plaintiff,  on  the  1st  April,  1846.  The  same  judgment 
adjudged  the  defendant,  Peyroux^  to  pay  the  plaintiff  $24,539  04|,  with  legal 
Interest  and  mortgage. 

This  judgment  is  not  conclusive  upon  the  defendant,  who  being  a  party  in 
interest,  had  no  notice  of  the  proceedings,  and  no  opportunity  to  defend  his 
rights.  The  plaintiff',  taking  this  view  of  the  law,  has  supported  his  judgment  of 
revoeatioUf  by  introducing  in  this  suit  the  evidence  upon  which  it  was  obtained; 
and  we  concur  with  the  district  judge,  that  he  has  satisfactorily  proved  the  reality 
and  amount  of  his  claim,  and  that  the  appointment  of  Peyroux,  as  his  tutor,  and 
CdktiUoro,  as  his  under-tutor,  and  aV  the  family  meetings  held  for  his  benefit, 
were  null  and  void ;  but  it  does  not  follow,  that  the  probate  sale  is  also  null  and 
void  for  the  same  reasons.  The  plaintiff  shows,  for  the  first  time  in  this  suit, 
that  he  has  renounced  the  community ;  he  can,  therefore,  exercise  no  right  as 
joint  owner  of  a  portion  of  it;  he  bases  his  action,  exclusively,  upon  the  ground 
that  he  is  a  mortgage  creditor,  and  the  nullities  alleged,  are  not  such  as  can  avail 
creditors.  As  we  said  in  the  former  case,  they  can  be  taken  advantage  of  by  the 
heir  alone,  in  his  capacity  of  heir,  and  may  be  cured  by  his  ratification,  expressed 
or  implied,  after  he  becomes  of  age.  We  consider  that  the  renunciation  of  the 
plaintiff  to  the  community,  after  he  became  of  age,  rendered  the  judicial  sale  of 
the  community  property  valid.  The  renuociation  of  a  community  by  the  heir 
of  the  wife,  has,  like  that  of  a  succession,  a  retrospective  effect ;  the  heir  of  the 
wife  who  renounces  the  community,  is  considered  as  never  having  had  any  inte- 
rest in  it,  and  his  portion  belongs  to  the  surviving  partner  in  community,  by  force 
of  his  original  title,  jure  non  decrescendi.  Pothier,  trait6  de  la  Coramunaut6,  No. 
568,  572,  578.  Delvancourt,  LfOo.  4,  tit.  1.  Des  contr&t  du  marriage,  sec.  5. 
Bes  suites  de  la  dissolution  du  la  communaut^,  p.  1.  Note  2,  page  28,  (page  46, 
notes.) 

The  plaiotiff*  never  having  had  any  right  in  the  community,  the  surviving  part- 
ner in  his  own  right,  and  also  as  recipient  of  the  share  reoounced,  and  as  tutor 
of  his  minor  children,  had  capacity  to  administer  and  sell  the  property  of  the  com- 
munity, so  long  as  creditors  did  not  object.  See  the  case  of  Bryan  v.  Atchison^ 
2d  Ann.  463. 

This  sale,  however,  has  been  annulled  as  fraudulent,  contradictorily  with  Sylvain 
Peyroux ;  the  judgment  annulling  it,  has  not  been  appealed  from,  and  is  conclu- 
sive against  him,  and  aU  parties  to  the  fraud  it  perpetrated.  The  participation  of 
McCarthy  and  Barrett,  and  their  combination  with  Sylvain  Peyroux,  to  defraud 
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and  Peyrous^s  own  children,  are  clearly  shown ;  but  there  is  not  in  Tabki. 
the  record  sufficient  evidence  to  impeach  the  good  faith  of  Delery,  so  far  as  the  Hspp. 
sfaiTe,  in  controTersy,  is  concerned.  It  has  been  urged,  in  argument,  that  after 
the  nie  to  him  by  BarretU  this  slave,  and  all  the  other  property  conveyed, 
rMDained  in  the  possession  of  Peyrotix ;  that  fact  was  susceptible  of  direct  proof, 
and  should  not  have  been  suffered  to  rest  on  remote  inferences.  The  defendant, 
voder  his  purchase  from  the  bank,  has  required  DeUry^s  title,  cannot  be  affected 
by  the  frauds  of  the  purchasers  at  probate  sale,  and  of  the  party  to  whom  they 
sokL  The  only  qQestion,  therefore,  which  the  case  presents,  is,  whether  the 
legtl  UMftgage  existing  in  favor  of  the  plaintiff  on  the  community  property,  was 
entirely  extinguished  by  the  probate  sale. 

In  the  case  of  Sarapure  v.  Debuys,  6  N.  S.  19,  it  was  held,  that  a  succession 
sale  of  the  property  of  the  husband,  by  virtue  of  an  order  of  the  c^urt  of  pro- 
bates, extinguishes  all  mortgages  in  &vor  of  his  heirs.  But  that  a  sale  of  the 
property  of  the  surviving  wife,  made  under  the  same  order,  does  not  produce  that 
effect.  In  the  case  of  Goice  v.  Poydras,  6  L.  R.  283,  it  was  decided  that  all 
mon^ges  created  by  the  deceased,  on  his  own  property,  were  extinguished  by 
a  sale  made  under  an  order  of  the  court  of  probates.  We  are  not  aware  that  the 
rule  has  ever  been  carried  further,  and,  in  a  late  case,  we  recognized  the  analo- 
gDus  piinctple,  that  where  common  property  was  sold  to  effect  a  partition,  and 
puaebased  by  a  party  having  previously  no  interest  in  it,  the  legal  mortgage 
axisdng  upon  it  against  one  of  the  joint  owners,  continued  in  foroe. 

The  probate  sale,  in  this  case,  was  made  in  the  succession  of  Mrs.  Peyroux% 
and  so  &r  as  the  property  sold  was  hers,  there  is  no  doubt  that  the  mortgage 
anting  in  favor  of  the  plaintiff  was  extinguished,  but  Sylvian  Peyroux  owned 
one-half  of  the  property  in  his  own  right,  and  after  the  renunciation  of  the 
plaintiff  to  the  community,  he  must  be  considered  as  the  owner  of  one-sixth  of 
the  other  half  from  the  death  of  his  wife.  Those  seven-twelfths  formed  no  part 
of  the  succession,  and  if  the  plaintiff  had  a  legal  mortgage  on  the  property  of 
SyLvain  Peyrauxj  under  the  authority  of  the  case  of  Sarapure  v.  Debuys^  the 
sale  of  Peyroux's  share  of  the  community,  under  the  order  of  the  court  of  pro- 
biles,  left  it  in  full  force. 

Had  the  plaintiff  a  legal  mortgage  on  the  property  of  Sylvain  PeyrotiXt  and, 
if  so,  from  what  date? 

It  is  true,  that  by  marrying  the  plaintiff's  mother,  he  became  the  co-tutor  of 
the  minor  in  1828,  but  as  the  tutrix  was  authorized  by  the  judge,  on  the  advice 
of  a  family  meeting,  to  retain  the  tutorship,  no  mortgage  attached  on  his  pro- 
perty; be  became  bound,  in  solido  with  his  wife,  for  her  faithful  administra- 
tion doling  the  marriage,  but  the  obligation  was  purely  personal.  1  Del  van- 
court,  notes  to  page  107. 

In  September,  1841,  Peyroux  caused  himself  to  be  appointed  dative  tutor  of 
the  plaintiff;  on  the  16th  of  that  month,  he  took  the  oath  and  entered  upon  the 
discharge  of  the  duties  of  tutor.  It  has  been  shown,  that  this  appointment  was 
iBegal,  and  that  he  never  gave  bond ;  but  this  cannot  prev«it  t\^e  legal  mortgage 
in  favor  of  the  plaintiff  from  taking  effect.  Whether  Peyroux  was  tutor,  or 
acted  as  such  without  authority,  the  rule  is  the  same.  The  mortgage  took 
effect  on  the  16th  of  September,  1841,  at  latest,  and  is  to  continue  to  the  set- 
tiement  of  the  final  account  of  the  tutor.  Civil  Code,  3282,  3283.  2  Trop- 
loDg  Hyp.,  No.  428. 
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FAnn  The  entire  anxraot  daimed  by  the  i^ntiff,  ouoe  to  the  ponoemioD  of  his 

■J^         mother  after  her  secood  marriage.     Peyroux  waa  therefore  bonnd,  in  aolido 

with  her,  to  accoaot  for  it,  being  the  debtor  of  the  plaintiff  at  the  time  he  oom- 

meoced  to  act  as  hia  tutor;  a  legal  mortgage  attached  to  hia  proper^  Ibr  the 

amoQot  due. 

It  ia  urged,  that  the  receipt  of  Peyroux  to  Canter  die,  dated  the  16th  May, 
1842,  for  820,000,  inherited  by  the  plaintiff  from  his  grand-mother,  ahooki  have 
been  excluded,  on  the  ground  that  it  is  res  inter  alios  acta,  and  further,  because 
it  waa  executed  after  the  judicial  saJe  of  the  property,  un^r  which  judiciflJ 
sale,  and  by  mesne  conveyances,  the  defendant  claims  title. 

The  grapd-mother  of  the  plaintiff  died  in  1839 ;  the  account  of  the  adminis- 
tration of  her  succession,  fixing  the  share  of  the  plaintiff  at  the  sum  of  820,000, 
was  homologated  on  the  11th  of  November  of  that  year.  This  was  during  the 
lifetime  of  Mrs.  Peyroux;  the  receipt  given  after  her  death  by  Peyroux,  was 
admissible  to  prove,  that  the  amount,  shown  by  other  evidence  to  be  due  to  the 
plaintiff,  had  been  received,  and  as  the  mortgnge  against  Peyroux  takes  date 
from  the  time  he  commenced  to  act  as  tutor,  if  not  from  the  day  of  his  appoint- 
ment, the  date  of  the  receipt  is  not  material;  the  presumption  is,  that  the  money 
was  received  Jong  before  it  was  given. 

It  is  urged,  that  Peyroux,  acting  as  tutor,  has  released  the  mortgage  given  by 
McCarthy^  the  purchaser  at  probate  sale,  and  that,  as  to  third  persons,  the 
release  is  valid,  though  the  money  was  not  paid.  Kemp,  tutrix,  v.  Rocoley  et 
al„  2d  Ann.  316. 

Conceding  that  Peyroux  might  have  raised  that  mortgage*  so  far  as  the  succes- 
sion of  his  wife  was  concerned,  it  is  hardly  necessary  to  say,  that  he  could  not 
then  defeat  a  legal  mortgage  created,  after  the  death  of  his  wife,  against  him- 
self individually,  and  that  the  plea  that  he  has  done  so,  is  totally  inadmissi- 
ble as  a  defence.  It  is  not  shown,  however,  that  he  has  attempted  to  raise  that 
mortgage. 

We  are  of  opinion  that  the  plaintiff  has  a  mortgage  on  seven-twelfths  of  the 
property  in  controversy. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed.  It  is 
farther  ordered,  that  seven-twelfths  of  the  slave  Crawford  be  seized  and  sold 
under  the  plaintiff's  mortgage,  and  that  the  proceeds  of  the  sale,  after  deducting 
costs,  be  paid  over  to  the  plaintiff  and  credited  on  his  judgment  against  Sylvain 
Peyroux.  It  is  further  ordered,  that  between  the  defendant  and  the  warrantors, 
the  case  be  remanded  to  await  the  sale  of  the  slave  under  this  decree,  and  then 
for  further  proceedings  according  to  law ;  the  costs  of  this  portion  of  the  appeal 
to  be  paid  by  the  warrantors. 


Same  Case — On  a  Re-hearing. 

t 

Where  the  iiirviving  hagband  by  a  second  mairiage,  noder  an  order  of  ooart  in  ponraance 
of  a  family  meeting,  sells  the  community  property,  which,  by  sahBeqaent  conveyances, 
gets  into  the  hands  of  an  inoocent  purchaser,  the  property  thus  sold  will  be  freed  from  the 
mortgage  in  favor  of  the  minor  by  the  first  marrias^e  of  the  deceased,  of  which  the  hnsband 
was  co-tutor,  althoagfa  the  order  of  sale  was  illegally  granted,  and  was  sabteqaently* 
aimnUed  at  the  suit  of  the  minor;  the  caaae  of  nallity  being  relative  merely. 
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THE  jodgmeDt  of  Ae  conrt  was  pronoanced  by  Fabri 

SLiD%i.Xn  J.    The  question  in  this  cause  is,  whether  Fahrt  has  a  right  of       Hipp. 
legal  mortgage  upon  a  slave  owned  and  possessed  by  the  defendant. 

The  facts  material  to  this  inquiry  are  the  following:  The  plaintiff's  mother 
married  Sylvain  Peyrouz.  This  slave  formed  part  of  the  community  of  acquets 
and  gaina  which  existed  between  Peyroux  and  his  wife.  She  died,  leaving 
children,  iasue  of  her  marriage  with  Peyroux.  He  was  confirmed  by  the  Court 
f£  Pn>bate8  of  St.  Bernard,  the  domicil  of  the  plaintiff  and  of  Peyroux^  and  the 
place  where  her  auccession  was  opened,  as  natural  tutor  of  those  children,  and 
waa  also,  upon  the  advice  of  a  family  meeting,  appointed  dative  tutor  of  the 
pblotiff,  who  was  then  a  minor,  and  continued  to  live  in  that  parish  until  the 
year  1843,  when  he  went  to  France.     He  became  of  age  sometime  in  1843  or  * 

1844.     An  inventory  of  the  community  property  of  Peyroux  and  wife  was 
made,  and,  in  1841,  Peyroux^  as  tutor  of  bis  children,  and  dative  tutor  of  Fabre, 
presented  a  petition  to  the  court  of  probates  of  said  parish  of  St.  Bernard,  pray- 
ing an  order  ibr  a  family  meeting  to  deliberate  on  the  propriety  of  selling  their 
intereat  in  the  community  property.    The  family  meeting  declared  that,  in  their 
opinions,  a  partition  in  kind  could  not  be  made  without  great  injury  to  the  minors, 
and  that  a  partition,  by  sale  at  auction,  would  be  advantageous  to  them,  and  they 
leeomroended  that  the  share  of  the  minors  be  sold  on  certain  designated  terms 
of  credit.     Peyroux  then,  in  his  capacity  of  tutor  and  dative  tutor,  presented 
the  deliberations  of  the  family  meeting  to  the  Court  of  Probates  of  St.  Bernard, 
and  represented  in  his  petition,  that  it  was  for  their  interest  that  their  property 
should  be  all  sold,  and  he  accordingly  prayed  for  such  order  of  sale  as  might  be 
proper,  in  order  that  the  sale  might  be  effected  according  to  the  advice  of  the 
fimuly  meeting.     Upon  this  petition  the  court  made  a  decree,  ordering,  not  that 
Ae  mere  interest  of  the  minors  be  sold,  but  the  entire  property.    The  words  of 
the  decree  are :  Let  the  deliberations  of  the  family  meeting  be  approved  and 
homologated,  and  let  the  property  belonging  to  the  community  heretofore  exist- 
ing between  the  petitioner  and  Rose  Aglac  Canter elle^  his  disceased  wife,  be 
•old.    In  pursuance  of  this  decree,  the  entire  community  property,  and  not  the 
mere  interest  of  the  minors,  was  sold  at  public  auction  in  1841,  by  the  same 
parish  jndge  who  made  the  decree,  he  acting  in  his  capacity  of  auctioneer  ex 
oficio.    The  entire  property  of  the  slave  in  question  was  adjudicated,  with  other 
community  property,  to  McCarthy.     McCarthy  afterwards  sold  the  slave  to 
Barrett ;  Barrett  sold  to  Delery.    The  mortgage  notes  for  the  price  given  by 
Delery  were  discounted  by  the  Bank  of  Louisiana.     The  bank  subsequently 
caused  the  slave  to  be  seized  and  sold  under  the  mortgage,  became  itself  the 
purchaser  at  sheriff's  sale,  and  then  sold  to  Hepp^  the  defendant.     Whatever 
fraud  and  collusion  may  have  existed  between  Peyroux^  Barrett,  or  other  ante- 
cedent parties,  the  good  faith  of  the  bank  and  of  Hepp  is  unquestioned. 

Thus,  it  appears,  that  the  same  judgment  which  authorized  the  sale  of  the 
interest  of  Mrs,  Peyroux^s  succession  in  the  community  property,  contemplated 
and  authorized  the  simultaneous  sale  of  Peyroux^ s  interest.    The  whole  was  • 

ordered  to  be  sold,  and  was  sold  undivided.  That  decree  was  made  by  a  court 
which  had  jurisdiction  over  the  person  and  estate  of  the  minor  Fabre,  at  the 
instance  of  the  dative  tutor  of  the  minor.  It  is  manifestly  inconsistent  with 
that  decree,  that  the  minor's  mortgage,  supposing  it  had  then  attached  on  Pey- 
roux's  share,  should  continue  after  the  sale  on  any  portion  of  the  community 
property.  To  permit  it  so  to  continue,  would  be  to  permit  the  decree  of  the 
court  to  be  a  saar«  to  the  public. 
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Fabu  Then  the  interest  of  Peyraux,  u  well  as  that  of  the  succession  of  Mrs.  Pey- 

Hspp.  rotur,  harlog  been  sold  in  mass,  in  pursuance  of  a  decree,  which  necessarily 
released  the  legal  mortgage ;  and  that  decree  having  been  rendered  by  a  court 
clothed  with  jurisdiction  over  the  person  and  rights  of  the  minor,  third  per- 
sons holding  in  good  faith,  under  that  decree,  are  protected  by  it.  Now  the  bank 
and  the  purchaser  stand  in  that  attitude ;  and  even  if  the  original  purchaser, 
McCarthy ,  and  some  of  the  other  parties  to  the  intermediate  conveyances  were 
*  colluded  with  Peyraux,  and  would,  therefore,  have  been  subject  to  an  equity 

in  favor  of  the  minor,  yet  that  equity  being  secret,  could  not  afifect  either  the 
bank  or  the  defendant,  who  holds  under  the  bank. 

So  as  to  the  objections  to  the  appointment  of  Peyroux,  as  dative  tutor  of  the 
minor,  on  the  ground  that  the  minor  children  of  PeyrotLX,  whom  he  represented 
as  their  natural  tutor,  and  Peyroux,  himself,  as  debtor  of  the  petitioner,  had  in- 
terests adverse  to  the  plaintiff;  as  these  were,  at  most,  relative  nullities,  and  the 
appointment  was  not  absolutely  void,  third  persons  are  not  thereby  affected. 

This  case  seems  properly  to  come  under  the  doctrines  enunciated  ia 
Lallanes*  Heirs  v.  Moreau^  13  L.  R.  436.  Bach  v.  Abbott,  6th  Ann.  809. 
Stockton  V.  Craddick,  4th  Ann.  282.     Pike  v.  Monget,  4th  Ann.  227. 

The  above  are  the  considerations  which  induced  me  to  dissent  from  the  opi- 
nion hitherto  giren  by  the  majori^  of  the  court  in  this  case 

I  think  the  judgment  of  the  district  court  should  be  affirmed. 

It  is  therefore  now  decreed,  that  the  judgment  heretofore  rendered  in  thin 
cause  by  this  court,  on  tlie  6th  June,  1850,  be  set  aside,  and  that  the  judgment  of 
the  district  court  be  affirmed ;  the  appellant  to  pay  the  costs  of  the  appeal. 

EuBTis,  C.  J.  and  Preston,  J.,  concurring. 

RosT,  J.«  dissenting.  I  adhere  to  the  opinion  first  delivered  in  this  case.  I  do 
not  understand  how  the  order  of  the  judge  to  sell  the  interest  ofPeyroux  in  the  siare-. 
with  that  of  his  late  wife,  on  his  application  as  tutor,  can  bring  his  share  under 
rules  exclusively  applicable  to  succession  property ;  or  how  the  decree  and  sale, 
under  it,  were  inconsistent  with  the  mortgage  of  the  plaintiff,  and  necessarily 
raised  it.  If  it  did,  then  all  decrees  in  actions  of  partition  and  sales  under  them, 
also  necessarily  raise  the  mortgages  existing  against  any  of  the  joint  owners. 

The  fears  entertained  of  the  consequences  which  would  flow  from  the  enforce- 
ment of  such  a  mortgage,  are,  in  my  opinion,  imaginary.  The  question,  under 
consideration,  first  came  before  the  Supreme  Court  in  1827,  in  the  case  of  Sara- 
pure  V.  Dehuys,  6  N.  S.  19.  It  was  then,  for  the  first  time,  held,  that  a  sole  of 
property  made  by  virtue  of  an  order  of  the  court  of  probates,  extinguishes  all 
mortgages  in  favor  of  the  heirs  of  the  deceased,  whose  property  is  thus  sold; 
but  that  a  sale,  by  virtue  of  such  order,  of  the  property  of  a  person  living,  pro- 
duces no  such  effect.  A  quarter  of  a  century  elapsed  before  this  exception  to^- 
the  rule  was  again  invoked,  and  there  is  no  reason  to  believe  that  it  will  be  so 
more  frequently  hereafter.  The  principle  of  the  decision  itself,  did  not  receive, 
at  the  time,  the  assent  of  the  bar,  and  has  been  acquiesced  in,  mainly  on  the 
^  ground  of  expediency.    I  am  unwilling  to  overrule  the  exception  in  that  case, 

and  to  extend  the  principle  of  the  decision  to  the  property  of  persons  living  at  the 
time  of  the  sale. 
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Thomas  Hassam  v.  St.  Louis  Perpetual  Insurance  Co. 

Wbere  goods  are  sold  by  the  captain,  in  order  to  obtain  fonds  for  repairing  particular  average 
loasea,  or  for  defraying  tbe  ordinary  expenseii  of  navigation,  tbe  loif  arising  from  their 
sale  most  be  made  good  by  the  ghip-owner  alone.  Where,  on  tbe  other  band,  they  are  lold  for 
the  purpose  of  defraying  expenies  or  repairing  losies,  which  are  themselves  of  tbe  nature 
of  general  average,  the  loss  arising  from  their  lale,  givei  a  claim  to  general  average  con- 
tribntion* 

APPEAL,  from  the  Third  District   Court  of  New  Orleans,  Kennedy,  J. 
C  Roselius  and  John  Claiborne,  for  plaintiff.     Hunton  and  Bradford,  for 
defendants.  The  jnclgment  of  tbe  court  (Preston,  J.,  absent,)  was  pronounced  by 

SI.IDEU.,  J.  This  case  was  submitted  in  the  court  below,  upon  the  following 
agreed  statement  of  facts  : 

"The  brig  Hardy  sailed  from  New  Orleans  on  or  about  the  1st  October,  1849, 
onaroyage.to  San  Francisco;  her  cargo  consisting  principally  of  lumber  and 
merchandise.  Insurances  on  the  freight  and  cargo  of  the  vessel  were  effected  in 
the  various  offices;  that,  with  the  defendants,  being  $10,666  on  freight,  and 
$5,000  on  cargo,  making  a  total  on  both  risks  of  $15,666.  While  prosecuting 
her  voyage,  and  when  about  latitude  38o  42'  south,  and  longitude  50o  17'  west, 
the  vessel  encountered  such  tempestuous  weather,  and  was  thereby  so  disabled, 
that  it  was  found  necessary  to  bear  away  for  the  nearest  accessible  port  for 
repairs.  On  the  first  day  of  February,  1850,  the  ship  was  accordingly  put  away 
for  Montevideo,  where  she  arrhred  on  the  10th  day  of  that  month.  Upon  sur'* 
veys  and  examinations,  it  was  found  that  she  was  much  strained  in  her  seamst 
leaking  badly,  and  her  rudder  post  twisted,  so  as  to  render  re-caulking  neces- 
sary ;  and  also,  a  new  rudder,  in  order  to  make  the  vessel  fit  to  proceed  on  her 
voyage.  In  order  to  pay  for  the  repairs  and  necessary  expenses  of  the  ship 
during  her  stay  at  the  port  of  distress,  and  after  having  unsuccessfully  attempted 
to  raise  funds  by  draft  upon  bottomry  bond  upon  the  owners,  the  captain  was 
forced  to  sell  a  portion  of  the  cargo.  The  value  of  the  cargo  so  sold,  estimated 
at  the  San  Francisco  prices,  was  $7,950 ;  from  which,  deducting  necessary  and 
usual  charges,  there  remained  (Montevideo  currency)  $6,342  84,  the  value  at 
Montevideo. 

"It  is  admitted,  that  the  vessel  could  not  have  completed  her  voyage  without 
the  repairs ;  that  the  cargo  would  have  been  almost  sacrificed  by  a  sale  at  Mon- 
tevideo ;  That  no  means  of  transhipping  the  cargo  to  its  port  of  destination  pre- 
sented themselves,  and  that  it  was  impossible  for  the  master  to  raise  the  neces- 
sai7  amount  for  expenses  and  repairs,  in  any  other  manner  than  by  the  forced 
sale  of  a  portion  of  the  cargo. 

**  Tbe  vessel,  freight  and  cargo  were  the  property  of  H.  H,  Raymond,  agent, 
8-38;  Joseph  Curtis,  agent,  8-38;  Thomas  Hassam,  6-38;  Wm.  H,  Simmons^ 
4-38;  John  MeggeU,  4-38;  Thomas  M.  Meggett,  4-38;  FT.  C.  Atdd,  2-38  ; 
/.  Chtard,  2-38. 

**The  premium  note  for  $647  59,  is  admitted  to  be  yet  due  defendants  on 
account  of  the  policy,  with  the  interest  thereon.  • 

y*  Two  adjustments  of  average  have  been  made  by  adjusters,  at  the  request  of 
the  parties;  that  marked  *A,*  made  by  if*  Brenan,  representing  the  views  of  the 
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Hauam       plaintiffs,  and  that  marked  'B,'  made  by  A.  Brother ^  those  of  the  defendants^ 
St.  Louis  Pkr-  Both  are  sobmitted  herewith  to  the  court. 
PKTUAL  Insur-      ii  It  jg  yfQ]\  understood  that  the  real  plaintiffs  in  this  suit,  and  for  whose  use 

ANCE  Co. 

it  is  prosecuted,  were  the  owners  not  only  of  the  ship,  hut  the  cargo  and 
freight" 

By  reference  to  the  adjustments  above  referred  to,  it  further  appears  that  the 
money  produced  by  the  sale  of  the  goods  at  Montevideo,  was  $1607  16  cents, 
exhibiting  a  loss  on  the  goods  by  the  forced  sale  of  upwards  of  $6,000 ;  that  this 
money  was  disbursed,  partly  for  purposes,  which  the  defendants  admit  come 
under  general  average,  to  wit,  port  charges,  pilotage,  discharging  cargo,  provi- 
sions and  wages  of  crew  during  deviation,  re-loading,  surveys,  protests,  &c.  ; 
and  partly  in  paying  the  bills  for  repairs  of  the  vessel,  and  partly  for  purposes  of 
the  ownera  of  the  vessel.     The  vessel  was  uninsured. 

It  is  contended  by  the  plaintiffs,  that  the  whole  amount  of  the  loss  sustained 
by  the^  sale  of  the  goods,  should  be  brought  into  general  average ;  while  the 
defendants  say  that  the  measure  of  liability,  by  way  of  general  average,  is  such 
proportion  of  that  loss  as  the  general  average  charges  bear  to  the  whole  amount 
disbursed.     The  latter  theory  prevailed  in  the  court  below. 

We  have  looked  with  some  care  into  the  decided  cases  and  the  treatises  on  the 
subject  of  general  average,  a  branch  of  the  commercial  law,  which  is  unhappily 
perplexed  by  discordant  rules  and  subtle  distinctions.  The  result  of  our  exam- 
ination is,  that  the  rule  of  apportionment  claimed  by  the  defendants  is  the  correct 
one. 

It  would  seem,  according  to  Emerigon,  that  under  the  Roman  law,  from  which 
the  modem  doctrine  of  general  average  is  derived,  if  a  ship  found  herself  incapa- 
citated, by  vis  major,  to  continue  her  navigation,  and  put  into  a  port  in  order  to 
effbct  repairs,  neither  the  expenses  of  the  repairs  nor  of  the  stay  entered  into 
general  average.  It  may  be  questioned  whether  the  case,  cited  in  the  Digest^ 
sustains  his  assertion,  as  to  the  expenses  of  the  stay ;  but  it  is  clear  to  the  point, 
that  the  costof  the  repairs  was  not  so  chargeable.  See  Meredith's  Emerigon,  4,  81. 

But  even  if  the  ancient  doctrine  was,  as  stated  by  Emerigon,  it  has  been  in 
modem  times  enlarged ;  and,  although  there  is  much  variance  in  the  custom  of 
commercial  nations  and  the  views  of  legislators  and  jurists,  yet  most  of  them 
harmonize  to  this  extent,  that  they  alTow  some  portion  of  the  expenses  thus 
incurred,  upon  the  ground  that  putting  into  port,  in  order  to  repair,  is  a  measure 
voluntarily  taken  for  the  general  preservation. 

In  England  and  the  United  States,  it  is  fully  settled,  by  numerous  decisions, 
that  where  it  becomes  necessary  to  enter  an  intermediate  port,  because  the  ves- 
sel, in  consequence  of  a  particular  damage  sustained,  is  unfit  to  prosecute  her 
^  Toyage ;  as  when  masts,  sails,  or  other  requisite  apparel  are  lost  in  a  storm,  or 
tlie  vessel  has  sprung  a  dangerous  leak,  the  expenses  of  entering  the  port  are  a 
subject  of  general  average,  being  considered  as  the  consequence  of  a  measure 
'  voluntarily  taken  for  the  preservation  of  the  whole.  In  carrying  out  this  doc- 
trine, however,  into  practical  details,  the  American  and  English  decisions  are  m 
some  respects  conflicting,  as  in  the  case  of  wages  and  provisions  of  the  crew 
during  the  delay  for  the  purpose  of  repairs,  which,  in  England,  follow  the 
expenses  of  the  repairs  themselves,  while  in  the  principal  commercial  States  of 
this  Union,  they  are  allowed  as  general  average. 

But  with  regard  to  tbe  expenses  of  the  repairs  themselves,  the  case  is  differ- 
ent.    These  are  not,  like  the  expenses  of  putting  into  the  port  of  distress,  the 
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eooseqaences  of  an  extmordinaiy  step  taken  for  the  general  benefit.    They  are       Hassax 
the  cDosequences,  not  of  the  putting  in  to'  reiit,  bat  of  the  injury  which  the  ship  gr.  Louis  Pxr- 
has  sustained  by  the  violence  of  the  winds  and  waves,  which  loss  her  owners  are  '^tdal  Insur- 
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tfaemselTes  to  bear,  and  not  the  owners  of  the  cargo.  The  cost  of  such  repairs 
is  a  charge  imposed  upon  the  ship  by  the  contract  of  affreightment,  whereby  the 
captain  and  owners  are  bound  to  maintain  her  in  a  fit  state  for  transporting  the 
cargo  to  its  place  of  destination.  Of  this  duty  the  shipper  has  a  right  to  demand 
the  falfillment,  without  contributing  to  the  expense.  Nor  is  it  any  answer  to  say 
tbat  the  repair  of  the  ship  is  for  the  advantage  of  the  shipper,  because  it  tends  to 
forward  the  voyage.  It  must  also  be  remembered,  that  while  the  duty  of  repair- 
ing is  incumbent  upon  the  ship-owner,  by  virtue  of  the  contract  of  affreightment, 
be  has,  on  the  other  hand,  the  benefit  of  the  merchant's  obligation  to  wait  areai- 
sonable  tinie  for  the  repairs  at  the  intermediate  port,  or  pay  full  freight.  It  is 
not,  therefore,  without  reason  that  Mr.  Stevens,  in  treating  of  the  repairs  done 
to  a  abip  in  a  foreign  port  where  she  puts  in  in  distress,  in  order  to  enable  her 
to  complete  her  voyage,  expresses  his  surprise  that  any  discussion  should  have 
taken  place  on  the  subject  of  their  exclusion  from  general  average,  or  that  their 
could  ever  have  been  any  doubt  that  the  owner  of  the  ship  was  bound  to  keep 
his  ship  in  repair.  The  idea,  he  observes,  could  only  have  originated  in  the  sup- 
positJon  that  what  was  eventually  for  the  general  good ;  that  is,  in  this  case,  the' 
arrivid  of  the  ship  with  her  cargo,  should  be  borne  by  a  general  contribution. 
See  Stevens  on  Average,  p.  42;  Benecke  on  Indemnity,  p.  193 ;  Arnould,  vol. 
2,  p.  906,  907  ;   Padelfard  v.  Boardman^  4  Mass.  551. 

Of  course,  in  these  remarks,  we  are  limiting  ourselves  to  the  case  where  the 
damage  to  the  ^hip  was  incurred  by  the  violence  of  the  winds  and  waves ;  for  it 
seems  to  be  generally  recognized,  and  to  be  consistent  with  reason  and  princi- 
pfe,  that  if  a  vessel  necessarily  goes  into  an  intermediate  port,  in  consequence  of 
an  iojuiy,  which  is  itself  the  subject  of  general  average,  as,  for  example,  masts 
cut  away ;  such  repairs,  as  are  necessary  to  repair  that  injury,  are  to  be  con- 
ndered  as  general  average. 

Having  thus  considered  the  general  doctrine,  touching  the  expenses  of  going 
into  p<Mt  of  distress  and  the  expenses  of  the  repairs,  it  is  necessary  now  to  con- 
sider the  consequences  of  a  sale  of  g^ods  effected  at  the  port  of  distress,  in  order 
to  defray  such  expenses. 

It  is  an  indisputable  doctrine  in  commercial  law,  that  in  cases  of  absolute  neces- 
sity, when  the  roaster,  being  in  a  foreign  port,  has  no  other  means  whatsoever  of 
nuBing  money  to  defray  indispensable  expenses  incurred  for  the  necessities  of  the 
ship,  he  may  sell  part  of  the  cargo  for  the  purpose  of  procuring  funds.  The 
right  has  been  correctly  said  to  be  sanctioned  by  the  earliest  and  most  recent 
codes  of  maritime  law,  and  by  the  jurisprudence  of  our  own  country. 

When  a  loss  is  incurred  by  a  sale  thus  made,  that  is  to  say^  when  the  goods 
have  been  sold  below  the  rate  which,  making  the  usual  allowances,  they  would 
have  produced  at  the  port  of  destination,  on  whom  is  this  loss  to  fall  ? 

In  order  that  this  question  may  be  answered  consistently  with  the  principles 
already  stated,  it  seems  to  us  indispensable  to  consider  the  respective  pui*poses 
for  which  the  funds  thus  raised  were  necessary.  And  when  that  is  ascertained, 
(he  equitable  and  true  rule  seems  to  us  to  be,  that  so  much  of  the  expense  of 
nusiog  the  funds,  namely,  in  this  case  the  loss  upon  the  goods  sold,  as  is  propor- 
tionate to  the  sum  actually  necessary  for  those  purposes  which  were  proper  stib- 
jectsf^geDeroI  average,  should  be  admitted  in  the  account  of  general  average ;  and 
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Hassah  that,  on  the  other  hand,  bo  much  of  that  expense,  or  loss,  as  is  proportionate  to  the 
Bt.  Louis  Per-  Bums  necessary  for  purposes  of  paiticular  average,  should  be  borne  by  the  particular 
FSTUAL  Insur-  intorost.   »It  is  a  ffross  abuser  says  Mr.  Benecke,  'when,  as  is  sometimes  done,  the 
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whole  charges  for  obtaining  funds,  such  as  marine  interest,  6cc.,  are  passed  to  the 
general  average  account,  although  a  part  of  those  funds  have  been  employed  for 
a  particular  average  on  the  vessel,  or  for  the  restitution  of  other  partial  damages. 
This  also  applies  to  commissions  of  agents  and  attorneys,  surveyor's  fees,  broker- 
age, postage  and  other  similar  charges.  So  much,'  he  observes,  -of  the  charge 
of  procuring  funds,  as  corresponds  with  the  sum  actually  employed  for  the  pur- 
poses of  general  average,  and  no  more  can  be  admitted.'  Benecke  on  the 
Principles  of  Indemnity,  p.  244,  London  edit,  of  1824. 

In  a  subsequent  chapter  of  the  same  work,  wherein  he  treats  particularly  of 
money  raised  abroad  for  the  purposes  of  the  voyage,  and  its  relation  to  average, 
he  remarks  :  '  If  the  sale  of  goods  be  effected  for  reasons  which  constitute  a 
genera]  average,  it  cannot  be  doubted  that  a  genend  contribution  must  take  place, 
whether  the  ship  and  cargo  reach  their  destination  or  be  lost.  If  the  cause  of 
sale  be  a  mixed  one,  that  part  will  be  made  good  by  general  average  contribution, 
which  was  applied  to  disbursements  of  that  kind,  and  the  owners  wUl  be  person- 
ally liable  for  the  remainder.'     Ibid.  p.  273. 

Mr.  Arnould,  in  his  admirable  Treatise  on  the  Law  of  Marine  Insurance, 
adopting  the  views  of  Mr.  Benecke,  states,  that  in  his  opinion,  the  law  of  England 
on  this  subject  is,  that  where  goods  are  sold  by  the  captain,  in  order  to  obtain 
funds  for  repairing  particular  average  losses,  or  for  defraying  the  ordinary 
expenses  of  the  navigation,  the  loss  arising  from  their  sttle  must  be  made  good  by 
the  ship-owner  alone,  who  must,  in  such  case,  pny  the  merchant  the  price  which 
the  goods  would  have  fetched  at  their  place  of  destination,  deducting  therefrom 
the  freight  which  would  have  been  due  for  their  conveyance.  Where,  on  the 
other  hand,  they  are  sold  for  the  purpose  of  defraying  expenses  or  repairing 
losses,  which  are  themselves  of  the  nature  of  general  average,  the  loss  arising 
from  their  sale  gives  a  claim  to  general  average  contribution.'   Arnould,  2,  p.  893. 

It  is  true,  Mr.  Kent,  in  treating  of  the  subject  of  general  average,  remarks: 
*  If  part  of  the  cargo  be  sold  for  the  necessities  of  the  ship,  it  is  in  the  nature  of  a 
compulsive  loan  for  the  benefit  of  all  concerited,  and  bears  a  resemblance  to  the 
case  of  Jettison ;  and  if  the  ship  be  afterwards  lost,  the  goods  saved  must  contri« 
bute  towards  the  loss  of  the  goods  sold,  equally  as  if  they  had  been  thrown  over- 
board to  lighten  the  vessel.  In  such  a  case,  a  portion  of  the  cargo,  according  to 
Lord  Stowell,  is  abraded  for  the  general  benefit.'     Kent.  vol.  3,  p.  241. 

In  this  general  enunciation,  that  eminent  author  does  not  designate  the  nature 
of  the  necessities,  to  meet  which,  the  sale  effected  will  draw  with  it  as  a  conse- 
quence the  right  of  a  contribution  from  goods  saved ;  and,  moreover,  he  sup- 
poses the  subsequent  loss  of  the  vessel. 

In  view  of  the  qualified  terms,  in  which  Mr.  Kent  speaks  of  the  right  of  contri- 
bution in  the  case  of  goods  sold,  it  would  be  dangerous  to  carry  the  doctrine  thus 
enunciated  beyond  the  case  put  by  that  author ;  and  this  restricted  interpretation 
of  it  seems  the  more  proper,  when  we  recur  to  the  authorities  which  he  cites  iu 
support  of  his  opinion,  and  upon  which,  we  may  reasonably  infer,  it  was 
based.  These  authorities,  as  will  be  seen  by  the  note  to  the  passage  in  ques* 
tion,  are.  Hall's  Emerigon  on  Maritime  Loans,  p.  94 ;  and  the  case  of  the  Grati- 
tudine,  3  R.  R.  364,  upon  which  celebrated  case,  great  stress  was  laid  by  the 
plaintiff's  counsel. 
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Id  EmerigoQ's  work,  loco  citato,  it  is  said:  **It  is  a  question  whether  the       Hassam 
goods  saved  ought  to  contribute  to  the  payment  of  those  which  have  been  pre-  St.  Louis  Psr. 
fiottsly  sold.     I  believe  that  they  must ;    and  1  derftre  my  opinion  from  the  rule  pktual  Insur- 
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which  is  established  respecting  goods  thrown  overboard  to  lighten  the  vessel,  of 
which  I  have  spoken  in  my  Treatise  on  Assurance.  For  it  is  immatemt  whether 
the  goods  be  cast  away  or  sold  for  the  common  benefit.  I  admit,  that  if  the  ship 
mires  io  port,  the  owners  are  obliged  to  pay  the  value  of  the  goods  sold  in  the 
eoorse  of  the  voyage  for  the  necessities  of  the  ship,  without  power,  excepting 
the  case  of  right  to  institute  the  action  of  gross  average.  But  if  the  vessel  be 
lost,  and  part  of  tlie  cargo  be  saved,  the  action  of  gross  average  is  the  only  means 
of  estabfishing  an  equality  among  the  freighters,  and  regulating  the  contributions 
of  the  parties  respectively." 

In  the  case  of  the  Gratitudine,  the  counsel  for  the  petitioners,  the  lenders  on 
bottomry  and  hypothecation  of  ship,  freight  and  cargo,  admitted  in  argument, 
that  the  cargp  could  not  be  called  upon  to  pay  what  was  expended  in  repairs  of 
the  vessel,  until  the  proceeds  of  ship  and  freight  were  exhausted,  and  they 
quote  the  opinioo  of  Emerigon  :  "  Si  au  lieu  de  prende  des  derniers  i  la  grosse, 
le  cspitiioe  avalt  vendn  pour  cause  legitime,  une  partie  des  marchandises  du 
bord,  et  que  an  retour  du  voyage  le  navire  et  le  fret  (aggrav6s  par  des  engage-  ^^  ^m, 

ffleuts  posteneurs  et  par  les  salaires  de  T^quipage)  fussent  insuffisans  pour  * 
remhouTser  le  prix  des  dites  maTchandises,  cette  partie  devrait  ^tre  support6e  au 
sol  h  hvre  par  les  autres  marchandises.''     And  again :  ''  Celui  dont  les  effets  ■«'*   ^ 

•ODt  vendns,  pendant  le  voyage,  pour  les  n6cessites  de  la  navigation,  n'a  pu  ni 
s'y  opposer  ni  se  procurer  aucune  ressource  particuliere  centre  la  personne  du 
eapitaine.  II  ea  done  juste  qu'en  eas  dHnsuffisance  du  navire  et  du  fret  aban- 
doones  per  les  pn>pr6taires,  la  perte  soit  r6gl6e  sur  runiver8aUt6  des  chargeurs 
doDt  la  condition  doit  ^tre  6gale." 

In  his  celebrated  opinion  in  that  case,  Sir  William  Scott  clearly  intimates  a 
recognition  of  that  doctrine,  for  he  lays  stress  on  the  fact,  that  the  master  had, 
at  the  time  of  hypothecation,  when  he  compulsorily  assented  to  the  exaction  of 
the  secarity  of  the  ship,  freight  and  cargo,  by  the  lender,  reasonable  ground  to 
hope  that  the  ship  and  freight,  and  average  expenses  falling  particularly  on  the 
lading,  would  have  been  sufficient  to  discharge  the  bond,  without  calling  on  the 
cargo;  and  he  also  lays  stress  on  the  fact,  that  the  bond  having  been  put  in  suit, 
and  the  ship  sold,  her  proceeds  were  insufficient  to  discharge  the  bond.  The 
prayer  of  the  petitioners  was  for  a  monition  against  the  bail  given  to  answer  the 
ac^D  in  respect  to  the  cargo  and  freight,  for  payment  of  the  balance  due,  after 
payment  of  the  proceeds  of  the  sale  of  the  ship. 

Thus  it  appears,  at  most,  from  these  authorities,  that  the  primary  obligation  * 
to  meet  the  loss  of  goods  necessarily  sold  for  the  purpose  of  paying  for  repairs, 
rests  upon  the  ship,  and  resort,  by  contribution,  is  not  to  be  had  to  the  owners 
of  cargo  saved,  unless  the  ship  be  lost,  or  the  proceeds  of  the  sale  be  first 
exhausted,  so  that  such  relief  is  indispensable  to  put  the  owner  of  the  goods 
sold  on  an  equal  footing  with  the  other  shippers.  See,  also.  Pope  v.  NickersoUf 
3  Story's  Rep.  p.  600.* 

*  In  Pope  ▼.  Nieier$oTh  Mr.  Jnstice  Story  eayi :  "  That  where  goodi  are  sold  in  a  port  of 
&treii  to  pay  far  repairs,  it  ii  a  loan  which  the  maritime  law  allows  the  master  to  make 
OB  aoeoont  of  the  owners,  as  reioltiiig  from  their  implied  aathority,  and  with  their  consent.'' 
So  it  was  treated  in  the  case  of  tiie  Gratitadine,  3  B>.  R.  340 ;  and  in  the  case  of  the  Packet, 
3  Mason,  255.    Then,  it  being  a  carefal  application  of  the  fands  of  the  shipper,  without  his 
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Hassah  It  is  obvious,  that  the  present  case  does  not  fall  within  the  doctrine  enunciated 

V- 

St.  Louis  Per-  by  Mr.  Kent.     For  here  the  vessel  arrived  at  her  port  of  destination  safe,   and 

'"'icK  ^c^^^'  unincumbered  by  subsequent  engagements. 

It  was  argued  on  the  part  of  the  plaioti/fs,  that  although  the  general  rule  ifl, 
that  the  owner  must  keep  the  vessel  in  a  seaworthy  coodition  at  his  own 
charge,  the  present  case  should  be  considered  an  exception,  because  the  repairs, 
which  ought,  say  they,  to  be  considered  as  only  benefiting  the  ship  to  the  amount 
of  the  sum  paid  for  them  at  Montevideo,  really  cost  three  or  four  times  that 
amount,  \^  reason  of  the  loss  incurred  in  the  sale  of  the  goods  to  raise  the 
money.  The  whole  loss  on  the  goods,  they  contend,  should  be  considered  as 
incurred  for  the  benefit  of  all  the  interests,  according  to  the  doctrine  announced 
by  Lord  Ellenborough,  in  Plummer  ▼.  Wildman^  in  which  case  he  said :  **  If  the 
return  to  the  port  was  necessary  to  the  general  safety  of  the  whole  concern,  it 
seems  that  the  expenses  unavoidably  incurred  by  such  necessity,  may  be  consi- 
dered as  the  subject  of  general  average.  It  is  not  so  much  a  question  whether 
the  first  cause  of  the  damnge  was  owing  to  this  or  to  that  accident,  to  the  violence 
of  the  elements,  or  the  collision  of  another  ship,  as  whether  the  effect  produced 
was  such  as  to  incapacitate  the  ship,  without  endangering  the  whole  concern, 
from  further  prosecuting  the  voyage,  unless  she  returned  to  port  and  removed 
the  impediment.  As  far  as  removing  the  incapacity  is  concerned,  all  a^  equally 
benefited  by  it,  and,  therefore,  it  seems  reasonable,  that  all  should  contribute  to- 
wards the  expenses  of  it;  but  if  any  benefit,  ultra  the  mere  removal  of  this  incapa- 
city, should  have  accrued  to  the  ship  by  the  repairs  done,  inasmuch  as  that  will 
redound  to  the  particular  benefit  of  the  ship-owner  only,  it  will  not  come  under 
the  head  of  general  average;  but  that  will  be  a  matter  of  calculation  upon  the 
adjustment.  The  amount  of  the  expenses  of  repairing  to  be  placed  to  the 
account  of  general  contribution,  must  be  strictly  confined  to  the  necessity  of  the 
case,  and  the  arbitrator  will  have  to  determine  how  much  was  expended  upon 
such  repairs  as  were  absolutely  necessary  to  the  enabling  the  ship,  with  her 
cargo,  to  prosecute  the  voyage,  and  for  so  much,  and  no  more,  the  defendant 
will  be  liable  to  contribute.  As  for  the  charge  for  the  captain*8  expenses  during 
the  unloading,  repairing  and  re-loading,  the  ship-owner  must  bear  the  captain's 
expenses  in  port,  and  primage  must  be  disallowed ;  it  does  not  come  under 
general  average."     3  Maule  &  Selwyn,  487. 

The  plaintiff's  counsel  also  refer  to  what  is  said  by  Mr.  Kent,  in  his  chapter 
on  general  average :  ••  If  the  expense  of  the  repairs  would  not  have  been 
incurred  but  for  the  benefit  of  the  cargo,  and  might  have  been  deferred  with 
safety  to  the  ship  to  a  less  costly  port,  such  extra  expense  is  general  average." 

It  may  well  be  questioned  whether  the  expensiveness  of  the  repairs  has  any 
control  over  the  question  of  general  average.  Mr.  Benecke,  to  whom  Mr.  Kent 
himself  refere  for  a  more  minute  detail  of  the  principles  applicable  to  general 
average  (3  Kent,  242),  and  whose  treatise  he  commends  for  its  great  research, 
clear  analysis  and  accurate  application  of  principles,  declares  expressly  that  the 
expenses  of  repairing  damnge  accidentally  sustained  by  the  vessel,  must  fall 
,      upon  the  owners,  however  they  may  exceed  what  the  same  repairs  might  have 

oonnent,  for  the  use  and  benefit  of  the  owners  of  the  ship,  and  by  their  aatliority  and  con- 
■ent,  it  aeeras  to  me  that  the  case  is  governed  by  exactly  the  tame  principles  as  if  tha 
money  had  been  borrowed  of  a  third  person,  and  applied  to  the  same  purposes,  that  is,  it 
would  have  bound  the  master  personally,  and  the  owners  perionally,  and  have  also  created 
a  lien  on  the  ship  in  rem. 
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«Mt  in  another  port  (p.  194).     Moreover,  although  the  repaire  in  the  present       Hi^ssam 
ctse  were  qaite  expensive,  by  reason  of  the  loss  incurred  in  raising  wiooey  to  g,.  LotjisPir- 
DiT  for  them,  it  is  clear  they  could  not  have  been  deferred,  with  safety  to  the  p*tual  Insur- 

AAOE  Co. 

^tp,  to  another  port.  The  vessel  could  not  have  completed  her  voyage  without 
the  repairs;  nor  can  we  say  that  the  expense  of  the  repairs  would  not  have 
been  incurred,  but  for  the  benefit  of  the  cargo.  Without  the  repairs,  the  ship 
VIS  nnnavigable ;  but  in  her  sound  condition,  after  repairs,  her  value  was  $7,000, 
wbkh  is  much  more  than  their  cost.  So  that,  in  point  of  fact,  as  we  infer  from 
the  evidence,  it  was  the  interest  of  the  owners  to  spend  what  was  virtually  spent  - 
JD  repairing  her,  with  reference  merely  to  the  ship  herself. 

As  to  the  case  of  Plummer  v.  WUdman,  we  are  unable  to  assent  to  the  doc- 
trine of  Lord  Ellenborough,  touching  the  expense  of  repairs.  It  is  very  diffi- 
cult to  reconcile  his  remarks  in  that  case,  with  what  he  said  in  the  subsequent 
case  of  Power  v.  Whitmore^  4  Maule  &  Selwyn,  144.  Mr.  Amould  and  Mr. 
Benecke,  both  disapprove  the  doctrine  announced  in  the  former  case,  and  con- 
sider it  as  overruled -by  Power  v.   Whitmore.     Benecke,  197.     2  Amould,  90& 

It  was  expressly  adjudged  in  P<ncer  v.  Whitmore^  that  the  repairs  of  the  ship, 
which  had  been  compelled,  for  the  safety  of  the  ship  and  cargo,  to  put  into  a 
port  ia  order  to  repair  a  damage  occasioned  by  a  tempest,  were  not  a  subject  of 
geoeml  average. 

Jtfr.  Phillips  also  very  distinctly  intimates  his  dissatisfaction  with  the  doctrine 
in  Plummer  v.  Wildman,  and  with  a  case  in  Massachusetts  (7  Pickering,  268)« 
which  was  decided  according  to  what  was  considered  to  be  the  ruling  in  that 


After  the  fullest  consideration  which  we  have  been  able  to  give  to  this  cause* 
and  to  the  very  interesting  and  important  branch  of  commercial  law  which  it 
involves,  we  are  unable  to  seeiiow,  consistently  with  those  general  principles 
which  regulate  the  contract  of  affreightment  and  the  subject  oL  general  average, 
the  expense  of  these  repairs,  which  were  rendered  necessary  by  particular 
average  loM^jmd  which  were  indispensable  for  I  he  ship's  own  safety,  and  to 
render  her  seaworthy  in  the  further  prosecution  of  the  voyage  which  she  had 
nndertaken  to  perform,  can  •give  a  claim  to^genfiiaLftverage. 

It  appears  to  us,  that  the  reasons  stated  by  one  of  the  adjusters,  are  not  suf- 
ficient to  exclude  entirely  any  charge  for  commission  for  collecting  and  settling 
the  general  charges.  It  would  seem  reasonable,  however,  that  they  should  not 
be  as  high  as  in  ordinary  cases,  where  the  owners  of  ship  and  cargo  are  differ- 
ent, for  the  amount  of  trouble  incurred  is  not  the  same.  There  is  no  evidence 
of  the  usage  on  the  subject  in  a  case  like  the  present ;  the  amoQot  involved  is 
small,  and  as  the  parties  have  not  furnished  the  necessary  evidence  to  enable  us 
to  ck)se  the  matter,  we  do  not  think  the  judgment  should  be  opened  on  that 
account,  which  would  throw  the  costs  on  the  appellees,  and  also  involve  the 
expense  of  a  new  trial. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  coust 
bebw  be  a&rmed  ;  the  cost  of  the  appeal  to  be  paid  by  the  appellants. 
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John  Hohl  v.  J.  P.  Meyer. 

Wliere  the  appAant  abandons  hia  appeal,  the  appellee  may  bring  np  the  record  and  haye 
the  jadgment  affirmed,  with  damagea. 

APPEAL  from  the  Fiwt  District  Court  of  New  Orieaiu,  Larue,  J.  B.  Beau- 
regard  and  J.  A.  Nautri,  for  appellant.  P.  C.  Labatt,  for  appeDee.  The 
judgmeot  of  the  court  (Eustis,  C.  J.,  absent,)  waa  pronounced  by 

RosT,  J.  Judgment  having  been  rendered  against  the  defendant  in  this  case, 
for  a  sum  of  money,  he  took  a  suspensive  appeal,  which  he  failed  to  prosecute. 
The  appellee  has  brought  up  the  record,  for  die  purpose  of  claiming  danoages 
as  for  a  frivolous  appeal. 

Had  the  appellant  prosecuted  his  appeal,  the  evidence  of  his  indebtedneaa  is 
not  of  such  a  character  as  would  have  authorized  the  allowance  of  damages. 
But  as  he  has  abandoned  it,  and  thereby  admitted  the  correctness  of  the  judg- 
ment; the  prayer  of  the  appellee  must  be  granted. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  affirmed,  with  costs, 
and  ten  dollan  damages. 


^^«'«AMA^v^i^w^^^^i«\^«^ 


John  Gauche  v.  Bbu  and  Mrs.  Trauthan. 

Where  in  the  distribation  of  a  fond  in  the  ■heriff*i  handa,  to  which  varioiu  persona  let  ap 
daimf,  one  of  the  creditora,  for  a  lom  over  three  hundred  dollan,  appeals  solely  from  a 
judgment  allowing  another  creditor  two  hundred  and  eighty-six  dollars,  the  appeal  will  be 
dismissed,  apon  the  groond  that  the  appeal  is  for  a  som  below  the  jorisdiction  of  the 
Supreme  Court    No  one  but  the  appellee  can  join  in  the  appeal. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue,  J.  C.  Dufour, 
for  appellant.  Af.  M.  Cohen,  for  appelled.  The  judgment  of  the  court 
(Ewtis,  C.  J.,  absent,)  was  pronounced  by 

Preston,  J.  John  Oauche  sued  the  defendants  for  rent,  and  caused  the 
eflfectB  in  their  store,  and  a  lease  made  to  them,  to  be  sold,  which  produced,  in 
the  aggregate,  $670  72.  The  court,  on  a  rule  to  distribute  the  proceeds  of  the 
sale  among  several  claimants,  allowed  the  plaintiff  and  landlord  $355,  leaving  for 
further  distribution  $315  72. 

P.  and  E.  Reilly,  judgment  creditors  of  the  defendants,  claimed  and  were 
allowed,  as  a  privilege,  by  virtue  of  an  attachment  of  that  sum,  $286  42.  This 
leaves  less  than  that  what  was  necessary  to  pay  the  costs,  $29  28. 

Bauvelet,  a  judgment  creditor  for  $559,  claiming  the  funds  in  the  hands  of  the 
sheriff,  appealed  from  the  judgment  io  fevor  of  the  Reilleys,  and  cited  them 
alone.  They  move  to  dismiss  the  appeal,  on  the  ground  that  the  amount,  in 
controversy,  $286  42,  does  not  give  this  court  jurisdiction.  The  motion  to  dis- 
miss, must  prevail.  It  is  true,  that  they  claimed  the  whole  amount  of  their 
judgment,  out  of  the  fund  in  the  sherifTs  hands ;  but  they  did  not  appeal  from 
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the  jndgment  in  faror  of  Gauche,  which  beiog  satiBfied,  leaves  but  the  Bum  of 
S286  42  in  the  aherifTa  handa,  aa  the  aabject  matter  of  coatroversy  between  the 
ippeflaot  aod  appellee.  It  ia  clear,  we  have  no  jurisdiction  of  the  controversy. 
Neither  party  having  appealed,  as  to  the  judgment  in  &vor  of  Gauche^  nor  he 
a^ioet  them. 

Gaucfu  has  attempted,  in  diis  court,  to  join  in  the  appeal,  and  claims  a  rever- 
Bsl  of  the  judgment  It  ia  reserved  to  appellees  alone,  to  join  in  the  appeal  taken 
BguDrt  them.  We  are  unable,  therefore,  to  consider  Gauche  a  party  to  the 
■ppeal,  or  to  afford  him  the  relief  he  claims. 

.  Had  GoMtke  appealed,  or  had  either  party  appealed,  as  to  him  the  case  would 
have  been  similar  to  that  of  Colt  v.  (yCallaghan,  2d  Ann.  189.  But,  as  the 
case  ia  before  ua,  it  falls  within  the  decision  in  the  case  of  The  Second  Muniei" 
paLity  v.  Coming  Sf  Co.,  4th  Ann.  407.  The  amount  in  the  sheriff's  handa, 
about  which  the  partiea  in  this  court  contend,  is  less  than  three  hundred 
doUara. 

The  ai^peal  is  diamisaed*  at  the  costs  of  the  appellant. 
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The  Milne  Asylum  v.  The  Female  Orphan  Society  et  al. 

Hie  testator  had  willed  fais  property  to  two  exifting  benevolent  locietiei,  and  to  found  two 
ocfaera,  oDe-fimrth  to  each.  Thirty  tlioasand  doUtn  had  been  let  apart  by  the  court  of 
im>batea,  to  erect  boildingi,  &c.,  for  the  two  contemplated  inititationg.  Held  .•  That  tfaii 
uBoant  aboold  be  deducted  from  the  share  of  the  laid  two  inititations,  as  aniversal  lega- 
tees, and  lliat  they  were  not  entitled  to  that  som,  over  and  above  their  shares,  as  oniversal 
legatee*. 

An  acoodUt  of  execatoarsi  daly  homologated,  is  reijvMeata  between  the  ezecators  and  lega* 
tees,  bat  ia  not  so  as  to  the  legatees  inter  te, 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  F.  Buis- 
ton,  for  plaintiff.  Elmore  and  King,  and  G.  B,  Duncan,  for  defendants. 
The  jndgraent  of  the  court  (Eustis,  C.  J.,  absent,)  was  pronounced  by 

RosT,  J.  The  will  of  the  late  Alexander  Milne,  contains  the  following  dis- 
positions :  <*  It  is  my  positive  will  and  intention,  that  an  asylum  for  destitute 
orphan  boys,  and  another  asylum  for  the  relief  of  destitute  orphan  girls,  shall  be 
eetabliahed  at  Milneburg,  in  this  parish,  and  that  my  executors  shall  cause  the 
same  to  be  duly  incorporated ;  and  to  the  said  two  contemplated  institutions,  and 
to  die  preaeot  institution  of  the  society  fi>r  the  relief  of  destitute  orphan  boys, 
and  to  the  Foydras  female  asylum,  I  give  and  bequeath,  in  equal  shares  or 
interest  of  one-fourth  each,  all  my  lands  on  the  Bayou  St.  John,  and  on  the  Lake 
Pootchartnun,  including  the  unsold  lands  of  Milneburg.  I  institute  for  ray 
universal  hdia  and  legatees,  in  equal  shares  or  portions,  the  said  four  institutionsy 
to  whom  I  give  and  bequeath  the  residue  of  all  the  property  and  eatate,  movable 
aod  immovable,  I  may  possess  at  the  time  of  my  decease,  to  be  equally  (fivided 
and  apportiooed  among  them.'* 

The  two  asylums  ordered  to  be  established  by  the  wiH,  were  incorporated  by  the 
Legislature,  after  the  death  of  the  testator;  and  the  two  others,  named  in  this  dispo- 
sition, entered  into  a  notarial  agreement  with  them,  by  which  they  renounced 
the  right  which  they  had,  to  contest  their  capacity  to  take  under  the  will,  on 
the  grauDd  that  they  were  not  in  existence  at  the  date  of  the  will,  or  the  death 
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MiLHK  AsTLUM  of  the  testator,  and  admitted  them  as  joint  unt^ersRHe^teeSi  in  equal  sharei^ 
FiHALK  Oh-   ^ith  themselves.     The  succession  has  since  been  administered*  and  in  the  divi" 
PHAN  SociiTT.  giQu  of  the  assets,  the  Milne  Asylums  have  each  received  the  sum  of  Si, 115  '26r 
more  than  their  co- legatees. 

The  Milne  Asylum  for  destitute  orphan  boys,  now  sues  the  Society  for  the- 
relief  of  destitute  orphan  boys  and  the  Poydras  Asylum,  allegmg  its  right  ta 
receive  frooi  the  succession  of  Milne,  $15,000  over  and  above  its  share,  as  uoi- 
versa]  legatect  and  olaima  front  them,  jointly,  the  difference  between  that  suuv 
and  (1,115  26,  already  received  on  account. 

The  defendants  deny  the  plaintiif^s  demand,  and  claim,  hi  reconventjoo, 
$1,116  26.  The  district  judge  rejected  it,  and  allowed  the  claim  in  reconven- 
tion.   The  Milne  Asylum  haa  appealed. 

The  appellant  basis  its  right  to  recovery  on  a  judgment  rendared  in  1840,  on  a 
rule  taken  by  the  eiecutor»upon  the  ibur  universal  legatees  and  the  attorney  of 
absent  heirs,  to  show  cause  why  $100,000  of  the  funds  of  the  succession  should 
not  be  appropriated  for  building,  establishiag.  and  furnishing  the  two  Milne  Asy- 
lums, then  lately  incorporated  by  the  Legislature.     This  decree  is  as  follows  : 

**  The  court  being  of  opinion,  that  it  was  the  intention  of  the  testator,  that  the 
Milne  Asylums  should  be  established  out  of  the  funds  of  the  estate  ;  and  consider- 
ing, by  the  agreement  entered  into  by  the  parties,  that  the  sum  of  $30,000  would 
be  but  a  reasonable  sum  to  be  appropriated  for  the  building,  establishing  and  fur-* 
Dishing  the  Milne  Asylums,  for  the  relief  of  destitute  orphan  boys  and  orphan 
girls,  do  DOW  order,  adjudge  and  decree,  that  the  dative  executor  of  the  estate  dcr 
appropriate  and  set  apart  for  the  above  purposes,  the  said  sum  of  $30,000,  to  he 
distributed  in  the  manner  which  the  said  asylums  may  deem  fit.** 

The  agreement  referred  to  in  this  decree,  was,  that  the  executor  might  set 
apart  two  sums  of  $15,000  each,  for  the  purpose  of  establishing  the  two  Milne 
Asylums;  the  representatives  of  these  asylums  statrag,  in  the  agreement,  thai 
they  claimed  these  sums,  independently  of  their  rights,  as  nnivei*sal  legatees,  od 
a  supposed  intention  of  the  testator  to  that  effect;  the  defendants,  on  the  con- 
trary, resisting  any  interpretation  of  the  will,  under  which  they  would  receive 
less  than  one  fourth  of  the  estate,  and  reserving  to  themselves  the  right  to 
appeal  from  the  judgment  about  to  be  rendered  on  the  agreement.  They  did 
not  appeal,  and  the  plaintifTs  counsel  contends  that  the  judgment  is  now  final, 
and  that  it  is  conclusive  as  to  the  right  of  the  Milne  Asylums,  to  receive  over  and 
above  their  share,  the  sura  acknowledged  by  the  defendants  to  be  reasonable  to 
defray  the  expenses  of  the  establishments,  which,  in  the  opinion  of  the  district 
judge,  the  testator  intended  they  should  have. 

We  do  not  so  understand  the  decree.  The  judge  does  not  expressly  say,  that 
the  $30,000  set  apart  by  him,  are  to  be  paid  over  to  the  Milne  Asylums,  beyond 
their  shares  as  universal  legatees^  'We  think,  with  him,  that  as  the  testator 
asked  nothing  for  those  asylums  from  the  Legislature,  except  the  acts  of  incorpo- 
tion,  he  must  have  intended,  that  when  incorporated,  they  should  be  established 
out  of  the  estate,  and  that  a  sum  of  money  sufficient  for  that  purpose*  should 
at  once  be  appropriated  to  it,  without  waiting  for  the  final  settlement  of 
the  succession.  But  we  are  equally  well  satisfied,  that  the  will  is  susceptible 
of  but  one  interpretation,  and  that  the  cost  of  establishing  them,  must  be  imputed 
to  their  share  as  universal  legatees.  The  judgment  will  bear  that  constructioo 
fully  as  well  as  the  other,  and  as  it  best  accords  with  the  facts  and  the  law,  as 
well  as  the  equity  of  the  case,  we  feel  bound  to  adopt  \U 
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It  i«  next  urged,  thnt  the  executor,   in  the  rendition  of  his  finnl  accounts,  Mit.we  AaYLtiM 
wprpMly  stnted  the  ri^ht  of  the  plaintiffs  to  Rn  extra  part  of  $15,000,   and  pro-    femalk  Or- 
posed  to  distribute  some  assets  remaining  in  his  hands,  in  conformity  thereto  ;  ^^^^  Society. 
that  the  defendanta  assented  to  the  distribution,  and  made  it  binding  upon  them- 
selves, by  approving  the  account  and  discharging  the  executor. 

It  is  true,  that  Mrs.  Elizabeth  Clement  and  Mr.  Beverly  Chew,  each  repre- 
feoiiog  one  of  the  defendaats,  went  before  a  notary,  and  took  upou  themseWeet 
to  declare,  that  the  principles  according  to  which  the  tableau  of  the  executor  had 
been  made  out,  (having  reference  to  the  judgment  rendered  in  1640,)  were  res 
judicata  between  the  parties,  and  entitled  the  Milne  Asylums  to  receive  $30,000 
beyond  their  share,  as  univereal  legatees.  But  the  legal  opinions  of  old  ladies* 
ire  not  yet  held  to  be  precedents  in  courts  of  justice  ;  and  as  the  declaration  waa 
made  in  error,  it  ought  not  to  prejudice  the  rights  of  the  defendants. 

The  object  of  the  executor,  in  filing  his  account,  was  to  obtain  his  discharge^ 
not  to  settle  the  accounts  of  the  legatees  inter  se.  The  consent  of  the  latter, 
that  the  account  should  be  homologated,  as  presented,  is  binding  between  them 
and  the  executor;  but  it  is  not  easily  perceived,  how  it  could  be  res  judicata 
between  the  legatees.  It  is,  however,  unnecessary  to  decide  that  question, 
because  the  plain tif^'^s  action  involves  a  renunciation  of  that  plea.  Ifthejudg- 
meor  of  boroolo^tion  was  conclusive  as  to  all  matters  in  the  account,  the  pay- 
moots  mentioned  therein,  as  having  been  made  by  the  executor  to  the  defen- 
dants, could  not  be  recalled ;  and  as  the  plaintiff  has  expressly  agreed  to  warrant 
to  them  their  allotted  shares  of  the  real  estate,  its  action  must  necessarily  fail. 

Considering,  that  under  that  state  of  facts,  the  plaintiff  could  not  avail  itself 
of  the  plea  of  res  judicata,  if  that  plea  was  otherwise  well  founded,  and  that 
the  questions  at  issue  were  open  for  adjudication  in  the  district  court,  we  are  of 
opinion  that  justice  has  been  done  between  the  parties,  and  that  the  judgment 
should  be  affirmed. 

The  judgment  is  therefore  affirmed,  with  costs. 


Michael  Moore  v.  F.  H.  Knapp. 

The  jadgment  homologating  a  sale  under  a  monition,  may  be  appealed  from,  eves  wherd 
*  the  appellant  did  iM>t  appear  or  ahow  came  in  anawer  to  the  monition. 
The  6lh  aectioD  of  the  act  of  10th  March,  1834,  preacribing  the  efl'ect  of  a  judgment  on  a 
EBODttion,  contemplatea  a  judgment  which  haa  not  been  appealed  from,  and  haa  thai 
irrevocable. 


APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Duranl  and  Homor,  for  appellee.  John  Finney  and  C  Roselius,  for  defen- 
daot.     The  judgment  of  the  court  (Eustis,  C.  J.,  absent.)  was  pronounced  by 

Si<ii>£i«i..  J.  This  is  an  appeal  taken  by  the  defendant,  from  a  judgment 
confinniDg  a  judicial  sale,  in  a  proceeding  by  monition  under  the  act  of  10th  of 
March,  1834,  p.  125. 

The  defendant  did  not  appear  and  show  cause  in  thiB  court  below,  against  the 
prayer  of  the  monition.  It  is  said  by  the  appellee  that,  in  such  a  case,  the 
jadgmeot  of  the  district  court  is  final  and  conclusive,  and  cannot  be  made  the 
subject  of  an  appeal.  Before  expressing  our  opinion  upon  this  point,  it  is  proper 
to  recur  to  the  ianguage  of  the  statute. 
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MuoRK  The  statute,  as  its  title  imports,  was  framed  witb  a  view  to  "  the  farther 

KhIpp.  assaraoce  of  titles  to  purchasers  at  judicial  sales."  By  its  secoDd  section,  it 
authorizes  the  purchaser  to  publish,  by  newspaper,  a  monition,  calling  on  M 
persons  who  can  set  up  any  right  to  the  propeity,  iu  consequence  of  intbrmali^r 
6cc.t  &c.,  to  show  cause,  within  thirty  days,  6cc,<,  why  the  sale  should  not  be 
GODfirmed.  By  section  third,  it  is  enacted,  that  the  monition  shaU  sta^  the 
judicial  authority  under  which  the  sale  took  place,  and  shall  also  contain  ther 
same  description  of  the  praperty  purchased,  as  that  given  In  the  judicial  cod- 
▼eyance  to  the  buyer ;  and  shall  further  declare,  the  price  at  which  the  object 
was  bought.  By  the  fifth  section,  it  is  enacted,  that  on  the  expiration  of  the 
thirty  days,  the  party  obtaining  the  monition  may  apply  to  the  judge  of  the 
court,  out  of  which  the  monition  issued,  to  confirm  and  homologate  the  sale. 
And  it  shall  be  the  duty  of  the  judge,  in  case  no  cause  is  shown  against  the 
prayer  of  the  monition,  to  homologate  and  confirm  the  judicial  sale  in  question  : 
provided,  always,  that  before  he  does  qp  confirm  it,  he  shall  be  fully  satisfied 
that  the  advertisements  have  been  inserted  in  the  newspapers  as  already  directed, 
and  that  the  property  has  been  correctly  described,  and  the  price  at  which  it 
was  purchased,  truly  stated ;  but  in  case  opposition  be  made  to  the  homologa- 
tion, and  it  should  appear  that  the  sale  was  made  contrary  to  law,  it  shall  then  be 
the  duty  of  the  judge  to  annul  it ;  otherwise  to  confirm,  as  in  case  ao  oppoai-' 
tion  was  made.  In  the  sixth  section,  it  is  enacted,  that  the  judgment  of  the 
court  on  the  monition  aforesaid,  shall  be,  in  itself,  conclusive  evidence  that  the 
monition  has  been  regularly  made  and  duly  advertised,  nor  shall  any  evidence 
be  received  to  contradict  the  same,  or  to  prove  any  irregularity  in  the  proce- 
dure. By  the  seventh  section,  the  judgment  of  confirmation  shall  bar  minors, 
absentees,  &c. 

It  will  be  observed,  that  in  cases  where  no  one  shows  cause  against  the  prayer 
of  the  monition,  the  judge  is  commanded,  by  the  statute,  to  direct  his  attention 
to  three  inquiries :  Have  the  advertisements  been  inserted  in  the  newspapers  ? 
Has  the  property  been  correctly  described  ?  Has  the  price  at  which  it  was  pur- 
chased, been  truly  stated?  Before  he  can  lawfully  decree  the  confirmation  of 
the  sale,  he  must  be  fully  satisfied  that  those  things  have  been  done ;  and  how 
is  he  to  be  satisfied  of  those  facts?  Certainly,  as  in  other  cases,  by  evidence — 
il  sara  prouvt  a  sa  satisfaction,  says  the  French  text.  The  judge  is,  therefore, 
placed  in  the  same  position  as  in  any  other  matter  of  judicial  action.  He  is  to 
receive  evidence,  consider  its  sufficiency  and  effect,  and  having  applied  his  judi- 
cial reason  to  the  subject  matter,  decide  the  case  presented.  In  the  perfor- 
mance of  this  judicial  duty,  the  judge  may  err;  and  when  it  is  coiisrdered  that 
the  decree  is  not  interlocutory,  but  final,  and  that  it  acts  definitively  upon  rights 
of  property,  it  would  be  a  strange  anomaly  if  such  a  decree  should  be  taken  out 
of  the  ordinary  catigory,  and,  unlike  other  final  judgments,  be  irremediable  by- 
appeal.  Such  a  construction  of  the  statute,  would  involve  a  violation  of  the 
former  Constitution,  which  gave  the  right  of  appeal  in  terms  substantially  the 
same,  so  far  as  the  present  question  is  involved,  as  are  found  in  the  existing 
Constitution. 

In  construing,  therefore,  the  sixth  section  of  the  statute  upon  which  alone 
the  appellee  rests  his  motion  to  dismiss  the  appeal,  we  must  so  interpret  it,  if 
possible,  as  not  to  bring  the  lawgiver  into  conflict  with  the  Constitution ;  and  • 
there  is  no  difiSculty  in  doing  this.     The  reason  of  the  provision  found  in  that 
section,  was  probably  this :  The  proceeding,  under  the  sfatute,  was  by  monition ; 
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• 
the  eonaCroctive  notice,  by  newspaper  publication,  was  substitnted  for  the  ordi-  Moors 
auj  remedy  of  personal  notice  by  citation.  In  Che  htter  case,  the  evidence  of  Kmapp. 
MTTice,  whereby  the  conrt  has  acquired  its  jurisdiction  over  the  person  of  the 
defbndaBt,  is  a  matter  of  judicial  record,  the  sheriff's  return.  But  the  news- 
paper, which  is  the  vehicle  of  constructive  notice  in  monition  cases,  is  a  transient 
and  unsafe  memorial ;  and  as  no  judgment  is  valid  without  notice,  actual  or 
constructive,  to  the  party  affected  by  it,  the  Legislature  thought  fit  to  cut  off 
the  future  discussion  which  might  arise  as  to  the  fact  of  publication,  when  the 
means  of  proving  it  might  have  disappeared.  The  judgmetit,  therefore,  says  the 
statute,  shall  be,  in  itself,  conclusive  evidence  that  the  moottion  has  been  regu- 
kriy  made  and  duly  advertised.  No  one  shall  afterwards  be  permitted  to  attack 
the  judgment  as  a  nullity  on  the  ground,  that  the  indispensable  basis  of  jurisdic- 
tMNL,  notice  actual  or  constructive,  did  not  exist.  But  when  is  the  judgment 
really  a  conclusive  judgment  in  legal  contemplation  ?  Only  when  it  has  become 
irrevocably  final.  So  long  as  it  is  open  to  appeal,  its  conclusiveness  upon  the 
right  of  parties  is  inchoate  only. 

Being  therefore  of  opinion,  that  the  sufficiency  of  the  evidence  upon  which 
die  judgment  was  rendered,  may  be  considered  by  this  court,  we  have  to  inquire 
whether  the  proof  adduced  before  the  district  judge,  conformed  to  the  requisi- 
tioos  of  the  proviso  contained  in  the  6fth  section.  It  should  appear,  from  this 
evidence,  that  the  advertisements  have  been  inserted  in  the  newspapers  as  in  the 
statute  directed ;  that  the  property  has  been  correctly  described,  and  the  price 
at  which  it  was  purchased,  truly  stated. 

Now,  it  appears  from  the  statement  of  facts,  that  the  evidence  submitted  to 
the  district  judge,  consisted  of:  Ist,  the  affidavit  of/.  iS.  Baran^  concerning  the 
pobljcation  of  the  monition ;  2d,  the  record  of  the  suit  of  Moore  v.  Knapp%  No. 
4359  of  the  docket  of  the  district  court. 

Btmm^s  deposition  does  not  show  whether  the  description  of  the  property,  con- 
tained in  the  monition,  corresponded  with  the  description  in  the  sherilTs  sale. 
Nor  did  the  record  of  the  suit  of  Moore  v.  Knapp,  as  it  existed  at  the  time  of 
the  trial,  show  that  fact. 

Tbe  sheriff's  return  of  the  writ  of  fieri  facias ^  was  not  then  part  of  the 
record.  It  was  not  made  until  some  months  afterwards.  It  bears  date  four 
months  after  the  signing  of  the  judgment  of  confirmation. 

The  sheriff^s  deed  was,  at  the  time,  copied  in  the  deed  book,  kept  in  the 
clerk's  office,  pursuant  to  the  697th  and  following  articles  of  tbe  Code  of  Prac- 
tiee.  But  we  do  not  consider  that  enrollment,  as  forming  part  of  the  record  of 
Moore  T.  Knapp.  The  evidence,  therefore,  presented  to  the  district  judge  was 
ittsuffident 

In  what  we  have  hitherto  said,  we  have  assumed  that  the  clause  of  the  fifth 
section,  wluch  requires  that  the  judge  shall  be  fully  satisfied  that  the  property 
has  been  correctly  described,  means  that  he  shall  be  fully  satisfied  that  the  moni- 
tion described  the  property  as  it  was  described  in  the  sherifTs  sale.  This  is 
dumed,  aa  the  true  construction,  by  the  counsel  for  the  plaintiff,  and  by  one  of 
the  counsel  for  the  defendanl.  But  if  we  adopt  the  only  other  construction,  of 
which  the  ckinse  is  susceptible,  to  wit,  that  the  judge  must  be  satisfied  that  the 
(■operty  was  correctly  described  in  the  sherifTs  proceedings,  the  advertisement, 
adjudication,  dec.,  the  resolt  is  equally  fatal  to  the  appellee.  The  sherifTs  adver- 
tisement and  the  adjudication  were  defective  in  this ;  they  described  the  pro- 
party  aMf  as  the  interest  of  Knapp^  in  three  judgments  obtained  in  the  name  of 
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Moots  Partulise,  Laiorason  Sf  Co.  against  certaio  defendnots,  without  stating,  in  any 
^ji^p,  degree,  the  nature,  extent,  or  proportions  of  Knapp's  interest.  This  omission  was 
calculated  to  cause  a  sacrifice  of  the  defendant's  property,  b?  leaving  bidders 
in  uncertainty  as  to  the  nature  and  value  of  tbnt  which  was  sold,  and  was  the 
lees  excusable,  on  the  part  of  the  plaintiff  in  execution,  because,  by  the  answers  of 
persons  whom  he  had  garnisheed,  he  had  been  informed  by  the  relations  exist- 
ing between  Knapp  and  Paradise,  Lawrason  8f  Co.,  in  whose  name  the  judg- 
ments were  recovered. 

Our  views  on  the  subject  of  advertisements  in  judicial  sales,  have  been  giiten  on 
several  occasions,  and  need  not  be  reiterated  here.  See  McGary  v.  Dunn^  Ist 
Ann.  338.  BeniU  v.  Maurain,  5th  Ann.  133.  Gales  v.  Christy,  4th  Ann.  293, 
It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  matter  of  iDonition  be  remanded;  the  costs  of  the  appeal  to  be  paid 
by  the  appellee* 


W.  N.  Batson  V.  J.  C.  Ricks  and  J.  L.  Lewis,  Sheriff. 

The  plaintiffbad  sold  to  Fields,  a  qaaDtity  of  ooaL  which  was  to  be  paid  for  on  delivery.  Fields 
failed  to  oomply  with  his  barisraiD,  as  to  the  payment.  The  defendant  bein^  a  jad^ment 
creditor  of  his,  caased  the  coal  to  be  seized  by  the  sheriff.  The  plaintiff  demaaded  the 
rescision  of  the  sale  to  Fiefd*,  npon  the  groand  of  the  non-payment  of  the  price,  which 
was  assented  to  by  all  parties,  and  the  coal  restored  to  him.  He  then  oroaght  suit  fur  the 
damages  caased  by  the  seizure  Held.-  That  under  the  circumstances,  he  was  not  entitled 
to  damages,  more  especially  as  he  had  suffered  Fields  to  retail  some  of  the  coal,  which 
may  have  misled  the  defendant. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  M.  M. 
Cohen,  for  plaintiff.  Hart  and  Reese,  for  defendant.  The  judgment  of  the 
court  (Euslis,  C.  J.,  absent,)  was  pronounced  by 

Preston,  J.  The  plaintiff  sues  the  defendants  for  a  quantity  of  coal  and 
damages.  He  alleges  that  the  coal  belonged  to  him,  and  was  seized  as  the  pro- 
perty of  one  Fields. 

It  is  fully  proved  that  the  plaintiff  purchased  the  coal  from  Capt.  Doane,  at 
four  dollars  a  ten.  But  he  sold  it  to  Fields  for  five  dollars  a  ton,  who  advertised 
it  for  sale,  and  commenced  retailing  it.  Fields  proves,  that  he  was  to  pay  cash 
on  the  delivery.  He  did  not  pay  the  cash,  and,  therefore,  the  conditions  of  the 
sale  were  not  complied  with,  still  it  was  a  sale,  and  Fields  could  have  been  forced 
to  comply  with  the  conditions.  His  judgment  creditors  had  a  right  to  seize  the 
coal,  for  it  might  have  sold  for  an  advnnce.  Fields  did  not  comply  with  the 
sale,  because  the  coal  was  seized,  and  would  have  complied  but  for  the  seizure. 
Then  the  plaintiff  sold  his  coal  to  a  man,  who  refused  to  comply  with  his  con* 
tract,  because  the  property  was  seized  for  his  debts.  That  was  his  misfortune, 
and  entitled  him  to  a  rescision  of  the  sale  for  non-payment  of  the  price  by  his 
vendee,  and  damages  from  him.  He  was  entitled  to  obtain  the  rescision  by  suit, 
but  all  paities  appear  to  have  consented,  in  effect,  to  an  amicable  rescision.  The 
plaintiff  preferred  it  to  allowing  the  property  to  be  sold,  judicially,  and  claiming 
the  vendor's  privilege.  He,  no  doubt,  acted  wisely,  but  thereby  waived  all  claim 
for  damages  for  oon-compliance  with  the  terms  of  his  sale. 
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It  IB  not  BhowD  that  the  defendaDts  offered  any  obstacle  to  the  plaintiff,  when  Batio* 
he  cfciimed  the  coal,  having  learned  that  he  received  nothing,  on  account  of  the  Biozi. 
price,  &oni  bis  vendee.  The  coal  was  seized  the  12th,  and  released,  by  bond, 
the  16th  of  December.  It  is  difficult  to  believe,  that  the  plaintiff  suffered  two 
hundred  dollars  dansages  by  that  short  detention.  The  defendant,  by  his  answer, 
in  effect,  yielded  to  the  release  of  the  seizure.  The  evidence  also  justifies  the 
inference  that  Batson  allowed  Fields  without  objection,  to  make  partial  sales  and 
defivery  of  the  coal,  and  Bicks  may  thus  have  been  mislead,  when  he  made  tiio 


If  he  suffered  any  damages,  they  were  not  immediate,  but  only  consequential 
from  the  seizure.  The  damages  arose  from  selling  to  a  vendee,  liable  to  an  exe* 
cntbn,  and  the  failure  of  that  vendee  to  pay  the  price  of  the  purchase.  If  he  had 
paid  the  price  according  to  his  purchase,  the  plaintiff  would  have  suffered 
nothing. 

The  judgment  of  the  district  court,  so  far  as  it  decrees  the  restoration  of  the 
coal,  be  affirmed,  with  costs.  It  is  further  ordered  and  decreed,  that  said  judg- 
ment be  reversed  as  to  the  damages  allowed,  and  the  appellee  condemned  to 
pay  the  costs  of  appeal. 


7     85{ 

Michael  O'Leary,  Administrator,  v.  Thomas  Sloo,  Executon      51  iSS 


LS 


Extracts  finom  books  reqaired  to  be  kept  by  the  oomptroller  of  a  xnanidpaliQr  of  the  dty  of 

New  Orleazu,  althoagh  not  condosiye  of  the  facti  shown  by  theoii  are  Admissible  in       113    3^' 

eridenoe. 
A  nranidpafity  of  the  dty  of  New  Orleans  has  the  power  to  order  side-walks  and  gutters, 

and  ijie  proprietors  of  property  in  front  of  which  such  improrements  are  made,  are  liable 

for  two-thirda  of  the  cost  of  the  improvements. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Race  and  Foster,  for  plaintiff.    J5.  Rawle^  for  defendant.    The  judgment 
of  the  court  was  pronounced  by 

PaESTON,  J.  The  plaintiff  sues  the  defendant  for  two-thirds  of  the  cost  of 
side-walks,  of  curb  stones  and  wooden  gutters,  made  and  laid  in  front  of  his 
property  on  Dryades,  Terpsichore  and  Euterpe  streets,  in  the  Second  ]!ilunici-> 
pality. 

By  an  ordinance  of  the  Council  of  Municipali^  Number  Two  of  the  city  of 
New  Oiteans,  passed  on  the  10th  of  July,  1647,  the  surveyor  of  the  munici- 
pality was  authorized  to  enter  into  a  contract  with  Dennis  (VLeary,  of  whose 
succession  the  plaintiff  is  the  administrator,  for  laying  the  curb  and  gutter  stones, 
and  brick  work  of  the  unfinished  side-walks  of  the  municipality,  within  certain 
limits  between  FeUcity  Road  and  Triton  Walk,  in  which  the  property  of  the 
defendant  is  situated,  at  the  rate  of  one  doUar  and  fifty  cents  the  running  foot 
for  the  twelve  feet  banquettes,  and  one  dollar  and  forty  cents  for  the  remainder; 
two-thirds  of  the  cost  thereof  to  be  paid  by  the  proprietors  before  whose  pro- 
perty tlie  side- walks  should  be  laid ;  and  that  the  contractor  should  be  subro- 
gated to  the  rights  and  privileges  of  the  municipality,  with  power  to  enforce 
payment. 

4 


86  SUPREME  COUET  OF  LOUISIANA, 

O'Lbart         On  the  6tli  of  August  foOowing,  a  contract  was  made  by  the  sunreyor  witb 
**  OfLeary^  to  perform  the  work  in  pursaaA^e  of  the  ordinance. 

In  pursuance  of  the  contract,  the  side-walks  and  curb  stones  were  kid  in 
front  and  around  the  property  of  the  defendant.  Wooden  guttera  were  also 
made.  A  witness,  who  was  clerk  of  the  surveyor  and  saw  the  work,  proTes 
that  it  was  done,  and  that  it  appeared  to  be  well  done,  and  was  accepted  by  the 
surveyor. 

This  evidence  would  be  sufficient  as  to  the  execution  of  the  work,  without 
the  extracts  from  the  surveyor's  books,  and  the  bils  made  out  by  the  comptiol- 
ler  of  the  municipality,  which  were  offered  and  received  in  evidence,  notwifth- 
standing  the  objection  and  exception  of  the  defendant's  counsel.  Nevertheless, 
as  the  surveyor  is  required  by  the  ordinances  to  keep  books  and  make  entries 
embracing  the  subjects  under  connderation,  and  as  the  comptroller  is  likewise 
required  to  keep  books,  in  which  claims  against  and  in  favor  of  the  municipality 
are  recorded,  there  is  no  violation  of  the  rules  of  evidence  in  receiving  extracts 
and  copies  from  those  books  in  evidence,  and  also  bills  accurately  made  from 
those  books,  although  they  may  not  be  conclusive  of  the  facts  intended  to  be 
proved  by  them.  We  consider,  therefore,  the  execution  of  the  work  for  which 
payment  is  claimed,  satisfactorily  proved.  Still  many  objections  are  made  to 
the  payment. 

It  is  said,  the  municipality  had  no  power  to  order  side-walks  and  gutters  to  be 
made  at  the  expense  of  the  defendant.  As  early  as  1805,  the  Legislative  Coun- 
cil of  the  Territory  of  Orleans,  gave  to  the  corporation  of  New  Orleans  the 
power  of  opening,  regulating  and  improving  streets,  (B.  &  C.  96,)  and  to 
cause  pavements  to  be  constructed  in  every  part  of  the  city.  In  1816,  this 
power  was  more  definitely  given  as  to  side-walks  by  the  Legislature,  by  autho- 
rizing the  corporation  to  determine  the  completion  and  dimensions,  the  mainte- 
nance and  repair  of  the  side  pavements  in  the  streets,  at  the  cost  of  the  pro- 
prietors of  houses,  lands  and  neighboring  lots.  B.  &  C.  101.  Ever  since,  the 
making  of  side-walks  with  brick  and  a  stone  curb  and  gutter  has  been  regarded 
as  paving,  in  the  law  and  ordinances.  By  common  consent,  it  is  considered  that 
the  term  pavement  embraces  the  brick  side-walks,  of  which  the  curb  and 
gutters  form  a  part.  The  corporation,  therefore,  to  which  the  municipality  has 
succeeded,  had  the  legislative  power  to  order  these  improvements  and  to  impose 
two-thirds  of  the  expense  thereof  upon  the  adjacent  proprietors. 

It  is  said,  the  ordinance  requires  stone  gutters.  There  is  no  doubt  that  the 
municipality,  under  both  the  ordinance  and  contract,  might  require  stone  guttersr 
but,  being  satisfied,  from  some  cause  through  their  surveyor  who  hss  accepted 
the  work,  with  wooden  gutters,  we  do  not  see  in  the  record  any  good  reason 
for  the  defendant  to  complain. 

It  is  strenuously  urged,  that  the  defendant  is  liable  for  only  one-third  of  the 
cost  of  the  improvements.  The  ordinance  of  1827  is  referred  to,  which  is  cer- 
tainly obscure,  but  has  ever  been  construed  by  the  municipal  authorities  to 
impose  two-thirds  of  the  cost  of  such  improvements  on  the  proprietor  in  front 
of  whom  they  are  made.  But  however  that  may  be,  the  ordinance  under 
which  the  work,  which  is  the  subject  of  this  controversy,  was  done,  is  veiy 
explicit,  that  two-thirds  of  the  cost  of  the  work  was  to  be  paid  by  the  proprietors 
before  whose  property  the  side-walks  should  be  laid. 

There  is  nothing  in  the  seventh  section  of  the  act  of  the  20th  of  March,  1840^ 
with  which  this  ordinance  conflicts.    The  section  refers  to  the  existing  laws  as 
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Id  Ae  psynMDlB  lor  paTementa  in  the  city.  The  trae  and,  until  lately,  general  O'Lmkn 
iataqiretation  of  these  laws  is,  that  the  proprietor  on  each  side  of  the  street  is 
to  pay  one-third  of  the  cost  of  the  banquettes  and  pavement  of  the  street,  and  the 
oty  the  remaining  third.  The  proprietor  on  each  side  is,  therefore,  to  pay 
two-tfahnde  of  the  half  of  the  work  on  his  side  of  the  street,  or  one-thiitl 
4if  the  whole  woik,  and  the  city  the  other  third  of  the  cost  of  the  whola 


It  is  urged,  that  the  contract  should  have  been  adjudicated  by  the  mayor  te 
die  lowest  bidder.  That  is  required  by  the  act  of  1850,  but  it  was  passed  sub- 
eeqiaent  to  this  contract  It  was  also  required  by  a  general  ordinance  in  1836, 
tilt  that  18  superseded  in  this  particnlar  case  by  the  special  ordinance  under 
wiiicii  the  contract  was  made.  So,  also,  the  general  provision  authorizing  the 
mayor  of  the  city  to  make  and  sign  municipal  contracts,  must  yield  to  the  parti- 
cular ordmance  requiring  that  duty  to  be  performed  by  the  surveyor  in  this 


The  ofdinance  and  contract  are  somewhat  indefinite  as  to  location,  but  not  se 
much  so  as  to  require,  as  contended,  another  ordinance  to  embrace  the  defen- 
dant's propel^.  Both  are  more  indefinite  as  to  the  price  of  the  work.  It  is 
agrped  tliat  it  is  to  be  done  "  at  the  rate  of  one  doUar  and  fifty  cents  per  running 
Aot  for  the  twelve  feet  banquette,  and  one  dollar  and  forty  cents  for  the  remain- 
der." It  appears  that  4Jie  banquette  on  Diyades  street  was  twelve  feet  wide, 
and  those  on  Terpsichore  and  Euterpe  streets,  eight  feet  wide.  The  defendant 
cooteods,  that  the  whole  work  on  Dryades  street  was  to  be  done  for  one  dollar 
and  fifty  cents  the  miming  foot,  and  that  on  the  other  two  streets  at  the  rate  of 
one  doOar  and  forty  cents  the  running  foot.  The  plaintiff  insists  that  those 
mram  were  to  be  allowed  for  the  banquettes  alone,  and  fifty  cents  a  running  foot 
for  the  gutters,  aixty-five  cents  a  foot  for  part  of  the  curb,  and  fifty-five  cents  a 
foot  for  the  balance.  It  is  possible  that  the  municipality  so  intended  by  their 
ordnance  and  contract,  and  that  they  may  receive  such  an  interpretation  against 
tiie  munidpali^^,  as  they  made  both,  and  are  liable  to  a  liberal  interpretation  in 
iavor  of  others,  in  consequence  of  making  the  ordinance  and  contract  so  loosely. 
Bot  we  cannot  enlarge  the  price  of  the  contract  in  this  manner,  by  interpreta- 
tioo  sg^unst  the  defendant,  who  was  no  party  to  it. 

The  defendant  is  liable  for  two-thirds  of  the  price  of  two  hundred  and  fifty- 
five  feet  nine  and  two-eighth  inches  of  banquettes,  at  one  dollar  and  fifty  cents 
te  running  fisot,  and  two  hundred  and  fifty-five  feet  nine  and  two-eighth  inches 
at  one  doDar  and  forty  cents  the  running  foot,  or  for  four  hundred  and  ninety-six 
doOars  and  forty-nine  and  one-thurd  cents,  with  legal  interest  from  the  judicial 


The  judgment  of  the  district  court  is  reversed,  and  judgment  rendered  in 
ftmr  of  the  plaintiiT  against  the  defendant,  for  four  hundred  and  ninety-six 
doflars  and  ibr^-nine  and  one-third  cents,  with  five  per  cent  interest  from  the 
30th  of  September,  1850,  till  paid,  and  costs  in  the  district  court ;  the  oosts  of 
die  sppeol  to  be  paid  by  the  plaintiff. 
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Bark  Tennessee  et  al.  o.  J.  and  J.  Tardos. 
J,  and  J-  Tardos  v.  Bark  Tennessee  et  al. 

The  bark  Tenneiiee  on  ber  arrival  in  New  Orleans  from  Maraeillea,  delivered  a  namber 
of  caakaof  wine  wbicbhad  been  damaged  by  grease  and  water.  She  had  previoasly 
carried  a  oaigo  of  lard  to  Maneillei,  and  after  discharging,  was  scraped  and  limed.  On 
her  voyage  to  New  Orleans,  she  encountered  stormy  weather,  which  caused  her  to  leak. 
Held :  That  the  vessel  was  liable  for  the  damage  cansed  by  the  lard,  bat  not  finr  that 
caused  by  the  water. 

APPEAL  fhiin  the  First  District  Coart  of  New  Orleans,  Larue,  J.  The 
two  suits  of  the  above  title  were  tried  together. 

The  first  was  brought  against  J.  and  /.  Tardos  to  recover  freight  and  primage 
amounting  to  four  hundred  and  eighty-eight  dollars  and  seven  cents.  The 
second  was  instituted  by  /.  and  /.  Tardos  v.  Tht  Bark  Tennessee  and  Owners^ 
to  recover  one  thousand  one  hundred  and  seventy-nine  dollars  eighty-three  cents, 
amount  of  damage  done  to  certain  wines  which  defendants  undertook  to  carry 
from  Marseilles  to  New  Orleans,  being  the  same  for  which  freight  and  primage 
is  claimed  in  the  first  suit. 

The  petition  in  the  suit  of  /.  and  /.  Tardos  v.  The  Bark  Tennessee  and  Own- 
ers, sets  fl>rth  the  following  facts :  that  six  hundred  quarter  pipes  of  red  wine, 
known  as  port  wine  or  burgundy,  were  shipped  at  Marseilles  on  board  the  Ten- 
nessee in  good  condition,  to  be  delivered  to  the  plaintiflfs  as  consignees  in  New 
Orleans ;  that  the  master  and  owners  failed  to  Ailfill  their  contract  in  this ;  that 
when  her  cargo  was  discharged  in  New  Orleans,  two  hundred  and  thirty- 
three  quarter  pipes  of  the  wine  were  found  to  be  discolored  and  soiled,  by 
grease  and  sea  water,  to  such  an  extent  as  to  be  unmerchantable. 

Miles  Taylor  and  H,  H.  Taylor,  for  appellants.  W,  S.  Upton,  fbr  ap- 
pellees   The  judgment  of  the  court  (Eustis,  C.  J.,  absent,^  was  pronounced  by 

RosT,  J.  The  defendants  were  the  consignees  of  certain  casks  of  wine  brought 
in  the  Tennessee,  the  plaintlflb'  vessel,  from  Marseilles  to  New  Orleans.  There 
were  cross  suits  by  the  vessel  for  her  freight,  and  by  the  consignees  for  dam- 
age to  the  goods,  which  suits  were  consolidated. 

Upon  the  arrival  of  the  casks,  they  were  examined  by  the  port-wardens,  who 
reported  a  portion  of  them  **  to  be  badly  stained,  discolored  and  soiled  by  grease 
and  sea  water,  '*  so  much  so,  in  their  opinion,  as  to  render  them  **  unmerchant- 
able. *'  This  condition  of  the  casks  is  also  shown  by  other  testimony.  A  wit- 
ness offered  by  the  plaintiffs,  on  his  cross-examination,  states  that  '*  the  casks 
were  very  greasy — the  grease  was  running  on  them.  *'  It  also  appears  that  such 
a  condition  of  casks,  though  it  does  not  injure  the  wine,  affects  the  sale. 

The  vessel  on  previous  voyages  had  carried  lard.  This  article  leaks  ;  the 
flooring  and  timbers  became  saturated  with  it,  and  it  is  very  difficult  to  clear  the 
vessel  of  it  entirely.  Before  the  Tennessee  took  in  her  cargo,  her  hold  was 
scraped  and  limed ;  but  it  is  obvious  from  the  result,  she  could  not  have  been 
entirely  cleaned. 

Immediately  after  leaving  the  port  of  Marseilles,  the  vessel  encountered  very 
stormy  weather,  which  caused  her  to  leak ;  and  being  obliged  to  carry  sail  te 
keep  off  the  land,  she  laid  over  a  good  deal,  so  that  the  pumps  could  not  reach 
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Ae  water  she  made.     The  water  and  grease  washed  upon  the  casks,  and  thejr    Tsnitimk 
became  damaged  in  the  manner  above  stated.  Tardoi. 

It  is  said,  that  this  was  an  injury  bj  perils  of  the  sea,  for  which  the  vessel 
diould  not  be  chained.  So  far  as  the  sea  water  stained  the  casks,  we  think  the 
ship  should  not  answer  for  it.  But  there  was  another  cooperating  cause  of 
dunage.  The  lard  in  the  ship^s  hold,  being  washed  np  with  the  water,  attached 
ilaetf  to  the  casks  and  put  them  in  the  greasy  condition  described  by  the  wit- 
nesses.  The  injury  of  the  casks  was  directly  promoted  by  the  greasy  condi- 
tkn  of  the  ship.  If  the  ship  had  been  clean,  the  injury  would  have  been  dif- 
ferent in  its  character,  and  as  we  may  fairly  infer  from  the  evidence,  less  in  its 
pecuniary  amount.  We  are  forbidden,  therefore,  to  attribute  the  whole  dam- 
age to  perils  of  the  sea;  on  the  contrary,  we  must  set  a  portion  of  it  down  to 
the  defective  condition  of  the  vessel,  and  the  vessel  roust  answer  for  such  dam- 
age as  was  occasioned  by  that  defect. 

Let  us  uke  a  parallel  case  by  way  of  illustration.  The  vessel  is  undoubtedly 
answerable  ibr  the  damage  attributable  to  bad  stowage.  Suppose  a  vessel  so' 
stowed  that  the  goods  would  be  safe  in  ordinary  weather,  but  tor  want  of  proper 
donoage,  would  suffer  in  a  gale  of  wind.  A  gale  occurs,  causing  the  vessel, 
wiikh  before  was  tight  and  strong,  to  spring  a  leak,  and  the  goods  are  injured 
by  contact  with  salt  water.  But  in  addition  thereto,  they  get  knocked  about  in 
the  vessel's  hold  and  broken,  and  this  damage,  under  the  evidence,  is  clearly 
attributable  to  bad  stowage,  and  would  not  have  occurred  if  the  stowage  had 
been  good.  The  ship  would  not  be  liable  for  the  damage  by  salt  water ;  but  it 
would  be  clearly  unjust  to  exempt  her  from  the  damage  arising  from  bad  stow- 

We  consider  an  allowance  of  two  dollars  per  cask  as  sufficient  to  cover  the 
proportion  of  damage  occasioned  by  grease,  which  deducted  from  the  freight, 
win  leave  a  balance  of  twenty-two  doUars  and  seven  cents  in  favor  of  the  ship. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  said  Horatio  Eagles,  William  N»  Hazard  Siud  Albert  Cook,  receive 
from  the  defendants,  /.  and  /.  Tardos^  the  sum  of  twenty -two  dollars  and  seven 
cents,  the  plaintiffs  to  pay  the  costs  of  the  appeal ;  the  costs  of  the  proceedings 
in  the  court  below,  hitherto  incurred,  to  be  borne  equally  by  the  parties,  and  the 
I  of  executing  this  decree  to  be  paid  by  the  defendants. 


Kellar  v.  Merchants'  Insurance  Company. 

A  mortgmgte  bu  anqaeitionably  an  insarable  intereit  in  the  property  mortgaged. 

Where  a  mortgagee  upon  a  home  and  lot  iosarea  the  bailding  against  fire,  in  caae  of  the 

destraction  of  the  bailding,  quere,  lit    Whether  the  Inanrance   Company  have  not  the 

ri^fat  to  injzat  open  the  lot  oontribnting  to  the  aatisfaction  of  the  mortgagee's  debt  ?     8d. 

Whether  the  Insurance  Company  upon  paying  the  amount  of  the  insurance,  have  not 

the  right  to  insist  upon  a  snbrogation  to  the  mortgagee's  rights  7 

APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  Strawhridge,  J. 
Hoffman  and  Ogden^  for  plaintiff.   Levi  Pierce,  for  defendants.  The  judg- 
ment of  the  court  (Preston^  J.,  absent,)  was  pronounced  by 
SuDEu^  J.    Tlu0  is  an  action  upon  a  policy  of  insurance,  by  which  the 
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Kkllar  defendant  did  **  insure  John  KeUar  against  loss  or  damage  by  fire,  to  the  amount 
MaacHxHTs'  of  fifteen  hundred  dollars,  on  a  two  stoiy  frame  house,  situate  on  lot  Ko.  138» 
iNflURAKcs  Co.  fronting  on  Pensacola  landing,  New  Basin,  amount  of  nine  hundred  dollars — 
on  a  two  story  old  house  in  the  rear  thereof,  and  on  a  stable  and  shed  on  loti 
Nos.  137  and  138,  amount  of  six  hundred  dollars  ;'*  and  the  company  did  thereby 
**  promise  and  agree  to  make  good  unto  the  said  insured,  his  executors* 
administrators  and  assigns,  all  such  loss  or  damage  not  exceeding  in  amount  the 
sums  hereby  insured  as  shall  happen  by  fire  to  the  property  as  above  specified* 
during  six  months,  to  wit,  from  the  15th  November,  1849,  at  12  o'clock  at  noon, 
unto  the  15th  May,  1850,  at  12  o'clock  at  noon,  the  said  loss  or  damage  to  be 
estimated  according  to  the  true  and^  actual  value  of  the  said  property  at  the  time 
the  same  shall  happen,"  &c.  The  buildings  were  destroyed  by  fire  within  the 
time  covered  by  the  renewal  of  the  policy. 

It  appears  from  the  evidence,  that  the  plaintiff  was  not  the  owner  of  the  pro- 
perty. His  interest,  if  any,  was  that  of  a  mortgagee,  by  virtue  of  a  conventional 
■mortgage,  and  a  judicial  mortgage  which  he  alleges  he  held  upon  the  property- 
assured.  That  a  mortgagee  of  a  house  has  an  insurable  interest  in  the  proper^ 
mortgaged,  is  unquestionable.  Whether  such  interest  is  covered  by  the  naked 
terms  of  the  policy  in  question,  is  a  question  not  raised  in  argument  here,  and 
as  it  seems  to  be  waived  by  the  defendants,  we  express  no  opinion  upon  it.  We 
shall  confine  our  inquiries  to  the  points  presented  by  the  counsel  for  the  defen- 
dants. 

The  district  judge  gave  the  plaintiff  judgment  for  a  total  sum  of  $1400,  based 
upon  two  items,  to  wit :  one-half  of  a  judicial  mortgage  claimed  in  favor  of 
the  succession  of  Sarak  Baum  v.  Martin,  the  owner  of  the  property  insured* 
which  claim  was  afterwards  secured  by  a  conventional  mortgage— $493  65 ;  one- 
half  of  a  judicial  mortgage  claim  in  favor  of  the  succession  of  Mann  v.  MaT- 
tin,  $903  50 — $1407  15.  He  considered  the  value  of  the  buildings  insured* 
as  proved,  to  be  $1400. 

The  defendants  do  not  contest  here  the  right  of  the  plaintiff  to  recover  under 
the  policy,  so  far  as  the  one-half  of  the  Baum*s  judgment  is  concerned.  But  they 
oppose  the  allowance  of  the  second  item  as  unsupported  by  sufficient  evidence. 
This  item  rests  principally  upon  the  testimony  of  a  witness  whose  credibility  is 
disputed.  The  district  judge  beUeved  him,  anil  there  is  no  evidence  before  na 
which  would  authorize  us  to  say  that  the  witness  was  unworthy  of  belief.  We 
are  not  able  to  say  upon  the  evidence,  that  the  interest  acquired  by  Kellar  in  the 
Mann  judgment,  was  even  so  divested  as  to  affect  his  insurable  interest.  The 
last  point  made  by  the  defendant's  counsel  is  thus  presented  in  the  written  argu- 
ment :  ''  But  supposing  he  has  legal  mortgages  on  the  two  lots  and  the  buildings 
to  the  amount  of  $1400,  shall  he  be  allowed  the  whole  $1400  because  the  build- 
ings are  destroyed,  and  shaU  the  two  lots  be  freed  ftom  contribution  and  the 
mortgages  on  them  be  raised,  or  should  there  not  be  a  fair  division,  or,  at  least  a 
transfer  of  Kellar' s  interest  in  these  two  mortgages  be  required  to  be  made  to 
the  company,  before  they  are  compelled  to  pay  anything  at  all.** 
if  this  point  had  been  properly  presented  in  the  court  below,  and  it  had  appeared 
by  evidence  that  Kellar  had  collected  anything  from  the  debtor  who  owed  the 
mortgage  debt,  or  frnm  the  ground  mortgaged,  or  if  the  company  had  tendered 
payment  of  the  $1400  and  demanded  a  transfer  or  subrogation  pro  tanto^  it 
would  have  been  proper  for  the  court  below  to  consider  the  question  now  raised 
here.  But  as  the  case  stands,  we  do  not  think  the  question  should  be  raised 
here  for  the  purpose  of  a  reversal  or  amendment  of  the  judgment. 
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ir  there  is,  in  a  case  of  this  sort,  a  right  of  subrogation,  or,  if  not  a  right  of      Kkilir 
nfarofstioa  technically  epeaking,  an  equitable  right  to  have  Kellar^t  interest  in    MBRCHAinrs* 
the  claiiiis  enforced  against  the  debtor  and  agoinst  the  land  mortgaged  for  the  I^scRamci  Co. 
bsDefit   of  the  Insurance  Company,  that  right  is  not  impaired  by  the  present 
decree.  Take  the  case  of  an  underwriter  on  a  missing  ship,  who  is  sued  for  a 
local  kMB  and  has  judgment  against  him  accordingly,  en  pays.    If  the  ship  reap- 
pein,   he  gets  the  benefit  of  it,  although  the  decree  gave  no  express  subroga- 
tioo  to  die  rights  of  the  assured. 

Whether  there  is  any  such  subrogation  or  equity  as  is  claimed  in  this  case, 
we  do  not  consider  ourselves  now  called  upon  to  decide.  But  it  is  not  improper 
to  remark,  that  the  pretensions  of  the  defendants  are  by  no  means  unworthy  of 
consideration.  We  have  not  met  with  any  decided  case  expressly  in  point,  but 
there  are  decisions  which,  by  analogy,  give  countenance  to  those  pretensions.  See 
Randal  v.  Cwhratij  1  Vesey,  98,  cited.  Park,  190.  Babes  v.  White,  4  Bing- 
ham, N-  C.  272.  Goodsal  v.  Batdero,  9  East,  71. 
Judgment  affirmed,  with  costs. 


Samuel  Packwood  v.  J.  L.  White  et  al. 

Wliere  the  parties  had  agreed  apon  a  compromiBe,  a  atiptilatioo  of  which  was,  that  the 
defendant  sboTild  pay  the  plaintiff  ten  thoosand  dollars  in  cash,  and  the  defendant  having 
caanplied  with  the  other  stipnlations,  expreiied  his  inability  to  pay  that  sum  in  cash,  but 
offered  five  thoosand  doUars  in  lieu  thereof,  which  amonnt  was  placed  in  the  handa  of  an 
9ttorwey  to  be  paid  if  the  offer  was  accepted,  the  plaintiff  having  taken  the  aame  under 
the  drcamstances  without  any  objection,  will  be  considered  as  having  accepted  the  offer. 

Parties  are  at  liberty  to  admit  parol  evidence  of  a  contract  for  land,  and  if  they  do  so,  the 
eonit  will  give  effect  to  the  same. 

When,  as  a  part  of  a  compromise^  a  judgment  is  confessed,  the  conditions  of  the  compro- 
niae  may  be  shown  by  any  legal  evidence ;  and  such  evidence  will  not  be  considered  as 
coBftroliliDg  or  timiting  the  effect  of  the  judgment. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue^  J.    A. 
Hennen^  for  plaintiff.     L.  Janin,  for  defendants.     The  judgment  of  the 
court,  (Prestoiu  Jm  absent,)  was  pronounced  by 

SLosT,  J.  On  the  23d  of  December,  1850,  the  defendants  confessed  judg- 
ment in  favor  of  the  plaintiff,  for  fifty-one  thousand  eight  hundred  and  four 
doQiiB  and  ten  cents,  besides  interest,  on  certain  promissory  notes  given  for  the 
first  instaflments  of  the  price  of  the  Myrtle  Grove  Plantation,  which  they  had 
purchased  from  him.  On  the  same  day  a  writ  of  jfl.  fa.  issued,  under  which 
the  crop  of  sugar  was  seized,  day  by  day,  as  it  was  gathered,  and  shipped  by 
the  sheriff,  for  sale,  to  Messrs.  W.  and  J.  Montgomery^  the  firm  agreed  upon  for 
tiiat  porpoee,  between  the  plaintiff  and  defendants.  This  writ  was  returned 
after  the  crop  had  been  secured,  and  on  the  11th  of  February  following,  an  alias 
Ji.  fa,  iasaed,  on  which  the  plantation  and  slaves  were  seized. 

To  arrest  the  sale  under  this  writ,  the  plaintiff  being  a  non-resident  of  the 
State,  the  defendants  filed  a  bill  in  chancery  in  the  Circuit  Court  of  the  United 
States,  afleging  an  agreement  of  tlie  plaintiff  to  give  them  three  years  time  to 
pay  the  debt,  on  certain  conditions,  with  which  they  have  strictly  complied;  and 
litrther,  that  the  judgment  confessed  by  them,  was  confessed  for  the  only  pur- 
pose of  securing  the  execution  of  this  agreement,  by  preventing  the  seizure  of 
dw  crops  under  execntion»  at  the  suit  of  other  judgment  creditors. 
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Packwood        The  plaintiff  then  applied  to  the  State  court  from  which  the  writ  had  issued. 

White.       ^  arrest  the  proceedings  in  chancery,  and  alter  much  litigation,  the  partiefl 

entered  into  an  agreement,  under  which  the  bill  in  chancery  was  dismissed,  and 

all  the  issues  made  in  the  Federal  Court  were  brought  before  the  State  court 

for  adjudication.     Those  issues  form  the  subject  of  the  present  controversy. 

The  district  judge  recognized  the  existence  of  the  agreement  set  up  by  the 
defendants,  and  after  crediting  the  execution  with  the  net  proceeds  of  the  last 
crop  shown  to  have  been  received  by  the  plaintiff,  he  enjoined  the  sale  of  the 
plantation  and  slaves.    The  case  is  before  us  on  the  appeal  of  the  plaintiff. 

It  is  clearly  proved,  that  the  plaintiff  originally  agreed  to  stay  proceedings  for 
three  years,  from  the  7th  of  March,  1850,  on  the  following  conditions:  lot. 
That  the  defendants  should  give  him  satisfactory  security  for  the  delivery  of  the 
crops  during  those  three  years.  2d.  That  said  crops  should  be  consigned  for 
sale  to  Messrs,  W.  and  /.  Montgomery,  or  such  other  factor  as  he  might  select, 
and  that  the  proceeds,  after  paying  expenses,  should  be  exclusively  applied  to 
the  payment  of  his  debt.  3d.  That  the  defendants  should  pay  him  the  sum  of 
ten  thousand  dollars. 

It  is  further  shown,  that  the  plaintiff  had  entire  confidence  in  the  management 
of  the  defendants,  and  that  as  long  as  he  received  the  crops,  he  preferred  to 
leave  the  plantation  under  their  control,  than  to  sell  it  for  the  payment  of  his 
claim. 

The  defendants  furnished  satis&ctory  security  for  the  forthcoming  of  the 
crops,  and  made  arrangements  with  Messrs,  IV.  and  /.  Montgomery^  who  agreed 
to  act  as  their  factors ;  but  they  were  unable  to  comply  with  their  promise  to 
pay  ten  thousand  dollars,  and  placed  five  thousand  dollars  in  the  hands  of  Mr, 
Benjamin^  the  common  friend  of  the  parties,  to  be  offered  to  Mr.  Packicoadj 
in  lieu  of  the  ten  thousand  dollars  promised  ;  this  being  the  largest  amount  they 
could  raise.  When  this  sum  was  offered  to  the  plaintiff,  he  first  objected  to  the 
change  in  the  terms ;  appeared  to  think  himself  unsafe  with  so  small  a  pay- 
ment ;  and  expressed  regret  at  having  subrogated  Mr,  Milbank,  a  creditor  of 
the  defendants,  to  a  part  of  the  vendor's  privilege  and  mortgage,  because  it 
exposed  him  to  have  the  plantation  seized  and  sold  during  his  absence  at  the 
north.  To  obviate  this  difficulty,  at  the  suggestion  of  Mr,  Benjamin,  an  agree- 
ment  was  procured  from  Mr,  Milhank,  by  which  he  bound  himself  not  to 
precede  on  his  mortgnge  for  one  year,  and  for  such  further  time  as  would  be 
necessary  to  give  the  plaintiff  reasonable  notice  that  he  meant  to  enforce  it. 
After  this  agreement  had  been  obtained  and  delivered  to  the  plaintiff,  he  and  the 
defendants  met  together  at  Mr,  Benjamin's  office,  and  Mr,  Benjamin  paid  over 
to  the  plaintiff  the  five  thousand  dollars  in  his  hands.  The  plaintiff  then  con- 
sidering the  arrangement  completed,  told  the  defendants,  "  we  must  settle  with 
Mr.  Benjamin  for  his  fee,  and  we  must  divide  it."  Mr,  Benjamin  declined 
receiving  any  fee.  Had  this  witness  not  declined  ^  testify,  so  far  as  he  bad 
been  consulted  as  counsel,  his  testimony  would  have  been  much  more  explicit; 
but  what  he  has  stated,  is  too  transparent  to  conceal  the  facts  which  he  was  in 
duty  bound  to  withhold. 

It  was  said  in  argument,  that  the  receipt  given  by  the  plaintiff  was  simply  on 
account  of  the  amount  due  him  for  the  price  of  the  plantation,  and  had  no  refer-   • 
ence  to  any  agreement.     Such  a  reference  was  unnecessary.     Mr,  Benjamin 
was  instructed  to  offer  the  five  thousand  dollars  to  him,  in  place  of  the  ten 
thousand  dollars  originally  promised,  and  as  he  received  it  without  any  reserva- 
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tioB,  after  obtainiog  a  stay  of  proceedings  from  Milbank,  he  must  be  held  to    Fackwood 
hare  ratified  the  change  id  the  original  agreement  proposed  by  the  defendants      Whitk 
throQgh  Mr,  Benjamin, 

.  The  testimony  of  Mr.  Milbank  is  conclnsive,  that  the  only  consideration 
moTiog  him  to  grant  a  stay  of  proceedings,  was  the  agreement  of  Mr.  Pack- 
wood  not  to  procede  under  his  mortgage  for  three  years,  and  it  is  clear  that  the 
pretensions  of  the  plaintiff,  if  sustained,  would  operate  a  surprise  and  perhaps 
a  seriotts  injury  to  him. 

It  is  ni^ed  by  the  plaintiff's  counsel,  that  the  agreement  relied  on,  should  be 
shown  by  at  least  one  witness  and  corroborating  circumstances.     We  think  it  is 
proved  by  the  concurrent  testimony  of  many  witnesses,  by  the  acts  and  decla- 
rations of  the  plaintiff  himself,  and  by  the  fact,  that  as  long  as  it  suited  him  to 
do  so,  he  availed  himself  to  the  utmost  of  every  stipulation  which  it  contained 
in  his  favor.    His  offer  to  divide  the  fee,  which  he  considered  due  to  Mr,  Ben- 
jamm,  for  having  completed  the  arrangement ;  his  statement  to  Mr.  Staunton, 
the  security  for  the  forthcoming  of  tho  crops,  that  he  was  satisfied  he  would 
DOW  get  them;  and  his  expressions  of  unmingied  satisfaction,  to  this  witness  and 
others,  for  the  amicable  an-angement  he  had  made  with  the  defendants,  can  leave 
DO  doubt  of  its  existence  in  unprejudiced  minds. 

It  is  equally  clear  from  the  evidence,  that  the  judgment  under  which  the 
pfantation  and  slaves  hare  been  seized,  was  confessed  by  the  defendants,  for  the 
sole  purpose  of  securing  the  execatiuu  of  this  agreement,  by  enabling  the 
plaintiff  to  keep  in  the  hands  of  the  sheriff,  an  execution  which  would  give  him 
a  privUege  upon  the  crop  as  it  was  gradually  separated  from  the  soil,  and  thus 
protect  him  from  seizure  by  other  judgment  creditors  of  the  defendants.  The 
impressions  of  Air.  Bradford  are  clear,  distinct  and  unequivocal,  that  this  was 
the  only  object  the  parties  had  in  view,  and  the  circumstance  that  he  consented 
to  act  as  the  legal  adviser  of  both  in  obtaining  the  judgment,  would  alone  satisfy 
us,  that  there  was  no  contest  between  them,  and  that  the  judgment  was  not 
intended  to  change  their  previous  position  towards  each  other. 

The  defendants  would  never  have  suffered  execution  to  issue,  as  it  did  on  the 
day  the  judgment  was  rendered,  if  the  object  of  it  had  been  to  enforce  the 
sale  of  the  plantation  and  slaves.  Nothing  of  the  kind  was  attempted.  The 
sheriff  seized  the  crop  under  it,  daily  as  it  was  made,  but  instead  of  selling  it,  he 
was  directed  by  the  plaintiff  to  send  it  to  Messrs.  W.  and  /.  Montgomery  for 
sale,  uQder  the  agreement,  and  it  was  so  sent  and  sold ;  nay,  the  plaintiff  exe« 
cnted  the  agreement  beyond  his  promise,  by  becoming  the  surety  of  the  defen- 
dants  for  die  reimbursement  of  the  advances  which  Messrs.  W.  and  J.  Mont-' 
gomery  agreed  to  make  to  them. 

The  plaintiff  having  had  the  full  benefit  of  the  agreement,  cannot  now  bo 
permitted  to  repudiate  it.  Whether  it  be  advantageous  to  the  defendants,  or 
the  reverse,  is  a  matter  for  their  consideration.  It  is  said  that  they  are  insolvent, 
and  that  the  agreement  is  no  longer  binding  on  that  ground.  But,  as  the  plain- 
tiff  told  one  of  the  witnesses  that  he  never  expected  they  would  be  able  to 
comply  with  their  contract,  it  was  the  purchase  of  the  plantation  which  made 
them  insolvent,  and  their  situation  at  the  time  the  agreement  was  entered  into, 
was  the  same  as  it  is  now. 

It  is  urged  in  the  supplemental  brief  of  the  plaintifTs  counsel,  that  the  agree- 
ment alleged  is  a  variation  of  the  original  contract  of  sale ;  that  it  should,  as  the 
sale  itseff,  be  in  writing,  and  that  no  parol  evidence  of  it  ought  to  be  received. 
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■  hecB  taSr  eonuderpd  in  liw  case  of  Lff^l-rr  r.  Jl^t.  T:hy» 
«■  Ibe  sppiicMiiiB  lor  a  re-fa«uizic.  and  afier  marcrf  aelhifncko.  ^re^ 
ledftatfeaeClM  janpradmcje  of  the  State  ttiat  dip  parDa  are  aft 
«f  acBalnciiarlBDd.aBd  :iai.  c  ibe-r  d&.ve  wilL 


We  lM«e  hecB  waiiid  «f  tbe  danger  of  angro;tiiiK  to  frivzcra!  «r  L::^  the 
t  af  a  jadgseat  bj  parol  evjdeoee ;  bat  tLk  if  nuirjztr  miire  ihix  a  jndg- 
tfeaMd,  fbrming  pot  of  a  campromise,  Ibe  CDodiiJonK  ef  viud:  a^Pbe' 
I  by  aaj  legd  cvideBue  to  which  the  psities  do  not  oiyftcL  r~R-i.ii  Bank 
r.  Jfarra.  3d  Ano.  34.  Dtlabi/^nrre  ▼.  JiunirijHi:?*}  yunt^  Ttk^  3d  Ann. 
237.    Weanaf  ofioioDthitdie  jadgmcsttoBAbealEnDed. 


Succession  of  Me5.  E.  H.  Dorset. 

r  paya  a  Jad^ae^  vtadi  has  beea  laadered  bodi  arsiBCl  baMeT  and 
Aedr»wef;heia«obrogatodbyl«wtothcri?ht»oftiie  jwigmeat  cre^     CCauST?. 

WWie  aa  fadaraci-  bM  been  legaJlj  sabtogMed.  by  psyaeai  of  a  jndciaeti  to  the  risfats  of 
tfceeradiaa-  a^auMt  tbe  dmrer,  tbe  note  u  merged  in  the  jodcmeot.  aad  is  aot  bnrod  by 
tfce  preKriptioa  appBcable  to  promiMory  sotem. 

Wbeia  tbe  eadoner  bo  been  nbrofated  to  tbe  ris^bta  ^  m  jadcment  ere^tcr.  asainst  a 
Miffiad  araana  who  was  Aa  drawer,  riie  wiD  not  be  pemcitted  to  aet  «p  tbe  defeaoa 
agaanrtteaadanMr,  that  the  Bate  was  gireo  for  tbe  bmefit  of  berbMbasd.  nudefeaoe 
Aoald  hara  beea  aiyed  aaaant  the  aoit  m  which  ja^A^mexit  mm  naA^j^  »^inmt  i»*^  if 
Ae  baa  a  good  defence  9^uogt  tbe  eodoner,  which  eoold  not  bare  been  ured  againat 
*e  bolder,  it  ia  ber  datj  to  aBe^e  and  eatabliah  that  defence  by  erideace. 

APPEAL  fiom  Am  Beeoad  DHbict  Coon  of  l^ew  Orieans,  Lea,  J.  The 
jvdgneM  of  the  diiCriet  court  waa  aa  foUowa : 

**Thia  case  eraiea  vp  od  the  oppoaitaons  made  to  the  acconot  filed  by  theexe^ 
ffrtor,  by  H.  LeektU  awl  /.  L.  GaUnme.  The  claim  of  IT.  LocJLeU,  for  one 
hmdrad  doUan,  k  wmained  by  the  endeoce.  The  only  qneatkHi  to  be  deter- 
wied,  m  wbetfaer  L.  JL  OmetmU  ia  tobrogatad  to  the  rights  of  J.  i.  Floranee^ 
m  A  jadgmeot  creditor  of  the  deceased,  b  af^ieara,  from  the  e^ideDce,  that 
X«  R.  (^A^mtt^waaeodoflaervpona  notedrBwn  by  the  deceased,  dnly  aotbo^ 
OMd.  On  dus  note  jadgment  waa  obtained  by  J.  JL.  Floranct,  the  holderr 
agUDrt  the  deceased,  JIf  r* .  Darsey,  aad  i.  JJ.  6ai«ain^.  ExecaUon  was  issued 
i^fpuaiC  Xr.  JL  GoieiMie,  who  paid  the  jadgment. 

••I  shall  not  consider  the  question  of  conTontioDal  sabrogation,  as  this  ground 
has  bean  abandoned  in  the  aigoment,  bat  shall  confine  my  opinion  to  that  of  legal 
•nbrogstion. 

••  Qaiennu,  the  endorser,  paid  the  debt  for  which  he  was  bound  with  Mrs. 
Jhrsey.  and,  so  ftr  as  the  efidence  shews,,  lor  Mrs.  Dorsey,  and  which  he  not 
•nljr  had  an  interest  m  discharging,  bnt  which  he  was  compeHed  to  discharge 
vnder  process  of  execution.  See  CiyU  Code.  2157,  sec.  3.  It  is  ui^ed  in 
aignment  that  this  payment  does  not,  under  tfie  cirenmstances,  constitute  a 
•obrogstion.  Fffst.  because  the  maker  might  have  a  defence  against  the 
M4oner  wUeh  could  net  be  set  np  against  the  holder,  such  as  that  the  note  wb» 
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BMde  for  the  payee's  accommodation,  as  is  frequently  the  case.    This  undoubt-  Buccjuuoa  or 

cdly  might  be  the  caae,  but  it  is  neither  alleged  nor  proved  in  the  present  case ; 

it  IB  merely  suggested  aa  possible,  but  this  is  not  sufficient ;  such  a  defence  may 

possibly  exist  against  any  payee  or  endorser  of  a  note  who  has  been  compelled  to 

take  it  up,  but,  to  be  available,  it  should  be  alleged  as  matter  of  defence,  or,  at 

least,  it  should  be  disclosed  by  the  evidence.    An  endorser  who  pays  a  note,  is 

prima  facie  subrogated  to  all  the  rights  of  the  holder. ' 

"  The  second  point  urged,  is  that  the  opponent^'s  right  is  an  action  on  the  note 
which  he  has  paid ;  that  he  is  not  subrogated  to  judgment;  that,  as  holder  of  the 
note,  the  right  of  action  is  barred  by  the  prescription  of  &ve  years,  which  is 
specially  pleaded.  If  the  subrogation  was  complete,  the  endorser  had  a  right  to 
stand  in  the  shoes  of  the  holder  to  whom  he  paid,  without  prejudice,  however, 
to  the  defendant's  right  to  urge  matter  of  defence,  strictly  personal  as  against  the 
endorser,  which  has  not  been  done« 

*»  Lastly,  it  is  urged  that  it  should  appear  affirmatively  that  the  consideratba 
of  the  note  inured  to  Mrs,  Dorsey^s  benef  t.  This  should  have  been  urged  on 
the  trial  of  the  case,  before  judgment  rendered,  or  after  judgment,  upon 
appeaL  It  is  not  competent  for  this  court  to  inquire  into  the  validity  of  a  jadg- 
meot  rendered  neariy  ten  years  ago  by  the  city  court. 

**h  is  ordered,  adjudged  and  decreed,  that  the  tableau  filed  herein  be  so 
amended  aa  to  place  the  name  of  Henry  Locketi  thereon,  as  a  creditor  in  the 
anm  of  one  hundred  dollars,  and  that  of  L.  R.  Gaienniit  in  the  sum  of  eight  hun- 
dred and  ifty-three  dollars  and  fifty  cents,  with  interest  thereon  at  the  rate  of  ten 
percent  per  annum,  from  the  4th  November,  1841,  till  paid,  with  &7b  dollara 
cost  of  protest,  and  forty  dollars  and  thirty -seven  and  a  half  cents  costs  of  suit.'* 

The  fbUowing  statement  of  facts  was  agreed  upon  by  the  parties : 

/.  L,  Flcrance  instituted  suit  against  Mrs,  Dorsey  and  L,  R.  OaiennU^  in  the 
Oty  Court  of  New  Orleans,  on  the  12th  November,  1841,  on  a  promissory  note 
inr  $853  50,  bearing  ten  per  cent  per  annum  interest  from  maturity  tSl  paid. 
The  note  was  made  by  Mrs.  Dorsey^  with  the  consent  of  her  husband,  to  the 
order  of,  and  endorsed  by  Z.  R*  Gaiennie,  in  blank.  The  note  matured  on  the 
Gnt  November,  1841.  Mrs.  Dorsey  filed  her  answer  on  the  26th  November^ 
2841.  There  is  nothing  in  the  record  to  show  that  this  answer  was  filed  widi 
the  consent  of  her  husband,  or  that  he  authorized  her  to  appear  and  defend  the 
suit 

Judgment  by  default  was  taken  against  Oaiennii,  and  confirmed  on  the  3d 
December,  1841. 

On  the  8th  December,  1841,  judgment  was  rendered  against  Mrs.  Ihmey 
for  the  amount  of  the  note. 

Separate  judgments  were  given  against  Mrs,  Doney  and  Gaienmif  and  sepa- 
rate fi.  fas.  iasued  against  them. 

On  the  2Sth  April,  1842,  a  fi.  fa.  issued  against  Gaiennil,  and  was  returned 
on  the  24th  May,  1842,  *' satisfied." 

X.  R.  Gaunnde  assigned  all  his  rights  in  Ihe  judgment  to  O^  Grady ^  subroga- 
tmg  him  thereto,  and  O' Grady  made  a  similai'  assignment  to  Mrs.  GaienniS. 

The  answer  filed  by  Mrs.  Dorsey  is  in  the  following  words :  **  that  said  note 
was  given  fay  her  without  consideration."  She  received,  but  for  the  benefit  of 
her  husband,  which  was  the  amount  of  a  judgment  obtained  by  said  Florance 
against  her  husband,  and  prays  to  be  dismissed. 

The  case   was  regulariy  set  for  trial.    On  the  trial,  Mrs.  Dorsey  did  not 
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BacGuaow  or  appear,  either  in  penon  or  by  connsel.    Her  answer  was  filed  by  an  attorney 
at  law. 

H.  Loclcttt^  for  the  opposition,  contended  as  follows  :  The  counsel  have  agreed 
on  a  statement  of  facts,  filed  in  the  record  of  the  case,  and  is  printed  by  the 
appellee  in  this  his  brief. 

In  Noverober,  J  841,  J.  L.  Florance  instituted  suit  against  Mrs,  E.  J/"- 
Dorsey^  upon  a  promissory  note  Binned  by  her,  with  the  consent  of  her  hus* 
band,  payable  to  L.  R.  Gaiennif^  who  endorsed  it  to  Florance,  Judgment  was 
obtained  against  Gaiennit,  and  Mrs,  Dorscy,  Separate  judgments.  In  April, 
1842,  a  fi'fH'  was  issued,  separately,  against  Gaiennii^  and  was  returned 
satisfied.  The  record  of  the  suit  agninst  Gaiennit  and  Mrs.  Dorscy^  in  the  late 
city  coort,  wns  introduced,  without  objection,  to  show  the  quality  in  which 
OaienniS  paid  the  money,  now  in  controversy,  to  wit,  as  endoi*ser.  The  pay- 
ment of  Gaiennit  of  the  Ji,  fa.  under  the  judgment,  was  a  payment  of  the 
judgment,  and  by  that  payment  he  became,  at  the  date  of  the  payment,  subro- 
gated to  Floranre  in  all  his  Icgiil  rights  as  a  judgment  creditor  against  Afrs. 
DoTsty,     Civil  Code,  art.  2157. 

In  the  statement  of  facts,  the  court  will  find  the  answer  of  Mrs.  Dorsey  to  the 
suit  brought  by  Florance  against  her,  in  which  she  pleaded  that  the  debt  was 
contracted  for  the  benefit  of  her  husband,  and  not  for  her  own,  and  it  did  not 
inure  to  her  benefit.  The  suit  was  tried,  and  a  judgment  was  rendered 
against  Mrs.  Dorsey  under  this  issue  ;  a  separate  judgment. 

Mrs.  Dorsey  died  in  1846,  and  left  G.  Dorsey^  her  husband,  executor.  He, 
in  his  capacity  as  executor,  filed  an  account  of  his  administration,  which  is  in  the 
record,  and  omitted  to  place  Gaiennit,  on  the  account,  as  a  creditor.  Gaiennie 
filed  an  opposition,  and  prayed  to  be  placed  on  the  account,  as  a  creditor,  on  the 
ground  that  he,  as  endorser,  had  paid  the  judgment,  and  was  thereby  subrogated 
to  all  the  rights,  &c.  of  Florance.  At  the  trial  of  opposition,  the  judge  below 
decided,  that  Gaiennit  was,  by  the  fact  of  this  payment,  subrogated  to  the  rights 
tif  Florance,  and  decreed  that  he  should  be  placed  on  the  account  as  a  creditor  of 
the  estate,  for  the  amount  of  the  judgment,  to  wit,  ei^ht  hundred  and  fifty-three 
dollars  and  fifty  cents,  with  ten  per  cent  per  annum  from  the  4th  November, 
1841,  the  date  the  note  fell  due,  till  paid.  From  this  decision  the  executor  has 
taken  this  appeal. 

The  Civil  Code,  art.  2157,  is  clear  in  favor  of  the  opponent.  The  decisions  of 
this  court,  on  the  point  of  subrogation,  are  equally  clear,  and  are  so  numerous  as 
to  dispense  me  with  referring  to  more  than  one  or  two  of  them.  Hotce  v. 
Fraser,  2  R.  R.  424. 

The  appellant  filed  no  answer  to  the  opposition;  perhaps  he  was  not  bound  so 
to  do.  But  in  his  argument  below,  and  in  his  brief,  printed  and  filed  in  this  case, 
he  says  that  if  Gaiennit  was  subrogated,  he  was  subrogated  to  this  note,  which 
is  barred  by  prescription.  This  is  hardly  worth  noticing.  If  there  be  a  subro- 
gation, it  is  to  the  judgment,  or  notliing.  The  note  was  merged  in  the  judg- 
ment.    I  do  not  suppose  that  there  is  any  prescription  against  the  judgment. 

The  appellant  next  says,  that  it  does  not  appear  from  the  record,  that  Mrs. 
Dorsey  was  authorized  by  her  husband  to  file  the  answer  she  made  to  the  suit  of 
Florance  ;  that  she  did  not  appear  personally,  or  by  counsel,  at  the  trial  of  the 
case,  although  her  answer  was  filed  by  an  attorney  at  law,  and  therefore  she  is 
not  bound  to  pay  Gaiennit ;  and  pretends  to  set  up  the  same  plea  she  did  agaiust 
Fhrance. 

Now  the  appellee  contends,  that  if  he  be  subrogated,  he  stands  in  the  shoes 
of  Florance,  In  one  word,  he  is,  in  law,  Florance.  That  if  Florance  had  filed 
this  opposition,  Mrs,  Dorsey  could  not  again  set  up  the  plea  she  made  in  the 
suit  o^ Florance  against  herself  in  the  late  city  court.  It  is  res  judicata.  The  pre- 
sumption is,  that  all  the  proceedipgs  were  legally  conducted,  and  that  tlie  judg- 
ment was  properly  rendered,  and  she  is  now  debarred  from  again  contesting  the 
validity  of  that  judgment.  She  should  have  instituted  her  action  of  nullity, 
within  the  time  allowed  by  law,  which  is  now  long  past.  If  this  plea  could  not 
be  set  up  against  Florance,  it  cannot  be  against  Gaiennie, 

This  is  the  view  taken  by  the  judge  below,  and  on  that  ground  he  decided 
against  the  executor.  I  refer  the  court  to  his  opinion,  which  is  quite  minute  and 
in  detail.     The  record  is  a  very  short  one. 

In  the  statement  of  facts,  the  court  will  find  an  admission,  that  Mrs,  Gaiennie 
Is  subrogated  to  all  the  rights  which  Florance  had  against  Mrs.  Dorsey,  and 
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G,  R,  Gaiennie  in  prosecuting  this  claim,  as  tutor  to  his  minor  children,  and  as  Succimioh  or 
admtnistnitor  to  his  wife's  estate.  Dorskt. 

The  executor  makes  a  strange  ar^ment :  He  contends  that  GaienniPs  claim  is 
upon  the  note,  and  not  on  the  judgment.  It  has  always  been  supposed  that  a 
judgment  rendered  on  a  claim,  merges  the  claim,  and  extinguishes  it  at  once. 
There  u  but  little  probability  that  your  honors  will  change  the  rule  on  that  sub- 
ject, for  the  benefit  of  the  executor,  in  this  cnse. 

Bur,  says  he,  J.  L.  Fiorance  was  a  hond  fide  holder  foi»  a  valuable  considera- 
tion, snd  no  defence  could  be  set  up  by  Mrs-  Dorsey  against  him.  A  defence 
could  be  set  up  though,  he  says,  against  Gaiennie. 

Both  these  propositions  are  erroneous.  If  Mrs.  Dorsey  had  a  defence  based 
upon  the  fact,  that  the  consideration  did  not  inure  to  her  separate  advantage,  she 
could  have  ur^ed  it  against  all  the  world.  The  note,  under  these  circumstances, 
being  originally  void,  no  number  of  transfers  could  give  it  validity.  Again, 
Gaiennit  being  endorser,  in  which  capacity  he  paid  the  judgment  rendered 
a^qiust  him  on  her  note,  became,  prima  facie,  her  creditor.  If  she  had  any 
defence  against  Gaiennie,  it  should  have  been  established,  when  the  opposition 
was  tried.  The  question  as  to  whose  benefit  the  note  was  given,  was  closed  by  , 
the  judgment  for  ever. 

P.  E.  Banford,  in  behalf  of  the  executor,  contended  :  The  executor's  account 
in  this  case,  is  opposed  by  L.  R,  Gaiennie,  as  administrator  of  his  wife's  succes- 
e:on,  on  the  ground  that  he  is,  in  that  character,  a  creditor  of  the  succession  of 
Mrs.  Dorsey,  and  should  have  been  placed  as  such  upon  the  tableau  of  distri- 
bution. 

The  circumstances  upon  which  this  claim  is  founded  are  these  :  The  dece- 
dent, with  the  consent  of  her  husband,  made  a  promissory  note  to  the  order  of 
tfae  opponent  for  the  sum  of  $853  50,  with  interest  at  the  rate  often  per  cent 
per  annum,  from  maturity  until  payment.  The  note  matured  on  the  4th  of 
November,  1841,  and  was  not  paid. 

Fiorance,  the  holder,  sued  the  decedent  and  L,  R.  Gaiennie  in  the  City 
Court  of  New  Orleans.  The  defendants  severed  in  their  answers.  Judgment 
was  rendered  a^iainst  Gaiennie  on  the  30th  ^^ovember,  1841,  and  against  Mrs, 
Dorsey  on  the  8th  of  December  following. 

An  execution  was  issued  against  Gaiennie,  which  was  returned  by  the  sheriff 
on  the  25th  of  April,  1842,  satisfied,  the  amount  thereof  having  been  paid  by 
Gaiennie.  On  the  19th  of  December,  1842,  Fiorance  made  a  conventional 
transfer  of  all  his  rights  against  Airs.  Dorsey  to  L.  R.  Gaiennie,  who  subse- 
qaently  conveyed  the  same  interest  to  John  C  O' Grady.  O^  Grady  sold  the 
claim  thus  acquired  to  Mrs.  L.  R.  Gaiennie. 

Upon  these  facts,  it  is  insisted  by  Gaiennie  that  he  was  both  legally  and  con- 
ventionally 6ubix>gated  to  the  judgment  of  Fiorance  against  the  decedent ;  con- 
ventionally, by  the  contract  of  the  19th  of  December,  1842;  legally,  because 
he  was  endorser  on  the  note,  of  which  Mr.  Dorsey  was  the  maker,  having  as 
endorser  taken  the  note  up,  he  thereby  became  entitled  in  law,  and  was  invested 
with  all  the  rights,  actions  and  securities  which  the  holder  possessed  at  the  time 
of  the  pnjTnent- 

So  (ar  as  the  claim  is  based  upon  the  conventional  subrogation,  it  is  very  easily 
disposed  of.  Fiorance  had  been  paid  in  April,  1842.  From  the  day  the  pay- 
ment was  made,  he  ceased  to  have  any  rights  upon  the  note,  or  upon  the  judg- 
ment he  had  obtained  against  the  several  parties  to  it.  For  though  a  party  may 
have  two  ^more  judgments  against  different  persons  on  the  same  obligation, 
he  can  havWiut  one  satisfaction. 

Od  the  19th  of  December,  1842,  therefore,  he  attempted  to  convey  what  he 
did  not  own.  He  had  not  then  any  claim  against  Mrs.  Dorsey.  He  could  not 
have  issued  execution  against  her  upon  his  judgment,  because  his  rights  as  holder, 
had  been  extinguished  in  the  April  preceding  by  the  payment  made  by  Gaiennie, 
the  endorser.  Consequently,  it  is  evident,  as  there  was  no  subrogation  at  the 
time  of  the  payment,  there  could  have  been  none  afterward.  See  Civil  Code, 
art.  2156, 

Was  Gaiennii  legally  subrogated  in  April,  1842,  to  FloranceU  judgment 
against  Mrs.  Dorsey,  by  satisfying  the  judgment  which  Fiorance  had  obtained 
against  him  ?  It  is  said  he  was,  and  his  case  is  alleged  to  be  embraced  in  the 
third  paragraph  of  article  2157  of  the  Civil  Code,  and  that  being  bound  jointly 
with  Mrs,  Dorsey,  and  for  her,  and  having  an  interest  in  discharging  the  debt, 
he  became  subrogated  of  right  to  the  creditor's  rights,  actions,  privileges  and 
moTtg^es.    See  article  2157. 
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Bvccr^sjon  of      To  Bustain  this  position,  Gaiennit  must  prove  the  debt   he  paid  wau  a  debt 
I>oKSKr.       which  he  hud  incurred  lor,  oroo   which  he  wan  bouud  jointly  with  Mrs,  Dor* 
sey. 

How  has  he  undertaken  to  prove  this  ?  By  the  production  of  the  note  itself,  which 
shows  on  its  face  it  was  mHde  by  Mrs.  Dorstij^  payable  to  GaitnniCs  order. 
Ji  Mrs.  Dorseif  had  not  been  a  married  woman  at  the  time  this  note  was 
made,  we  freely  admit  a  presumption  would  arise  on  the  note  itself,  that  she 
was  ultimately  bound  for  its  pa}  ment.  But  what  we  insist  upon  is,  that  in  the 
case  of  a  note  made  by  a  married  woman,  not  only  is  there  no  such  presumption 
that  she  is  bound  to  the  payee,  but  in  fuct  the  presumption  is  the  other  way, 
that  is,  that  she  is  not  so  bound.  For  the  signature  of  the  wife  to  an  obligation 
is  an  evidence  of  indebtedness,  not  by  her,  but  by  the  community,  as  all  acqui- 
sitions which  are  made  by  her,  or  in  her  name,  during  the  marriage,  are  consid- 
ered not  to  inure  to  her  benefit,  but  are  held  to  belong  to  the  community ;  so 
all  obligations  which  are  entered  into  by  her,  are  held  to  be  not  her  own  per- 
sonal obligations,  but  the  obligations  of  the  community. 

In  order  to  hold  her  separate  estate  liable,  the  creditor  must  prove,  affirma- 
tively, that  the  consideration  of  the  oblit'ation  inured  to  her  separate  advantage. 
The  presumption  on  the  face  of  the  obligation  itself  is,  that  it  did  not;  for  the 
presumption  is,  that  what  was  acquired  as  the  consideration  of  the  obligation 
belongs  not  to  her,  but  to  the  community. 

This   principle  has  been  recognized  by  repeated  decisions,    and   is  now   too 
firmly  fixed    in  the  jurisprudence  of  the  State  to  be  shaken.     See  the  following 
cases  :  Pascal  v.  SauvincU   Ist  Ann.  48.      Erwin  v.  McCalop-,  5th  Ann.  173. 
•  Exchange  Company  v.  Bcin^  12  R.  R.  579. 

The  endeavor  is  made  to  draw  a  distinction  between  the  present  case  and 
those  cited  in  this ;  that  in  those  cases,  it  is  affirmed  there  was  a  special  denial 
on  the  part  of  the  married  woman  of  her  indebtedness,  and  that  here,  there  is 
DO  such  special  denial. 

To  this  we  answer,  that  those  cases  do  not  go  upon  the  fact,  that  there  was  a 
special  defence.  If  an  attempt  were  to  be  made  to  confirm  a  judgment  by  default 
against  a  married  woman,  simply  upon  the  proof  of  her  signature  to  an  obliga- 
tion, we  hold  the  law  to  be,  that  such  proof  would  be  insuflicient,  as  clearly  as 
if  the  attempt  were  made  to  hold  an  endorser,  without  proof  of  demand,  or 
notice  of  non-payment.  It  is  a  constituent  part  of  the  plaintifTs  demand,  with- 
out which  his  proof  is  incomplete,  to  show  that  the  consideration  inured  to  the 
separate  advantage  of  the  wife.  When  he  has  proved  her  signature,  all  he  has 
proved  is  a  debt  of  the  community.  He  must  go  further  in  order  to  fix  her 
liability. 

But  a  little  attention  to  the  form  in  which  the  present  controversy  arises,  will 
show  that  the  objection,  even  if  well  founded,  does  not  apply  to  the  present 
case.  Here  the  executor  has  filed  his  account.  A  person  claiming  to  be  a  cred- 
itor opposes  it.  Now  the  settled  rule  of  practice  is,  that  the  executor  is  con- 
sidered as  the  plaintiff  in  the  issue.  He  is  not  required,  nor  is  it  the  practice 
for  him  to  file  an  answer  to  the  opposition :  so  that  this  case  is  wholly  unlike 
that  of  an  action  instituted  against  a  married  woman,  in  which  it  might  be 
necessary  for  her,  in  order  to  raise  her  defences,  to  plead  regularly  to  the 
petition. 

The  judge  of  the  court  below  decided  in  favor  of  the  opponent.  He  held, 
that  the  representative  of  Mrs,  Dorsey  was  precluded,  by  the  judgment  in  the 
suit  of  Fiorance  against  her,  from  denying  that  she  was  personally  bound  upon 
the  note,  or  that  its  consideration  inured  to  her  separate  benefit.    ^ 

It  is  submitted  that  this  view  of  the  effect  of  the  Fiorance  judgment  in  the 
issue  between  Gaiennic  and  Mrs.  Dorsey^s  succession,  assumes  the  very  point 
in  controversy  ;  for  it  must  first  be  determined  that  Gaiennit  is  subrogated  to 
Fiorance  on  that  judgment,  before  it  can  have  the  efifect  of  rcsjudicala%  in  any 
issue  between  him  and  the  decedent.  Otherwise,  a  cardinal  element  is  want- 
ing in  the  case  to  give  such  an  eflfect  to  the  judgment,  that  is,  an  identity  of  the 
parties  in  the  two  issues.  It  is  obvious  that,  as  between  herself  and  Fiorance^ 
Mrs,  Dorsey  may  have  had  no  defence  upon  the  note,  w^hile  she  might  have 
had  a  perfect  one  as  against  Gaiennic,  Suppose,  in  point  of  fact,  sho  had 
made  the  note  for  Gaiennit^ s  accommodation,  could  Gaiennic  have  maintained 
with  any  show  of  success,  that  on  the  payment  by  him  to  Fiorance,  ho  had 
become  subrogated  to  Fiorance' s  judgment  agninst  her?  And  yet,  such  soems 
the  necessary  consequence  of  the  views  expressed  by  the  judge  of  the  inferior 
court.     Mrs,  Dorsey  may  veiy  well  have  had  a  defence  to  Florance^s  srction, 
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wfaich,  88  ngninst  him,  he  may  not  have  thought  it  proper  to  raise.    He  was  an  SuccKSiion  or 

iDoocent  tliird  party,  a  bona  fide  holder  for  a  valuable  consideration ;  but  the       I>oa»E^- 

effect  of  a  failure  to  set  up  a  defence  to  Florance  could  not  go  beyond  that  suit 

or  conclude  her,  exc8pt  as  to  the  plaintiff  in  it.      As  to  all  other  parties,  and  in 

lU  other  issues,  the  question  would  always  be  an  open  one  ;  one  which  it  would 

be   perfectly  competent  for   her  to  niise,   notwithstanding  the  judgment ;    ae 

between  herself  and  Gaiennic,  the  latter,  before  he  can  claim  the  right  of  subro- 

gation,  must  first  establish  that  he  paid  the  debt  for  her.  This  is  matter  en  pais^ 

to  be  made  out  by  the  production  of  the  proper  proof.     The  judgment  against 

Mrs.  Dorsey  is  not  the  proper  evidence  of  it.  That  judgment,   in  so  far  as  this 

eootroversj   is    concemed,   is   res  inter  alios  acta.      Besides,    that  judgment 

decides  nothing,  as  between  Gaiennie  and  Mrs,  Dorsey  ;  it  leaves  their  rights 

and  relations  to  be  settled  in  a  future  controversy. 

The  true  position  in  which  we  conceive  Gaiennie  to  stand  in  this  matter,  ia 
this:  If  this  be,  as  ho  alleges,  a  case  in  which  the  decedent  was  bound  to  reim- 
burse him  on  his  payment  of  the  note,  h^  became  entitled,  by  such  payment, 
to  an  action  upon  the  note.  In  this  view,  we  insist  his  action  is  barred  by  the 
preBcription  of  five  years. 

We  have  conceded  thus  far,  that  if  the  opponent  were  actually  entitled  to  be 
subrogated  in  law  to  Florance' s  rights,  he  would  thereby  have  become  subro- 
gated to  the  judgment;  but  there  is  very  strong  reason  to  suppose  that  such  10 
not  the  oecessaiy  result  of  the  legal  subrogation.  Mr.  Burge  puts  a  case  iden- 
tical with  the  present,  in  which  such  a  pretension  was  raised  without  success. 
See  Barge  on  Suretyship,  353 ;  aiM  to  the  same  etlect  is  the  decision  of  this 
oonrt,  io  the  case  of  M'Kee  v.  Amonett,  6th  Ann,  209. 
The  jodgment  of  the  court  (SlidelU  J-t  absent,)  was  pronounced  by 
EcBTis,  C.  J.  For  the  reasons  assigned  .by  the  district  judge,  judgment 
afllnned,  with  costs. 


Collins  and  Bruff  v.  Hugh  Duffy. 

Aa  i.ttachmexit  createi  no  privilege  against  the  snccesaioQ,  where  the  debtor  sabseqaently 
&€■  in  this  State,  and  hia  estate  is  administered  open  here,  as  the  place  of  his  residence* 

APPEAL  Irom  the  District  Court  of  Lafourche,  Randall,  J.  /.  L.  Cole,  for 
plaintiffs.  «/.  C  and  A.  Beatty,  for  defendant.  The  judgment  of  the  court 
{Slidell,  J.,  absent,)  was  pronounced  by 

PsLESTOif,  J.  This  suit  is  commenced  by  attachment,  and  is  brought  on  a 
store  account  and  promissory  note.  A  motion  was  made  to  dissolve  the  attach- 
ment, but  did  not  prevail.  The  defendant  died  during  the  pendency  of  the  suitf 
and  an  administrator  was  appointed  to  his  succession.  He  answered  by  a  gen- 
eral denial  of  the  allegations  in  the  plaintiffs*  petition.  Judgment  was  rendered 
in  fiivoT  of  the  plaintiffs,  also  decreeing  to  them  a  privilege  upon  the  property 
attached,  and  ordering  it  to  be  sold  to  satisfy  their  judgment.  The  administra' 
tor  of  the  succession  has  appealed.  He  contends,  that  the  law  gives  the  plain- 
tiffs  no  privilege  by  virtue  of  theu:  attachment  alone,  and  that  the  property 
shooid  not  be  sold  exclusively  for  the  satisfaction  of  their  judgment. 

We  take  if  ibr  granted,  that  the  original  defendant  died  in  this  State,  and  that 
the  administrator  was  appointed  to  his  succession  by  our  courts,  because  that  is 
to  be  presumed  until  the  contrary  appears.  Now,  in  such  a  case,  our  codes 
direct  that  all  the  creditors  of  the  succession  shall  be  ascertained  (art.  1126) ; 
that  a  classification  of  their  claims  shall  be  made  by  the  court  after  public  notice, 
and  between  the  creditors  contradictorily  with  each  other  (arts  1167,  1168, 
1169 ;  Code  of  Practice,  arts.  988,  993) ;  until  which  time  no  payment  of  ordi- 
nary claims  shaD  be  made. 
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CoLLin  The  attachment  gives  no  privilege  upon  the  property  attached,  and  in  case  of 

BuFrr.  ^^®  death  of  the  debtor  and  the  appointment  of  an  administrator  in  this  StatCf 
the  law  directs  it  to  be  administered  as  we  have  stated,  ^e  do  not  deem  it 
necessary  to  decide  what  wouiJ  have  been  the  effect  of  the  attachment,  if  the 
defendant  had  actually  been  a  non-resident  and  had  died  out  of  the  State. 
It  has  indeed  been  often  held,  that  process  of  attachment  subjects  the  pro- 
perty attached  to  the  payment  of  the  attaching  creditor.  But  the  principle  sup- 
poses that  the  debtor  has  the  possession  of  his  other  property  for  his  other 
creditors.  If  he  has  made  a  cession  of  all  his  property  to  all  his  crediiors, 
it  has  been  always  held,  that  the  property  attached  follows  the  cession,  that  the 
attaching  creditor  has  no  preference,  but  the  syndic  must  distribute  its  proceeds 
equally  among  the  creditors,  if  there  be  no  lawful  cause  of  preference.  So,  ia 
the  case  of  the  death  of  the  debtor  and  the  appointment  of  an  administrator,  he  is 
entitled  to  the  possession  and  administration  of  all  the  property  of  the  deceased. 
He  sells  and  reduces  it  to  money.  If  there  is  enough  to  pay  all  the  creditors, 
no  contest  between  them  can  arise.  If  there  are  not  funds  sufficient  to  pay  all, 
the  estate  is  insolvent ;  the  attachment  gives  no  privilege.  The  codes  direct  the 
administrator  to  have  a  classification  of  the  debts  made  by  the  court«  and  judg- 
ment of  distribution  among  the  creditors  contradictorily  with  each  other.  Aod 
in  rendering  the  judgment,  the  law  does  not  allow  the  attaching  creditor  a  pre^ 
ference  merely  on  account  ,of  the  attachment,  but  directs  an  equal  distributioji 
among  all  the  creditors  who  have  no  preference  growing  out  of  the  nature  of 
their  debts. 

Judgment  should  have  been  rendered  for  the  amount  due  to  the  plaintiffs,  to 
be  paid  in  the  due  course  of  administration  of  the  estate  of  the  deceased,  but 
without  privilege,  as  none  grew  out  of  the  nature  of  the  debt,  or  was  conferred 
by  the  proceedings  in  the  case. 

The  judgment  of  the  district  court  is  reversed,  and  judgment  rendered  in 
favor  of  the  plaintiffs  against  EmeU  LeonvaU  administrator  of  Hugh  Duff'jfs 
estate,  for  the  sum  of  fifteen  hundred  and  fifty-two  dollars  forty-six  cents,  with 
five  per  cent  interest  from  the  17th  day  of  May,  1851,  and  costs  of  suit,  to  be 
paid  in  the  due  course  of  administration  of  the  estate.  The  appellees  to  pay 
the  costs  of  appeal. 


The  State  v.  Thomas  C.  Cheevers. 

A  person  cannot  be  twice  tried  for  the  same  acts ;  and  where  there  were  two  indictments 
against  a  prisoner  for  the  same  acts,  one  charging  him  with  having  committed  a  grievous 
assault,  and  the  other  for  patting  ont  an  eye  of  another  person,  a  trial  and  conviction  for 
the  first  offence  is  a  bar  to  a  trial  for  the  second. 

APPEAL  from  the  District  Court  of  Assumption,  Randall,  J.    G.  C  Raby, 
District  Attorney,  for  the  State.     The  judgment  of  the  court  (SlidelU  J'» 
absent,)  was  pronounced  by 

Pkebtow,  J.  On  the  18th  of  March,  1851,  the  grand  jury  of  the  Parish  of 
Assumption  found  two  bills  of  indictment  against  the  defendant,  one  for  striking, 
beating,  wounding  and  bruising  Jamc$  Dailey^  and  one  for  putting  out  the  eye 
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otDaiUtf,  Both  acts  were  cbarged  to  have  been  done  on  the  21  at  of  December,        Stats 
1850.  Chbbvkrs. 

The  accused  was  tried  and  found  guilty  of  the  assault  and  battery,  and,  in 
ftct,  the  court,  in  passing  sentence  upon  him,  gave  as  a  reason  for  inflicting  a 
seTeie  punishment,  tbat  the  evidence  showed  a  gi'ievous  injury  to  the  person  of 
Dailcy,  in  depriving  him  of  the  sight  of  his  rigbt  eye. 

Th^ district  attorney,  however,  between  the  conviction  and  sentence  for  the 
assault  and  battery,  caused  tbe  accused  to  be  arraigned  on  the  indictment  for 
putting  out  the  eye.  The  accused,  by  his  counsel,  plead  in  bar  to  this  prosecu- 
tion, his  tna]  and  conviction  for  the  assault  and  battery,  and  set  out,  minuteiy, 
the  acts  charged  in  the  firet  indictment,  to  show  that  they  were  the  same  with 
those  charged  in  the  second,  and  averred  tbat,  in  point  of  fact,  they  were  the 
same,  and  that  the  evidence  which  might  be  given  to  support  this  indictment, 
would  \e  sufficient  to  convict  him  of  the  assault  and  battery.  He  offered, 
further,  to  prove  that  tlie  acts  and  facts  proved  on  the  trial  of  tbe  first  indict- 
ment, were  the  same  charged  in  the  second. 

The  district  attorney  demurred  to  the  plea ;  the  court  overruled  the  demur- 
rer, sui^taioed  the  plea,  and  the  State  has  appealed. 

The  demurrer  admitted  that  the  Recused,  having  been  tried  and  convicted  of  a 
lesser  offence,  was  prosecuted,  on  the  same  facts,  for  a  greater  offence. 
/TJie  Constitution  of  the  United  States  provides,  that  no  person  shall  be  twice 
put  in  jeopardy,  of  life  or  limb,  for  the  same  offence.  This  is  not,  [i^haps, 
applicable,  as  a  constitutional  principle,  to  offences  against  a  State;  yet,  it  is  bu( 
|be  enunciation  of  a  well  established  common  law  principle,  and,  as  such,  is 
expressly  adopted  by  our  statute  of  1805.  The  term  limb,  in  this  part  of  our 
constitution  and  laws,  is  a  typical  expression  for  punishment,  and  offence,  in  the 
oonoection,  means  not  the  technical  name  of  the  crime,  but  a  criminal  act ;  and 
the  principle  is,  that  no  man  shall  be  punished  twice  for  the  same  criminal  act. 
The  attempt  of  the  State,  to  prosecute  the  accused  a  second  time  for  the  same 
criminal  act,  is  clearly  a  violation  of  this  principle.  J 

There  is  authority  to  this  effect :  In  the  case  of  The  State  of  Connecticut  ▼. 
Skejfherdj  the  prisoner  was  prosecuted  and  convicted  of  an  attempt  to  commJt  a 
rape.  It  appeared,  on  trial,  that  he  had  actually  committed  a  rape,  and  it  was 
ui^ed  by  his  counsel,  in  support  of  an  application  for  a  new  trial,  that  he  should 
not  have  been  convicted  of  the  attempt,  as  the  lesser  was  merged  in  the  greater 
crime.  The  new  trial  was  refused.  Judge  Daggett,  a  distinguished  jurist,  lay- 
ing down  as  the  basis  of  the  opinion,  in  which  the  Supreme  Court  concurred, 
tbat  a  conviction  or  acquittal,  in  a  prosecution  for  an  attempt  to  commit  a  rape, 
Would  be  a  bar  to  a  prosecution  for  the  rape,  ^nd  laid  that  it  was  repugnant  to  the 
well  settled  principles  of  law,  that  a  prisoner  should  be  tried  twice  for  the  same 
facts.) 

An  acquittal  of  a  servant,  charged  with  murder  in  killing  his  master,  at  com'> 
mon  law,  bars  a  prosecution  for  petit  treason  for  the  same  act.  2  Hale's  Pleas 
of  the  Crown,  246. 

A  conviction  of  manslaughter,  is  a  good  plea  against  a  prosecution  for  murder, 
(4  Coke*s  Rep.,  466,)  because,  says  Coke,  the  prisoner  cannot  be  tried  again  for 
the  same  death. 

It  is  evident,  the  district  attorney  tried  the  accused  for  an  assault  and  battery, 
fit>m  an  apprehension  that  he  might  not  be  able  to  convict  him  of  the  maiming,  on 
account  of  the  difficulty  of  showing  the  malice  essential,  by  the  statute,  to  con- 
stitute tbe  last  offence.    We  think  he  might  have  accomplished  his  object,  by 

6 


a  SUPREME  COURT  OF  LOUISUNA, 

8TATB        ioristing  in  the  prosecntioii  for  the  maiming;  that  if  the  die  jaiy  were  ooable  to 

CusVxBs.     ^^  ^^  malicet  they  shonld  convict  for  the  assanh  and  battery,  necesaari^ 

implied  in  the  greater  charge.    Even  if  the  prisoner  was  actuated  by  the  malice 

supposed,  it  is  better  he  shoaid  escape  punishment,  than  to  violate  principles 

which  have  a  strong  hold  upon  the  a/Tections  of  a  humane  and  free  people. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


A.  R.  Knox  v.  John  Buhler. 

Where  notice  of  proteft  ii  tent  to  a  poet  oiBce,  in  the  pariah  in  which  the  endonier  Uyei,  is 
the  abience  of  proof  of  a  nearer  poet  oflice,  the  notice  will  be  deemed  anfBcient. 

APPEAL  from  the  INstrict  Court  of  West  Baton  Rouge,  Burk,  J.  J.  M. 
Elamj  for  plaintiff.  G.  S.  Lacey^  for  defendant.  The  judgment  of  the 
court  (Slidell,  J.,  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  appeal  is  taken  by  the  defendant,  from  a  judgment  ren- 
dered against  him  on  the  endorsement  of  a  promissory  note. 

The  only  point  which  we  deem  it  material  to  notice,  is  one  presented  by  the 
counsel  for  the  defendant,  relating  to  notice  of  the  protest  of  the  note.  It  is 
urged,  that  it  was  incumbent  on  the  plaintiff  to  show,  that  the  post  office  to 
which  the  notice  was  directed,  was  the  office  at  which  the  defendant  was  accus- 
tomed to  receive  his  letters,  or  the  nearest  one  to  his  residence ;  and  the  case  of 
the  Bank  of  Louisiana  v.  CarU  was  referred  to  as  supporting  this  argumeot. 
The  rule  in  that  case  does  not  apply  to  this.  It  is  not  showD,  that  there  is  aay 
other  post  office  near  the  defendant's  residence.  The  address  was  to  the 
defendant,  at  West  Baton  Rouge,  Lobdeirs  post  office.  The  residence  of  the 
defendant  is  in  that  parish,  and  in  the  absence  of  any  evidence,  as  to  aay  other 
post  office,  we  consider  the  notice  good. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Zenon  Demoruelle  V.  P.  P.  Sugg  et  al. 

Dirt  eating  is  not  a  disease,  bat  merely  the  cause  of  a  disease.    It  is  not,  therefore,  oecei- 
sarily  a  redhibitoiy  vice,  which  should  annal  the  sale  of  a  slave. 

APPEAL  from  the  District  Court  of  Iberville,  Burk,  J.    Deblieux  and  Taf 
Zor,  for  plaintiff.    Zenon  Labauve,  for  defendant.    The  judgment  of  the 
court  (Slidellj  J.,  absent,)  was  pronounced  by 

Par.'tTON,  J.  The  defendants,  being  sued  for  the  amount  of  a  promlssoiy 
note,  plead  that  the  same,  with  two  others,  amounting  in  the  aggregate  to  nine 
hundred  and  thirty  dollars,  were  given  for  the  price  of  a  slave  named  Eli€i  par- 
chased  at  the  sale  of  the  effecta  of  Francois  Leheau,  deceased ;  alleging  that  the 
consideration  of  the  notes  fiiiled,  because  the  slave  was  affected,  at  the  time  of 
the  sale,  with  redhibitoiy  diseases,  to  wit,  the  habit  of  dirt  eating  and  the 
dropsy,  of  which  he  died.  For  which  reason,  they  pray  that  the  sale  may  he 
rescindedf  and  the  three  notes  canceDed,  with  damages. 
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The  sale  took  phce  on  the  18th  of  March,  1848,  and  the  slave  died  on  the  1st  Bbmorvkllb 
of  JaJ^y  1849,  more  than  fifteen  roooths  afterwards.  In  the  meantime,  he  was  Suoo. 
Ht  tendered  back ;  no  suit  was  brought  to  rescind  the  sale,  nor  does  it  appear 
tfaat  the  plaintiff  waa  ever  notified  of  any  complaint  on  account  of  the  health  of 
ifae  slave.  No  physician  was  employed  to  attend  on  the  slave  until  five  months 
ifier  the  sale.  Such  &cts,  raise  a  strong  presumption  that  the  slave  was  not 
seriously  affected  with  disease,  at  the  time  of  the  sale.  The  habit  of  dirt  eating 
«  not  necessarily  a  redhibitory  vice.  It  is  the  cause  of  disease,  but  not  the 
disesse  itself. 

Tlie  disease  caused  by  the  habit,  is  dropsy.  The  mind  naturally  inclines  to 
the  belief,  tfaat  when  this  disease  has  become  incurable,  it  would  run  its  course 
in  less  than  fifteen  months,  and  would  exhibit  symptoms,  which  required  medi- 
cal aid,  in  leas  than  Awe  months  after  arriving  at  the  incurable  stage. 

The  evidence  in  the  case  strongly  confirms  these  impressions.  Dr.  ManUf 
a  physician  of  forty  years'  standing,  says  that  the  state  and  condition  of  the 
health  of  the  slave  was  good ;  that,  at  the  time  of  the  sale,  he  was  sound  in 
heakh  and  body;  that  he  was  not  affected  with  the  dropsy,  and  does  not  know 
that  he  ever  ate  dirt ;  that  he  formed  his  opinion  of  the  health  of  the  slave  by  the 
fine^ent  opportunities  he  had  to  see  him,  being,  for  a  long  time  previous  to  the 
sale,  the  physician  of  the  plantation  where  he  was,  and  the  family  physician  of 
Mr.  Lehcau^  whose  skves  he  attended,  and  continued  to  attend,  irom  his  death 
nafU  the  time  of  the  sale. 

VaUrier  Bergeron  knew  the  slave ;  saw  him  at  the  time  of  the  sale,  and 
be  appeared  in  good  health.  He  considered  him  one  of  the  best  working  hands 
on  the  plantation  of  the  late  Mr.  Leheau. 

Four  other  witnesses,  living  close  to  the  plantation,  knew  the  slave  well; 
knew  nothing  of  his  being  addicted  to  dirt  eating,  and  to  them  he  appeared 
healthy. 

In  oppontion  to  this  testimony,  the  defendants  offer  that  of  Dr.  Homshy, 
who  saw  the  slave  about  a  month  after  the  sale,  and  Dr,  Garrett^  who  was 
called  to  attend  him  professionally  aboat  five  months  after  the  sale.  They 
express  the  opinion  that  he  must  have  been  in  the  habit  of  eating  dirt  for  years ; 
tfaat  he  had  the  dropsy,  of  which  disease  he  died,  in  July,  1849.  The  first 
thinks  the  disease  could  not  have  developed  itself  in  a  month,  to  the  extent 
wUch  was  exhibited  when  he  saw  the  slave;  that  he  had  an  approaching 
dropsy  of  the  feet,  which  is  an  advanced  stage  of  the  disease.  It  seems  strange, 
then,  that  he  should  have  lived  fourteen  months  afterwards. 

The  other  physician  attended  the  slave  a  month  or  six  weeks,  in  August  or 
September,  1848,  and  is  of  opinion,  that  the  disease  was  in  an  advanced  stage 
then,  hot  could  not  tell  how  long  it  had  existed  before.  He,  like  Dr.  Hormhy^ 
considered  him  incurable,  and  sent  him  back  to  his  master ;  and  yet  he  lived 
nine  orten  months  afterwards.  On  this,  as  well  as  on  the  occasion  of  the  exam- 
ination by  Dr.  Homshy,  it  would  have  been  much  more  satisfactory,  if  the 
defendants  had  tendered  back  the  slave,  and  afforded  the  plaintiff  the  chance  of 
saving  his  life,  by  care  and  medical  skill. 

The  note  was  given  for  value  receive^,  and  raises  a  presumption  against  the 
defendants,  since  they  could  have  had  an  examination  contradictorily  with  the 
plaintiff,  and  settled  the  difficulty  before  giving  it.  Though  defendants  in  the 
case,  they  are  plaintiffs  in  the  redhibitory  claim,  and,  as  such,  it  was  incumbent 
on  them  to  produce,  by  evidence,  reasonable  certainty  that  the  disease  existed 
ta  soefa  a  degree  as  rendred  the  slave  useless  at  the  time  of  the  sale.    C.  C. 
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Dbmorvillk  2496,  2508.  They  hare  offered  nothing  but  the  opinioDS  <^  phjBiciaM,  formed 
Suoa.  ^  "^  iospectioo  a  length  of  time  subsequent  to  the  sale.  We  have  frequently 
had  occasion  to  express  our  opinion  of  the  unsatisfactory  character  of  such  teati- 
mony,  not  from  a  doubt  of  the  opinion,  but  from  the  intrinsic  nature  of  the  evi- 
dence. This  case  is  remarkably  similar  as  to  the  disease  and  its  cause,  and  aJl 
the  details,  to  that  of  The  Executors  of  Dupre  v.  DesmareU  in  which  we  wore 
obKged  to  set  aside  the  verdict  of  a  juiy.  5th  Ann  591.  See  also  the  case, 
Seaton  t.  Municipality  Number  Tico.  3d  Ann.  44.    Also,  5th  Ann.  592. 

Reluctant  as  we  are  to  reverse  a  judgment  on  a  question  of  fact,  we  are  com- 
pelled to  say,  that  the  evidence  in  this  case,  clearly  preponderates  in  favor  of  the 
plaintiff. 

The  judgment  of  the  district  court  is  reversed ;  and  it  is  decreed,  that  the 
plaintiff  recover  from  the  defendants  in  solido,  the  sum  of  three  hundred  and  ten 
dollars,  with  eight  per  cent  interest,  from  the  4th  day  of  April,  1849,  until  paid, 
and  costs  in  both  courts. 


HoNORE  Leonard  v.  Joseph  ^letnpetre  et.  al. 

The  plaintiff  brought  an  action  for  the  removal  of  obBtmctlons  to  the  natural  drainage  whidi 
the  defendant  haa  made,  and  also  for  damages.  Held :  That  the  plaintiff,  after  dismisaing 
hia  claim  ior  damages,  still  had  the  right  to  insist  upon  a  judgment  for  the  removal  of  the 
obstmctions. 

APPEAL  from  the  District  Court  of  Iberville,  Burk,  J.  W.  E,  Edwards, 
for  plaintiff.  H,  F.  Dehlieu^  for  defendants.  The  judgment  of  the  court 
(Slidell,  J.,  absent-.)  was  pronounced  by 

RosT,  J.  This  is  a  suit  for  the  removal  of  levees  and  embankments  erected 
by  the  defendants,  on  their  land,  which  it  is  alleged  obstruct  the  natural  flow 
of  the  waters  falling  upon  or  passing  through  the  land  of  the  plaintiff.  The 
petition  contains  also  a  claim  for  damages. 

The  defendants  having  failed  to  answer,  the  plaintiff  took  a  judgment  by 
default,  and  there  being  no  jury  in  attendance  at  the  time,  he  waived  the  dam- 
ages, in  order  to  try  his  case,  and  adduced  evidence  in  support  of  his  allegations, 
after  having  dismissed  the  suit  as  to  NerauLU  one  of  the  defendants. 

The  district  judge  dismissed  the  petition  on  the  ground  that  this  was  purely 
an  action  of  damages,  and  that  as  the  damages  had  been  waived,  there  was 
nothing  before  the  court.  The  plaintiff  has  appealed,  and  the  defendants  have 
appeared  in  this  court. 

The  judgment  is  manifestly  wrong ;  the  prayer  for  the  removal  of  the 
obstructions,  is  as  distinct  as  language  can  make  it,  and  the  testimony  clearly 
establishes  that  the  defendants  have  erected,  on  their  upper  line,  (which  is  the 
lower  line  of  the  plaintiff,)  a  levee  which  completely  closes  his  natural  drains 
and  renders  his  land  unfit  for  cultivation. 

As  the  case  is  before  us,  he  is  entitled  to  have  those  drains  opened.  If  it  be 
true,  that  the  defendants  had  a  good  defence  to  make,  they  should  have  appeared 
and  made  it.  We  are  not  called  upon  to  take  better  care  of  them,  than  they 
phoose  to  tal(e  of  themselvep. 
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It  u  ordered,  that  the  judgment  in  this  case  be  reversed.  It  is  further  Lioivard 
«rderpd,  that  the  delendants  be  directed  to  remove  the  obstruction  which  Klxinpktrc. 
irre»ts  the  natural  flow  of  the  waters,  falliog  upon  or  passing  through  the  land 
of  the  plaintiff,  described  in  the  petition,  and  to  restore  his  natural  drains  to  their 
original  depth.  It  is  further  ordered,  that  a  writ  of  distringas  issue,  if  neces- 
sary to  enforce  this  decree,  and  that  tlie  costs  in  both  courts,  except  those  made 
fl^Dst  the  defendant,  Neraully  be  paid  by  the  defendants ;  the  excepted  costs 
to  be  paid  by  the  plaintiff. 


Succession  of  Samuel  Martin. 

Where  a  wife  hu  obtained  judgment  againit  her  husband  for  havings  sold  slaves  belonging 
to  her,  and  haTiog  converted  the  proceeds  of  the  sale  to  his  own  use,  her  property  in  the 
slaves  most  be  considered  as  merged  in  the  judgment. 

APPEAL  from  the  District  Ck»urt  of  Ascension,  Duffel,  J.  Mrs.  Martin 
intermarried  with  her  deceased  husband,  in  the  year  1623.  The  slave  Else 
wasgiren  to  faer  by  her  father.  In  1846,  Martin,  her  husband,  having  parted 
with  the  possession  of  the  negroes,  and  representing  that  he  had  sold  them,  his 
wife  instituted  a  suit  against  him,  and  claimed  a  judgment  for  their  value,  which 
die  obtained  to  the  amount  of  $1,600,  with  a  mortgage  from  the  time  when  it 
was  supposed  they  had  been  sold.  This  judgment  was  executed,  as  far  as  the 
means  of  her  husband  would  then  allow,  by  a  sale  of  property,  which  brought 
S700;  bid  in  by  Mrs.  Martin,  and  sold,  subject  to  St.  Pe's  judicial  mortgage 
previonslj  registered.  Sale  made  in  1847.  In  1848,  Martin  died,  and  the 
negroes.  Else  and  children,  were  found  in  his  succession,  were  sold  and  pur- 
chased by  Mrs.  Martin. 

A.  M.  Dunn,  for  appellant.  Dehlieu  and  Taylor,  for  appellee.  The  judg- 
ment of  the  court  (Slidcll,  J.,  absent,^  was  pronounced  by 

EusTis,  C.  J.  The  appellant,  who  is  the  widow  of  the  deceased,  asks  for  a 
reversal  of  a  judgment  for  the  homologation  of  a  tableau  of  distribution  of  the 
effects  of  her  husband's  succession,  and  a  decree  in  her  favor,  allowing  to  her 
the  proceeds  of  the  slave  Else  and  her  children,  which  had  been  adjudicated  to 
&L  Pi,  a  mortgage  creditor,  by  virtue  of  a  judicial  mortgage. 

It  appears,  that  she  had  previously  obtained  a  judgment  against  he^  husband 
for  the  value  of  these  slaves,  which,  it  was  alleged,  the  husband  had  sold,  and  had 
converted  the  proceeds  of  the  sale,  $1 ,500,  to  his  own  benefit.  This  judgment 
was  partially  satisfied,  under  an  execution,  against  the  husband.  Her  property 
in  the  slaves,  must  be  considered  as  merged  in  the  judgment  thus  obtained. 

The  judgment  of  St.  Pi,  is  older  than  her  judgment.  It  was  recorded  on  the 
25th  October,  1840,  and  was  reinscribed  in  September,  1850.  It  takes  prece- 
dence of  it  as  a  privilege  on  the  property  of  the  succession,  according  to  the 
evidence  before  us.  By  her  judgment,  her  tacit  mortgage  relates  back  to  Jan* 
nary,  1846,  only. 

Hie  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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Richard  Terrell  et  al.  v.  James  J.  Allen. 

The  father  held  certain  slayef  ander  a  deed  of  trust  executed  in  Mississippi,  binding  him  to 
bold  them  for  the  use  and  benefit  of  a  son  and  daughter,  and  upon  the  majority  or  mar- 
riage of  the  children,  to  execute  a  conveyance  to  them.  He  removed  to  Louisiana,  smd 
by  some  means,  parted  with  the  possession  of  the  slaves.  They  were  subsequently 
transferred  several  times ;  suit  was  instituted  by  one  of  the  children,  and  the  heirs  of  the 
other,  for  the  slaves,  against  the  person  who,  at  the  time,  had  them  in  possession.  The 
defendant  and  his  warrantor,  proved  more  than  ten  years'  possession  in  good  faith,  and 
under  a  just  title.  Held:  The  legal  title  to  the  slaves  was  vested  in  the  father  by  the 
deed  of  trust.  When  brought  by  him  to  this  State,  they  became  subject  to  our  laws, 
whicfa  recognize  no  such  right  of  property  as  that  claimed  by  the  plaintiffs. 

APPEAL  from  the  District  Court  of  Lafourche,  Randall,  J.  C.  A,  Johnson^ 
for  plaintiffs.  /.  C.  and  A.  B.  Beatty,  for  defendant.  WinchesUr  Hall, 
for  warrantor.  The  judgment  of  the  court  (SlidelU  Jm  absent,^  was  pro- 
nounced by 

EusTiB,  C.  J.  This  appeal  is  taken  by  the  plaintiffs  from  a  judgment  ren- 
dered against  them  in  favor  of  the  defendant,  in  the  court  of  the  fifth  district. 
The  plaintiffs  brought  their  action  for  the  recovery  of  the  slave  China,  and  her 
issue,  together  with  her  wages  for  a  series  of  years.  Richard  Terrell  claims  one 
undivided  half  interest  in  the  slaves,  in  his  own  right ;  the  other  plaintiffs  claim  in 
the  right  of  Lotii^a  Terrell,  deceased.  Richard  Terrell  a.nd  Louisa  T'errellvr&re 
children  of  Richard  Terrell.  Their  father,  it  seems,  held  the  skive  China,  and 
certain  other  slaves,  under  a  deed  of  trust,  as  it  is  called,  executed  in  Adams 
county,  in  the  State  of  Mississippi,  on  the  24th  of  March,  1822,  where  Terrell 
and  his  wife  resided.  They  afterwards  removed  to  this  State  with  their  house- 
hold and  skives,  and  resided  in  New  Orleans.  The  deed  purported  to  sell  and 
convey,  for  and  in  consideration  of  the  sum  of  twenty-two  hundred  dollars,  paid 
in  hand,  eight  certain  slaves,  of  whom  the  said  China  was  one,  to  Richard 
Terrell,  with  a  covenant  on  his  part,  that  he  is  to  hold  the  slaves  for  the  use 
and  benefit  of  his,  the  said  TerrreWs  daughter  and  son,  Louisa  and  Richard, 
until  they  shall  become  of  lawful  age  or  be  married :  that  is,  until  either  should 
be  of  age,  or  the  said  Louisa  should  be  married;  in  which  event,  the  said  TVr- 
rell  binds  himself  to  make  to  each^  a  full  title  to  one  undivided  half  interest  on 
the  slaves.  In  the  event  of  the  death  of  either,  before  their  majority  or  mar- 
riage, the  right  to  the  slaves  was  to  vest  in  Richard  Terrell. 

The  slave  China,  it  appears,  was  sold  at  sheriff's  sale  in  the  parish  of  La- 
fourche Interior,  on  the  18th  of  April,  1631,  under  an  execution  issued  on  the 
judgment  in  favor  of /ame<  Porter  v.  Stephen  and  Rezin  Boune,  and  Alexander 
Thomasson  became  the  purchaser,  for  the  sum  of  six  hundred  dollars.  Tftam- 
asson  sold  her  to  James  A.  Scudday,  and  Scudday  sold  her  to  the  defendant, 
Allen. 

We  find  nothing  in  the  evidence,  impugning  the  good  faith  of  the  defendant 
or  his  vendors,  in  relation  to  the  title  of  the  slave,  and  we  consider  the  posses- 
sion in  them  to  have  been  uninterrupted  from  the  date  of  the  sheriff's  sale, 
April  18,  1831.  It  does  not  appear  that  Terrell,  the  father,  ever  made  any  tide 
for  the  slaves  to  either  of  his  children,  and  so  far  as  any  right  by  inheritance  from 
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bim  is  refied  upon,  it  m  obvioas  that  his  claim  to  the  slayes  were  extinguished      Tkrrbll 
hf  the  preacriptioQ  of  ^^e  jears  during  his  life  time.     Art.  3444,  C.  C.  Allbn. 

The  legal  title  to  the  slaves  was  vested  in  Richard  Terrell  bj  the  deed  of 
trait.  He  brought  them  to  this  State,  and  they  became  subject  to  our  laws, 
vhkh  recognize  no  such  right  of  property  as  that  claimed  by  the  plaintiffs. 
Our  views  oo  this  subject  are  fuUy  expressed  in  the  case  of  Harper  v.  Start' 
hrough,  2d  Ado.  380.  We  have  constantly  before  us  the  danger  of  deviating 
from  the  priociplea  established  in  that  case,  and  of  introducing  modifications  of 
dw  right  of  property,  established'by  a  system  of  jurisprudence,  to  which  our 
code  is  directly  opposed. 

The  judgment  of  the  district  court  is  therefore  afiirmed,  with  costs. 
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The  State  v.  Harman  B.  Benjamin. 

coached  in  the  very  termi  of  the  statnte,  charging  that  the  accuaed  did 
inveigie,  steal  and  carry  away  a  slave,  so  that  the  owner  was  deprived  of  her  services, 
aeceasarily  implies  that  the  acts  were  criminal ;  and  it  is  not  essential  that  it  should 
eiianee  that  the  acts  were  done  feloniously,  malicioasly  or  unlawfully. 
WImto  it  does  not  appear  from  the  record  that  the  accused,  before  trial,  was  served  with  a 
list  of  the  jury,  it  will  be  presumed  he  was  served,  or  waived  bis  right,  unless  there  be  m   g^i 

eridence  that  he  objected  to  going  to  trial  upon  that  ground. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  J.     C  Ratlif 
and  /.  R»  Grymes^  for  appellant.    The  judgment  of  the  court  (Slidell,  J., 
absent,)  was  pronounced  by 

P&EST09r,  J.  The  defendant  is  indicted  for  inveigling,  stealing  and  carrying 
away  a  slave,  named  Maria^  the  property  of  Mrs,  Hamilton^  so  that  the  owner 
was  deprived  of  the  use  and  benefit  of  her  services.  There  is  a  further  count, 
for  aiding  the  slave  in  running  away  from  the  service  of  her  mistress.  It  is 
charged,  that  the  acts  were  done  at  the  parish  of  West  Feliciana,  on  the  4th  of 
July,  1849.  The  accused  was  tried  in  the  parish  of  Pointe  Coupee,  having 
obtained  a  change  of  v«nu«,  was  found  guilty,  sentenced  to  two  years'  imprison- 
ment in  the  penitentiary,  and  has  appealed. 

His  counsel  contends,  that  the  indictment  is  insufficient,  because  it  is  not 
charged  that  the  acts  were  dene  feloniously,  or  maliciously,  or  unlawfully,  or 
with  any  <(aalification  showing  that  they  were  criminal. 

The  mdictment  is  couched  in  the  very  terms  of  the  statute,  that  the  accused 
did  inveigle,  steal  and  carry  away  the  slave,  so  that  the  owner  was  deprived  of 
her  services.  These  terms  imply,  that  the  acts  were  criminal.  The  last  count 
is,  §iar  aiding  the  slave  to  run  away  from  her  mistress,  so  that  the  owner  was 
deprived  c^  her  services.  This  describes,  as  clearly  as  possible,  an  act  made 
ufllawfuJ  by  statute,  and  is  equal  to  an  express  charge,  that  the  act  was  unlawful. 
The  case  is  different  from  that  of  The  State  v.  Reed^  where  the  words  uttered 
by  the  accused  might  have  been  perfectly  innocent;  and  there  was  no  charge 
that  the  uttering  of  them  was  unlawful,  wicked,  malicious  or  felonious,  nor  any 
circnmstaDces  stated  in  the  indictment  which  necessarily  gave  the  words  such  a 
diaracten  .  6th  Ann.  226. 

The  opinion  of  the  court,  in  the  case  of  The  State  v.  Ritchie,  prosecuted  for 
the  offence  now  under  consideration,  seems  to  indicate,  that  if  the  special  ver- 
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State        diet  had  been  in  the  words  of  the  Btatute,  without  nny  qualificntioD,  it  would 
BsivjAJfiii.     ^a'®  *>®®°  sufficient ;  and  if  so,  an  indictment  containing  tlie  words  of  the  statute 
is  sufficient  to  support  a  judgment,  on  a  general  verdict. 

It  is  assumed,  in  a  bill  of  exceptions,  also  in  a  charge  to  the  jury  required 
from  the  court,  and  in  an  application  for  a  new  trial,  that  the  slave  ran  away 
from  her  mistress,  in  Pointe  Coupee,  in  July,  1849,  and  was  arrested  in  the 
quarter  of  the  accused,  in  February,  1850.  It  is  contended  by  his  counsel,  in 
support  of  the  bill  of  exceptions,  charge  applied  for,  and  application  for  new 
trial,  that  proof  of  the  slave's  arrest  in  the  defendant's  quarter,  or  that  he  har- 
bored her,  tends  to  establish  another  and  distinct  statutory  offence,  subject  to  a 
different  punishment,  and  not  to  establish  the  crime  charged  ngninst  the 
accused.  It  undoubtedly  tends  to  establish  the  offence  of  harbonng  the  slave, 
but  it  by  no  means  follows,  that  it  does  not  equally  tend  to  prove,  inveigling  and 
stealing  the  slave,  and  aiding  her  to  run  away.  The  same  evidence  that  tends 
to  prove  one  crime,  often  tends  to  prove  another.  The  firing  a  gun  may  tend 
to  prove  an  attempt  to  kill,  or  manslaughter,  by  an  actual  killing ;  so  the  felonious 
taking  of  goods  may  be  offered  to  prove  a  burglary  as  well  as  larceny. 

The  evidence  offered  was  admissible,  and  the  court  properly  refused  to  charge 
the  jury,  that  it  did  not  tend  to  support  the  charge  of  inveigling  and  stealing, 
and  aiding  the  slave  to  run  away.  The  fact,  that  she  was  in  defendant's  quar- 
ter, the  same  day  that  he  purchased  her,  as  a  runaway,  raised  a  strong  presump- 
tion of  those  charges,  as  the  possession  of  jwoperty  recently  stolen,  raises  a  pre- 
sumption, that  the  possessor  is  the  thief,  until  the  possession  is  otherwise 
explained. 

And  certainly,  in  this  case,  the  judge,  at  the  request  of  the  counsel  of  the 
accused,  guarded  his  charge  sufficiently  against  any  unreasonable  effect  of  the 
presumption.  For  he  instructed  the  jury,  that  the  facts  and  circumstances 
proved,  should  be  consistent  with  the  hypothesis  of  the  guilt  of  the  accused  ; 
that  they  should  not  only  be  conclusive  of  his  guilt,  but  actually  exclude  eveiy 
other  hypo'thesis  except  those  affirmed  by  the  prosecuting  attorney  :  and  that  if 
they  entertained  a  reasonable  doubt,  that  the  accused  committed  the  offence 
charged  in  the  indictment,  in  the  manner  and  form  charged,  they  were  bound  to 
acquit  him. 

It  is  urged,  that  there  is  error  in  the  proceedings,  because  they  do  not  show 
that  a  list  of  the  jury,  which  was  to  pass  upon  his  trial,  was  sei*ved  upon  the 
prisoner  two  days  before  the  trial.  An  order  of  court  was  made,  directing  it. 
We  find  no  objection  made  to  going  to  trial;  none  by  way  of  challenge;  no  appli^ 
cation  for  a  new  trial,  or  motion  in  arrest  of  judgment  on  this  ground  ;  and  are 
bound  to  presume,  therefore,  that  the  list  was  served  upon  the  prisoner,  or 
that  he  waived  that  formality,  and  was  content  with  the  jury  that  tried  him. 
In  this  respect,  the  case  is  entirely  different  from  that  of  The  State  v.  HowelU 
in  which  the  objection  was  made  when  the  prisoner  was  put  upon  trial.  There 
must  be  an  essential  defect  in  the  prosecution,  and  which  could  not  be  waived 
in  the  district  court,  to  induce  this  court  to  notice  it,  where  the  district  court 
did  not  pass  upon  it,  because  no  objection  was  made  at  the  proper  time  and 
place. 

When  the  case  was  called  for  trial,  the  accused  asked  for  an  attachment 
against  one  of  his  witnesses,  Mrs.  Lyons.  It  was  shown,  that  she  was  so  far 
advanced  in  pregnancy  as  to  be  unable  to  attend  court.  The  attachment  was 
properly  refused,  and  the  only  relief  of  the  prisoner  was  to  obtain  a  continu- 
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■oce  of  the  cause,  for  which  he  did  not  ask,  and  therefore  ia  entitled  to  no       Btate 
relief  on  this  account.  BsajAMia. 

In  the  progress  of  the  trial,  the  following  qnestion  was  propounded  by  the 
eoQDsel  of  the  prisoner,  in  cross-examination,  to  Mr,  and  Mrs.  Hamilton^ 
witnesses  on  behalf  of  the  State :  *»  Were  you,  or  were  you  not,  informed  by 
a  gentleman  residing  in  Poiote  Coup6e,  as  testified  by  you  io  your  testimony 
io  chief,  he  had  caught  the  said  slave  in  the  parish  of  Pointe  Couple,  and 
that  she  had  escaped  from  his  custody  before  he  could  convey  her  to  you  ?" 

Tbe  question  was  objected  to  by  the  district  attorney,  and  rejected  by  the 
conrt,  on  the  ground  that  the  answer  would  only  furnish  hearsay  evidence. 

It  is  true,  as  argued  by  the  defendant's  counsel,  that  the  fact  to  be  elicited 
by  a  catagorical  answer  to  the  question,  that  a  person  did  give  such  informa- 
tion, was  original  evidence ;  but  the  information  itself,  was  hearsay  evidence* 
The  information  was  objectionable  on  this  ground,  and  the  original  evidence 
immatenal  to  the  issue.  The  mere  fact,  that  a  person  made  the  statement 
supposed  io  the  question,  had  no  tendency  to  disprove  the  charge  that  the  accused 
inveigled  or  stole  this  slave  in  West  Feliciana,   or  aided  her  in  running  away. 

In  crass-exam ination,  much  latitude  is  always  allowed.     For  the  good  order  * 

aad  dispatch  of  public  business,  it  must  be  limited  by  the  discretion  of  the  judge. 
Macb  must  be  left  to  that  discretion,  to  govern  which,  no  precise  rule  can  be 
Jiid  down.   Greenleaf  on  Evidence,  3449. 

We  think  it  would  save  time  and  trouble,  and  perhaps  be  more  satis&ctory  to 
die  cooit,  jury  and  parties,  to  permit  such  immaterial  statements,  having  some 
connection  with  the  matter  in  issue,  to  be  made  when  desired  by  a  prisoner,  if 
not  inconsistent  with  the  time  and  order  of  the  court.  The  judge  could  always, 
in  his  charge,  separate  the  legal  and  material  testimony  from  the  irrelevant, 
without  infringing  on  the  exclusive  province  of  the  jury  to  consider  the  mate- 
rial facts;  and  the  Constitution  and  laws,  in  confiding  trials  involving  life, 
bbetty  and  property  to  juries,  presupposes  capacity  to  make  the  distinction, 
when  pointed  out  to  them  by  tbe  court,  and  integrity  to  render  then:  Verdict 
according  to  law,  and  on  legal  evidence.  But  we  cannot  say  that  the  discre- 
tion of  the  court  was  improperly  exercised  in  this  case,  or  the  rules  of  evidence 
vuhted. 

There  aro  other  matters  pressed  upon  this  court,  in  support  of  the  application 
of  the  accused  for  a  new  trial,  which  was  refused  by  the  district  court.    They 
M  within  the  rulling  of  this  court  in  the  cases  of  The  State  v.  Hunt,  Bret  ei 
aLt  that  we  had  no  constitutional  power  to  afford  relief. 
The  judgment  of  the  district  court  is  affirmed,  with  costs. 


%^«»*»^^%« 


Consolidated  Bank  v.  Nolan  Stewart. 

ThiB  fact  that  the  certificate  of  a  notice  of  protest  follows  immediately  the  protest,  so  as  to 
appear  to  be  a  part  of  tbe  same  instrument,  does  not  invalidate  the  certificate. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Burk,  J.     C.  A. 
Johnson^  for  plaintifiT.    /.  M.  Elam,  for  defendant.    The  judgment  of  the 
conrt  (Bost^  J.,  having  decl'med  sitting  in  the  case,)  was  pronounced  by 
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Btiwakt. 


CoffM>LiOATBD     Slidkll,  J.    The  defendant  resists  the  payment  of  two  promissory  notesr 
v<  endorsed  by  the  testator,  upon   the  alleged  ground  of  want    of  legal  notice 

of  protest.  There  was  judgment  against  him,  and  he  has  appealed.  '  A  cer- 
tified copy  of  the  protest  and  of  the  certificate  of  notice  were  ofiTered  in  evi- 
dence. The  certificate  appears  to  be  a  continuation  of  the  act  of  protest,  and  to 
have  been  made  in  conformity  with  the  act  of  1847,  which  authorizes  notaries,  in 
liieir  protests  of  bills  of  exchange  and  promissory  notes,  to  make  mention  of  the 
demand  made  upon  the  drawer,  &:c. ;  and  of  the  manner  and  circumstaoces  of 
such  demand,  **  and  by  certificates  added  to  such  protest,  to  state  the  manner  ia 
which  any  notices  of  protest  to  drawers,  endorsers,  or  other  persons  interested, 
were  served  or  forwarded  ;  and  whenever  they  shall  have  so  done,  a  certified  copy 
of  such  protest  and  certificate  shall  be  evidence  of  all  the  matters  therein  stated." 
The  copy  of  the  protest  and  the  copy  of  the  notice,  seems  to  be  given  by  the 
notary  upon  one  sheet,  as  far  as  we  are  enabled  to  judge  fi'om  the  transcript. 
The  certificate  thus  following  the  protest,  (which  embodies  a  copy  of  the 
note,)  is  in  these  words  :  **  and  again,  on  the  same  day  of  same  month,  notice 
of  this  protest  was  given  to  the  endorser  on  said  note,  by  three  separate  letters  to 
that  purpose,  addressed  to  him  at  *Baton  Rouge,*  *  West  Baton  Rouge,'  and  *£ast 
Baton  Rouge,'  and  delivered  by  me,  notary,  at  the  post  office  in  this  city."  It 
k  signed  by  the  same  notary  and  witnesses  who  sign  the  protest.  Thns,  as  is 
correctly  argued  by  the  appellee,  the  protest  and  certificate  appears  to  be  part 
of  a  continuous  record,  having  one  date,  which  is  set  forth  in  the  opening  of  the 
iDBtmrnent. 

The  time  mentioned  in  the  certificate  may  be  fairly  interpreted  as  applying 
both  to  the  writing  and  mailing,  which  are  spoken  of  conjunctively.  The  cer- 
tificate in  this  case  dififers  from  the  certificate  in  Menard  v.  Winthrop,  2d  Add. 
333,  which  was  without  a  specific  date,  and  was  not  connected,  as  in  this  case, 
with  the  antecedent  annunciation  of  the  protest. 

Judgment  aflSrmed,  with  costs. 


Miles  A.  McLeod  v.  Frost  and  Springer  et  al. 

Where  an  agent  has  purchased  property  for  his  principal,  which  has  been  seized  hy  a  cred- 
itor of  the  agent  ai  bii  own  property,  in  a  conteit  between  the  principal  and  the  Eeizinff 
creditor,  the  agent  is  a  eompetent  witness  to  prove  his  agency,  and  that  the  property 
belongs  to  the  pxincipal. 

APPEAL  from  the  IKBtrict  Court  of  Lafourche,  Randall,  J.  Winchester 
Hall,  for  plaintiflr.  /.  C.  and  A.  Beatty,  for  defendants.  The  judgment 
•f  the  court  was  pronounced  by 

Slidell,  J.  This  is  an  action  for  the  recovery  of  a  horse,  of  which  the 
plaintiflr  alleges  himself  to  be  the  owner,  and  which  had  been  seized  on  an  exe^ 
eution  against  Jordan. 

It  appears,  that  on  the  16th  December,  1850,  Jordan  bought  the  horse  at 
I>onaldsonviUe,  for,  and  by  the  directions  of  McLeod ;  took  a  recceipt  for  the 
price,  $265,  in  McLeod's  name,  and  brought  the  horse  to  Thibodeuxville,  in 
the  parish  of  Lafourche,  where  the  plaintiflT  lives,  the  next  day  being  the  day 
preceding  the  seizure.  Before  the  seizure  was  made,  Jordan  stated,  in  the 
preaence  of  the  seizing  creditor  and  others,   at  the  livery  stable  where  the 
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pot  up,  that  the  hone  belooged  to  McLeod,  MeLeod  had  adnuieed  UoLbqd 
one  hundred  and  sixty -five  dollars,  and  the  residue  Jordan  paid  out  of  money  Fhmt. 
bekmging  to  his  wife,  who  was  indebted  to  McLeod* 

A  portion  of  the  evidence  going  to  show  that  the  horse  was  bought  for,  and  by 
the  dtrectioa  of  the  plaintiff,  is  undisputed  on  the  score  of  competency.  But  it 
0  said,  one  of  the  witnesses,  Jordan^  was  incompetent,  on  the  ground  of  inter- 
est a«  a  witness  for  the  plaintiff,  to  prove  the  purchase  for  his  account,  by  his 
authority  and  with  his  funds.  We  think  the  witness  was  properly  admitted. 
His  afeocy  to  purchase  the  horse  at  the  price  given  was  established  aliunde ; 
and  he  was  safely  admitted  to  prove,  that  he  acted  according  to  the  directions  of 
his  principaU  and  within  the  scope  of  his  duty.  An  agent  is  admissible  in  sueh 
case,  on  the  ground  of  necessity,  and  from  considerations  of  public  convenience; 
and  moreover,  his  principal  can  never  maintain  an  action  against  him  for  any 
W£X  done  according  to  his  own  directions,  whatever  may  be  the  result  of  the  suit 
in  which  he  is  called  as  a  witness.    See  Greenleaf,  417. 

It  would  seem  that  Jordan  is  embarrassed,  as  here  was  an  execution  out 
agamst  him;  but  we  see  no  fair  ground  to  suspect,  that  the  plaintiff  let 
JcTtlan  use  his  name  for  the  purpose  of  protecting  Jordan's  property,  nor  is  he 
presented  in  the  attitude  of  a  party  who  has  stood  by,  and  let  his  property  remain 
in  the  poflsession  and  control  of  another,  under  circumstances  which  might  rea- 
sooaUy  raiaiead  the  public. 
Jlidgment  affirmed,  with  costs. 


Marcelin  Major  et  al.  v.  Virginie  Esneault. 

A  mere  defect  of  hearing,  or  of  right,  does  not  render  a  penon  incompetent  to  be  a  witness 
^  to  ft  noncapatiTe  will. 
There  is  neither  a  snbttitntion,  nmjidci  eommi$$umi  in  a  will  to  the  following  effect:  **  la 
coue>q[aence  of  the  affection  I  bear  to  my  grand  neice,  A.,  a  child  whom  I  have  broaght 
ap,  and  who  baa  alwayi  taken  care  of  me,  I  give  and  beqoeatb  the  whole  of  my  proper^, 
after  my  debts  are  paid,  willing  that,  at  my  decease,  my  executor  shall  pat  the  laid  lega- 
tee in  possession  of  my  land  and  slaves ;  that  the  whole  shall  be  administered  and  pre- 
fcrved  in  kind  by  my  execator,  for  the  best  intereats  of  the  said  legatee,  until  she  shall 
have  attained  the  age  of  majority,  or  have  married."  The  evidence  ahowing,  that  the 
legatee  was  of  age  when  the  testatrix  died. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  J.  Provosty^  for 
plaintiffs.    Lacoste  and  T.  J,  Cooley,  for  defendant.    The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs,  who  are  the  heirs  at  law  of  Mrs.  Simon  Porche^ 
late  of  the  parish  of  Pointe  Coup6e,  instituted  the  present  suit  for  the  purpose 
of  annuJIiog  her  last  will  and  testament.  The  testatrix  died  in  December,  1850. 
The  wiQ  bears  date  the  23d  of  October,!  846.  It  is  in  the  nuncupative  form,  by 
public  act ;  was  made  at  the  domicil  of  the  testatrix,  in  the  parish  of  Pointe 
Couple,  and  is  signed  by  her,  by  the  notary,  and  by  three  witnesses.  The  case 
was  tried  before  a  jury,  who  rendered  a  verdict  for  the  defendant;  and  from  the 
judgment  on  the  verdict  the  plaintiffs  have  appealed. 

The  grounds  for  the  nullity  of  the  testament,  relating  to  matters  of  form,  as 
presented  by  counsel,  are,  that  the  instrument  was  not  dictated  by  the  testatrix 
and  written  by  the  notary,  in  the  presence  of  the  witnesses,  and  that  one  of  the 
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M4J0E  witoesMf  to  the  will  was  deaf.  All  the  formalities  required  by  law  for  Uis 
EwiAOLT*  i^aliditj  of  this  class  of  wills,  appear,  on  the  fiice  of  this  instrument,  to  have  beea 
complied  with.  The  case  was  tried  in  September,  1851,  nearly  five  years  after 
llie  making  of  the  will.  The  plaintiffs  introduced,  as  witnesses  on  the  trial,  the 
tiiree  witnesses  to  the  wiD,  Favre,  Monceret  and  Boiteux.  The  two  first,  Favre 
aod  Monceret,  prove  a  compliance  with  the  forms  required  by  the  article  1571  of 
the  Code.  The  testimony  of  Boiteux  does  not  support  that  of  the  other  wit- 
nesses, as  to  the  dictation  of  the  testatrix  and  the  writing  of  the  will  in  their  pre- 
sence. Bnt  there  would  be  no  propriety  in  permitting  his  testimony  to  oufweigh 
and  contradict  that  of  the  two  other  witnesses  offered  by  the  plaintiffs  thein- 
sekes.  Giving  no  more  than  its  due  weight  to  the  act  of  a  public  ofificer ;  con- 
sidering that  the  dissenting  witness  signed  the  act,  in  which  he  bore  witness  that 
the  formalities  had  been  complied  with,  which  his  testimony  now  tends  to  falsify; 
and  bearing  in  mind  the  uncertainty  attending  the  precise  recollection  of  facts 
occuring  at  so  distant  a  period,  we  are  bound  to  hold  this  part  of  the  plaintifis' 
case  as  not  proved. 

The  counsel  for  the  plaintiflfs  has  urged,  that  a  person  too  deaf  to  hear  the 
testatrix  dictate  her  will,  is  not  a  competent  witness  to  it,  according  to  the  article 
1584  of  the  Code.  This  article  declares  persons  insane,  deaf,  dumb,  or  blind, 
are  absglately  incapable  of  being  witnesses  to  testaments.  We  do  not  think  that 
the  witness,  Favre^  can  be  considered  as  laboring  under  this  incapacity,  at  the 
time  of  his  being  a  witness  to  this  will.  We  think,  the  contrary  results  fix)m  his 
testimony. 

It  is  impossible  to  extend  this  article,  which  establishes  an  absolute  incapaci^ 
of  being  witnesses  to  last  wills,  to  persons  whose  sense  of  hearing  or  seeing  is 
merely  defective.  The  incapacity  is  based  upon  the  physical  impossibility  of  the 
deaf,  the  blind,  the  dumb  and  the  insane,  fulfilling  the  duties  of  witnesses.  The 
law  does  not  exclude  from  being  witnesses  to  wills,  those  whose  orgnns  of  sight 
Qr  hearing  are  not  perfect;  and  an  infirmity  of  a  witness,  in  this  respect,  can 
only  be  considered  as  operating  upon  the  effect  of  his  testimony.  The  partial 
deafness  of  the  witness,  Favre,  appears  to  have  been  disclosed  on  his  cross- 
examination.  He  was  ofifered  as  a  witness  by  the  plaintiffs.  No  allegation  of 
the  deafness  or  incompetency  of  the  witness  was  made  in  the  petition,  as  a  sub- 
stantive ground  for  annulling  the  will  and  taking  his  testimony  together ;  and, 
making  allowance  for  the  manner  in  which  the  testimony  of  witnesses  is  reduced 
to  writing  by  the  clerk  on  the  trial,  we  think  it  proves  a  compliance  with  the  • 
requisites  of  the  law,  in  the  making  of  the  will. 

3uch  beirig  our  conclusions,  after  an  attentive  examination  of  the  evidence 
adduced  by  the  plaintifiTs,  against  the  formalities  of  the  will,  it  is  unnecessaiy  to 
consider  that  ofifered  by  the  defendant. 

Other  grounds  are  alleged,  on  which  the  nullity  of  the  will  is  asserted.  It  is 
said  that  the  will  is  null,  because  the  clause  by  which  the  executor  was  directed 
to  keep  in  his  hands,  all  the  property  bequeathed  to  the  universal  legatee,  and  to 
preserve  the  same  for  her  until  she  became  of  age,  constitutes  ajidei  comviisstm^ 
and  is  prohibited  by  law.  The  clause  of  the  will  is  to  this  efifect:  **Id  conse- 
quence of  the  afifection  I  bear  to  my  grand  neice,  Victorie  Virginie  Esneault^ 
daughter  of  the  late  Louis  Esneault,  and  his  wife,  Aspasic  Major,  a  child  whom 
I  have  brought  up,  and  who  has  always  taken  cai-e  of  me,  I  give  and  bequeath  to 
her,  the  whole  of  my  property,  (my  debts  being  first  paid,  and  the  legacies  made 
by  me  being  satisfied,)  willing  hereby,  that  at  ray  decease,  my  executor  shall  put 
the  said  legatee  m  possession  of  my  land  and  slaves;  that  the  whole  shall  be 
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riaiiiMtered  and  preserved  in  kind  by  my  executor,  for  the  best  interests  of  tlie        Majou 
aid  Vidorie  Virginie  Esneatdt^  until  she  shall  have  attained  the  age  of  majority,     Eshkavlt. 
or  have  married.'' 

Gosseraudj  the  executor  named  in  the  will,  died  two  years  before  the  testa- 
trix. This  claase  creates  neither  a  substitution  nor  a  Jidei  commissum.  The 
property  is  givea  to  the  legatee  absolutely,  and  she  is  to  be  put  in  possession. 
Tliere  is  no  disposition  in  favor  of  one  person,  of  property  to  be  preserved  and 
to  be  returned  to  another.  There  is  no  right  of  property  established  in  the  exe- 
cutor. Miss  EsneatdU  the  legatee,  was  born  in  December,  1827.  She  was 
eighteen  years  of  age  in  1846,  when  the  will  was  made,  and  was  of  age  when 
the  testatrix  died.  There  is  nothing  illegal  in  a  testamentary  disposition  of  this 
kind.  The  other  testamentary  dispositions  present  no  ground  whatever  for  the 
plaintifTs'  action.  The  testatrix  gave  to  the  mother  of  the  universal  legatee,  the 
usofrnct  of  two  arpents  of  land  front,  with  the  buildings,  &c. ;  she  gave  their 
liberty  to  certain  slaves,  and  the  usufruct  of  three  arpents  part  of  land  to  a  free 
woman  of  color.  The  plaintiffs  have  no  interest  in  contesting  the  validity  of 
those  legacies,  if  they  fail,  they  inure  to  the  benefit  of  the  universal  legatee. 
Prewst  V.  Morula  10  R.  R.,  513.     C.  C.  1697. 

Tbe  jodgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Avery  Breed  v.  Purvis,  Wood  &  Co. 

Om  wbo  has  received  a  Bum  of  money  on  deposit,  cannot  plead  compeniation  against  the 
depofitGr  by  a  debt  which  did  not  ariae  from  the  deposit.    G.  C.  2927. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridget 
.J.    J.  Ad.  Rozier,  for  plaintiff.     Bonford   and  Finney,   for  defendants. 
The  judgment  of  the  Court  (Eusiis,  C.  J.,  absent,)  was  pronouuced  by 

Ro3T,  J.  The  plaintiff,  Avery  Breed,  sties  upon  the  following  receipt: 
"New  Orleans,  11th  January,  1849.  Received  from  Dr,  J.  J,  Henderson^ 
for  Avery  Breed,  Esq.,  one  thousand  and  twenty-one  dollars,  which  we  hold 
subject  to  Mr,  Breed*8  order."  (Signed)        Purvis,  Wood  &  Co." 

The  defendants  first  plead  the  general  issue.  But  on  the  day  of  the  trial, 
they  filed  an  amended  answer,  alleging  that  at  the  time  the  receipt  bears  date. 
Breed  was  a  partner  of  the  commercial  firm  of  Hand  and  Breed,  which  firm 
is  largely  indebted  to  them,  and  that  he  is  personally  liable  for  the  debts  of  the 
firm.  They  pray  to  be  authorized  to  retain  the  sum  claimed  by  way  of  offset. 
There  was  judgment  against  them,  and  they  appealed. 

It  is  urged  inbehalf  of  the  appellants,  that  the  deposit  made  by  Henderson  in  this 
case,  was  what  is  termed  in  law,  an  irregular  deposit ;  that  under  art.  2934, 
C.  C,  such  deposits  produce  no  legal  effects,  and  that  article  2927,  which 
prohibits  the  retention  of  things  deposited,  by  woy  of  offset,  exclusively  applies 
to  cases  in  which  a  real  deposit  is  shown.  This  view  is  inconsistent  with  the 
theory  of  compensation  under  the  civil  law  :  compensation  was  there  considered 
as  an  equitable  remedy,  and  never  took  place  where  it  would  have  been  against 
good  conscience.  Pardessus  Droit  Commercial,  vol.  2,  No.  325.  Merlin  Rep. 
ttrho  Compensation,  parag.  2,  No.  11.  Nolan  v.  Shaw,  6th  Ann.  46 — 
Oinnion  of  Mr.  Justice  Slldell. 
« 
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Bkkbd  Id  coDformity  with  this  principle,  under  the  laws  of  Rome,   compensatioii 

PvRvUb  never  took  place  in  cases  of  confidential  contracts,  and  the  maxim  in  causa 
depositi  compensationi  locus  non  esU  was  considered  as  applicable  to  deposits  of 
all  kinds.     We  take  this  to  be  the  law  here  at  the  present  day. 

The  articles  of  the  code,  which  prohibit  compensation  in  cases  of  deposit  and 
of  kMin  for  use,  are  instances  of  the  general  rule,  and  not  the  rule  itself.  What- 
ever may  be  the  true  meaning  of  article  2934,  it  is  undeniable,  that  Irreg- 
ular deposits  are  made  every  day,  and  that  however  irregular  they  may  be, 
they  are  still  confidential  contracts,  which  the  depository  cannot  be  dispensed 
from  executing  witliout  a  breach  of  good  faith.  This  was  clearly  the  view 
taken  by  the  defendants,  down  to  the  very  day  of  the  trial.  Hand  wrote  to 
them  that  he  would  try  to  get  Breed  to  authorize  them  to  credit  the  firm  with 
the  amount  of  the  deposit.  But  it  seems  Breed  would  not  consent,  and  although 
the  defendants  pressed  the  firm  so  hard,  that  Hand  remonstrated,  saying  that 
their  complaints  were  mortifying  to  him,  they  kept,  to  the  last,  Bretd'a  money 
distinct  from  the  partnership  transactions.  The  only  reason  that  can  exist,  why 
it  nowhere  appears  in  their  accounts,  is  that,  in  their  own  opinion,  it  would  have 
been  inequitable  to  appropriate  it  to  themselves.  Being  still  under  that  impre»- 
sion  when  this  action  was  instituted,  their  only  defence  was  a  general  denial. 
Their  subsequent  plea  of  compensation  was  an  after-thought,  and  is  untenable, 
as  after-thoughts  usually  ar^  in  courts  of  justice. 

It  is  ordered,  that  the  judgment  in  this  ease  be  afiSrmed,  with  costs. 


Dickson  &  Co.  t;.  B.  K.  Sharretts  &  Co.  et  al. 

The  teitimony  of  a  siogle  witnesi  if  not  suflScient  alone,  to  establlBh  a  coatract  of  goaraa. 
teeing  the  paym  ent  of  the  price  of  gooda  purchased,  for  an  amount  exceeding  five  han- 
dred  dollars. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
Goold  and  Howard^  for  plaintiffs.  C.  A.  Jones,  for  defendants.  The 
judgment  of  the  court  (Eustis,  C.  J.,  absent,)  was  pronounced  by 

Preston,  J.  This  suit  is  instituted  against  B.  K,  Sharretts  4*  ^m  ^^ 
a  promissory  note,  and  Pliney  E.  Davis  as  having  guaranteed  the  payment 
for  merchandise,  for  which  the  note  was  given.  The  note  is  signed  by  B,  K, 
Sharretts  Sf  Co.<,  and  passing  through  various  endorsements,  is  now  sued  upon 
by  the  original  parties.  B.  K.  Sharretts  Sf  Co.  confessed  judgment ;  Davis 
plead  a  general  denial 

Franklin  Roberts  was  the  agent  of  the  plaintiffs  in  selling  the  goods,  and  he 
is  the  only  witness  to  charge  the  defendant,  Davis^  with  having  guaranteed  ^e 
payment  of  their  price.  He  states,  that  Sharretts  8f  Co.  applied  for  the  pur- 
chase of  the  goods,  but  that  he  declined  selling  to  them  without  further  infer* 
mation  ;  that  in  a  day  or  two,  Davis  called  upon  him,  and  stated  that  they  were 
perfectly  good ;  and  asked  the  witness  if  he  considered  him  good,  to  which  the 
witness  replied,  that  he  considered  him  peifectly  good  ;  that  Davis  then  said, 
if  you  consider  me  good,  consider  the  sale  as  made  to  me ;  that  Sharretts 
afterwards  called  upon  him,  and  purchased  twelve  hundred  dollai-s  worth 
of  goods,  for  which  he  paid  five  hundred  dollars  cosh,  and  gave  his  note  at 
0ix  months  for  the  balance.  The  witness  testifies  that  he  made  the  sale  on 
crediti  because  he  considered  he  was  making  the  sale  to  Davis. 
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The  eridence  leads  to  the  conclasion,  that  the  sale  was  made  to  Sharretta  fy 
ft.  The  goods  were  applied  for  by  them  ;  were  delivered  to  them  ;  the  cash 
pajrnent  made  by  them,  and  tlie  note  for  the  balance  was  given  by  them.  They 
ire  now  sued  for  the  amount  of  their  note,  or  balance  of  the  purchase.  They 
bad  a  store,  as  is  proved,  and  purchased  other  goods  from  the  plaintiffs  in  the 
coarse  of  the  season.  Davis  had  no  store ;  the  goods  were  not  delivered  to 
bim.  There  is  no  proof  that  he  knew  the  amount  of  the  sale?;  he  made  no 
payment  on  the  goods ;  did  not  sign  the  note ;  and  had  no  other  transaction  with 
the  plaintiffa.  There  is  no  proof  that  he  was  interested  with  Sharretts  Sf  Co* 
m  a  partner,  or  in  the  goods,  in  any  other  manner.  He  can  be  charged,  there- 
fere,  only  as  having,  by  contract,  guaranteed  the  payment  of  the  price  of  the 
goods,  or  rendered  himself  liable  by  giving  credit  to  the  purchasers.  The  con- 
tract to  guarantee  the  price  of  the  goods  is  only  proved  by  a  single  witness.  The 
■am  claimed  exceeds  five  hundred  dollars.  To  render  the  defendant  liable,  the 
testimony  of  the  witness  should  be  supported  by  corroborating  circumstances* 
C.  C.  art.  2257. 

We  are  unable  to  find  in  the  record  any  corroborating  circumstances,  which 
are  not  proved  exclusively  by  the  same  witness ;  and  those  stated  by  him  are  so 
light,  as  to  give  no  weight  to  his  direct  testimony.  A  single  other  fact,  remotely 
oonoboimtes  the  testimony.  It  is,  that  Davis  was  security  for  the  rent  of  the 
store.  But,  when  we  consider  that  no  amount  of  goods  to  be  purchased,  was 
fixed  at  the  interview  of  the  witness  with  Davis ;  that  he  does  not  appear  to 
have  commoaicated  the  amount  to  Davis  afterwards,  or  that  a  note  payable  at 
fix  months  had  been  taken  for  the  credit  part  of  the  purchase ;  that  the  witness 
did  not  apply  to  l><]t;i«  to  draw  or  endorse  the  note;  that  though  negotiatedf 
the  credit  of  Davis  was  not  given  to  it,  and  though  sent  to  Philadelphia  to  the 
plaintiffs,  no  notice  appears  to  have  been  given  ;  that  the  drawers  being  doubt- 
ful, Davis  guaranteed  the  price  of  the  goods ;  that  though  the  note  was  due  in 
Jaauary,  1849,  no  application  appears  to  have  been  made  to  Davis  for  more 
than  a  year  afterwards.  We  consider  the  circumstances  alluded  to,  as  a  cor- 
roboration of  the  testimony  of  the  witness,  too  feeble  to  satisfy  the  law. 

The  judgment  is  reversed,  and  judgment  of  nonsuit  rendered  against  the 
plaintiffa,  who  are  condemned  to  pay  costs  in  both  courts. 
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Mills  Judson  t?.  J.  L.  Lewis,  SherifT,  et  sd. 

A  tale  will  not  defeat  an  attachment  which  ia  levied  before  delivery. 

To  ooostitate  a  valid  delivery,  the  conient  of  the  seller  mast  be  made  to  appear.  The  mere 
takii^  posscMiop  of  the  thing  sold  by  the  parchaser,  withoat  the  consent  of  the  sellefi 
does  not  anooant  to  a  delivety. 

The  plaintiff  bnraght  suit  against  the  sheriff  for  a  trespass,  in  levying  certain  attachments 
against  a  third  person,  upon  his  property.  The  sheriff  called  the  attaching  creditors  in 
wtrraoty.  The  plaintiff  had  purchased  the  property  of  the  debtor.  Held .-  That,  as  the 
attachments  were  levied  before  the  delivery  of  the  property  to  the  plaintiff,  he  bad  no 
i^t  to  obttmct,  or  embarrass,  the  process  of  the  court  agaiast  the  debtor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J- 
Hoffman  and  Ogden^  and  Benjamin  and  Micou,  for  plaintiff.  J.  /?.  Grymesi 
/.  B.  Bemiss,  T.  L.  Bayncj  and  M,  M,  Cohen,  for  defendants.  The  judgment 
of  the  court  {Eustis,  C.  J.,  absent,)  was  pronounced  by 
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Host,  J.  The  plaiDtiff  sued  the  Bheriff  of  the  parish  of  OrleaoB  as  a  tres- 
passer, for  having  seized,  under  writs  of  attachment  against  John  S.  CaldtotlU 
an  absconding  debtor,  movable  property,  which  be  claims  under  an  authentic  act 
of  sale  from  Caldwell,  sod  delivery  before  the  seizure.  Go  the  call  of  the 
defendant,  the  plaintiffs  in  the  attachment  suits,  made  themselves  parties  to  the 
record,  and  joined  issue  with  Mills  Judson.  They  subsequently  entered  into 
an  agreement  with  him,  that  the  property  attached  should  be  sold  by  the  sheriff; 
the  proceeds  to  be  held  by  him,  subject  to  the  respective  claims  of  the  parties 
to  the  agreement,  and  without  prejudice  to  their  rights.  The  property  was 
accordingly  sold,  and  the  plaiutiff  became  the  purchaser,  at  the  price  of  $5750, 
cash.  The  district  judge  appears  to  have  considered,  that  the  sale,  under 
which  Judson  claims,  was,  in  fact,  an  informal  pledge,  given  to  secure  a  loan  of 
85000,  upon  which  it  is  shown  that  six  hundred  dollars  have  been  refunded; 
and  being  of  opinion,  that  the  attaching  creditors  had  failed  to  make  out  their 
case,  he  gave  judgment  in  favor  of  Judson,  for  $4400,  to  be  paid  out  of  the 
proceeds  of  the  property.    The  attaching  creditors  have  appealed. 

The  agreement  entered  into  between  the  plaintiff  and  the  attaching  crediton, 
and  the  sale  under  it  of  the  property  attached,  amount  to  a  waiver  of  the  clain^ 
of  damages  against  the  sheriff.  He  is  now  a  mere  stakeholder;  and  the  only 
question  before  us,  is  in  relation  to  the  distribution  of  the  funds  in  his  hands. 
We  accede  fully  to  the  argument  of  the  plaintiff's  counsel,  that  the  agreement 
is  not  to  be  considered  as  admitting  the  respective  claims  of  the  parties  to  it ;  and 
that  the  proof  required  of  them  is  the  same,  as  if  no  such  agreement  had  beea 
made. 

Whatever  be  the  nature  of  the  plaintiff's  title,  it  is  incumbent  upon  him  to 
establish,  beyond  all  reasonable  doubt,  that  he  was  in  possession  of  the  property 
under  it  when  it  was  first  attached ;  for,  if  he  was  not,  after  the  attachment,  the 
property  was  in  the  custody  of  the  law,  and  could  no  longer  have  been  delivered 
to  him.  The  district  judge  considered  the  possession  of  the  plaintiff  most 
equivocal,  and  doubted  whether  it  had  preceded  the  first  attachment.  Tiie  cir- 
cumstances under  which  the  plaintiff  pretends  to  have  taken  possession,  after 
the  vendor  had  absconded,  are  of  so  suspicious  a  character,  that  we  cannot  give 
to  the  testimony  adduced  by  him,  on  this  part  of  the  case,  greater  weight  than 
our  learned  brother  gave  it ;  and  it  would,  perhaps,  be  sufficient  to  say,  thit 
the  evidence  of  anterior  possession  is  not  such,  as  excludes  all  reasonable  doubts 
of  the  reality  of  that  fact. 

But  there  is  another  difficulty  in  the  way  of  the  plaiutiff,  resulting  from  the 
nature  of  his  contract  with  Caldwell,  as  ascertained  by  the  evidence  of  his  own 
witnesses,  and  the  manner  in  which  it  has  been  partially  executed.  The  plain- 
tiff is  a  money  dealer,  and  did  not  intend  to  become  the  keeper  of  a  dram  shop 
and  ten-pin  alley.  The  act  of  sale  was  required  by  him,  under  the  belief,  that 
it  would  secure  a  loan  of  $5000,  which  he  made  to  Caldwell,  at  a  rate  of  inter- 
est, which  is  ignored.  The  sale  bears  date  the  2d  day  of  May,  1850.  It  is  in 
proof,  that  after  that  date,  Caldwell  remained  in  possession,  as  before,  until  the 
beginning  of  June,  when  he  absconded ;  and  that,  during  that  time,  he  was 
paying  the  plaintiff  two  hundred  dollars  a  week  on  account.  It  is  manifest,  that 
a  loan  to  be  refunded,  in  this  manner,  excludes  the  idea  that  the  possession  was 
ever  to  be  delivered  to  the  creditor.  Caldwell  had  no  other  means  of  refunding 
the  loan,  than  those  arising  from  the  profits  of  the  Phoenix  House ;  and  he  couM 
only  realize  those  profits,  by  retaining  the  possession  of  the  establishment.  The 
intention  of  the  parties  is  placed  beyond  all  doubt,  by  the  testimony  of  CdldwtUU 
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legKl  adriaar.  He  states,  that  Caldwell  remained  in  possession,  as  owner,  np  Jumom 
to  the  time  of  his  departnre ;  and  that,  before  he  went  away,  he  left  instructions  Lawn. 
t»  him,  the  witness,  and  to  his  clerk  and  agent,  Iktrnbtdl^  in  relation  to  the 
tdroioistration  of  the  property  in  the  Phcsnix  Honse,  during  his  absence.  He 
sud  he  was  going  to  California,  to  get  some  money  owing  to  him  there,  and 
would  soon  return;  and  he  requested  his  attorney  to  keep  off,  if  possible,  his  credi- 
tors, till  his  return,- when  he  would  pay  them  all.  The  plaintiif  was  one  of  those 
creditorfti  and  his  claim  was  the  largest  of  any ;  so  that,  so  far  from  Tumbtdl 
havifli^  authority  to  make  the  delivery  to  him,  or  to  allow  him  to  take  possession, 
be  was  ordered  to  retain  the  possession  himself,  and  positive  instructions  were 
given  to  the  attorney  to  keep  off  the  plaintiff  and  his  claim,  if  possible. 

The  lacts,  in  relation  to  the  delivery,  are  as  follows :  After  making  three 
weekly  payments,  Caldxcell  absconded,  without  the  knowledge,  and  to  the  great 
eoosternat'ion  of  the  plaintiff.  On  the  next  day,  the  plaintiff  went  to  the  Phoenix 
House,  as  an  act  of  possession,  and  sent  a  notary  there  to  make  an  inventory. 

Article  2453^  C.  C,  provides,  that  the  tradition  or  delivery  of  movable 
effects,  takes  place  either  by  their  real  tradition,  or  by  the  delivery  of  the  keys 
of  the  building  in  which  they  are  kept,  or  even  by  the  bare  consent  of  the  par- 
ties, io  certain  specified  cases.  Here,  there  was  no  real  tradition  or  delivery  of 
fcpys  by  the  vendor.  Under  the  nature  of  his  contract  with  the  plaintiff, 
his  consent  cannot  be  presumed ;  and  the  evidence  shows,  most  conclusively, 
that  he  never  intended  to  make  that  delivery.  We  conclude,  therefore,  that 
no  delirery  has  been  shown. 

The  views  of  the  district  judge,  in  relation  to  the  evidence,  did  not  differ  from 
our  own;  and  he  expressed  the  wish  that  he  had  it  in  his  power  to  extend  to 
the  friaintiff,  the  rule  applied  in  the  case  of  Nicholls  v.  BotU,  6th  Ann.  437* 
Bat  he  thought  he  was  not  authorized  to  do  so,  because  the  attaching  creditors 
had  omitted  to  prove  their  claims.  We  are  unable  to  assent  to  this  view  of  the 
kw  as  it  bears  upon  the  present  case.  The  ruling  of  the  court  would  undoubt-* 
ediy  be  correct,  if  the  plaintiff  had  been  in  possession  of  the  property  when 
the  attachments  were  levied  upon  it.  But  as  he  was  not,  he  has  no  right  to 
obstruct  or  embarrass  the  process  of  the  court ;  and  against  him,  the  writ  suffi-* 
eieotiy  justifies  the  seizure.  The  law  of  the  case  is  kid  down  as  follows,  by 
Mr.  Greenleaf :  '*  If  the  pkintiff  has  never  had  possession  of  the  goods,  so 
that  the  sale,  whatever  it  was,  is  incomplete  for  want  of  delivery,  the  proof  of 
this  fiict,  alone,  will  suffice  to  defeat  the  action  against  the  sheriff,  for  taking  the 
goodi  of  the  pkintiff.  But  if  the  transaction  was  completed  in  all  the  forms  of 
kw,  and  is  assaikble  only  on  the  ground  of  fraud,  the  sheriff  must  first  entitle 
hinoself  to  impeach  it,  by  showing,  that  he  represents  a  private  creditor  Of  the 
debtor;  and  ikoB  u  done,  by  any  evidence  which  would  establish  this  fact,  in  an 
action  by  the  creditor  against  the  debtor  himself,  with  the  additional  proof  of  the 
process  in  the  sheriff's  hands,  in  favor  of  that  creditor,  under  which  the  good* 
were  seized."  2  Greenleaf  Ev.,  597.  The  appearance  of  the  attaching  cre'di-* 
tors,  on  the  call  of  warranty  of  the  sheriff,  does  not  change  the  legal  aspect  of 
the  case. 

We  are  of  opinion,  that  the  pkintiff  has  no  claim  upon  the  fund  in  the  handa 
of  the  sheriff,  and  that  it  must  remain  subject  to  such  judgments  as  the  attach- 
ing creditors  nmy  obtain  against  John  S.  CaldivBlU  and  be  distributed  among 
them  according  to  their  rank. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed.  It  is 
fintiier  ordered,  that  there  be  judgment  agamst  the  plaintiff,  on  his  claim  npoD 
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JuDsoH  the  fund  in  the  hands  of  the  sheriff;  and  that  said  fond  there  remain  for  diatrf* 
Lkwm.  bution  among  the  attaching  creditors,  subject  to  the  order  of  the  Fourth  District 
Court,  from  which  the  first  writ  of  attachment  issued.  It  is  further  ordered,  that 
the  plaintiff,  Mills  Judson,  pay  costs  in  both  courts# 

Slideli.,  J.,  dissenting.  That  Judson  is  a  creditor  for  a  large  sum  of  monej 
actually  advanced  to  Caldwell^  is  established  beyond  dispute;  and  it  seems  to 
me  just,  that  he  should  have  the  fund  in  court  applied  to  his  claim,  unless  the 
persons  claiming  as  attaching  creditors  have  shown  a  better  right.  They  have 
omitted  to  shew  such  right. 

If  my  brethren  had  thought  it  consistent  with  precedent,  and  in  view  of  the 
peculiar  circumstances  of  this  litigation,  to  remand  the  whole  cause,  and  so  to 
give  the  defendants,  by  a  new  trial,  an  opportnoity  of  remedying  the  oversight 
they  have  committed,  I  might  have  yielded  to  such  a  disposition  of  the  cause* 
But  I  am  unable  to  concur  in  the  decree  now  made. 


Lopez  &  Co.  v.  Thomas  McAdam  &  Co. 

When  ft  pftrty  bai  been  indaced,  by  miBinformation  aad  a  Boppressioo  of  material  facta.  Uy 
take  a  joint  interest  in  a  shipmeDt  of  merchandise  to  a  foreign  port,  he  is  entitled  to  have 
the  contract  annalled,  and  to  recover  from  the  other  party  any  sums  he  may  have  paid  on 
account  of  the  shipmenC. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  L. 
CastcTUj  for  plaintiffs.  B,  D,  Howard^  for  defendants.  The  judgment 
of  the  court  was  pronounced  by 

SifiDELii,  J.  The  object  of  this  action  is,  to  have  declared  null  and  void  a 
contract  between  the  plaintiffs  and  the  defendants,  by  which  they  took  an  inter- 
est with  the  defendants  in  a  shipment  of  beef  to  London.  The  contract  wa» 
embodied  in  the  following  memorandum  :  **  Invoice  of  188  tierces  of  prime  mes» 
beef,  shipped  on  board  the  bark  Saone,  Robertson,  roaster,  consigned  to  Messrs, 
Jones,  Brothers,  London,  on  joint  account  of  Messrs,  T.  J.  Lopez  Sf  Co.,  and 
Thomas  McAdam  Sf  Co,  New  Orleans,  December  26,  1848.  188  tierces  of 
prime  mess  beef,  at  $16,  $3008;  droyage,  63  loads,  at  50c.,  $31  50--$3039  50. 
Advanced  on  the  purchase  by  Thmnas  McAdam  Sf  Co.,  $2,000 — 1,039  60. 
Thomas  McAdam  6^  Co's  half  is  $619  75 ;  T.  J.  Lopez  6f  Co's  half  is  $519  75. 
The  profit  on  the  half  of  the  above  transaction,  Thomas  McAdam  ^  Co, 
will  direct  being  paid  to  Messrs,  T,  J,  Lopez  8f  Co's  friends  in  London  or  here, 
when  account  sales  are  received.  (Signed)     Thomas  McAdam  &  Co." 

At  what  date,  whether  on  the  26th,  27th,  er  28th  December,  this  invoice 
was  furnished  to  the  plaintiffs,  does  not  appear.  On  the  28th  December, 
the  plaintiffs  paid  the  defendants  $519  75,  and  took  the  following  receipt: 
»*  Received,  New  Orleans,  28th  December,  1848,  from  T,  J,  Lopez,  five  hun- 
dred and  nineteen  dollars  seventy-five  cents,  for  one-half  interest  in  the  ship- 
ment of  188  tierces  of  prime  mess  beef,  per  Saone,  to  London,  as  per  invoice 
rendered.  (Signed)         Thomas  McAdam  &  Co." 

The  matter  may  have  been,  and  pi-obnbly  was,  the  subject  of  previous  nego- 
tiation ;  but  we  find  no  positive  evidence  of  a  final  consent  by  plaintiffs  to  share 
the  adventure  prior  to  the  28rh  December.  On  the  27tli  December,  1848,  the 
defendants  addressed  the  following  letter  to  Jones,  Brothers  :  »»  New  Oiieans, 
87th  December,  1848.    Messrs.  JsneSy  Brothers,  London.     Dear  Sirs:  By^ 
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the  bark  Saone,  Robertson,  master,  we  have  shipped  you  188  tierces'  prime        Lopiz 
Bess  beef;  160  packed  by  Thomas  McCarthy  and  Peter  Cuny,  and  28   by    J.      McAdam. 
S.  Bates.      We  purposed   shipping  more  by  this  vessel,   but  found  she  was 
feltine  too  deep;  the  cargo  all  being  heavy.      On  this  shipment  you  will  please 
make  insurance  for  dC700. 

**  We  have  drawn  on  you  at  sixty  days  sight  for  dC500,  which  please  ^honor. 
This  bill  waa  intended  to  cover  a  large  shipmen  t,  which  would  have  been 
made,  had  the  vessel  been  capable  of  taking  more ;  but  by  the  Russia,  now 
kwdion;,  we  will  send  the  balance,  and  such  other  as  we  can  conveniently  get. 
Any  of  the  parties  advancing  here,  will  readily  give  fifiy  shillings  per  tierce,  and 
vntil  you  raise  your  limits,  you  will  not  get  much,  unless  we,  as  now,  take  the 
rsapoDsibility  and  lisk,  which  is  not  pleasant  often.  Your  obedient  servants, 

(Signed)  Thomas  McAdam  <kCo." 

On  the  26ih  of  January,  1849,  Jones ^  Brother s^  addressed  to  Lopez  Sf  Co. 
and  McAdam,  Sf  Co,  lettei-s,  advising  them  of  their  refusal  to  accept  the  draft  of 
£500.  upon  the  gi-ound  that  McAdam  Sf  Co,  had  exceeded  the  limits  for  which 
they  wei-e  authorized  to  draw,  and  also,  in  consequence  of  the  receipt  of  the 
letter  o( Lopez  6f  Co.  on  the  one  hand,  nod  on  the  other,  the  silence  of  McAdam 
Sf  Co.  respecting  the  subject  of  that  letter,  which  circumstances  they  properly 
chancCerized  as  extraordinary. 

Upon  tke  refusal  of  acceptance  by  the  drawees,  Edward  Mom,  of  Liverpool, 
accepted  for  the  honor  of  James  Rohb  4*  Co.,  to  whom  McAdam  4*  Co.  had 
DegDtiated  the  bill,  together  with  the  bill  of  lading.  Mom  had  the  beef  sold 
and  returned  the  accouut  sales  to  Robb  Sf  Co,  They  exhibit  a  large  loss  on 
the  transaction.  There  was  a  bill  of  exceptions  to  the  admissibility  of  the 
acoouDt  sales «  which  it  is  unnecessary  to  consider.*' 

There  is  no  binding  contract  without  a  valid  consent  to  contract,  and  a  con- 
seat  iod  need  by  mi:}representation  and  suppressio  veri  with  regard  to  a  material 
subject  matter  of  the  contract,  will  not  hold  the  party.  He  may  demand  a 
rescisioB.     C.  O.  1813,  1841,  et  scq. 

In  the  piesent  case,  the  defendants  stated  in  the  invoice  furnished,  that  they 
had  advanced  on  the  purchase  $12,000.  Taking  the  view  of  this  expression  most 
fibers]  to  the  defendants,  and  supposing  it  to  mean  that  they  had  obtained  aa 
advance,  as  is  common  here  upon  European  shipments,  it  was  ceitaiply  a  repre- 
sentalaon  that  they  had  not  obtained  an  allowance  for  more  than  $2000.  But 
how  did  the  matter  stand  when  the  agreement  for  joint  account  shipment  was 
proposed,  or  at  all  events,  at  the  time  when  the  plaintiffs  manifested  their  final 
aaseot  to  the  contract,  by  paying  their  money  /  The  defendants  had  actually 
negodated  a  bill  of  exchange  for  c£500,  together  with  the  bill  of  lading,  and  this, 
in  contraveDtioo  of  their  arrangement  with  the  house  who  were  the  selected 
consignees  of  the  joint  account  shipment ;  and  they  had  also  advised  those  con- 
signees of  the  shipment.,  without  making  any  mention  of  the  plaintiffs'  actual 
or  expected  interest,  or  any  provision  for  placing  their  share  of  the  surplus  pro- 
ceeds, if  any,  to  the  credit  of  the  plaintiffs.  Now  the  just  and  the  mercantile 
ioqairy  In  such  n  case,  is  this :  would  Lopez  4'  ^<^*  hs^Q  assented  to  take  an 
interest  in  the  adventure,  and  have  advanced  their  money,  if  they  had  known 
the  true  state  of  the  case  )  This  question  cannot  be  answered  affirmatively. 
All  the  probabilities  are  the  other  way.  As  pinideot  men,  the  plaintiffs 
Would  have  foreseen  what  took  place ;  the  prompt  refusal  of  the  drawees  to 
honor  the  draft.  Again,  they  would  also  have  seen,  that  in  whatever  hands  the 
shipment  might  alternately  go,  its  proceeds  would  liave  to  be  furst  applied  to  the 
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Lopsz       nimbiineoieDt  of  the  bolder  of  the  bin  of  the  exoe«  over  tiie  Mipnhted  adviiiee 

McAoAV.     of  $2,000,  whicb  escew  bad  gone  into  tbe  pockets  of  the  defeDdants,  mooosiflteotly 

with  the  oodentaDding  with  the  ptaintiffs;  and  they  would  also  have  seen,  diat 

DO  provision  had  been  made  for  putting  their  share  of  the  capital  and  profits, 

if  aoj,  at  their  disposition  in  London. 

We  are  therefore  of  o|Muion,  that  the  plaintiflTs  roust  be  considered  as  having 
consented  co  the  joint  adventure  and  advanced  their  money  in  error,  induced  by 
misrepresentation  and  suppression  of  material  facts  on  the  part  of  the  defend- 
ants ;  and  that,  upon  discovering  the  true  state  of  the  matter,  they  had  a  right  to 
repudiate  the  transaction,  and,  by  an  action  of  recision,  recall  the  money  paid. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  plaintiffs  recover  from  the  defendants,  the  sum  of  five  hundred  and 
nineteen  dollars  and  seventy-five  cents,  with  interest  thereon  from  the  20tb 
Pecember,  1848,  until  paid,  and  costs  in  both  courts. 


C.  ToLEDANO  V.  William  Relf. 

Where  a  party  in  an  aothentic  act,  oonfeues  the  exiitence  of  a  debt,  and  autfaorixef  tbe  cro* 
ditor  to  enter  op  Jadgment  without  notice  or  delay,  coarta  have  the  power,  npoa  the 
exhibition  of  luch  an  iostrament,  to  carry  into  effect  the  agreement  between  the  parties 
in  the  same  manner  aa  if  tbe  parties  were  preaent  and  confessing  in  open  ooort'  Fartief 
can  confess  Judgment  by  special  power  of  attorney  as  well  as  in  person. 

Where  a  jadgment  rendered  with  a  stay  of  execotion  for  a  certain  time,  has  been  recorded 
in  tbe  mortgage  office,  it  operates  as  a  jndidal  mortgage  from  the  date  of  its  recordatioo; 
although  the  delay  for  the  issuance  of  the  execution  may  not  have  expired. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Id  this  suit  the  controversy  was  between  the  plaintiff  and  William  Ryan^ 
third  opponent.  H»  H.  Sirawhridge^  for  plaintiff.  John  Gedge,  for  third 
opponent.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  appeal  is  taken  by  the  plaintiff  from  a  judgment  of  tbe 
court  of  the  Fourth  District  of  New  Orleans,  by  which  the  proceeds  of  certain 
slaves  in  tht  hands  of  the  sheriff,  were  awarded  to  Ryan,  a  creditor  bj  judicial 
mortgage,  in  preference  to  the  plaintiff. 

The  plaintiff  claims  the  proceedl  of  the  slaves  by  virtue  of  a  special  mortgBge* 
bearing  date  the  14th  of  February,  1848.  This  mortgage  was  given  to  secure 
the  payment  of  a  draft,  of  which  the  plaintiff  was  the  acceptor;  which  draft  wbh 
paid  at  its  maturity.  We  determined,  in  the  case  of  Salaun  v.  Relf,  in  wbich 
Toledano  was  a  party,  that  Toledano,  in  paying  this  draft,  paid  his  own  debt, 
which  the  mortgage  was  given  to  secure ;  and  the  purpose  of  the  mortgage 
being  thus  accomplished,  as  there  was  no  reservation  or  qualification  in  the  act 
of  mortgage,  and  no  other  object  disclosed  in  it,  the  mortgage  could  not  be  kept 
alive  for  any  other  object,  or  for  the  benefit  of  any  other  person,  not  resulting 
from  the  tenor  of  the  draft  itself.  We  held,  that  other  mortgage  creditors  being 
strangers  to  the  secret  equities  subsisting  between  the  parties  to  the  draft,  tbeir 
rights  must  depend  upon  the  record  of  the  debt  and  mortgage.  4th  Add.  576* 
We  find  no  reason  to  doubt  the  correctness  of  this  deci8ion,and  deem  it  sufllicieDt 
to  refer  to  the  opinion  of  the  court  delivered  in  the  case. 

The  plaintiff  also  claims  precedence  of  the  judicial  mortgage  of  Ryarty  by  virtue 
of  a  subrogation  to  the  rights  of  Salaun,  a  judgment  creditor,  whose  case  we 
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fave  jttit  Btstsd.    Bat  the  judgment  of  Byan  was  recorded  la  the  mortgage     Tolxdaiio 
ofioe  oo  the  16th  July,  1847,  previous  to  the  recording  of  SalautCs  judgment.  EsLr. 

Rf4iM^  ih»  appeliee,  la  a  judgment  creditor  of  the  debtors,  John  A.  and  Edward 
WItyAam.  The  judgment  was  rendered,  on  confession,  by  the  Third  District  Court, 
00  die  15th  of  July,  1847.  Its  validity  has  been  assailed  on  various  grounds  by 
the  counsel  for  the  appellant.  It  appears,  that  Ryan  sold  his  stock  in  trade  of 
hsidware  to  the  IVeyshimi's  for  $17,AQI  40,  of  which  $3000  was  received  in 
cash,  and  ibr  the  balance,  $14,401  40,  the  purchasers  subscribed  eight  several 
pnauasoty  notes,  payable  at  different  periods.  The  sale  was  by  authentic  act, 
which,  among  other  things,  provided  that  the  act  should  import  confession  of 
judgment,  and  that  the  said  Ryan  should  have  the  right  immediately,  and  before 
the  delivery  of  the  goods,  to  have  judgment  entered  thereon  for  the  amount  of 
said  notes,  with  interest,  without  any  previous  citation  or  notice ;  that  no  appeal 
#|iuid  be  taken  from  said  judgment,  or  any  notice  thereof  to  the  defendants  be 
leqiuired,  provided  that  no  execution  should  be  taken  on  said  judgment,  except 
on  tine  reapective  maturity  of  the  notes. 

On  a  petitioo  filed  on  the  same  day  by  Ryan^  judgment  was  rendered  on  this 
inatmmeDt,  with  a  stay  of  execution,  as  therein  provided,  the  plaintiff  remitting 
to  the  defendants  the  sum  of  one  thousand  dollars ;  an  execution  was  taken  out 
on  this  jodgment,  and  the  defendants  appeared,  by  attorney,  for  the  purpose  of 
Mitiog  said  execution  aside,  which  rule,  after  an  appearance,  was  discharged. 

We  understand  the  act  on  which  the  judgment  was  rendered,  to  contain  a 
power  to  the  creditor  to  enter  up,  formally,  a  judgment  in  a  court  having  com- 
petent jurisdiction,  which  can  be  legally  given  to  a  plaintiff,  when  the  defendant 
recognizes  his  right  of  action  and  confesses  the  debt.  On  the  exhibition  of  an  act  of 
this  kind,  we  think,  courts  have  the  power  to  carry  into  effect  the  agreements  of 
parties,  in  the  same  manner  as  they  would  act,  were  the  parties  actually  present 
and  confessing  in  open  court.  In  other  words,  that  parties  can  confess  judg- 
ment by  a  special  power  of  attorney,  as  well  as  in  person.  We  think,  there  is 
nothing  in  this  judgment  which  rendered  it  invalid. 

We  concur  with  the  district  judge  in  the  opinion,  that  there  is  nothing  in  the 
release  of  Ryan  of  part  of  the  property  of  the  debtors  from  his  judicial  mortgage, 
which  affords  ground  of  complaint  to  the  appellant. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Valmont  D.  Terrebonne  v.  Michael  Walsh. 

The  plaintiff  bad  lold  a  slave,  having  with  ber  a  young  child.  In  the  act  of  eale,  no  mention 
waf  made  of  the  child.  He  inititated  aaic  for  the  child.  Hdd :  That  as  the  right  to 
retcind  the  lale  of  the  mother  was  not  claimed  in  the  suit,  and  that,  as  it  appeared,  tba 
porchaaer  was  aware  of  the  existence  of  the  child  at  the  time  of  the  sale,  the  plaintiff 
BiMt  be  regarded  as  the  owner  of  the  child,  and  was  entitled  to  its  possession  when  it 
reached  tea  years  of  age,  or  npon  the  death  of  the  mother,  if  she  died  before  that  time ; 
and  that,  in  the  meantime,  the  purchaser  must  bear  the  harden  of  supporting  the  child. 

APPEAL  from  the  District  Court  of  Lafourche,  Randall,  J*    /•  C.  and  A. 
Beally,  for  plaintiff.     Winchester  Hall,  for  defendant.    The  judgment  of 
the  court  was  pronounced  by 

SunEUn  J«  The  phiintiif  is  the  administrator  of  the  succession  of  BridgH 
Lyons,  The  succession  is  the  owner  of  a  slave,  named  Polly,  sold  to  Mrs. 
Lyons ;  and  the  plaintiff  claims,  by  rirtue  of  that  sale,  the  ownership  of  a  young 
child,  which  wus  bom  of  Polly  before  the  sale.     It  does  not  expressly  appear, 
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TcBBSBomn  lihat  Walsh  intended  to  part  with  the  ownership  of  the  child.  The  deed  of  flris 
Waub.  expresBes  no  soch  intention ;  his  retaining  possession  of  the  child  after  the  sale 
of  the  mother,  contradicts,  so  fiur  as  the  acts  of  the  parties  go,  snch  an  intention; 
and  there  is,  therefore,  nothing  for  the  plaintiff's  clsim  to  rest  upon,  but  the 
implication,  which,  it  is  said,  the  law  will  make  in  sach  a  case.  The  law  forbidfl 
the  mother  to  be  sold,  separately,  from  the  child,  which  has  not  attained  the  age 
of  ten  years ;  and  therefore,  it  is  argued,  the  child  must  be  considered  as  an 
accessory,  and  as  passing  with  the  sale  of  the  mother. 

The  legislation  infoked  was  dictated  by  considerations  of  humanity,  and  was 
intended  to  secure  to  the  child  the  maternal  care  during  its  tender  years.  We 
are  excluded  in  this  action,  and  under  the  circumstances  of  the  present  case, 
from  the  inquiry,  whether  the  sale  of  the  mother,  by  reason  of  her  being  sold 
without  a  simultaneous  and  concurrent  sale  of  the  child,  could  be  rescinded. 
The  ownership  of  the  mother  is  not  now  disputed.  The  sole  inquny  which  can 
be  entertained  in  this  cause,  is,  in  whom  are  vested  the  ownership  and  right  of 
possession  of  the  child  ?  Our  opinion  is,  that  the  defendant  has  not  lost  tbe 
ownership  of  the  child,  it  beiog  not  an  accessory  of  the  mother,  in  an  unqaalilied 
sense.  But  until  the  child  has  attained  the  age  of  ten  years,  or  the  death  of  tbe 
mother  prior  to  that  event,  it  cannot  lawfully  be  separated  firom  the  mother;  and 
therefore,  the  plaintiff's  action  for  the  possession  of  the  child  is  well  founded. 

It  is  proper  to  observe,  that  under  the  evidence,  we  must  consider  the  vendee 
as  knowing  tbe  existence  of  the  child  at  the  time  of  the  purchase  of  the  mother. 
If,  therefore,  the  rearing  of  the  child  be  onerous,  the  burden  is  the  result  of  the 
purchaser's  own  fault. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed ;  thst 
the  plaintiff  recover  the  possession  of  the  child,  mentioned  in  the  petition;  that 
the  defendant  be  enjoined  from  attempting  to  separate  the  child  from  its  mother, 
until  the  said  child  has  attained  the  age  of  ten  years,  at  which  time,  or  on  the 
death  of  the  mother,  if  she  should  sooner  die,  the  said  defendant  may  resume 
said  possession  as  owner  of  the  child ;  that  the  costs  of  the  suit  in  the  court 
below  be  paid  by  the  defendant,  and  that  the  costs  of  the  appeal  be  paid  by  &e 
plantiff. 


J.  Bermudez  V.  Union  Bank  of  Louisiana. 

The  ftipalation  in  bonds  given  to  the  Union  Bank«  that  in  case  of  non-payment  at  matontyi 
the  borrower  is  to  pay  ten  per  cent  interest  after  that  time,  is  obligatory,  and  the  party 
will  be  condemned  to  pay  it. 

Where  a  stockholder  in  the  Union  Bank,  in  addition  to  the  nsnal  amoant  loaned  onstockt 
borrows  fifteen  per  cent  on  his  stock,  it  will  be  regarded  as  a  stock  loan.    ' 

APPEAL  from  the  Fiflh  District  Court  of  New  Orleans,  Buchanan,  I 
Benjamin  aod  Micou,  and  C.  Roselius,  for  plaintiff.  H.  U.  Dennis,  ^ 
defendant  Eustis,  C.  J.,  declined  sitting  in  this  cause.  The  other  judges 
delivered  separate  opinions. 

Slidell,  J.  This  litigation  arises  out  of  two  obligations,  executed  by  Ber- 
mtidez  in  favor  of  the  Union  Bank.  One  of  them,  is  for  the  loan  made  to  Ber-- 
mudez,  as  a  stockholder,  under  the  31st  section  of  the  charter.  The  other,  » 
for  an  additional  loan.    Both  were  secured  by  mortgage. 
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n*  fint  question  preseDtod  for  onr  consideration  is,  whether,  upon  the  first    Bibhvdi^ 
eUigttion,  the  bank  »  entitled  to  ten  per  cent,  after  mattirity,  on  the  entire  prin-  umoiT  Bias; 
dptL    This  obligation  is  in  the  form  nniversally  adopted  in  such  cases  by  the 
tank  'since  its  eetablishment.    It's  tenor  is  as  follows : 

»•  Be  it  known,  that  I  have,  this  day,  received  from  the  Union  Bank  of  Louisi- 
ana, the  snm  of  nine  thousand  nine  hundred  and  forty  dollars,  being  the  whole  of 
my  credit  as  a  stockholder  of  two  hundred  and  eighty-five  shares  of  said  institu- 
tioB,  which  sum  I  will  pay  at  the  banking  house  in  New  Orleans,  on  the  first 
December,  1839,  fixed,  or  renew,  according  to  the  provisions  of  the  charter  of 
aaki  bank.  The  payment  of  the  aforesaid  sum  of  money  is  secured  by  a  deed  of 
mortgage,  passed  before  A.  Mazureaut  notary  public,  in  and  for  the  parish  and 
city,  under  date  of  the  13th  day  of  December,  1838.  New  Orleans,  Ist  Decem- 
ber, 1838.       (Signed)     J.  Bermudez.'* 

The  mortgage,  by  which  this  obligation  is  secured,  and  whose  terms  must  also 
be  conmdered  as  incorporated  in  the  obligation,  contains  the  following  clause : 
**  If  the  whole  amount  of  his  loan,  or  any  part  thereof,  shall  not  be  punctually 
paid,  whenever  he  shall  be  required  so  to  do  by  the  Board  of  Du-ectors  of  the 
Union  Bank  of  Lonisiana,  then,  and  from  that  moment,  this  present  mortgage,  by 
Tirtne  of  the  24th  section  of  the  act  of  incorporation  aforesaid,  shall  bear  ten  per  cent 
interest  per  annum ;  and  the  said  Union  Bank  of  Louisiana  shall  have  the  right 
to  caase  to  be  seized  and  sold,  the  said  mortgaged  premises,  in  whose  hands 
soever  the  same  nay  be  found.'* 

The  24th  section  of  the  charter  enacts,  that  **the  mortgages  for  stock  and  loans 
granted,  by  virtue  of  this  act,  shall  bear  ten  per  cent  interest  per  annum,  after 
maturity,  if  not  punctually  paid.'* 

The  3 Ist  section  enacts,  that  **  each  and  every  stockholder  shall  be  entitled  to 
a  credit,  equal  to  one-half  of  the  total  amount  of  his  shares ;  provided,  that  as 
use  may  be  made  of  such  credit,  notes  or  obligations  for  the  amount,  so  used, 
shall  be  funishedi  and  the  interest  thereon  shall  be  annually  paid  in  advance ; 
and  the  principal  shall  be  paid  in  equal  installments,  so  that  ^le  whole  shall  be 
paid  at  the  expiration  of  twenty  years  from  the  passage  hereof." 

The' interpretation  which  the  bank,  in  its  dealings  with  its  stockholders,  has 
uniformly,  since  its  establishment,  insisted  upon,  and  which  it  now  invokes,  is  this, 
thai  the  stockholder,  at  the  end  of  the  year,  should  pay  the  twentieth  of  the  prin- 
cipal, and  the  annual  interest  on  the  balance,  in  advance,  at  the  rate  of  seven  per 
cent;  aodon  the  fulfillment  of  this  condition,  would  enjoy  the  privilege  of  renewal. 
But  if  he  fails  to  fulfill  this  condition,  the  whole  amount  of  the  loan  matures,  and 
is  exigible,  with  ten  per  cent  thereafter,  and  the  mortgaged  property  may  be  seized 
and  sold,  to  enforce  payment.  The  term,  says  the  appellant,  was  granted  only  on 
condition,  that  you,  the  stockholder,  diminish  your  indebtedness  and  pay  interest 
in  advance.  In  not  doing  so,  you  weaken  the  security  of  the  bank ;  for  your  slaves 
are  growing  okl,  your  buildings  are  wearing  out,  and  besides,  you  deprive  the 
bank  of  the  profits  it  might  make,  by  using,  in  its  banking  business,  the  money 
yon  ought  to  have  paid,  and  which  you  seek  to  keep  at  seven  per  cent  interest, 
ahhoogh  you  borrowed  it  at  the  higher  rate  of  seven  per  cent  discount.  Your 
ponctual  feUow-stock holders,  since  the  existence  of  the  corporation,  have  acqui- 
esced in  this  view  of  their  duty,  and  have  paid  their  instaUments  and  interest,  in 
advance,  accordingly;  thus  contributing  to  enrich  the  funds  of  the  bank,  in  which, 
when  a  distribution  of  profits  takes  place  under  the  charter,  you  will  claim  to  be 
an  equal  participant. 
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Bksmvdk  On  the  other  hand,  the  appellee  contends,  that  in  no  event  is  he  bound  to 
UsioM  Bank.  P^J  more  than  the  twentieth  at  the  end  of  each  year ;  and  that  even,  if  be 
neglects  to  pay  an  installment  at  the  end  of  the  year,  and  to  pay  the  interest  on 
the  balance  in  advance,  the  balance  of  the  principal  is  only  exigible  by  installments^ 
and  interest  on  that  balance  runs  only  at  seven  per  cent.  To  charge  him  ten  per 
cent  interest,  is  to  charge  him,  it  is  said,  a  penalty  for  not  having  paid  "what  is 
not  due. 

We  have  stated  the  conflicting  pretensions  of  the  parties,  but  we  do  not  con- 
sider it  necessary  to  discuss  them  at  length.  This  same  question  was,  some 
years  since,  considered  by  this  court,  after  elaborate  argument  at  bar,  in  the  case 
of  the  Union  Bank  v.  Guicct  2d  Ann.  250,  and  was  then  decided.  We  are 
still  satisfied  with  the  opinion,  for  the  reasons  then  stated.  But  it  is  proper  to 
add,  that,  at  this  late  day,  when  the  bank  is  liquidating  its  affairs,  after  having 
dealt  with  its  stockholders  who  stand  towards  each  other  in  the  relation  of 
partners,  upon  that  view  of  their  liability  during  nearly  twenty  years,  we  ^roald 
scarcely  be  permitted  to  treat  the  question  as  an  open  one. 

The  next  question  presented  for  our  consideration  is,  whether  the  bank  is 
entitled  to  recover  more  than  seven  per  cent  interest,  after  maturity,  npon  the 
other  bond.  Our  conclusion  is,  that  the  stipulation  for  ten  per  cent  interest, 
after  maturity,  must  be  enforced.  The  subject  has  been  considered  io  the 
opinion  prepared  by  Mr.  Justice  Rest.  There  has  been  some  difference  as  to 
our  reasons  for  adopting  this  conclusion ;  but,  in  the  conclusion  itself,  ^re  all 
concur. 

The  only  remaining  matter  is,  what  credits  are  to  be  allowed  for  alleged  pay- 
ments. It  seems  to  us,  there  was  error  in  the  decree  below,  in  allowing  a  credit 
of  eight  hundred  and  seventy-five  doUors  on  the  25th  June,  1844  ;  and  that  the 
view  taken,  as  to  that  item,  by  the  appellants  counsel,  is  correct.  We  have  alao 
doubts  as  to  the  allowance  of  another  item  of  credit,  claimed  by  the  debtor, 
beyond  the  amounts  credited  in  the  bank's  account.  As  the  account  has  to  be 
reformed,  in  consequence  of  the  opinion  of  this  court,  on  the  subject  of  interest, 
we  shall,  before  expressmg  a  definitive  opinion  as  to  the  credits  claimed,  direct  a 
reference  to  auditors,  unless  the  parties  can  agree  upon  a  statement. 

January  26,  l852.-*-Since  the  foregoing  opinion  was  read,  some  days  have 
elapsed,  and  the  parties  have  not  agreed  upon  a  statement.  We  have  concluded 
to  remand  the  cause,  for  the  purpose  of  having  the  question  of  credits 
re-examined. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed ; 
and  it  is  further  decreed,  that  this  cause  be  remanded  for  a  new  trial,  and  for 
further  proceedings,  according  to  the  legal  principles  on  the  subject  of  interest, 
stated  in  the  opinion  of  the  court ;  the  appellee  paying  the  costs  of  the  appeal. 

Host,  J.  The  district  judge  was  of  opinion,  that  the  additional  loan  of  fifteen 
per  cent  on  the  amount  of  the  stock,  was  not  a  stock  loan  within  the  meaning  of 
the  charter,  and  that  ordinary  mortgage  loans  do  not  come  within  the  penalty 
attached  by  the  24th  section  to  a  default,  but  under  the  dispositions  of  the  9th 
section,  which  is  the  law  of  the  corporation  in  regard  to  the  rate  of  interest  it 
may  exact.  He  accordingly  reduced  the  interest  on  the  bond  given  for  that 
loan  to  seven  per  ce^t.     In  this,  we  think  there  is  error. 

This  loan  was  reviewed  by  the  board  who  authorized  it,  (the  defendant  being 
one  of  them,)  as  an  extension  of  the  stock  loan,  and  we  are  not  prepared  to  say 
that  it  might  not  be  viewed  in  that  light  against  all  the  stockholders  who  availed 
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I  of  it.     But  we  will  consider  the  case  as  one  of  ao  ordinaiy  loan  on     Bkbxvdbi 

Hie  proTision  of  the  24th  section  is,  that  the  mortgages  fiir  stock  and  loans 
gnnted  by  f  iitae  of  the  chaiter,  shall  bear  ten  per  cent  interest  per  annum 
after  maturity,  if  not  punctually  paid. 

The  expresaaons  used  are  extremely  ambiguous ;  but  we  are  of  opinion,  that 
the  interpretation  by  which  the  section  is  extended  to  all  loans  on  mortgage,  is 
the  only  one  by  which  effect  can  be  given  to  every  part  of  it,  and  that  it  is  most 
coBsonaat  with  reason. 

The  aubecriptJon  for  stock  is  not  to  be  paid  up ;  there  is,  therefore,  no  such 
thing  as  the  maturity  of  the  stock  itself,  and  if  the  literal  sense  is  to  be  fol- 
towedi  the  firet  part  of  the  sectk)n  is  entirely  without  meaning.  But  a  reason- 
able meaning  is  easily  found,  if  the  letter  of  the  law  be  disregarded,  and  the 
intentioa  of  the  Legislature  ascertained.  The  charter  provides  that  every  stock- 
hoMer  Bhall  be  entitled  to  a  loan  of  fifty  per  cent  on  his  stock,  and  contains  no 
express  provision  that  any  mortgage,  besides  the  stock  mortgage,  shall  be  given 
to  secure  that  kmn.  The  Legislature  evidently  viewed  the  stock  mortgage  aa 
the  security  for  the  stock  loan,  and  they  must  have  meant  by  the  maturity  of 
the  stock,  the  maturity  of  the  installments  of  the  loan  made  upon  it,  or  they 
meant  nothing  at  all;  a  conclasion  to  which  a  court  of  justice  cannot  come. 

We  must  believe  that  the  first  part  of  the  24th  section  applied  to  stock  loans, 
and  that  the  loans  subsequently  mentioned,  are  the  ordinary  mortgage  loans.  The 
two  together,  constitute  the  mortgages  granted  by  virtue  of  the  chaiter,  to  which 
this  section  has  express  reference. 

This  construction  is  corroborated  by  other  dispositions  of  the  charter.  Sec- 
tions 26  and  27  provide,  that  the  right  of  the  bank  to  cause  to  be  seized  and 
sokl,  property  mortgaged  to  them,  shall  remain  unimpaired  by  respites  obtained, 
or  voluntary  aarrenders  made  by  their  debtors.  Although  these  sections  would 
seem  to  have  reference  to  ordinary  mortgages  only,  the  board  has  uniformly 
daimed  and  enjoyed  the  privilege  which  they  give  in  cases  of  loans  on  stock. 

So,  the  section  which  authorizes  married  women  to  bind  themselves  with 
their  husbands,  though  not  including  in  terms  stock  loans  and  mortgages,  was 
deariy  intended  to  apply  to  them. 

But  if  it  were  true,  that  the  24th  section  was  originally  susceptible  of  a  dif-* 
feraot  interpretation,  it  has  been  so  understood  by  the  stockholders,  the  board 
of  directors,  and  the  customers  of  the  bank,  during  the  entire  existence  of  the 
chaiter;  and  this  understanding  of  it,  has  materially  increased  the  profits  soon  to 
be  divided  between  the  plaintiff  and  the  other  stockholders.  To  disregard  now 
that  interpretation,  would  be  contrary  to  justice  and  subversive  of  all  rules  of 
sound  oonatmction. 

PmssTOir,  J.     I  concur  in  the  opinion  delivered  by  Judge  Rest 
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Greenwood  Leflore  v.  James  G.  Carson.  ^  g*j 

The  vendor  hss  no  privilege,  anlesi  his  act  of  sale  be  recordod  in  the  office  for  recording   h05   iob| 


mortgages. 
A  taJe  cADDOt  be  annolled  for  the  non-payment  of  a  portion  of  the  price,  whore  the  parties,      125 
fiom  their  tranaactione,  hare  rendered  it  imposaiUe  to  place  each  other  in  the  same  situ 
■tioii  tbey  tr ere  in  before  tfae  sale  was  made. 
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Ltfiowm        k  PPEAL  from  the  District   Court  of  Carroll,  /.    N.    T.   Riehardwrc,  h 
Camov.      -^  Sl4icey  and  Sparrow,  for  plaiatiff.    A.  B.  Caldwell,  for  defendant.    The 
judgment  of  the  court  was  proaounced  by 

Slideij.,  J.  The  ptaintiff  sues  as  endorser  of  a  note,  given  by  the  defendant 
to  HaUey,  the  payee,  for  part  of  the  price  of  a  plantation,  bought  by  the  defen^ 
dant  from  Halsey.  The  note,  on  its  fiice,  atatea  its  consideration,  and  that  its 
payment  is  subject  to  the  conditions  contained  in  the  act  of  sale. 

The  defendant  excepted  that  the  suit  was  premature.  He  also  exceptedr 
that  if  it  was  not  premature,  all  further  proceedings  should  be  suspended,  until 
the  plaintiff,  er  Halsty,  should  give  him  security  to  protect  him  from  distorb- 
aoce,  with  which  he  alleged  he  was  threatened  by  /.  F,  Butler,  the  transferree 
of  a  claim  formerly  held  by  A,  P.  Merrill,  These  exceptions  he  founds  upon 
a  stipulation  contained  in  the  act  of  sale  for  the  suspension  of  the  payment  of 
this  and  other  notes,  upon  certain  contingencies.  The  stipulation,  which  is 
prolix,  need  not  be  set  out  at  length.  It  is  sufficient  to  quote  the  averment  in 
the  defendant's  plea,  w^hich  is  in  these  words :  **  The  true  meaning  of  the 
above  stipulation  is,  that  said  Carson  was  thereby  to  be  protected  from  all  dan- 
ger of  having  to  pay  the  note  sued  on  in  said  suit,  number  537,  in  order  to  pre- 
serve his  tide  to  the  land  conveyed  to  him  by  said  act  of  sale." 

For  the  proper  consideration  of  the  defence,  it  is  necessary  to  state  the  mate- 
rial facts,  which  are  complicated. 

In  May,  1837,  McDonald  mortgaged  to  the  the  Union  Bank,  a  plantation  and 
■laves,  in  the  parish  of  Carroll,  to  secure  a  loan  of  $50,000.  In  June,  1637, 
he  executed  another  mortgage  on  other  slaves  in  the  same  parish,  as  secnrity 
for  the  same  debt.  Both  mortgages  were,  in  June,  1847,  inscribed  in  the 
mortgage  book,  kept  in  the  office  of  the  parish  judge  of  that  parish.  At  the 
time  of  executing  these  mortgages,  all  the  property  was  unincumbered,  and 
McDonald  appeared  on  the  public  records  as  its  sole  owner.  In  1836,  Mc- 
Donald had  given  a  bond  sous  seing  privc,  to  /.  M.  and  B.  H.  Payne,  to  make 
them  title  to  half  of  the  plantation  and  slaves;  and  a  few  days  afterwards,  the 
Paynes  and  McDonald  formed  a  partnership  as  cotton  planters,  which 
lasted  until  1841.  On  the  21st  June,  1837,  immediately  after  McDonaldhi^ 
completed  his  loan  from  the  Union  Bank,  he,  in  compliance  with  his  bond,  eze- 
euted  before  a  notary  public,  a  deed  of  sale  to  the  Paynes,  of  an  undivided  half 
of  the  plantation  and  slaves,  for  the  price  of  $60,000,  namely,  $10,000  cashy 
and  the  balance  in  six  notes.  One  of  these  notes  was  transferred  to  MerriU  in 
1838,  or  subsequently. 

The  deed  declared  that  McDonald  was  to  pay  one-half  of  the  loan  of  150,000 
obtained  of  the  Union  Bank,  and  the  Paynes  the  other  haJft  no  mortgage  for 
the  price  was  stipulated  in  the  deed,  as  is  usually  done.  This  conveyance  was 
recorded  in  the  record  book  of  alienations,  in  the  proper  office  of  Carroll  parish, 
but  was  not  inscribed*  in  the  record  book  of  mortgages.  It  is  proved,  that  a 
separate  book  for  recording  mortgages  had  been  kept  in  the  office  of  the  parish 
judge  since  1833.  In  1841,  soon  after  the  dissolution  of  the  partnership  between 
the  Paynes  and  McDonald,  the  former  executed  to  the  Union  Bank  a  mort- 
gage for  $31,656  45,  upon  the  portion  of  the  property  which  fell  to  them  in  the 
partition  of  the  property  made  with  McDonald,  This  mortgage  was  given  in 
pursuance  of  the  stipulations  of  the  act  of  partition,  and  of  the  undertaking  in" 
the  dbed  of  purchase  in  1837,  by  which  they  promised  to  pay  one-haJf  the 
Union  Bank  debt.  It  was  accepted  by  the  Union  Bank,  upon  the  certificate  of 
the  recorder  of  mortgages  of  the  parish  of  Carroll,   that  there  was  no  mortgage 
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r  the  property  in  the  aaroe  of  the  Paynes^  and  none  in  any  other  person's  Lkflori 
,  except  that  of  McDonald  to  the  Union  Bank  for  $50,000  above  men-  Caasom. 
tiooed.  It  was  duly  inscribed  in  the  book  of  mortgages  in  Carroll  parish,  in 
Angust,  1*841.  Under  this  mortgage,  the  property  was  seized  and  sold  to 
White  in  1845.  While  sold  the  land  to  HaUey^  and  in  1646,  Halsey  sold  to 
the  defendant,  as  above  stated.  Merrill,  aa  the  holder  of  one  of  the  Pa^nc 
DoCes,  claimed  the  vendor's  privilege  on  the  land ;  other  persons  also  had  claims. 
WhiU  bought  at  the  sherifTs  sale,  made  utider  the  Union  Bank  mortgages,  for 
the  sum  of  $41,750  cash,  and  brought  suit  against  the  Union  Bank  and  the 
other  creditors,  who  claimed  privileges  and  mortgages,  in  order  to  settle  the 
4|aestion  of  priority  among  them,  and  determine  to  whom  the  purchase  money 
befonged.  MerriUt  thus  made  defendaot,  asserted  that,  as  holder  of  the  note 
of  /.  M*  and  B.  H,  Payne,  he  had  the  privilege  of  vendor  upon  the  property 
thus  sold  and  its  proceeds;  he  denied  the  existence  of  any  mortgage  rights  in 
ftvor  of  the  Union  Bank,  and  prayed  that  he  might  have  judgment  for  so  much 
of  the  proceeds  of  the  pkmtation  as  would  satisfy  iiis  claim.  There  was 
jndgment  classing  the  creditors  as  follows  :  1st,  The  Union  Bank ;  2d,  Halsey ; 
3d,  January :  thus  giving  them  all  precedence  over  Merrill,  whose  claim  of  the 
Tender's  privilege  was  rejected  upon  the  ground  of  non-registry.  See  the  case 
idMaumel  WhiU  v.  The  Union  Bank,  6th  Ann.  162. 

llie  correctness  of  the  decision  in  the  case  just  mentioned,  is  not  now  ques- 
tioned. Indeed,  the  matter  is  res  judicata  between  Merrill  and  WhiU,  under 
whom  the  present  parties  hold.  There  is,  therefore,  no  possibility  of  disturb- 
ance by  reason  of  an  outstanding  vendor's  privilege  in  favor  of  Butler,  Merr%LV$ 
tnnsferree. 

But,  it  is  said,  that  there  is  still  danger  of  disturbance,  because  the  decision 
is  that  case  turned  only  upon  the  question  of  the  vendor's  privilege.  A  vendor. 
It  is  argued,  who  has  neglected  to  record  his  privilege,  is  not  remediless  as 
agiunst  subsequent  mortgagees,  but  may  still  relieve  himself  through  the  resolu- 
tory condition  implied  in  the  contract  of  sale,  and  recognized  in  the  2539th  arti- 
cle of  the  C.  C,  which  declares,  that  if  the  buyer  does  not  pay  the  price,  the 
seller  may  sue  for  the  dissolution  of  the  sale. 

K  for  the  purposes  of  the  present  inquiry,  the  general  proposition  be  con- 
ceded, there  are  circumstances  in  tliis  case  which  would  render  it  unavailable  to 
Bi^er,  who,  it  seems,  has  threatened  Carson  with  proceedings  for  a  dissolution 
of  the  sale  made  by  McDonald  to  Messrs.  Payne* 

If  the  sale  by  McDonald  to  the  Messrs*  Payne  is  to  be  rescinded,  this  can- 
not be  done  without  restoring  the  vendor  and  the  vendees  to  their  original  posi- 
tion. The  dissolving  condition,  says  the  code,  (art.  2940,  La  condition  reso^ 
hUoire,)  is  that  which,  when  accomplished,  operates  the  revocation  of  the  obliga- 
tion, placing  matters  in  the  same  state  as  though  the  obligation  had  not  existed. 
La  resolution  replace  les  parties,  dans  Vetat  oil  elles  se  trouvaient  avant  la 
venU,  Tropteng,  venU,  No.  654.  How  is  Butler  to  replace  matter  in  sUitn 
quo  ?  He  is  the  mere  holder  of  one  of  the  notes.  He  is  not  the  vendor,  nor 
any  thing  more  than  a  partial  representative  of  the  rights  of  the  vendor.  But 
McDonald,  the  vendor,  and  the  vendees,  have  done  act  upon  act  inconsistent 
with  a  resolution  of  the  sale.  They  gave  the  mortgages  to  the  Union  Bank, 
which  eventuated  in  the  sale  to  WhiU,  They  made  a  settlement  of  their  part- 
nership accounts  and  a  partition  in  kind  of  the  land  and  slaves.  It  is  obvk>u8, 
therefore,  that  the  pretensions  of  ^Butler  to  sue  for  a  dissolution  of  the  original 
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8ale,'*are  unfounded,  and  that  the  apprehensions  of  eviction  by  Carton  ire 
unreasonable.    See  C.  C.  2535. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  coait 
below  be  reversed ;  and  it  is  further  ordered  and  decreed,  that  the  plaiDtiff 
recover  of  the  defendant  the  sum  of  $5,016,  with  interest  from  the  let  of  Jan- 
uaxy,  1850,  until  paid,  at  the  rate  of  eight  per  cent  per  annum,  and  costs  in 
both  courts  ;  and  that  the  mortgage(]  property,  described  in  the  act  of  sale  and 
mortgage  between  A,  HaUty  and  James  G.  Carson,  annexed  to,  and  made  part 
of  plaiotifTsTpetition,  be  seized  and  sold,  to  satisfy  the  judgment  aibresud  in 
fiivor  of  the  plaintiff. 


Robert  Garland  et  al.  v.  Thomas  M.  Jackson  et  al. 

Where,  in  oonformity  to  an  act  of  the  Legialatare,  the  tmsteei  of  a  aixteenth  aection  gnoted 
by  Congreas  for  pablic  acbooli,  have  leaaed  the  aame  for  fifty  years,  the  contract  ii  valid. 
There  is  nothing  onoonatitational,  or  contrary  to  the  lawa  of  the  United  States,  in  sach  t 
contract. 

APPEAL  from  the  District  Court  of  Madison,  Copley,  J.  Alonzo  Snyder 
and  /.  BemisSf  for  plaintiffs.  Stacey  and  Sparrow,  for  defendants.  The 
judgment  of  the  court  was  pronounced  by 

pRESTOir,  J.  By  the  Constitution  of  the  United  States,  power  is  given  to 
Congress,  to  make  all  needful  rules  and  regulations  respecting  the  territoiy  or 
other  property  of  the  United  States.  This  has  been  always  construed,  as  giving 
Congress  power  to  sell  the  public  lands,  or  otherwise  dispose  of  them  for  public 
purposes. 

Shortly  after  the  cession  of  Louisiana  to  the  United  States,  by  the  eleventh 
section  of  an  act  of  Congress,  approved  the  21st  of  April,  1806,  the  President 
of  the  United  States  was  authorized  to  offer  for  sale,  such  of  the  public  lands 
lying  in  the  Western  District  of  the  Territory  of  Orleans,  as  were  suneyed, 
with  the  exception  of  section  sixteen,  which,  in  the  language  of  the  act,  "shall 
be  reserved,  in  each  township,  for  the  support  of  schools  within  the  same,** 

The  sixteenth  section  of  every  township  of  the  public  lands  of  the  United 
States,  have,  from  the  adoption  of  the  Constitution,  been  reserved  from  public 
sales,  for  the  maintenance  of  public  schools  in  the  township ;  and  this  resena- 
tion  has  always  been  considered  a  grant  to  the  State  in  which  it  lies,  on  the 
admission  of  the  State  into  the  Union.  It  must  amount  to  a  grant ;  because 
Congress  have  no  power,  under  the  Constitution,  to  administer  property  for  the 
purposes  of  education,  within  the  limits  of  a  sovereign  State ;  and,  in  selKog  pub- 
lic lands,  Congress,  having  reserved  a  portion  for  the  support  of  schools  within 
die  township,  as  an  inducement  to  purchasers  to  bid  and  buy,  could  never,  in 
good  faith,  revoke  the  reservation. 

The  reservation  must,  therefore,  necessarily  be  administered  under  tlie  autho- 
rity of  the  State.  Still,  as  there  might  be  doubt  as  to  the  title,  in  case  the  State 
should  seU  the  lands  reserved  for  the  purposes  of  education,  because  the  term 
reserved,  instead  of  granted,  was  used,  Congress,  in  1843,  passed  an  act, 
authorizing  the  States  of  Illinois,  Arkansas,  Louisiana  and  Tennessee,  to  sell 
lands  which  hod  before  been  appropriated  to  schools.    It  is  unnecessary  to 


NEW  ORLEANS,  FEBRUARY,   1852.  6 

injure  iotD  the  coostitntioDality  of  a  danse  in  the  law,  aulboiizing  titose  Stafes     GkntLvn 
tolnse  the  lands,  for  a  term  not  exceeding  four  years;  for,  however  W'se  tbe      Jackson. 
pnfinoo,  it  does  not  purport  to  affect  anything  done  by  the  States,  in  the  previous 
•dsiinistration  of  those  lands.    On  the  contrary,  a  clause  in  the  law  sanctioned 
illMles  made  by  those  States,  and,  by  a  reasonable  inference,  all  leases  previ- 
•uly  made. 

la  1835,  our  Legislatare  directed  the  citizens  of  township  17,  range  13  east, 
tfaeo  in  Uie  parish  of  Carroll,  bat  now  in  Madison,  to  elect  three  trustees,  with 
power  to  administer  all  the  school  property  and  funds  in  that  township,  and, 
«pedaBy,  to  lease  the  school  lands  fyr  an  annual  rent.  Being,  probably,  unable 
to  lease  them  fi>r  an  annual  rent,  at  the  next  session  of  the  Legislature,  in  1636, 
&eir  trustees  were  authorized  to  lease  them,  for  a  term  of  years  not  exceeding 
fifty  yeais,  payable  in  five  annual  installments.  In  pursuance  of  these  acts,  in 
Hay,  1836,  the  trustees  leased  to  H<mor€  P.  Maraney^  320  acres  of  those  lands, 
iac  the  term  of  fif^  years,  for  tweke  hundred  and  sixty-eight  dollars,  payable 
on  the  terms  prescribed. 

The  land  is  now  in  the  possession  of  the  defendants  under  that  lease,  and  the 
plaintiffs,  the  present  trustees,  bring  suit  to  recover  it,  and,  in  effect,  to  annul  the 
lease.  Tbey  cannot  do  it.  The  State  of  Mississippi  leased  their  school  lands, 
acquired  in  the  same  manner,  for  a  term  of  ninety-nine  years,  and  the  Supreme 
Conit  of  that  State  held  the  leases  to  be  valid.  The  laws  under  which  the 
defendants  hold  the  lease,  however  unwise,  expressly  gave  power  to  the  trustees 
to  lease  the  land  for  that  term.  They  conflicted  with  no  act  of  Congress,  or  the 
Coostitntion  of  the  United  States.  The  lessees  acquired  a  vested  right  in  the 
leise,  by  bidding  for  it  at  public  auction,  on  the  terms  prescribed  by  the  Legis- 
htnre,  and  paying  the  price ;  and  it  would  be  a  violation  of  our  Constitution  to 
deprive  them  of  it. 

Tbe  judgment  of  the  district  court  is  reversed ;  and  it  is  decreed,  that  there  be 
judgment  for  the  defendants,  with  costs  in  both  courts. 


Eleanor  Graves  v.  Nicholas  Barnes. 

The  tdBdiiiitn.tor  of  an  estate  owet  interest,  by  operation  of  law,  to  the  heirs  from  tbe  time 
of  tbe  settlement  of  his  aocoont,  and  will  be  condemned  by  the  court  to  pay  it,  although 
not  prayed  for  in  tbe  petition.    G.  P.  1007. 

APPEAL  from  the  District  Court  of  Madison,  /.  N.  T,  Richardson,  Zt 
HyncM  and  Perkins^  for  plaintiff.    Bemiss,  for  defendant.    The  judgment 
of  the  court  was  pronounced  by 

P&ESTOir,  J.  The  tutrix  of  Joseph  Barnes,  a  minor,  sues  the  administrator 
of  his  ftther's  estate,  for  seven  hundred  and  seventy  dollars  and  fifty  cents;  and  of 
faii  grandmother's  estate,  for  thirteen  hundred  and  nine  dollars  and  thuly-five 


The  administrator  contends,  that  the  first  of  those  sums  has  been  paid  to 
Jamei  WUliams^  as  the  owner  of  a  judgment  for  a  large  sum,  which  WUliam 
CoUtmj  deceased,  obtained  against  the  father. 

WiUiams  has  intervened,  and  maintains  the  same  thing ;  and  further  claims, 
that  the  $1309  35  cents,  claimed  by  the  minor,  as  coming  to  him  from  his  grand- 
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9^^**  mother's  snccession,  belongs  to  hi  in,  as  holder  of  the  judgment  of  Cotton^  agunst 
Bavvks.  the  father.  There  is  no  pretence  for  this  last  claiin.  The  grandmother  died 
after  the  father  of  the  minor,  and  the  latter  inherited  directly  from  her. 

As  to  the  $770  50,  claimed  for  the  minor,  as  coming  from  his  father's  sncces- 
Bion,  we  think  the  verdict  and  judgment  erroneous.  IViiliams  purchased  the 
judgment  against  the  father  before  his  death.  The  allegation  in  the  petition, 
therefore,  rhat  the  administrator  of  the  father  purchased  for  one  hundred  doilarg 
through  WtUiamSj  the  large  judgment  against  the  succession,  with  the  funds  of 
the  succession,  cannot  be  well  founded. 

The  objection  of  the  defendant,  that  interest  was  allowed  on  the  $1309  35, 
finom  the  judicial  demand,  because  not  prayed  for  in  the  petition,  is  not  tenable. 
The  claim  bore  interest,  by  operation  of  law,  from  the  settlement  of  his  account, 
■8  administrator,  with  the  heirs  oi  Abhy  Barnes.     C.  P.,  art.  1007. 

The  judgment  of  the  district  court  is  reversed ;  and  it  is  decreed,  that  the 
plaintiff  recover  from  the  defendant,  the  sum  of  thirteen  hundred  and  nine  dol- 
lars and  thirty-five  cents,  with  legal  interest  from  the  2lBt  April,  1848,  with 
costs  in  the  district  court ;  and  that  the  appellee  pay  the  costs  of  the  appeal. 
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117  ^1  William  R.  Peck  v.  John  H.  Overton. 

A  petitory  action  br  land,  can  only  be  maintained  againat  tbe  poaaeaior  or  owner.   G.  P. 

art.  43. 
A  peraonal  action  mnat  be  brought  in  the  pariah  in  which  the  defendant  reaidea. 

APPEAL  from  the  District  Court  of  Madison,  Farrar^  J.  /.  L.  AnmttU 
for  plaintiff.  Alonzo  Snyder,  for  defendant.  The  judgment  of  the  court 
was  pronounced  by 

P&ESTON,  J.  Suit  was  brought  by  the  plaintiff  against  the  defendant,  to 
compel  him  to  make  a  formal  conveyance  of  a  tract  of  land,  which,  as  he 
alleged,  he  had  purchased  from  his  agent,  and  was  ratified  by  his  attorney  Id 
fact ;  and,  indeed,  that  by  silence,  when  he  should  have  spoken,  he  assented  to 
the  sale  himself.  The  defendant  excepted,  that  it  was  a  personal  action;  that  be 
resides  in  the  parish  of  St.  Landry,  and  that  he  was  not  subject  to  the  jurisdic- 
tion of  the  district  court  for  the  parish  of  Madison.  The  exception  was  0Te^ 
ruled,  an  amended  petition  having  been  filed  by  leave  of  the  court.  The  amended 
petition  alleges,  that  the  defendant  had  the  actual  possession  of  the  land  in  con- 
troversy, and  claimed  it  as  owner.  The  defendant  excepted  again,  that  he 
had  not  possession  of  the  land,  nor  claimed  it  as  owner;  that  a  petitory  action 
could  not  be  maintained  against  him,  because  he  was  not  in  possession  or  owner 
of  the  land  ;  and  that  a  personal  action  could  not  be  maintained  in  that  coorti 
because  he  resided  in  the  parish  of  St.  Landry. 

We  have  been  unable  to  find,  that  this  last  exception  was  formally  overruled 
by  the  court.  The  defendant,  however,  acknowledges,  in  his  answer,  that  it 
was  overruled.  It  appears,  by  entries  and  evidence,  that  it  was  tried,  and  the 
defendant  insists  upon  it  in  this  court.  He  cannot  be  deprived  of  the  right  by  a 
judgment,  by  default  taken  at  the  very  moment  of  filing  papers,  of  which  (Ajt^ 
was  asked,  without  assigning  any  reasons  for  the  default.  He  filed  bis  excep- 
tions the  next  day,  which  certainly  was  all  that  could  be  reasonably  required. 
The  judgment  by  default  seems  to  have  been  disregarded  by  all  parties. 
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Oi  the  tria]  of  the  exceptioD,  the  defendaDt  showed  that  he  had  made  an  Pkck 
^reemeot  to  sell  the  land  to  Mr^.  BemisSf  a  mooth  before  the  suit  was  brought.  otkbtoii 
The  tgreemeDt  was  absolutely  bindiog  upon  him,  and,  as  to  him,  amounted  to  a 
ale,  ahhoagh  sixty  days  was  given  to  Mrs.  Bemiss  to  accept  and  comply  with  the 
eoaditions.  It  was  proved,  further,  that  Mrs,  Bemiss  was  actually  in  possession 
of  the  land  at  the  time  the  suit  was  brought.  The  defendant  was  not  liable  to  a 
petitory  action  for  land  of  which  he  was  not  in  possession,  and  which  he  had 
foU.  The  suit  could  only  be  brought  against  the  possessor,  or  owner.  C.  P.f 
nt  43.  For  any  personal  claim  against  him,  the  suit  should  have  been  brought 
ie  the  parish  of  his  domicil.     C.  P.,  art.  162. 

There  seeois  to  be  less  reason  for  rejecting  the  exception,  as  on  the  very  day  ' 

it  was  tiied,  suit  was  brought  by  the  plaintiff  against  Mrs,  Bemiss  for  the  landf 
which  suit  is  still  pending,  the  defendant  being  called  in  warranty. 

The  judgment  of  the  district  court  is  reversed ;  and  it  is  decreed,  that  the 
defendant's  exception  be  sustained,  and  the  plaintiff's  petition  dismissed,  and 
that  he  be  condemned  to  pay  costs  in  both  courts. 


M.  and  B.  Mullen  &  Co.  v.  Amas  and  Roe. 

Where  en  tttomej  at  law  parcbaaei  a  jadgment  which  is  pending  on  appeal,  it  will  t>e 
regarded  ai  a  litigiona  right,  and  the  parcbase  declared  void. 

APPEAL    from  the  District  Court  of  Madison,    /.  N.  T,  Richardson^  J. 
Stockton  and  Steele,  for  plaintiffs.    A.  Snyder,  for  appellant.     The  judg-  . 
ment  of  the  <^urt  was  pronounced  by 

SuoELL,  J.  Under  a  fieri  facias  issued  against  Amas  and  Roe,  the  defen- 
dants in  this  cause,  certain  lands  were  seized  as  their  property.  A.  R.  Hynes 
became  the  purchaser  at  sheriff's  sale,  at  the  price  of  $3,800,  and  directed  the 
ihehff  to  credit  his  bid  upon  the  fieri  facias.  Afterwards,  Hynes  took  a  rule 
upon  M.  and  j5.  Mullen  Sf  Co,,  to  show  cause  why  bis  bid  should  not  be  credited 
as  cash  upon  the  execution,  and  why  he  should  not  be  decreed  to  be  subrogated 
to  all  the  rights  accruing  under  said  judgment.  These  pretensions  of  Hynes^ 
rest  apon  an  alleged  sale,  made  at  auction,  to  one  Devereux,  in  the  insolvent 
proceediogs  of  Kervan,  a  member  of  the  firm  of  M,  and  B,  Mullen  Sf  Co,,  which 
was  composed  of  three  partners.  The  defendants  in  the  rule,  resist  the  appli- 
cation  of  Hynes,  alleging,  in  their  answer,  that  the  claim,  when  purchased  by 
Hynest  was  a  litigious  right,  which,  be  being  an  attorney  at  law,  was  incapable 
of  purchasing ;  that  any  apparent  interest  held  by  Devereux,  was  held  by  him  as 
a  trustee,  for  the  benefit  of  their  firm ;  and  that  Devereux  was  induced  to  sell 
Hynes  the  judgment,  by  his  representation,  as  to  its  value. 

The  district  judge  considered  the  purchase  by  Hynes  void,  upon  the  groundf 
that  it  was  the  purchase  of  a  litigious  right  by  an  attorney  at  law,  there  being  an 
appeal  by  Amas  and  Roe,  pending  at  the  time.  His  decree  annulled  the  sale, 
and  directed  that  the  five  hundred  dollars,  the  price  paid  by  Hynes  to  DeveretiXf 
be  credited  on  the  bid  made  by  Hynes,  at  the  sheriff's  sale.  Hynes  has 
appealed. 

Considering  the  nature  of  the  claims  sold,  the  possession  of  the  purchaser,  who 
WIS  also  attorney  of  record  for  Amas  and  Roe,  and  his  representations  as  to  the 
vilae  of  the  claim,  as  testified  by  Devereux,  we  are  of  opinion  that  the  appellant 
is  oot  entitled  to  a  reversal  of  the  judgment.  See  Copley  v.  Lambeth,  1st  Ann. 
317.    C.  C.  2422,  2624,  1841. 
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UuhLzn  It  is  BBid,  that  in  conseqnenee  of  the  previous  insolvency  of  Kervann  M.  and 

AM4S.  B*  Mullen  if  CO0  were  incompetent  to  bring  satt  against  Atmu  and  Roe^  and 
stand  in  judgment.  We  are  by  no  means  prepared  to  say,  that  Ama9  and  JECoc 
could  now  make  any  such  objection  to  the  judgment.  But,  at  any  rate,  the  alleged 
irregularities  do  not  concern  the  plaintifT  in  this  rule.  As  an  actor,  he  most  rely 
on  the  strength  of  his  own  title,  and  not  on  the  weakness  of  his  adversaries* 
Moreover,  in  asking  a  subrogation,  he  has  affirmed  the  judgment.  So,  also,  the 
appellant  is  not  competent  to  raise  questions  in  this  proceeding,  which  concem 
the  creditors  of  M,  and  B.  Mullen  8f  Co,  That  their  interests  have  been  disre- 
garded and  violated  by  the  defendants  in  rule,  there  is  strong  reason  to  beliere. 
\  But  those  creditors,  if  such  be  the  case,  will  have  an  equitable  right  to  claim  the 

benefit  of  this  large  judgment  against  Amas  and  Roe^  as  an  asset  of  their  debtors ; 
while,  on  the  contraiy,  the  success  of  the  appellant  would  be  hostile  to  their 
interests.  The  decree  of  the  district  judge  has  reached  the  justice  of  the  caaef 
so  far  as  it  was  in  his  power  to  do  so  under  the  rule;  and  it  is  therefore  affirmed^ 
the  appellant  to  pay  the  costs  of  the  appeal. 
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Municipality  No.  Two,  for  Opening  Euphrosine  Street. 

The  act  of  April  3d,  1832,  for  opening  Bfcreets,  ftc,  in  the  city  of  New  Orleani,  ia  contrary  to 
the  article  109  of  the  Constitation  of  the  State,  so  far  as  it  authorizes  private  property  to  be 
taken  for  pablic  uses,  without  an  adequate  compensation  previcugly  made. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawbridge^  J* 
R,  Hunt  and  H.  D.  Ogden,  for  appellee.  Lockett  and  Griffon^  for  appel- 
lants.   The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  This  is  an  application  by  the  Second  Municpality  of  New 
Orleans,  to  open  Euphrosine  street,  from  Hercules  to  Liberty  streets,  in  pursu- 
ance to  the  act  of  the  3d  of  April,  1832.  For  that  purpose,  a  parcel  of  ground 
belonging  to  Franks  SauleU  having  forty-five  feet  on  Hercules  street,  and 
extending  through  to  Benton  street,  on  which  it  has  the  same  front,  is  to  be 
taken. 

By  commissioners  of  estimate  and  assessment,  duly  appointed  and  sworn,  the 
portion  of  ground  was  appraised  at  two  thousand  dollars  ($2000),  and  the  build- 
ings and  improvements  on  the  same,  at  three  thousand  five  hundred  dollars 
(3600)— .$5500. 

Provision  for  his  payment  was  made,  by  estimating  the  advantages  of  die 
improvement  of  the  municipality  to  him  and  to  otliers,  in  which  the  advantage 
of  the  improvement  to  the  square,  from  which  the  property  was  to  be  taken,  and 
to  other  lots  belonging  to  him,  was  estimated  at  $1623  50 ;  leaving  to  be  paid  to 
him,  $3876  50. 

He  and  others  opposed  the  report,  and  on  the  23d  of  Januaryf  1849,  it  was 
referred  back  to  the  commissioners  for  amendment. 

After  k>ng  investigation  and  consideration,  on  the  Ist  of  October,  1849,  they 
filed  an  amended  report,  in  which  they  estimate  the  lot,  to  be  taken  from 
'Franpis  Saulet^  for  the  contemplated  improvement,  at  $3000,  and  the  building? 
and  improvements  on  the  same,  at  $3000 — aggregate,  $6000 ;  and  estimated  that 
his  square  and  other  property  would  be  benefited  to  the  amount  of  $1947,  leaving 
to  be  received  by  him,  $4053. 
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Franfou  SavUt,  also  opposed  this  report,  aUegiog,  that  the  property  to  be  llmncirALiTT 
likea  from  him  was  valued  too  low;  aod  without  denyiog  the  right  of  the  muoi-  OpsKiRa'  En- 
dpaliry  to  assess  his  property  for  the  improvements  to  be  made,  alleged,  that  '■■">■"■>  St. 
the  ftmouQt  assessed  was  too  high. 

He  also  claimed,  under  article  109  of  the  Constitution,  that  he  should  be  paid, 
io  cash,  before  the  property  was  taken  from  him,  its  value. 

The  additional  value  that  would  be  added  to  FranfoU  SatUet^$  property,  by 
the  contemplared  improvement,  is  fully  proved  by  his  own  witnesses.  Mooret 
a  real  estate  broker,  Souihmayd,  a  vendor  of  lots  in  the  vicinity,  and  WUliam 
StackkousCf  who,  by  the  particulars  he  mentions,  is  manifestly  well  acquainted 
with  the  value  of  property  in  the  neighborhood,  and  |ts  advantages  and  disadvan- 
tiges4  all  agree  that  he  would  be  benefited  about  two  thousand  dollars. 

The  commissioners  allow  him  six  thousand  dollars  for  the  aggregate  value  of 
bit  ground  aod  buildings,  to  be  taken  for  the  improvement.  Stackhouse,  his  own 
witness,  states,  that  it  is  a  pretty  high  estimate,  and  none  of  the  witnesses  prove 
ih&t  the  estimate,  in  the  aggregate,  is  too  low ;  although  Southmayd  and  Rub 
think  the  lots,  to  be  taken  separately  from  the  buildings,  should  be  estimated 
higher  than  three  thousand  dollars. 

The  testimony  of  the  witnesses  satisfies  us,  that  the  commissioners,  on  the 
whole,  have  done  Mr.  SauUt  full  justice.  If,  however,  the  evidence  left  any 
doobt  on  the  subject,  it  is  to  be  considered  that  the  commissioners  of  estimate 
aod  assessment,  in  the  words  of  the  act  of  1832,  "  are  discreet  aod  disinterested 
penoas,  competent  to  serve  as  jurors  in  the  court,  and  sworn,  faithfully,  impar* 
tiallv,  and  according  to  the  best  of  their  skill  and  judgment,  to  perform  the  trust 
aod  duties  required  of  them  by  the  act;*'  that  they  are  not  chosen  by  lot,  as 
ordioary  jurors,  but  selected  and  appointed  by  the  judge,  and  shoulcl  be  so  appoint-> 
ad,  on  accouDt  of  their  great  skill  and  competency  to  perform  the  special  duties 
teqaired  by  the  act,  and  are  to  be  allowed  four  hundred  and  fifty  dollars,  with 
the  feet  of  a  clerk,  for  their  services  in  this  very  case ;  that  they  made  two 
reports,  or  rendered  two  verdicts,  if  we  may  so  speak,  for  the  law  likens  them 
to  jurors;  the  last  of  which,  being  more  favorable  to  Mr,  SauUl^  was  approved 
by  the  conrt,  after  hearing  witnesses  in  opposition,  for  reasons  which  are  enturely 
satisfiictoiy  to  ns.  We  are  bound  to  give  as  much  weight  to  his  judgment^ 
approving  the  report,  as  we  would  to  an  ordinary  judgment,  based  upon  the  ver- 
^ct  of  a  jury,  and  the  refusal  of  a  new  trial,  after  examining  new  evidence,  in 
opposition  to  the  verdict. 

We  do  not  think,  however,  that  the  district  court  should  have  altered  the 
report,  by  allowing  Haytoood  Stackhouse  any  part  of  the  appraised  value  of  the 
buildings.  If  the  evidence  had  justified  it,  the  assessment  should  have  been 
refeired  back  to  the  assessors,  for  the  purpose  of  making  the  amendment  under 
the  decisioo  of  this  court,  in  the  application  for  the  opening  of  Claiborne  street. 
4th  Aon.  7.  We  think,  however,  the  evidence  would  not  justify  the  reference* 
The  buildings  became  the  property  of  Savlet  on  the  Ist  November,  1848,  aa 
appears  by  the  contract  between  them.  For  the  buildings  erected  under  the 
first  lease,  were  estimated  in  the  second  lease,  made  the  5th  of  October,  1847, 
at  three  thousand  dolku-s,  and  to  be  insured  at  that  sum.  We  presume,  these  are 
the  bniklings  to  be  taken  for  the  improvement,  as  we  have  no  evidence  that  Stack" 
house  had  erected  the  additional  buildings  contemplated  by  the  second  lease,  and 
U»  cost  a  thousand  dollars.  On  the  contrary,  he  left  the  premises,  the  first  of 
Februaiy,  1848,  a  few  months  after  the  second  lease  was  signed^ 
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MmctTALTrr  Had  Stackhtmse  presented  m  distioct  daim  for  damage,  which  the  cootelii* 
Orsviso*  EC'  plated  improremeot  wo  old  caose  hira  as  lessee,  it  ia  possible  aomething  would 
maoauE  8t.  in^a  been  allowed  him  by  the  commissioDerv,  because  he  waa  eotitled  by  the 
lease,  from  SauUt,  to  occapy  the  buildiogs  until  1852,  upon  the  conditions  of 
paying  fonr  hundred  and  eighty  dollars  rent  per  annum,  and  erecting  other 
buildings  of  the  valoe  of  one  thousand  dollars,  to  become  SauleCs  at  the  eipira- 
tion  of  the  lease. 

But  Instead  of  claiming  indemnification,  as  a  lessee  In  case  of  evictioD,  he 
left  the  premises,  even  before  the  second  lease  was  to  commence,  and  claimed 
the  value  of  boildings,  which  did  not  beloog  to  him,  because  erected  under  the 
first  lease,  and  became  SaulcCs  before  his  claim  was  filed. 

The  demand  of  SauleU  to  be  paid  in  cash  the  value  of  his  ground  and  boild- 
ings, before  the  municipality  is  put  into  possession  of  the  same  for  the  porposes 
of  public  utility,  is  clearly  accorded  by  article  109  of  the  Constitotion.  The 
provisions  of  the  act  of  1832,  to  the  contrary,  are  repealed  by  article  142  of  the 
Constitution ;  and  the  strict  enforcement  of  this  equitable  and  salutary  provisioD 
of  the  Constitution,  is  not  only  a  sacred  daty  of  this  court,  but  will,  probablyi 
greatly  tend  to  restrain  the  waste  and  extravagance  growing  out  of  public 
improvement,  which,  we  fear,  will  become  a  burden  to  this,  as  it  has  been  to 
many  other  cities. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  it  is  decreed,  that 
the  report  of  the  commissioners  of  estimate  and  assessment  of  damages  and 
benefits,  made  on  the  first  of  October,  1849,  be  approved  and  homologated;  and 
It  is  further  decreed,  that  the  delivery  of  the  property  to  Municipality  No.  Two, 
for  the  purpose  of  opening  Euphrosine  street,  shall  not  be  enforced,  until  pay- 
ment to  Francois  SauU'U  of  four  thousand  and  fifty-three  dollars ;  and  that  the 
municipality  pay  one-half  the  costs  of  this  appeal,  the  other  half  to  be  paid  by 
Haywood  Stackhou^e, 

Slidell,  J.,  dissenting.  The  principle  that  private  property  should  not  be 
taken  for  public  use,  without  provision  being  made  for  a  just  compensation  to  the 
owner,  was  undisputed  before  the  adoption  of  the  present  Constitution.  An 
express  recognition  of  it,  in  a  particular  case,  is  found  in  the  489th  article  of  our 
Civil  Code.  But  the  frnmers  of  I  he  Constitution  of  1845,  have  wisely  protected 
the  citizen  by  an  additional  safeguard,  and  have  forbidden  the  divestiture  of  a  vested 
right,  for  purposes  of  public  utility,  unfess  an  adequate  compensation  be  previously 
made.  Without  this  clause,  there  might  be  room  for  difference  of  opinion,  whe- 
ther the  compensation  should  precede,  or  might  folfow,  the  exercise  of  the  r^ht 
of  eminent  domain.  Authorities  might  be  found  to  sustain  the  position,  that  a 
previous  provision  for  making  such  compensation,  would  suffice;  while  other 
minds,  more  strongly  impressed  with  the  necessity  of  jealously  protecting  private 
.  right  from  the  encroachments  of  public  power,  would  adopt  the  stringent  doctrice 
of  previous  indemnity.  Under  the  109th  article  of  our  Constitution,  it  seems  to 
me,  that  question  is  put  at  rest. 

It  is  necessary,  then,  to  apply  that  clause  of  our  Constitution  to  the  statate, 
under  which  these  proceedings  for  the  opening  of  Euphrosine  stree,  have  been 
conducted,  and  consider  whether  some  provisions  of  the  statute  are  ndt  iocom- 
patible  with  it. 

The  theory  of  the  statute  is,  that  where  a  proprietor  has  a  piece  of  land,  of 
which  a  portion  only  is  taken  for  the  proposed  street,  or  public  highway,,  he  tf 
to  be  paid,  not  tho  value  of  the  land  so  taken,  but  the  excess  of  damage  over 
benefit ;  that  is  to  say,  the  commisBioners  shall  estimate  the  value  of  the  land 
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tiken,  andthe  enhancement,  if  any,  which,  in  their  opinion,  will  result  to  the  land  MamciPALiTT 
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Mt,  and  award  him  the  excess.  Opxhiho    Ev 

The  Constitution  guarantees  to  the  citizen,  that  his  property  shall  not  be  taken  'HBoama  8t. 
from  him,  for  a  purpose  of  public  utility,  without  an  **  adequate  compensation 
jverionsiy  made  ;'*  and,  in  my  opinion,  the  only  safe  construction  of  those  terras 
'»,  the  previous  payment  to  him  of  the  money  value  of  the  property  taken. 
When  yoo  pay  him,  in  the  supposed  prospective  benefit  which  may  acciue  to 
•Cher  property  belonging  to  him,  you  do  not  pay  him  in  money,  but  in  that  which 
ii  nncertain  and  dependent  on  opinion  and  accident. 

The  constitutional  difficulty  is  not  at  all  dbviatecT  by  the  fifth  section  of  the 
statute,  which  gives  the  proprietor,  a  part  of  whose  land  is  taken,  a  right  to  sur- 
render the  whole  at  the  estimated  price  of  the  whole.  This  right  is  clogged  with 
many  disadvantages  and  unconstitutional  conditions.  The  citizen  is  obliged  to 
dedare  his  election  and  surrender  his  title,  before  the  money  is  tendered  to 
him;  and  when  he  has  so  elected,  he  is  bound,  and  the  public  are  not.  For  it 
has  been  held,  that  until  the  tableau  of  assessment  is  confirmed,  the  municipal 
body  may  discontinue  the  proceedings,  and  the  whole  matter  then  falls  to  the 
gronnd. 

The  system  of  expropriation,  provided  in  this  statute,  which  was  borrowed 
finm  another  State«  is  not  only  liable  to  gross  abuse,  but,  as  far  as  my  observa- 
tioo of  its  working  enables  me  to  speak,  lias  been  often  an  insti'ument  of  hardship 
and  injustice.  In  one  of  the  northern  States,  as  I  have  been  informed  and 
believe,  the  evil  was,  at  one  time,  carried  to  an  alarming  extent,  and  substantial 
landhoklers,  under  this  system  of  improvement,  were  sometimes  converted  into 
panpers. 

What  is  the  practical  working  of  the  system  in  the  present  case  ?  Saulet  is 
in  the  qniet  enjoyment  of  a  piece  of  ground,  and  a  rental  of  four  hundred  and 
eighty  dollars  a  year  for  a  portion  of  it,  which  is  built  upon,  the  rest  being 
vacant.  The  municipality  says :  We  consider  the  public  good  will  be  promoted  ^ 
by  taking  your  house  and  a  part  of  your  land  from  you,  to  make  a  street.  The 
house  and  k>t  are  worth  six  thousand  dollars.  We  will  pay  you  a  part  of  this  in 
money.  But,  we  think,  if  you  will  put  up  houses  on  the  rest  of  your  land,  or 
sell  it,  yon  will  do  better  with  it,  than  if  the  street  had  not  been  made.  Savltt 
may,  periiaps,  reply :  I  have  no  means  to  build ;  I  do  not  want  to  sell ;  and  the 
expectatk>n  of  enhanced  value,  is  not  a  certainty.  But  the  municipality  rejoins, 
that  does  not  matter.  Here  is  part  of  the  value  of  your  house  and  ground,  in 
money.  For  the  residue,  we  give  you,  in  payment,  the  opinion  of  our  commis- 
sioners, that  your  vacant  land  will  be  hereafter  worth  more,  and  the  chance  of 
that  opmbn  being  realized.  Instead  of  gold  or  silver,  we  give  you  a  pro- 
bability. 

Whether  after  the  effects  of  an  opening  of  a  street  have  been  actually  deve- 
loped, and  the  advantage,  in  an  increased  value  of  the  portion  left  to  the  proprie- 
tor, has  been  actually  realized,  he  might  not  be  lawfully  assessed  with  reference 
to  such  benefit,  is  another  question,  which  need  not  now  be  considered. 

Being  of  opinion,  that  the  judgment  of  the  district  court,  in  this  matter,  rests 
npoo  an  unconstitutional  basis,  I  think  it  should  be  reversed. 

Besides  these  considerations,  the  tableau  of  assessment  seems  to  me,  on  its 
fiioe,  inconsistent  in  several  instances  with  the  theory  upon  which  it  purports  to 
be  made,  and  the  theory  of  the  statute ;  and  there  are,  also,  discrepancies 
between  this  and  the  previous  tableau  or  report*  which  I  am  unable  to  com- 
pnheod. 
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Municipality  Number  Two,  for  the  Opening  op  Ropnc- 

NAC   Street. 

The  act  of  3d  of  AprU,  1832,  for  the  opening  of  itreets,  etc^  in  New  Orieans,  ii  not  nnooD' 
fltitational  in  casei  where,  in  proceeding  nnder  it,  provision  ia  made  for  payment  fiw  the 
pmperty  before  the  expropriation  is  effected. 

On  the  Misfissippi  river,  the  levee  is,  by  law,  considered  as  the  bank ;  and  the  use  of  the 
battore  between  the  line  of  that  levee  and  the  stream,  is  in  the  pnblic.  The  commisiiooen 
appointed  nnder  the  act  of  April  3d,  183S,  for  the  opening  of  streets,  etc.,  in  New  Oriesai, 
have  no  right  to  assess  the  adjacent  property  for  opening  a  itreet  on  inch  battore,  tiie 
nse  of  which  was  already  in  the  poblic.  Bat  if  the  levee  be  advanced  by  the  municipil 
aathority,  and  the  public  nse  extinguished,  the  battare  would  become  private  property, 
which,  if  taken  for  public  use,  should  be  paid  for,  and  the  commissioners  would  have  the 
right  to  make  an  assessment  for  that  purpose. 

Jn  making  the  assessment  under  the  act  of  April  3d,  1832,  for  opening  streets,  etc.,  the  only 
lots  subject  to  assessment  are  those  adjacent  to,  or  fronting  that  part  of  the  street  lo 
improved.  The  owners  to  whose  land  a  new  front  ia  given  or  added  to,  are  alone  subject 
to  contribution  for  paying  for  it. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  JZ. 
Hunij  for  MoDicipality  Number  Two.  A.  K,  Josephs^  for  Shepherd.  Gri- 
vot^  for  McDonough.  H.  H.  Strawbridge,  for  Hoffman  et  al,  Alexander 
Walker,  for  Donovan,  appellee.  The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  On  the  23d  of  August,  1847,  the  Second  Municipality  of 
New  Orleans  applied,  by  petition  addressed  to  the  Third  District  Court  of  New 
Orleans,  for  the  widening  of  Roffignac  street,  between  New  Levee  and  Front 
Streets,  under  the  act  of  the  Legislature,  passed  on  the  3d  of  April,  1832  > 
entitled  an  act  to  regulate  the  opening,  lajing  and  improving  streets  aod.pubiie 
places  in  New  Orleans,  etc.  After  a  long  litigation,  a  final  judgment  was  reo- 
dered  on  the  19th  of  January,  1850,  by  which  an  amended  report  of  the  com- 
missioners appointed  by  the  court  was  homologated,  the  oppositions  filed  tasoA 
report  having  been  dismissed.  From  this  judgment,  the  Charity  Hospital,  the 
heirs  of  John  Grass,  the  Second  Municipality,  and  R,  X>.  Shepherd,  have 
appealed. 

The  land  required  for  the  widening  of  the  street,  was  a  lot  at  the  corner  of 
Front  street,  which  projected  some  foi*ty -seven  feet  in  its  whole  depth  on  tbe 
ordinary  width  of  Roffignac  street,  and  which,  by  being  brought  iuto  the  street, 
extended  its  upper  boundary  in  a  direct  line  to  Front  street,  thus  giving  a  uni- 
form width  to  the  street  to  be  opened.  It  belonged  to  John  Donovan,  and  inu 
assessed  in  the  report  of  the  commissioners  at  six  thousand  dollars.  This  lot 
fronting  on  the  river,  the  batture  in  front  of  it  was  estimated  with  it,  at  the  addi- 
tional sum  of  six  thousaud  dollars.  Both  lots  are  included  in  the  proposed  expro- 
priation, and  the  street  extended  in  its  fuU  width  to  the  river;  the  assessment 
being  of  twelve  thousand  dollars  for  the  property  taken,  with  all  its  rights  and 
depeodenciesr 

One  of  the  grounds  of  the  oppositions  to  the  report  and  assessment  of  thecom- 
miasioners,  in  which  the  municipality  itself  has  united,  is  that  which  puts  is 
Issue  the  title  of  Donovan  to  the  lot.  It  is  contended,  that  the  lot  is  pnblic  pro- 
perty, and  dedicated  to  public  use,  and,  consequently,  no  legal  assessment  cai 
be  made  on  tbe  parties  to  indemnify  Donovan  for  its  application  to  public  por* 
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pom.    This  question,  as  to  Donovan^ b  title,  has  been  very  fally  presented  by  Muvictpalitt 
kiieoQOseL  aod  by  the  counsel  for  the  appellants,  in  written  arguments.    A  o?kniiio*Ro  * 
cuvfbi  consideratioD  of  the  evidence  has  put  beyond  doubt,  in  our  minds,  the     fiomac  St. 
mrectnese  of  the  decision  of  the  district  judge  upon  it;  that  the  property  has 
Mt  been  dedicated  to  the  public  use;  and  that,  so  far  as  the  appellants  are  con- 
cefoed,  it  belongs  to  Donovan^  and,  if  taken  by  the  municipality,  must  be  paid 
fiir,  at  its  value. 

Besides  the  written  arguments  of  the  counsel  of  Donovan  and  the  Charity 
Hospital,  we  have  also  before  us  those  of  the  heirs  of  Grass  and  of  M,  IV. 
Hojmany  one  of  the  appellees.  They  present  various  questions  involving  the 
legsJity  of  the  mode  and  the  amount  of  the  assessment,  and  the  constitutionality 
of  the  statute  itself,  under  which  the  present  proceedings  have  been  instituted 
and  conducted. 

The  delegation  of  the  sovereign  power  of  eminent  domain,  of  appropriating 
{irivate  property  to  public  use,  to  muoicipni  corporations,  is  not  unusual  in  the 
legislatioQ  of  the  several  States.  Its  exercise  has  given  ground  for  serious  com* 
pteint,  and  the  power  in  the  hands  of  unscrupulous  or  heedless  men  may  be 
made  an  engine  of  great  injustice  and  oppression.  The  constitutionality  of 
the  laws  providing  for  the  expropriation  of  private  property,  for  the  purpose  of 
esCab/ishiog  streets  and  other  public  places,  and  of  forcing  the  proprietors  of 
estates  in  the  neighborhood,  who  are  presumed  to  be  benefited  by  the  change,  to 
pay  for  the  laud  thus  taken  for  public  places,  by  subjecting  their  land  to  a  contri- 
bution io  the  form  of  rateable  assessment,  has  been  more  than  once  questioned. 
The  subject  has  been  recently  very  thoroughly  examined  by  the  Court  of  Appeals, 
of  New  Yorit,  in  the  case  of  Tkt  People  on  the  relation  of  Griffin  and  others 
V.  The  Mayor  of  Brooklyn,  A  very  able  opinion  was  delivered  by  Judge  Rug* 
2^  in  fiivor  of  the  constitutionality  of  laws  of  this  class,  in  which  the  history 
of  the  jarispradeoce  relating  to  them  is  given.  In  the  general  views  expressed 
in  that  opiobo,  we  concur.  In  cases  where  the  payment  is  made  before  the 
pfoprietor  is  expropriated  from  his  land,  (as  provided  in  the  opinion  just  delivered 
in  the  case  of  Euphrosine  street,)  there  is  no  constitutional  objection  to  the 
euTjDog  into  effect  the  statute  under  which  tliese  proceedings  have  been  insti* 
tBted. 

By  the  original  act  of  the  incorporation  of  New  Orleans,  the  mayor  and  city 
oooncil  had  ample  powers  for  the  opening  and  widening  of  streets.  A  very 
flimple  mode  of  adjusting  the  indemnity  due  to  the  proprietors  of  the  land 
required  was  provided,  and  the  amount  determined  to  be  due  was  to  be  paid  for 
out  of  the  general  funds  of  the  city.     Act  of  1805,  §  16  and  17. 

The  provisioos  of  that  act  were  found  equal  to  every  exigency,  until  the  year 
1832,  when  the  process  of  expropriation  was  to  be  quickened,  and  a  statute  was 
enacted,  under  which  the  burden  of  paying  for  property  required  for  new 
streels  was  to  be  laid  upon  those  who  were  supposed  to  derive  the  benefit  from 
the  improvement.  Under  this  statute,  the  legality  of  the  assessments  made 
upon  the  lots  of  the  appellants  must  be  deteinnined;  the  statute  is  the  mandate 
by  vntue  of  which  the  power  of  expropriation  and  taxation  is  to  be  exercised. 
We  consider,  that  the  powers  conferred  by  the  statute  are  not  to  be  enlarged 
by  intendment :  they  affect  the  property  of  individuals,  by  subjecting  the  land 
nqaired  for  public  use  to  be  taken  against  the  will  of  the  owner,  and  the  pro- 
pnstors  of  lots  fronting  or  adjacent,  to  the  expense  and  charge  of  paying  for  it. 
The  case,  and  the  proceedings  under  it,  must  be  within  the  statute.  We 
Ml  by  the  aUegatiooB  of  the  petition  of  the  municipality,  that  nothing  else  is 
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McririciPALiTT  asked  than  the  widening  of  Roffignac  street,  between  New  Levee  and  Prant 
OPismoRoF*  ^^""^^^  ^  ^^®*  *^  ^®  of  oniforin  width.  The  petition  follows  the  words  of  the 
FiGN^c  St.  ordinance  of  the  niunicipnl  council  of  the  15th  of  July,  1847,  by  virtue  of 
which  the  proceedings  are  instituted.  We  have  seen,  that  the  muoicipaiity 
itself  contests  the  title  of  Donovan  ;  and  we  consider,  that  the  right  of  use  of 
the  lots  included  in  the  report  of  the  commissioners,  as  well  as  the  right  of  pro- 
perty  and  the  legality  of  the  assessments  for  distribution,  are  fully  at  issue  by 
the  pleadings  before  us. 

In  the  estimate  of  Donovan's  property  at  812,000,  is  included  the  battare  lot 
in  front,  which,  with  its  riparian  rights,  is  estimated  at  six  thousand  dollars  by 
the  first  report  of  the  commissioners.  It,  therefore,  becomes  necessary  tocoo- 
sider  the  right  of  the  commissioners  to  impose  this  assessment  for  the  purpose 
of  appropriating  this  batture  lot  to  the  public  use. 

On  the  Mississippi  river,  the  levee  alon^  its  banks,  when  established  by  muni- 
cipal anthority,  is  by  law  considered  ns  the  bank  of  the  river.  The  use  of  the 
banks  of  navigable  rivers  is  public.  The  use  of  this  batture  lot  between  the  lioe 
of  the  levee  and  the  stream  is  in  the  public,  the  property  in  the  soil  being  in  the 
adjacent  proprietor.  If,  by  the  municipal  authority,  the  levee  should  be 
advanced  towards  the  river,  end  the  but tu re  brought  within  the  dominion  of  pri- 
vate property  by  the  extinguishment  of  the  public  use,  and  its  subjection  as  to  pos- 
session and  use,  to  the  will  of  the  owner,  and  the  space  now  under  coosideratioo 
should  be  required  for  a  street,  undoubtedly  the  municipality  would  have  to  cause 
the  owner  to  be  indemnified  for  the  property.  But,  until  this  occurs,  the  use  of 
the  batture  is  in  the  public.  There  is  nothing  before  us  which  shows,  with  any- 
thing approaching  certainty,  that  the  levee  will  be  advanced  within  any  reasoD- 
able  time ;  the  whole  extent  of  the  lot  is  only  from  sixty -eight  to  seventy-fbor 
feet  from  the  levee  to  the  water.  It  may  never  be  increased  to  an  extent  which 
would  justify,  as  a  matter  of  good  police,  the  removal  of  the  levee,  and  may  be 
diminished  by  any  sudden  abnision  caused  by  the  currents  of  the  river.  Ift  in 
the  judgment  of  those  entrusted  with  the  administration  of  the  municipaiity* 
the  public  interest  requires  that  the  municipality  should  own  this  piece  of  bat- 
ture, let  the  municipality  buy  it,  and  pay  for  it.  Henderson  et  aL  v.  The  Mayor 
et  al.<,  5  L.  R.  423.  At  present,  there  has  been  no  ordinance  from  the  muni- 
cipality, which  indicates  any  such  necessity  or  purpose.  That  under  which  the 
proceedings  are  had,  contains  nothing  to  that  effect.  The  question  then  presents 
itself,  whether  the  assessments  made  on  the  property  of  the  several  proprietors 
who  are  appellants,  and  the  contribution  which  the  municipality'  is  required  to 
make,  are  authorized  by  the  statute,  for  the  purpose  of  widening  Roffigoac 
street  to  the  river.  Tho  question,  we  think,  answers  itself.  The  use  of  the 
space  is  already  in  the  public,  and  there  can  be  no  assessment  for  opening  a 
space  which  is  already  open,  or  extending  a  street  over  a  batture,  the  use  of  the 
whole  of  which  is  public,  and  the  right  of  passage  over  which  is  a  consequence 
of  the  use.  We  therefore  conclude,  that  the  assessments  made  and  the  con- 
tribution required  for  the  purpose  of  reimbursing  the  owner  of  the  batture  lot, 
are  not  authorized  by  the  statute.  The  estimated  value  of  the  batture  lot,  to 
wit,  six  thousand  dollars,  must  therefore  be  left  entirely  out  of  any  sum  which 
the  appellants  might  be  compelled  to  make  up. 

It  is  contended,  by  the  counsel  for  the  Charity  Hospital,  one  of  the  parties 
appellant,  that  the  only  lots  subject  to  assessment  under  the  statute,  are  those 
**  adjacent  to  and  fronting  that  part  of  the  street  so  opened,   straightened  or 
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npnved;'*  that  from  the  words  of  the  act,  as  well  as  from  its  general  tenor,  the  Municipality 
owMT  to  whose  land  a  new  front  is  given  or  added  to  by  the  new  street,  are  opening '^f^ 
■boe  sobject  to  the  contribution  for  puying  for  it.  fignac  St. 

I  We  think,  the  word  adjacent  applied  to  lots,  is  synonymous  with  the  word 

I  eemtiguouM,  C.  C.  663.  In  another  and  more  general  relation,  it  might  have  a 
I  Bare  extended  meaning;  but  in  the  sense  in  which  it  is  used,  to  wit,  to  discrimi- 
I  Date  as  to  locality  from  other  lots,  we  can  only  give  this  meaning  to  it  in  a  statute 
I  like  this,  which  undertakes  to  divest  a  right  of  property,  and  is  consequently 
sabjected  to  strict  rules  of  interpretation. 

The  act  does  not  provide,  that  all  the  property  to  be  benefited  by  the  improre- 
ment  shall  contribute  to  pay  for  it;  it  commits  no  such  power  of  discriminating 
between  the  lots  deriving  a  benefit  and  those  which  derive  none.  It  does  not 
gire  to  the  discretion  of  the  commissioners,  the  whole  range  of  the  neighbor- 
hood, in  selecting  property  to  be  assessed.  It  evidently  limits  the  contribution 
to  lota  having  a  certain  location,  undoubtedly,  for  the  purpose  of  preventing  too 
great  an  exercise  of  a  discretiSnary  power  on  the  part  of  the  commissioners ; 
and  that  k>catioD  is,  by  the  statute,  confined  to  the  lots  and  premises  adjacent  to 
and  frootiogthat  part  of  the  street  so  opened,  straightened  or  improved.  Within 
that  k)eation,  the  judgment  of  the  commissioners  is  to  be  exercised  in  fixing  the 
coDtribotion  of  each  lot.  The  advantage  and  benefit  upon  which  the  commis- 
sioners are  to  act,  ought  not  to  be  speculative  and  distant,  depending  on  remote 
and  Docertaio  contingencies,  but  should  be  substantia],  certain,  and  to  be  realized 
within  a  reasonable  and  convenient  time.  3  Wendell,  453,  Matter  of  Fourth 
Av€nue, 

The  statute  requiring  the  contiibution  to  be  confined  to  the  lots  or  premises 
adjacent  to  the  improvement,  and  the  terms  made  use  of  being  plain,  and  pre- 
senting no  question  of  verbal  criticism,  we  can  hold  no  property  subject  to 
assessment,  which  is  at  a  greater  distance  from  the  space  taken  for  the  public 
use  than  the  front  line  of  a  lot  of  sixty-five  feet,  about  the  size  of  lots  in  which 
the  city  was  originally  laid  out.  The  adjacent  lots  within  this  distance  and  the 
lots  opposite,  to  the  same  extent,  will  be  the  only  lots  subject  to  contribution, 
according  to  the  only  proper  construction,  which,  we  think,  the  statute  will  bear. 
This  mode  confines  the  assessment  to  the  lots  in  the  same  square  or  islet; 
whether  it  is  to  be  extended  to  another  square,  it  is  not  necessary  to  determine; 
a  case  might  occur  in  which  it  might  be  so  extended.  We  are  of  opinion,  that 
the  only  kits  which  would  be  bound  to  contribute  for  the  lot  between  Front 
street  and  New  Levee,  are  those  fronting  and  adjacent  to  that  part  of  the  street 
to  be  opened,  to  wit,  the  lot  of  Grass,  and  sixty-five  feet  of  land  adjacent  to 
Dofwran^s  bt,  on  Roflignac  street,  and  the  lots  to  the  same  extent  of  front  on 
the  opposite  side  of  the  street.  The  statute  gives  no  warrant  for  burthening  . 
aoj  other  property  in  the  neighborhood  with  this  expense.  We  have  fixed  upon 
this  distance  of  sixty-five  feet,  because  that  dimension  is  the  largest  front  of 
what  may  be  denominated  a  full  lot  in  New  Orleans,  and  is  as  just  a  standard  as 
we  can  think  of. 
The  litigation  in  relation  to  the  opening  of  this  street,  according  to  our  reports, 
^  dates  back  as  far  as  1838.  12  L.  R.  305.  The  present  proceedings  were  insti- 
tuted in  1847.  On  the  24th  of  March,  1849,  Donovan  made  an  abandonment 
of  bis  k>t,  with  the  batture,  at  the  appraised  value  of  twelve  thousand  dollars. 
This  abandonment  appears  to  have  been  made  by  a  formal  instrument  filed  with 
the  proceedings.  It  was  not  accepted  by  the  municipality,  and  the  district  judge 
determined  that  it  waa  filed  too  late  to  take  effect  under  the  statute.    It  is  clear, 
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McifTCiTALiTT  that  tfao  abandooment  was  not  made  within  the  time  required  by  the  fifth  wctioo 

N^o   Tvi^o    POR. 

Opcnino'rof-  ^^  ^^®  statute;  and  we  find  no  proviaion  made  for  an  abandonment  of  the  piv- 

riGKAC  Bt.  perty  by  the  owner,  unless  it  be  considered  authorized  under  that  aectioo*  or 
the  preceding  section,  which  presupposes  the  consent  of  the  municipality  to  be 
given.  We  regret,  that  it  is  not  in  our  power  to  aiford  relief  to  Donovdn,  by 
enforcing  the  abandonment  of  his  property,  and  the  payment  to  him  of  its  esti- 
mated value.  During  this  litigation,  the  enjoyment  of  his  rights  to  his  property 
had  been  suspended  by  the  proceedings  instituted  by  the  municipality,  which 
have  resulted  in  nothing  but  injury  to  him,  and  without  any  fault  of  his.  Hb 
case  constitutes  a  strong  claim  upon  the  justice  of  the  corporation,  which,  we 
hope,  will  not  be  overlooked,  or  longer  deferred. 

The  judgment  of  the  district  eouit  is  therefore  reversed,  except  that  part  of 
said  judgment  which  decrees  the  lot  on  Front  street  to  belong  to  Donoran,  aod 
that  said  lot  is  not  dedicated  to  public  use,  which  is  affirmed.  The  cue'n 
remanded  for  further  proceedings,  according  to  the  rules  settled  in  this  opinioo; 
the  municipality  paying  costs  in  both  courts.        * 

Slioell,  J.  My  views  upon  a  porrion  of  the  subject  considered  in  this  caiey 
are  stated  in  the  case  of  the  Opening  of  Eupkrosine  Street,  to  which  I  refer. 


Liza,  c.  w.  v.  Dr.  Puissant  et  al. 

The  temporary  residence  of  a  ilave,  even  with  the  consent  of  the  master,  in  a  foreign  coon- 
try,  does  not  entitle  the  slave  to  freedom  after  his  voluntary  return  with  the  muter  to  » 
State  where  slavery  exists. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue,  J.    I 
C.  David,  for  plaintiff.     Janin  and  Taylor,  for  defendants.    The  jadg- 
ment  of  the  court  was  pronounced  by 

KosT,  J.  The  plaintiff  was  born  the  slave  of  the  late  Hardy  De  Boishlanc 
In  1821,  Boishlanc  went  to  Bordeaux,  where  his  family  were  then  sojourning,  for 
the  purpose  of  bringing  them  buck  to  Louisiana.  He  took  with  hitn  to  £urope, 
for  their  education,  Mrs.  Puissant  and  her  sister.  Airs.  Sauve,  who  wore  under 
ten  years  of  age,  and  the  plaintiff,  then  twelve  years  old,  went  with  them 
as  a  servant.  Mr.  Boishlanc  remained  two  or  three  months  in  Bordeaux,  and 
then  Bailed  for  Louisiana  with  his  family  and  the  plaintiff,  who  remained  with 
him  as  a  slave.  She  was  given  to  the  defendant,  Mrs.  Puissant,  at  the  time  of 
her  marriage,  about  twenty  years  ago,  and  has  continued  in  her  senice  ever 
since.  She  has  had  seven  children  since  her  return  from  Europe.  She  alleges, 
that  she  became  free  by  putting  her  foot  upon  French  soil,  and  claims  ber 
freedom  and  that  of  her  children,  together  with  damages,  since  the  defendat 
was  apprised  of  her  rights.  There  was  judgment  against  her,  and  she  appealed. 
This  case  is  similar  to  that  of  Bernard  Conant,  Tutor,  v.  Guesnard  and  Wifi* 
6th  Ann.  696.  The  only  difference  between  the  two  being,  that  the  plaintiff 
was  taken  to  France  before  the  passage  of  the  act  of  1846.  Had  there  been  no 
■ttch  statute,  the  opinion  clearly  intimates,  that  the  decision  would  have  been 
the  same,  on  the  ground,  that  the  owner  of  the  slave  never  intended  that  she 
should  reside  in  France,  but  took  her  merely  as  a  servant  during  the  vojagOt 
with  the  inteBtioa  to  send  her  back  to  Louiaiana,  which  intention  she  caniM 
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OQt  within  a  reasooaUe  time.    That  case,  as   weQ  as  the  present,  came  fairly 

vitbio  the  exception  in  the  case  of  Ar$ene  v.  Pignlguy^  2d  Ann.  621.  Puxmjuit* 

The  district  jndge,  in  bis  opinion,  comments  as  follows  upon  the  evidence  in 
the  record :  «*  Boisblane  did  not  go  to  France  to  establish  a  domicil.  He  did 
not  1:0  there  to  reside  any  length  of  time.  He  went  for  a  specific  purpose,  to 
faring  back  his  wife  to  Louisiana^  and  appears  to  have  remained  at  Bordeaux  for 
as  short  a  time  as  the  nature  of  the  intercourse  between  that  city  and  this,  thirty 
years  ago,  would  permit.  The  circumstances  of  the  case  would  rather  seem  to 
bring  it  within  the  rule  applicable  to  those  who  are  passing  through  a  foreign 
ooontry  00  a  lawful  journey."    See  the  case  of  Arsene  ▼.  Pigfieguy. 

Wc  coDcur  fully  in  these  views,  and  are  satisfied,  that  even  if  Arsene's  case 
was  taken  as  the  rule  of  our  decision,  we  could  not  interfere  with  the  judgment. 
Whether  we  would  follow  that  precedent  in  all  cases  which  occurred  before  the 
passage  of  the  act  of  1846,  it  is  unnecessary  to  say.  The  principle,  that  the 
temporary  residence  of  a  slave  in  a  country  in  which  slavery  is  not  tolerated,  does 
not,  of  Itself,  work  such  a  permanent  change  in  his  status  as  to  make  him  free  after 
his  volantary  return  to  the  domicil  of  his  master,  by  the  laws  of  which  slavery 
exist,  is  supported  by  high  authority.  Case  of  slave  Chace,  2d  Haggard's 
Admiralty  R.  94  Commonwealth  of  Mass,  v.  Aves^  18  Pickering,  193.  Stoiy 
Conflict  of  Laws,  No.  96.  Strader  ei  aL  v.  Graham^  10  Howard,  82. 
The  jadgment  is  aflirmedi  with  costs. 

EusTis,  C.  J.    The  petition  txises  the  right  of  freedom  asserted,  on  the 
fiut  of  the  petitioner  having  been  in  France  in  the  year  1821 ;  it  charges, 
that  by    putting   her  foot  on  the  soil  of   France,  she  immediately  became 
free.    It  is  proved,   in  this  case,  that  it  was  never  the  intention  of  the  fam- 
ily that  Liza  should  be  left  in  Fmnce,  but  she  was  to  return  immediately  to 
Louisiaoa;  which  she  did  with   Mr,  Boisblanc  and  his  family.      I    concur 
with  the  district  judge,  in  considering  the  slave  as  accompanying  persons  in  their 
service  on  a  lawful  journey.    There  was  an  evident  propriety,   little  short  of 
necessity,  in  the  children  being  accompanied  by  a  female  servant  on  board  the 
ship,  in  the  absence  of  a  female  relativOf  and  it  is  not  alleged  or  proved,  that 
tbefe  was  any   delay  in  returning  the  slave  to  her  home,  according  to  the  on- 
ginaJ  purpoee,  when  her  services  were  no  longer  needed.     So  that  the  questioD 
of  law  involved  in  the  case  may  be  considered  as  well  stated  in  the  petition.  There 
is  a  case  in  which  an  opinion  was  expressed,  that  the  presence  of  a  female 
slave  in  France,  with  the  consent  of  the  master,  creates,  per  se,  the  condition  of 
freedom,  so  that  her  return  to  Louisiana  does  not  subject  her  to  servitude ;  I 
feel  it  to  be    my  duty  to  state  my  reasons  for  dissenting  from  the  opinion 
expressed  in  that  case.    It  is  the  case  of  Marie  Louise  v.  Marot^  9th  L.  R.  475, 
decided  in  May,  1836.    The  court  there  say,  the  plaintiif  being  free  for  one 
moment  io  France,  it  was  not  in  the  power  of  her  former  owner  to  reduce  her 
again  to  alaveiy.    That  this  is  true,  in  France,  there  can  be  no  question ;  the 
hw  of  France  recognizes  no  such  relation  as  that  of  master  and  slave.    But  I 
do  not  concur  in  the  opinion,  that  on  the  voluntary  return  of  the  slave  to  the 
eoootry  of  bis  domicil,  from  one  in  which  slavery  does  not  exist,  the  dominion 
of  the  noaster  can  in  no  case  be  exercised.    There  is  another  case.  Smith  r* 
Smith,  13  L.  R«  445,  io  which  the  principle  decided  in  the  previous  case  i« 
affirmed,  altboagh  the  facts  of  the  case  presented  other  grounds  on  which  the 
decision  could  be  made.     I  concurred  in  the  judgment  in  that  case,  and  I  think 
the  case  was  well  dedded  for  the  plaintiif;  but  1  am  satisfiedf  that  it  was  ao 
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Liza  error  fo  place  it  on  the  reasons  given  in  the  opinion  of  the  court  by  Jndge  Mif« 
PoiMAST.  ^^^'  •^^'*  '^i^t  tbe  mistress,  had  left  Louisiana  for  France.  She  took  with 
her  the  female  slave,  who  was  the  plaintiflf.  She  had  remained  in  France,  and 
there  was  no  intention  on  her  part  to  return  to  Louisiana.  Her  residence  wsi 
there,  and  she  endeavored  to  retain  the  plaintiff  with  her  in  France.  The 
absence  of  the  defendant,  from  its  origin,  had  a  character  of  permanency,  and 
the  plaintiiTs  removal  from  Louisiana,  so  ikr  as  the  intentions  of  the  defendaot 
could  be  reached  in  the  evidence,  was  with  the  same  purpose.  The  case  of 
Thomas^  f.  m.  c.  v.  Genere*^  16  L.  R.  463,  is,  as  to  the  fiicts,  like  that  just 
cited. 

In  aU  the  ruses  of  this  kind  Which  have  been  decided  in  this  court,  we  hsTs 
avoided  anything  which  could  be  considered  as  an  affirmance  of  the  priDciple 
laid  down  in  the  case  of  MaroL  The  first  case  that  came  before  us,  was  that 
of  Josephine  v.  PouUney,  tst  Aon.  328.  Tn  that  case,  tlie  defendant  had 
removed  from  Louisiana  to  Philadelphia  with  her  slave,  who  was  the  plaintilT, 
and  had  resided  for  years  there,  and  by  virtue  of  this  residence,  we  held  her 
released  from  the  dominion  of  her  mistress,  which  did  nor  revert  on  the  remoral 
of  both  to  this  State.  The  decision  was  based  on  the  effect  of  the  acquired  rea- 
idence  in  Philadelphia,  on  the  condition  of  the  plaintiff. 

In  the  caser  of  Eugenie  v.  Prevail  2d  Ann.  180,  the  plaintiff  had  been  taken  to 
France  by  his  daughter,  who  was  married  to  a  French  officer,  in  whose  ser- 
vice she  remained  for  years.  We  said,  **  this  case  is  nearly  the  same  with  that 
decided  in  June  last,  of  Josephine  v.  Poultney,  in  which  we  held,  that  the 
status  of  freedom  was  acquired,  not  by  having  been  in  a  country  in  which 
slavery  did  not  exist,  but  by  a  residence  and  domicil  there."  In  the  case  of 
Arsene  v.  PignSguy,  2d  Ann.  621,  the  plaintiff  had  been  taken  to  Fhuice, 
and  remained  there  in  the  service  of  the  family  of  her  master,  for  the  space  of 
two  years.  We  considered  the  condition  of  the  plaintiff  as  changed  by  her 
remaining  in  France  for  such  a  length  of  time.  In  that  case,  we  distinctly  staled 
what  we  considered  as  exceptions  to  the  rule  in  MaroVs  case,  which  we 
thought  was  too  general  in  its  terms.  We  stated,  as  exceptions,  the  cases  of 
persons  thrown  on  foreign  coasts  by  shipwreck,  taking  refuge  from  pirates, 
driven  by  some  overwhelming  necessity,  or  perhaps  those  passing  through  a 
foreign  territory,  on  a  lawful  journey. 

By  the  statute  of  1846,  no  slave  can  be  entitled  to  his  freedom  in  this  SutSf 
by  having  been  with  or  without  the  consent  of  his  master,  in  a  country  where 
slavery  does  not  exist.  No  questions  of  this  kind  can  occur  in  relation  to  any 
rights  asserted  by  slaves  subsequent  to  this  statute,  which  are  covered  by  itt 
operation.  The  jurisprud^ence,  independent  of  that  stntute,  has  been  far  from 
being  settled  on  principles  on  which  questions  of  this  gravity  ought  to  haw 
rested.  The  opinion  in  MaroVs  case,  seems  to  have  been  adopted  from  pre- 
cedents, and  there  does  not  appear  to  have  been  any  consideration  of  thoser 
exceptions  which  must  obviously  exist  to  the  rule.  For  instance,  the  case  of 
the  fugitive  slave.  So  far  as  the  rights  of  his  master  are  concerned,  they  ar* 
equally  protected,  wherever  the  fugitive  may  be.  Our  courts^must  hoW, 
that  the  possession  of  the  master  continues,  notwithstanding  the  flight  or 
the  alave.  OaUs  v.  Caffin,  3d  Ann.  341.  Pothier,  Treaties  on  PossessioD, 
sec.  89. 

This  is  not  the  only  rule  relating  to  the  conflict  of  laws  which  presents,  in  »*■ 
practical  results,  more  exceptions  than  examples  under  it ;  and  which,  conss- 
quently,  affords  a  most  unsafe  guide  ia  the  administration  of  justice.    Has 
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r  b«eii  Mippoaed,  tlml  a  father  in  Spain,  where  the  age  of  majority  ia  twenty-  LtsA 
§99f  losea  the  paternal  power  over  his  son  ever  the  age  of  twenty-ooe,  by  poiaaAXT* 
the  latter'a  temporarily  sojonming  in  England  or  crossing  the  frontier  of  France, 
where  the  age  of  majority  is  twenty-one  ?  And  that  on  his  return  to  his  coun- 
try, being  atill  of  the  age  of  minority,  the  minor  is  emancipated,  and  can  no 
Isoger  be  held  subject  to  the  paternal  authority  ?  And  that  this  change  in  hia 
aoodatioa  ia  wrought  by  his  accidental  presence  in  a  land,  where,  by  its  laws,  he 
would  be  held  to  be  nd  juris  ?  A  distinctio  n  is  made  between  slavery  and 
acfaer  domeatic  relations,  because  it  is  said  that  slavery  is  contrary  to  the  law  of 
Datore  and  the  creature  of  municipal  law.  But  what  law  of  nature  fixes  the 
age  of  majority  at  twentj-one  or  twenty-five  ?  Rutherford's  In8titutes,lih.  1,  jC. 
11,  aec.  8.  Jtu  aiUem  potestatis^  quod  in  liheros  habemus,  proprium  est  cxvium 
Rovumarum:  mdli  enim  alii  sunt  homines^  qui  talem  in  libcros  habeant 
poUstaUm^  qutUem  nos  habemus.  Inat.,  lib.  1,  tit.  9,  s.  2.  The  sacred  relation 
of  naarriage  itaelf  isan  institution  of  municipal  law,  recognized  as  is  thst  of  slavery, 
by  the  law  of  naliona.  Justas  auUm  nuptias  inter  se  contrahunt  dves  Ramani 
qui  seamdum  prteccpta  It  gum  coiunt.  Inst.  lib.  1,  tit.  10.  So  far  as  foreign 
laws  have  effect  upon  the  status  of  persons,  their  domestic  relations  must, 
necessariJy,  all  be  upon  the  same  footing. 

The  aothoritiea  cited  in  the  opinion  of  Judge  Rost,  are  in  direct  opposition  to 
the  decision  in  MaroVs  case.  The  case  of  Strader  v.  Graham^  10  Howard,  82 » 
was  an  appeal  taken  by  writ  of  error  from  the  Court  of  Appeals  of  Kentucky. 
It  waa  not  decided  on  its  merits  in  the  Supreme  Court  of  the  United  States* 
but  went  off  on  a  question  of  jurisdiction.  In  that  case,  certain  slaves,  who 
were  maaicians,  had  gone  from  Kentucky  across  the  river  to  Ohio,  on  more  than 
one  occasion,  with  the  permission  of  their  master,  to  perform  at  public  enter- 
tainments. The  courts  of  Kentucky  held,  that  they  did  not  acquire  their  freedom 
by  this  temporary  presence  in  a  State  where  slavery  was  prohibited.  This  ia 
the  only  practical  doctrine  which  can  be  maintained  in  a  State  whose  frontier, 
fi»r  hmidreda  of  miles,  is  bounded  by  free  States,  where  the  communication  ia 
open,  and  the  intercourse  between  the  inhabitants  constant  and  uninterrupted. 
It  Tests  with  each  State  to  establish  and  regulate  the  domestic  relations  of  its 
inhabitants.  A  State  may  prohibit  slavery  within  its  limits,  may  abolish  the 
paternal  power ;  bat  tliis  imposes  no  obligation  on  other  States  to  hold  the 
condition  of  persons  domiciled  there,  as  extinguished  by  reason  of  a  presence  in 
die  State  in  which  the  relation  is  not  recognized.  This  court  has  held  the  status 
of  a  dave  to  be  changed  by  a  residence  in  a  country  in  which  slavery  did  not 
exist,  when  the  residence,  with  the  consent  of  the  master,  had  a  character  of 
permanency,  but  not  that  the  status  was  affected  by  a  transit  for  a  temporary 
porpoie.  Cases  of  this  kind,  resting  mainly  on  the  intention  of  parties,  are 
attended  with  great  difficulties  in  their  solution ;  but  in  this  respect,  they  resem- 
ble afl  cases  of  contested  or  questionable  domicil. 

For  these  reasooa,  I  think  the  judgment  of  the  district  court  ought  to  be 
affinned. 


The  State  v.  Abraham  Parker. 

A  party  introdacing  a  witness  to  impeach  the  testimony  of  tnother  witness,  is  not  restricted 
to  the  simple  tnqniry  as  *'  to  the  general  chtracter  of  the  witness /or /rtf /A  andveraeUff ;" 
he  may  inqoira  into  the  general  character  of  the  witness,  whose  testimony  is  loaght  to  be 
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8r ATB  impeadMd,  hat  evnaot  inquir*  uito  any  paHicuUtr  acU  of  ta  immoral  dmracter  which  bij 

«  *' luiv«  been  eoamitted  by  the  impeached  witnesa. 

JrAUEBBa 

.     gj  A  penoa  aocoaed  of  crime,  may  prove  in  bis  defence  hia  general  good  character,  and  alio  hii 

fUS    102  character  aa  to  sach  moral  qaalities  aa  have  pertinence  to  the  charge. 

ell8    358 

•ilo   m  A  PP^^L  ^^^^  ^^  ^ii^  District  Court  of  New  Orieans,  Larut^  J.    haac 

A.  Jokmon^  Attorney  General,  for  the  State.    RandM  Hunt^  J.  R.  Grymei, 

•pd  /.  B»  RoherUon^  for  the  appellaiit.     The  judges  d^irering  their  opinioBf 

•eparately.    The  jodgmeot  of  the  court  was  proneuoced  by 

PftxsTOif,  J.  The  accused  was  prosecuted  for  the  murder  of  Eliza  PkiUiptf 
was  convicted  of  mansfaiughter,  and  has  Appealed  frono  the  judgment  agatnet  him. 
He  has  brought  the  case  before  ns,  on  a  bill  of  exceptions  to  evidence  offered  and 
received  against  him,  and  two  bills  of  exceptions  to  the  rejection  of  evideocs 
offered  in  his  favor. 

The  district  attorney  offered,  in  evidence  on  the  trial,  the  coroner's  inqoest; 
md  it  was  admitted,  the  court  instructing  the  jury,  at  the  time,  that  this  evidence 
must  be  restricted  by  them,  to  the  proof  of  the  death  of  the  deceased,  snd  thtt 
they  could  not  regard  it  any  further.    The  counsel  of  the  prisoner  excepted. 

By  law,  the  coroner,  with  a  jury  of  freeholders,  is  directed  to  hold  an  inqoeit 
on  the  body  of  a  person  found  dead,  and  the  cause  of  whose  death  shall  be 
unknown,  to  ascertain,  by  the  exsminRtion  of  the  body  and  of  the  wonods,  in 
what  manner  the  person  has  come  to  his  death  ;  and  in  order  to  ascertaio  the 
cause  of  the  death,  with  all  the  certainty  possible,  the  coroner  and  juiy  are 
authorized  to  require,  at  the  public  expense,  the  services  of  pbysfcians,  to  give 
ffieiropinioB  on  the  subject ;  and  it  is  expressly  declared,  that  the  inquest,  signed 
by  the  coroner  and  members  of  the  jury,  shall  be  sent  to  the  clerk^s  office,  to  be 
a  record  of  the  facts  to  be  used  before  the  grand  jury,  In  case  a  prosecotion 
takes  place;  and,  if  the  jury  finds  a  person  guilty  of  the  death  of  the  person  found 
dead,  the  coroner  is  required  to  cause  him  to  be  arrested.  The  inquest  is,  there- 
fore, a  very  solemn  public  proceeding,  prescribed  by  law,  principally  for  two 
objects :  1st,  To  ascertain  the  physical  facts  as  to  the  death  of  the  deceased .  Snd. 
To  institute  a  public  prosecution  against  the  supposed  perpetrator  of  the  deed. 

The  direction  of  the  statute,  that  the  coroner's  inquest  is  to  be  used  as  evi- 
dence before  the  grand  jury,  is  not  an  exclusion  of  its  use  before  the  petty  jury, 
because  most  of  the  evidence  proper  for  the  grand  jury,  is  legal  evidence,  also, 
before  the  petty  jury. 

That  part  of  the  inquest  which  ascertains  the  death  of  a  person  and  its  precise 
causes,  establishes  mere  physical  facts,  which  ere  to  be  ascertained,  accordiogto 
law,  for  public  purposes.  A  record  of  those  facts  made  at  the  time,  and  upon 
inspection  by  a  public  officer  and  intelligent  men,  aided  by  professional  skill,  tf 
better  and  more  precise  evidence  of  those  facts,  than  proof  fiom  the  fleeting 
recollections  of  men,  or  the  hasty  and  heedless  observation  of  passers  by.  Every 
one  feels,  that  it  is  more  satisfactory  proof  than  any  other  that  could  be  offered. 
The  facts,  in  themselves,  are  evidence  of  neither  guilt  nor  innocence,  and  haw 
DO  direct  tendency  to  implicate  the  accused,  nor  any  one  else.  There  can  be  no  t 
evil  resulting  from  the  admission  of  the  record  of  those  facts  in  evidence,  as  ^ 
can  be  controverted  by  the  accused,  if  material  to  his  defence,  and  the  more 
conclusively,  as  from  the  time  of  holding  the  inquest,  he  has  cognizance  of  tbeffl- 
There  can  be,  therefore,  no  reasonable  objection  to  this  mode  of  ascertaining  the 
physical  facts,  which  caused  the  death,  before  the  petty  jury.  Evidence  Is  thit 
which  tends  to  convince  the  mind  of  a  fact,  and  whatever  is  true  and  has  that 
efSeett  should  be  received,  ouless  rejected  for  some  reasonable  cause* 
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Ffom  ftotbcnrity,  also,  we  BboaM  coDcIode,  that  inquests,  as  to  matters  of       Btats 
pahiic  and  geoeFal  concero,  were  eyidence  of  those  matters  in  England.     1st      pARxaa. 
Oneoleaf,  sections  515,  556.    4  Black.  Com.    The  ancient  rules  of  the  coramoo 
kw  were  moch  relaxed  by  statutes  on  this  subject.     McNally  on  Evidence,  285. 

Our  CoDstitatioo,  however,  provides  that  a  person  accused  of  a  crhne,  shall 
hive  the  right  of  meeting  the  witnesses  face  to  face.  Therefore,  that  part  of  the 
conmer's  inquest,  which  tends  to  trace  the  death  to  a  person  accused  of  the 
deed,  is  not  evidence  on  the  trial,  because  it  tends  to  show  guilt  in  him,  to  the 
eidasloa  of  others;  and,  therefore,  he  has  the  constitutional  right  of  meeting  the 
witQeeses  face  to  fice.  The  deposition  of  the  witnesses  before  the  inquest,  if 
takeo  in  writing,  should  not,  therefore,  be  given  in  evidence  on  the  trial,  much 
less  should  the  opinion  of  the  coroner  and  jury  of  inquest,  given  as  the  foundation 
of  an  order  of  arresu  that  the  death  was  caused  by  the  accused. 

Tlie  toqaeet,  in  the  present  case,  contained  the  opinion  that  the  accused  fired 
the  ptstol  which  caused  the  death  of  the  deceased,  and  that  part  of  it  should  not 
hare  been  read,  or  given  to  the  jury.  But  as  the  court  cautioned  the  jury,  that 
no  part  of  the  inquest  should  have  any  influence  upon  their  minds,  except  that 
which  established  the  death,  we  do  not  feel  ourselves  authorized  to  reverse  the 
jodgmeDt  lor  such  an  irregularity,  considering  the  caution  of  the  court,  with 
which  it  was  accompanied.  Men  would  be  unfit  to  sit  upon  the  trial  of  tlieir 
feUow  men  for  crimes,  if  they  were  incapable  of  discriminating,  as  directed  by 
the  court,  between  that  part  of  the  document  which  was  evidence,  and  that 
which  was  not;  and,  if  such  were  the  case,  the  trial  by  jury  would  he 
unworthy  to  be  regarded  as  the  bulwark  of  liberty.  In  point  of  fact,  jurymen 
aie  capable  of  making  the  discrimination,  and  there  is  no  reason  for  deluding  our- 
selves with  the  contrary  supposition. 

In  the  progress  of  the  trial,  the  counsel  of  the  accused  took  the  following  bill  of 
exceptions :  **  Be  it  known,  that,  on  the  trial  of  this  cause,  the  defendant  offered^ 
to  prove,  by  H.  RoxcU  Mary  Owens^  and  other  witnesses  present  in  court,  and 
one  of  whom  was  sworn  and  questioned  thereto  :  1st.  That  Eugene  SucheU  the 
principal  witness  for  the  prosecution,  is  a  man  of  infamous  character,  notoriously 
guilty  of  acting  falsely  and  fraudulently,  of  extorting  money,  by  force  and  cheat- 
ing, fnooi  the  unwary  and  feeble,  and  of  living  among  low  and  abandoned  women. 
2d.  That  he  is  idle,  dissolute  and  profligate ;  had  no  means  of  support,  and  no 
mode  of  obtaining  money  than  those  just  set  forth.  3d.  That  although  these 
witnesses  cannot  say  that  he  has  formed  any  character  as  to  a  lack  of  truth,  and 
is  false  in  oaths  and  words,  yet,  from  his  vices  and  general  bad  character,  they 
swear  that  he  is  unworthy  of  credit,  and  they  cannot  believe  him  on  oath.  To 
this  testimony,  and  to  the  interi'ogalories  propounded  thereto,  the  district  attorney 
oiijected  ;  and  the  judge  sustained  the  objection,  and  rejected  the  evidence.  To 
this  ruOog  of  the  court  the  defendent  excepted,  and  now  tenders  this  his  bill  of 
except  ion. 

B^  the  Court, — ^The  judge,  in  tliis  decision,  believed  himself  to  be  bound  by 
the  common  law  of  England.  He  admitted  all  proof  as  to  the  general  reputatioo 
of  the  witness,  as  to  truth  and  veracity,  but  did  not  feel  justified,  under  the  law, 
in  going  further.      J.  C.  La&ue,  Judge.*' 

^e  must  take  it  for  granted,  for  tlie  purpose  of  this  decision,  that  the  wit- 
neaies  wonki  have  given  to  the  witness  impeached,  the  character  stated  in  the 
kiBofexceptioos;  and,  if  so,  it  would  certainly  have  proved  him  a  man  of  bad 
geoenl  reputation.  The  question  would  seem,  then,  to  be,  whether  the  evidence 
ofiered  was  as  to  geaeral  character,  or  to  particular  charges. 
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Statb  The  accaeed  did  not  offer  to  estaUish  any  particQlar  offence  or  criminal  ad 

Parxxr.  against  the  witness,  but  that  he  was  an  infamous  character ;  that  he  was  addicted 
to  crimes,  which  indicated  a  total  disregard  of  truth,  without  specifying  a 
particular  crime  committed  by  him;  that  he  lived  among  low  and  abandoned 
women ;  that  he  was  idle,  dissolute  and  profligate ;  that  he  had  no  means  of  sQp- 
port,  but  what  he  obtained  by  the  crimes  and  vices  mentioned  ;  and  that,  from 
hie  vices  and  general  bad  character,  he  was  unworthy  of  credit,  and  the  witoeseei 
would  not  believe  him  on  oath.  These  appear,  to  me,  general  descriptioDs  oft 
bad  character,  without  entering  into  particular  facts  or  charges ;  and  that  the 
court  limited  the  testimony,  as  to  the  general  character  of  the  impeached  witoen, 
to  his  character  for  truth  and  veraci^  alone;  and  that  the  court  felt  bound  to 
such  a  limitation,  by  the  rules  of  evidence  at  common  law. 

There  is  no  doubt,  that  the  tendency  of  many  English  decisions,  and  the 
opinions  of  some  elementary  writers,  is  to  establish  that  limitation.    Thus,  Roeeoe 
and  Phillips  give  the  very  questions  to  be  asked  in  impeaching  a  witness,  limit- 
ing them  to  the  means  of  knowing  the  general  character  of  the  witness  impeich- 
ed,  and  to  the  inquiry,  if  the  witness,  from  that  general  character,  would  beliere 
him  on  oath ;  and  some  judges  have  limited  the  questions  to  a  knowledge  of  the 
general  character  of  the  witness,  for  truth  and  veracity.     We  are  inclined  to  the 
opinion,  however,  that  the  weight  of  authority  is  in  favor  of  testimony  as  to  the 
general  bad  character,  without  limiting  the  questions  as  to  character  for  truth 
and  veracity,  or  establishing  any  formal  interrogatories.     Thus,  Mr.  Archboki, 
probably  the  roost  accurate  elementary  writer  on  criminal  law,  informs  us,  that 
the  credibility  of  a  witness  is  compounded,  among  other  things,  of  his  iotegritf 
and  of  his  veracity,  devoting  a  paragraph  to  each  quality.     If,  therefore,  his  inte- 
grity tends  to  establish  his  credit,  his  want  of  integrity  should  go  to  his  diesrcdit; 
and,  in  fact,  this  author  says,  the  commission  of  all  offences  which  import  fabity 
or  fraud,  whether  followed  up  by  conviction  or  not,  affects  tlie  credit  of  the  wit- 
ness ;  and  he  expressly  says,  witnesses  may  be  examined  as  to  the  general  clia- 
meter  of  the  witness  impeached,  and  does  not  confine  their  examinatiou  to  the 
general  character  for  truth  and  veracity.    P.  143. 

Conceding,  however,  such  strict  limitations,  well  established  at  common  hw, 
we  do  not  feel  absolutely  bound  by  them.  The  act  of  1805,  to  which,  no  doubt, 
the  district  judge  referred,  as  binding  him  by  that  common  law,  is  as  foUowi: 
**  The  rules  of  evidence,  and  all  other  proceedings  whatsoever,  in  the  prosecntiooi 
of  crimes,  offences  and  misdemeanors,  changing  what  ought  to  be  changed,  sbill 
be  according  to  the  common  law." 

The  ancient  rules  of  evidence  are  therefore  subject  to  change,  where  it  ii 
indispensable  to  truth  and  justice.  We  doubt  if  the  rules  of  evidence  io  £og* 
land,  are  precisely  tlie  same  now  which  they  were  in  1605.  The  whole  ten- 
dency of  modern  decisions  is  to  relax  the  strict  rules  of  evidence,  with  a  view 
to  lay  everything  before  courts  and  juries,  which  ought  to  have  an  inflo- 
ence  upon  the  cases  before  them,  and  to  leave  the  objections,  as  much  ss  (»■>' 
ble,  consistently  with  an  orderly  and  speedy  administration  of  justice,  to  the 
credit  of  the  testimony  and  witnesses. 

Now,  all  will  agree,  that  a  man,  proved  by  reputable  testimony  to  possess  the 
character  described  in  the  bill  of  exceptions  under  consideration,  would  not  be 
entitled  to  equal  credit  with  a  pure  and  virtuous  witness ;  yet  such  a  man, 
unless  the  proof  is  allowed,  would  stand  as  fair  before  the  jury,  as  one  of  the 
most  spotless  character.  And  this  would  often  occur  in  fact,  as  well  as  in  the- 
oiy.   For  those  conversant  in  criminal  trials,  know  by  experience,  that  a  wretch 
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fdettad  88  a  tritness,  either  to  criminate  or  acqtiit  by  perjury,  is  always  selected 
§8  tccoont  of  his  fair  face,  smooth  tongue,  and  affected  sincerity,  for  the  express 
poTpoae  of  more  effectually  passing  off  falsehood.  The  great  art  of  such 
I  witness,  is  to  lie  like  truth ;  and  he  is  always  selected  from  the  class  of 
mea  poseeflfling  the  character  described  in  the  bill  of  exceptions.  We  were 
tbersfore,  io  a  civil  case  in  the  Western  District,  not  reported,  induced  to  con- 
lider  fSiTorably  the  views  of  the  Supreme  Court  of  the  State  of  Kentucky,  in 
the  case  of  Hume  r.  Scott,  3d  Marshall's  R.  261,  262;  and  I  will  transcribe 
tad  adopt  them  as  my  views  in  the  present  case. 

^  Every  person  conversant  with  human  nature,  must  be  sensible  of  the  kin- 
dml  nature  of  the  vices  to  which  it  is  addicted.  So  true  is  this,  that  to  ascer- 
tain the  existence  of  one  vice  of  a  particular  character,  is  frequently  to  prove 
the  existence  of  more  at  the  same  time  in  the  same  individual.  Add  to  this, 
that  persons  of  infieimous  character  may,  and  do  frequently  exist,  who  have 
fonned  do  character  as  to  their  lack  of  truth,  and  society  may  have  never  had 
the  opportunity  of  ascertaining  that  they  are  false  in  their  words  or  oaths.  At 
die  same  time,  they  may  be  notoriously  guilty  of  acting  falsehood  in  frauds, 
forgeries  and  other  crimes,  as  would  leave  nor  donbt  of  their  being  capable  of 
speaking  and  swearing  it,  especially  as  they  may  frequently  depose  falsehood 
with  greater  security  against  detection,  than  in  the  practice  of  those  vices.  In 
sach  casee,  and  with  such  characters^  ought  the  jury  to  be  precluded  from 
dnwing  infereoces  unfavorable  to  their  truth  as  witnesses,  by  excluding  their 
general  turpitude  ?  By  the  character  of  every  individual,  that  is,  by  the  esti- 
t  m  which  he  is  held  in  the  society  or  neighborhood  where  he  is  conver- 
,  his  word  and  his  oath  is  estimated.  If  that  is  free  from  imputation<.  his 
testhnony  weighs  well ;  if  it  is  sullied,  in  the  same  proportion  his  word  will  be 
doubted.  We  conceive  it  perfectly  safe,  and  most  conducive  to  the  purposes 
of  jostiee,  to  trust  the  jury  with  a  full  knowledge  of  the  standing  of  a  witness 
into  whose  character  an  inquiry  is  made.  It  will  not  thence  follow,  that  frqm 
minor  vices,  they  will  draw  the  conclusion  in  every  instance,  that  his  oath  must 
be  discredited,  but  only  be  put  upon  their  guard,  to  scrutinize  his  statements 
more  stTKtly,  while  in  cases  of  vile  reputation  in  other  respects,  they  would  be 
warranted  in  disbelieving  him,  though  he  had  never  been  called  so  often  to  the 
book,  as  to  fix  upon  him  the  reputation  of  a  liar  when  on  oath." 

But,  in  applying  the  principles  of  this  decision  to  the  case  before  us,  I  do  not 
consider  that  particular  acts  of  malcooduct  may  be  proved,  or  wish  to  be  under- 
stood as  holding,  that  the  district  courts  must  admit  crimination  and  recrimina- 
tion, further  than  the  real  purposes  of  justice  require,  and  is  consistent  with 
the  good  order  of  the  court  and  the  speedy  administration  of  justice;  much  must 
necessarily  be  left  to  the  discretion  of  the  courts  of  original  jurisdiction,  in  these 
respects. 

For  these  reasons,  I  am  of  opinion  that  the  court  should  have  admitted  evi- 
dence that  the  witness  was  a  man  of  infamous  character ;  that  he  had  notori- 
ooriy  the  character  of  acting  falsely  and  fraudulently,  of  extorting  money  by 
force  and  cheating  from  the  unwary 'and  feeble,  and  of  living  among  low  and 
abandoned  women  ;  that  he  was  idle,  dissolute  and  profligate,  and  supported 
himself  by  obtaining  money  by  the  means  set  forth ;  and  that  from  his  vices 
and  general  had  character,  he  was  unworthy  of  credit,  and  not  to  be  believed 
OQoath. 

The  accused  has  brought  the  case  before  us  on  another  bill  of  exceptions.  He 
mtioduoed  newenl  witnesses  to  prove  his  character  and  conduct,  sod  after  show- 
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St  ATI  ing  that  he  was  a  man  of  good  character  for  peace  and  quiet,  offered  to  show, 
Farxkr.  that  be  was  of  a  mild  disposition,  and  one  of  the  last  men  "wbo  would  wil- 
linfrly  shed  a  woman's  blood  ;  that  he  was  a  kind  and  affectionate  husimDd  and 
father,  honest  and  industrious,  of  strict  integrity  and  pure  morals.  The  dis* 
trict  attorney  objected  to  any  evidence  being  received  as  to  the  character  of 
the  accused,  except  to  show  that  he  bore  a  good  character  for  peace  and  qui- 
etness. The  court  'sustained  the  objection,  and  restricted  the  accused  to 
these  genera]  questions  :  Do  you  know  the  character  of  the  accused  for  peace 
a  nd  quietness  ?  Is  it  good  or  bad  ?  and  restricted  the  witnesses  to  categorical 
answers  thereto. 

The  decision  is  in  conflict  with  that  in  the  case  of  The  King  v.  BrecknoA^  in 
which  the  prisoner  accused  of  murder,  proved  his  good  character,  and  that  bis 
witness  believed  he  was  the  last  man  in  the  world  w^ho  would  have  a  thirst  of 
blood,  and  was  allowed,  in  opposition  to  the  objection  and  argument  of  tbeatto^ 
ney  general  of  England,  to  prove  particular  instances  to  support  his  beliefi  So, 
in  the  case  of  a  man  tried  for  a  riot,  in  1780;  he  proved  his  good  cbancter, 
and  the  witness  proceeding  to  give  as  his  reason  for  entertaining  a  good  opin- 
ion of  him,  that  he  knew  him  to  be  a  dutiful  son,  and  that  he  supported  a 
helpless  parent  by  his  industry ;  the  evidence  was  objected  to,  but  ruled  to  be 
proper  evidence  by  the  Chief  Justice,  and  Gould,  Justice,  on  the  ground,  that 
when  a  witness  is  called  to  support  a  man's  character,  he  may  not  only  give 
the  prisoner  a  good  character,  but  he  may  give  his  reasons  for  eDteitaiorog 
a  good  opinion  of  him.  And  in  the  capital  case  of  Hie  King  v.  Thelwell^ 
Ltord  Kenyon  promulgated  the  same  principle  in  saying,  that  affectionate  vA 
warm  evidences  of  character,  when  collected  together,  should  mnke  a  atroof 
iMpression  in  favor  of  a  prisoner;  and  when  those  who  give  sach  character  in 
evidence  are  entitled  to  credit,  their  testimony  should  have  great  weight  with 
the  jury.     McNally  on  Evidence,  322,  323. 

It  is  true,  that  Wharton  and  Arcbbold  lay  down  the  rule,  that  the  prisoner 
can  give  in  evidence  only  his  general  character ;  and  Roscoe  confioes  the  inqui- 
ry as  to  his  general  character,  having  some  analogy  and  reference  to  the  charge 
against  him.  Page  72.  And  perhaps  this  is  the  key  to  the  whole  coDtroversf* 
The  nature  of  his  general  character  or  good  acts  which  the  accused  offers  to 
prove,  should  have  a  bearing  upon  the  charge  against  him.  Thus,  in  the  pros- 
ecution of  Horn  Tooke  for  a  libel,  he  was  allowed  to  give  in  evidence,  a  hook 
published  by  him  twelve  years  before,  with  a  view  to  show,  that  the  object  of 
his  publications  for  which  he  was  prosecuted,  was  only  {larliamentary  refonn. 

At  all  events,  I  do  not  find  the  decisions  in  favor  of  admitting  particular  iiicti 
in  evidence,  as  reasons  of  the  witness  for  testifying  to  the  good  character  of  the 
prisoner  overruled,  and  it  appears  to  me  so  reasonable  and  humane,  that  I  can- 
not think  it  inconsistent  with  the  rules  of  evidence.  The  effort  to  avoid  collat- 
eral issues  seems,  sometimes,  to  have  excluded  from  the  jury  box,  whateveiy 
juryman  would  wish  to  learn,  and  to  have  trenched  closely  upon  the  princtpi^i 
of  humanity.  It  is  but  the  just  reward  of  many  good  actions,  that  they  should 
be  of  some  avail  to  a  man  in  his  utmost  need,  especially  when,  by  inrokiog 
their  aid,  he  throws  himself  open  to  all  the  opprobium  that  can  be  cast  upon 
him  by  the  character  he  has  acquired  by  his  evil  deeds. 

I  think  we  are  justified  by  authority  and  reason  too,  in  coming  to  the  conclu- 
sion, that  the  evidence  offered  by  the  accused  should  have  been  received 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  fot 
a  new  trial,  Bccording  to  law. 
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SuDKix,  J.  l8L  Upon  the  first  bill  of  excepTtoDs,  I  think  the  rnlhig  of  the  Stats 
Attrict  judge  was  too  narrow.  He  confined  the  party  impeaching  the  witness  Pabkki< 
who  bad  testified  against  him,  to  proof  of  the  general  reputation  of  the  witness 
as  to  troth  and  veracity.  In  my  opinion,  the  prisoner  should  have  been  allowed 
to  offer  genera)  evidence,  as  to  the  general  character  of  the  witness  impeached. 
The  State  would  then  be  allowed  to  inquire  into  the  means  of  knowledge  of 
the  witness  so  testifying.  I  thick  it  proper,  however,  to  add,  that  in  my  opin-* 
ioa,  the  district  judge  was  right  in  excluding  inquiry,  on  the  part  of  the  prisoner, 
as  to  any  particular  immoral  conduct  on  the  part  of  the  impeached  witness.  See 
the  PeopU  v.  MaUur,  4  Wendell,  258.  Bakeman  v.  Uo8t,  14  Wendell,  110. 
Peake,  197.  3  Hill,  178.  One  very  good  reason  for  thus  limiting  the  inquiry 
to  general  character,  and  not  permitting  it  to  run  into  particular  acts  and  colla- 
teral fiicts  iflt  that  an  opposite  course  would  embarrass  and  delay  trials  to  a 
degree  that  might  render  the  administration  of  justice  impracticable.  In  adopt- 
ing rules  in  matters  of  this  sort,  they  must  be  considered,  not  in  the  mere 
abstract,  but  with  reference  to  their  practical  working  in  the  administration  of 
j  ustica. 

2d.  Upon  the  second  bill  of  exception^,  I  am  of  opinion,  that  the  ruling  of  the 
district  jadge  was  too  narrow.  It  confined  the  prisoner  to  proof  of  his  character 
hi  peace  and  quietness.  I  think  he  had  a  right  to  oflfer  evidence  as  to  his  gene- 
ral character,  and  that  in  doing  so,  he  should  be  permitted  to  show  his  cha- 
lacter  as  to  such  particular  moral  qualities  as  have  pertinence  to  the  charges  for 
which  he  is  under  trial    See  2  Massachusetts,  317.    .Roscoe,  72,  &c. 

EusTis,  C.  J.     I  concur  io  this  opinion. 

RosT,  J.     I  concur  in  this  opinion. 


George  D.  Shadburne  et  al.  r*  William  Amonett,  ^Executor.      ir 


DonstioiB  lietween  married  perioiu,  made  during  the  muriage,  are  revocable  at  the  will  of 

tbedoflor. 
It  is  better  for  parties  to  rindicate  their  rights  of  property  imder  their  own  names,  and  not 

under  the  cover  of  simolated  titles. 

APPEAL  ih>m  the  District  Court  of  Madison,  /.  iV.  71  Richardson,  J. 
.  Stacy  and  Sparrow,  and  A.  Snyder,  for  plain tiflfs.  Stockton  and  Steele, 
and  /.  J.  Amonett,  for  defendants.  The  judgment  of  the  court  was  pro- 
nounced by 

EusTis,  C.  J.  In  June,  1845,  an  execution  was  taken  out  on  a  judgment 
rendered  in  the  suit  of  Silas  Lillard  v.  David  Stanhrough,  and  the  sheriff 
seised  certain  lands  in  the  parish  of  Madison.  The  present  suit  is  a  third  oppo- 
f  sieion  made  to  the  sheriff's  sale,  by  George  D.  Shadburne  and  Sybil  Stan^ 
brough,  his  wife,  claiming,  as  the  properly  of  the  wife,  these  lands  thus  seized, 
as  the  property  of  Stanbrough,  the  judgment  debtor.  There  was  a  judgment 
in  the  district  court,  by  which  the  opposition  was  sustained,  and  Sybil  Stan" 
&rottg&,  the  wife  of  Shadburne,  was  adjudged  to  be  the  owner  of  the  lands 
seized,  and  quieted  in  her  title  and  possession  thereof.  This  judgment  was  ren- 
dered on  the  verdict  of  a  jury.  The  representative  of  the  original  plaintiflT  in 
execution  has  appealed. 

The  petitioQ  alleges,  that  Sybil  Stanbrough  is  the  owner  of  the  lands,  by  vir- 
tile  of  a  donation  made  to  her  on  the  14th  of  January,  1847,  by  Robert  M* 
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atu^Mrmit  SoBUf  by  sntboiitfc  act  passed  before  tliA  leeoHer  of  ttie  puuh  of  Maikm^ 
AMonn.  ^^  Robert  M.  ScoU  aoqnured  title  to  the  hiids,  by  pmcbase  it  sheriff  Vnfer 
aide  on  the  1st  ^  August,  1846,  under  an  ezecntiMi  againak  Stoi&rMiffc,  ivosd 
OD  a  jadgment  readered  against  him  in  favor  of  X  C  (Tordbwoile,  in  the  pariih 
of  Concordia,  which  jodgment  was  recorded  in  the  pariah  of  Madiaoii,  in  1899; 
that  nnder  aaid  donation  from  ScoU^  llie  plaintifis  have  been  in  possession  of  tbe" 
kmds  since  the  date  thereof,  and  that  since  the  sheriff's  sale  to  SeoUf  5toi- 
inmgh  has  had  no  interest  in  or  title  «o  the  lands. 

The  answer  chaiges,  that  the  sale  to  ScotU  and  &e  donalbn*  were  mere  oqik 
trivances  to*  defeat  the  rights  of  the  creditors  of  Stanbraughi  who  is  iasolTenti 
were  simnbtedf  and  are  null  and  veld;  that  the  judgment  under  which  tlur 
aheriff 's  sale  was  made  to  SeoU  really  belonged  to  Stanbrough  hioveifv'and  wat 
kept  alive  and  used  for  his  sole  benefit;  that  Stai%brough  has  ahivy^  been  ia 
possession  of  the  lands,  which  remained  unchanged  by  the  transferroo  whidi 
the  suit  is  based,  etc. 

A  verdict  on  issues  of  this  kind  ongfat  not  to  be  distufbed,  except  &r  grtTs 
lessons,  and  on  the  strongest  convictions  on  the  part  of  the  court  of  iti  iUe- 
gali^,  and  a  scrutiDy  of  the  evidence  adduced  on  the  trial  becomes  neessMiy. 

It  appears  by  the  testimony  of  ScoU,  Ihat  he  bought  the  lands  at  the  sheriff '0 
sale  for  and  on  account  of  Shatibume  ;  that  he  paid  no  money  for  them,  gave  no 
security  for  the  price;  that  he  held  the  lands  in  his  name  at  the  requeitd 
Skadbume ;  and  that  the  object  of  Shadbume,  in  putting  the  lands  in  bis  name, 
was  to  avoid  the  effect  of  a  judgment  then  existing  against  him  as  the  surety  of 
one  iS^itnofi.  He  made  the  donation  to  Mrs.  Skadbume,  at  the  instance  of 
her  husband.  She  is  the  neice  of  Stanbrough,  the  judgment  debtor.  It  reenlts, 
from  this  testimony,  that,  in  point  of  fact,  the  donation  of  the  lands  was  fiom  the 
husband  during  their  marriage,  and  consequently  recoverable  at  the  wiU  of  the 
husband.     C.  C.  1742. 

It  is  not  attempted  to  infringe,  in  the  stightest  degree,  on  the  credit  of  this 
witness.  It  is  conceded,  that  bis  testimony  reveals  the  truth.  There  was  really 
no  donation,  in  its  proper  sense,  from  Scott,  nor  any  motive  or  reason  fur  ose  to 
JIfrs.  Shadbume.  The  purchase  at  sheriff's  sale,  by  him,  was  a  mere  simnh- 
tkm ;  he  never  considered  himself  thereby  the  owner  of  the  land.  It  was  in  hit 
name,  for  a  particular  purpose,  which  he  discloses ;  and  it  is  almost  a  nsceesuy 
ooDclusioB,  that  the  transfer  to  the  wife,  at  the  instance  of  the  husband,  wu  is 
furtherance  of  the  original  object,  to  avoid  subjecting  the  lands  to  seizare  nnder 
the  judgment  against  Skadbume.  Scott  never  took  possession  of  the  lands,  nor 
is  any  act  of  ownership  by  him  or  Mr.  Skadbume  shown  to  have  been  exer- 
cised. It  is  impossible  to  consider  this  donation  of  the  lands  as  a  bondfide  let 
transhitive  of  the  property  to  Mrs.  Skadbume. 

The  sheriff's  sale,  and  the  act  of  donation,  are  the  titles  declared  upon  in  the 
plaintiff's  petition ;  none  other  are  mentioned.  The  daims  of  Mrs.  Skadbmi 
ak>ne»  are  stated  in  the  petition,  and  the  judgment  is  asked  for  her  benefit,  end 
is  in  accordance  with  the  prayer  of  the  petition.  The  husband  is  a  party  to  the 
suit;  but  he  must  be  considered  as  a  party,  for  the  purpose  of  assisting  bis  wifof 
and  not  as  a  plaintiff,  for  he  sets  forth  no  title  and  asks  nothing  from  the  oonrt 

It  is  contended,  that  Mrs.  Skadbume  can  avail  herself  of  the  title  of  her  hos- 
band,  and  that  this  title  is  supported  by  the  verdict.  We  will  examine diif  title, 
ebservmg,  that  it  is  better  for  parties  to  vindicate  their  rights  of  properly 
under  thehr  own  names,  and  in  their  own  persons,  and  not  under  the  cover  of 
simulated  titles.  We  have,  on  more  than  one  occasion,  discountenanced  atreiDpt» 
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,  m  iSbmy  maHmnwm  tibe  kwfiil  pnnoit  of  crecfiton  and  iocreaae  thft   Sua 
I  of  BtigttMo;  and  as  notUag  bat  tnith  oogbt  to  have  place  in  the     AMoiijmw 
i  of  j«atioe«  Mffaiiig  ahoit  of  neceoaily,  in  the  forthenoce  of  jaa> 
tfce,  wovU  antfaoriM  a  tribanal  to  give  effect  to  a  almolated  title. 

We  have  stated,  that  neither  SeoU  nor  Mn.  Skadhume  took  pooaeaaion  of 
Ae  laiida.    The  aame  ia  tnie  with  regard  to  Skadbwme;  and  we  do  not  find 
Ae  engina]  poaaeeaioa  of  the  landa  by  SUmbmu^  aa  affected  by  an  act  of  any 
»  owBerahip,  or  in  any  reapect  changed.    It  ia  proved,  that  Stanhnfu^ 
\  a  part  of  the  knda  in  1848;  and  it  ia  not  proved  that  tiiey  were  rated 
en  the  tax  liat  in  die  name  of  any  other  than  the  original  owner*    Supposing 
the  title  of  Shadbwme  to  be  only  in  issue,  wliat  is  its  validity,  wanting,  aa  it 
,  the  eteaaeDt  of  possession  ?    The  allegations  of  the  defendant  are  in  effecti 
r  SUmknmgk  Imnself  bought  the  judgment  under  which  SeoU  purchaaed  the 
fa  sale,  and  it  waa  held  in  the  name  of  another  for  the  purpoae 
of  bemg  vsed  for  hia,  SUmhnmgh^s^  benefit  in  defeating  the  judgment  of  LiUard 
a^nat  him,  the  latter  being  poaterior  in  date  to  the  former.   The  main  evidence 
in  aappoit  of  theae  allegataone  ia  compoaed  of  the  teatimony  of  vritnesses  taken 
I  of  which,  aa  well  aa  of  the  docamentaiy  evidence,  we  have 
»  means  of  judging  as  the  jnvy  had. 
The  relationa  between  Shadimme  and  SUinbraugk  requhe  aome  notice ;  not 
tfiat,  of  themselves,  they  would  be  of  any  weight  one  way  or  the  other,  but 
r  eoDcumnce  with  the  hypothesis  of  the  defence,  radier  supports  it  than 
Shadbume  had  been,  for  aeveral  years,  the  fomily  physician  of 
SUmbnmgh,  and  had  married  his  neice.    In  June,  1845,  an  execution  waa  isaned 
on  dna  LiUard  judgment  against  Stanhrough,  at  whose  instance  proceedinga 
under  it  were  enjoined  on  the  ground,  that  he,  Stankrough^  had  purchaaed  the 
judgment  at  aheriff 'a  sale,  made  in  February,  1844,  and  that  thereby  the  judg- 
ment debt  had  become  extinguiahed.    This  identical  ground  is  stated  in  the 
pluntiff*s  petition,aa  one  of  tiie  meana  for  defeating  the  seizure  and  sale  of  the  landa 
in  d'apnte,  to  which  the  preaent  oppoaitwn  is  made.    And  the  qoestk>n  is  asked, 
and  haa  not  been  anawered,  aa  to  what  right  or  intereat  the  plaintiffs  had  in  attack- 
ing the  regokrity  cyf  the  defendant's  proceedingi  in  execntion,  whksh  was  a  mat- 
tar  exdnaively  between  the  creditor  and  the  judgment  debtor.    If  the  lands  in 
dkpnte  bebMiged  to  the  plaintiff,  JIfrs.  Shadbume,  her  oppoaitkw  to  the  seizuse 
of  tfaem  must  prevul ;  and  she  can  have  no  intereat  in  aetting  askle  the  proceed- 
higB  in  execntwn,  which  can  only  reach  die  landa  of  the  judgment  debtor,  and 
notherk 

It  appears,  that  Stanbrough^  in  obtaining  hia  injunction  ataying  proceed- 
mgi  on  the  LiUard  judgment,  had  not  given  an  injunction  bond  with  securi^, 
and  OB  the  21st  of  November,  1845,  an  order  of  court  waa  made  requiring  hint 
to  gire  aaenrity.  On  hia  foiling  to  comply  with  this  order,  his  injunction  waa 
^ffP».f  ^li,  ^^rith  ten  pmr  cent  damagea  and  coats,  by  judgment  of  the  court  rendered 
on  the  28th  of  the  aame  month,  November,  1845.  We  find,  on  the  24th  of  thia 
month,  Skadbume  addreased  a  letter  to  Oarthtoaite,  in  New  Orleans,  proposing 
to  yuithaae  his  judgment  against  SUmbrough^  and  offering  him  four  hundred 
ibiHars  for  it.  On  the  10th  of  January,  1846,  GaHhwaiU  wrote  to  Shadbwne^ 
fion  Newark,  New  Jersey,  referring  Urn  to  JIfr.  William  Ailing,  of  New 
Orleans,  who  had  foD  authority  to  ckiae  the  matter,  and  to  assign  the  judgment 
lo  the  parehaser.  Early  in  Febmaiy  of  that  year,  Shadbume  presented  an 
open  letter  from  Stanbrough  to  his  commisrion  merchant  in  New  Orleans, 
requesting  him  to  aid  Shadbume  in  buying  a  judgment,  and  that  he  was  refer- 
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red  to  Afr,  WtUiam  Ailing  for  that  purpose.  On  this  request,  he  paid  Shod- 
^m«  four  hundred  dollars,  which  he  charged  to  Stanhrouglh  and  the  latter 
repaid  him.  The  traosfef  of  the  judgment  bears  date  Newark,  New  Jersey, 
January  10,  1846.  and  is  filled  up  in  the  name  of  Shadbume,  but  wasreceifedin 
blank  by  Mr.  Allingt  and  was  by  him  delivered  to  the  person  receiTiDgit,oo  his 
paying  the  sum  of  four  hundred  dollars.  A  feeble  attempt  was  made  to  weaken 
the  effect  of  these  facts,  by  showing  that  Shadhume  had  not  been  paid  for  seve- 
ral years'  services  as  the  family  physician  of  Stanhrough^  and  thereby  to  eatab. 
lish  that  the  four  hundred  dollars  was  on  that  account.  The  evidence  on  this 
point  is  far  from  being  definite  or  satisfactory;  and  we  consider,  that  it  is  dearly 
proved  that  the  money  of  Stanhrough  paid  for  this  judgment,  and  that  the  par- 
chase  was  made  by  Shadhume^  for  his  benefit.  This  being  the  case,  we  find  a 
proper  motive  for  Shadhume' s  placing  the  judgment  in  the  names  of  others,  so 
that  it  might  be  used  for  the  original  purpose  of  aiding  Stanhrough  in  defeating 
the  execution  on  the  Lillard  judgment,  without  any  interference  from  his, 
Shadhume' 9^  creditors. 

Having  come  to  these  conclusions,  on  a  careful  consideration  of  the  evidence, 
we  are  bound  to  give  the  defendant  the  benefit  of  them,  and  to  hold  the  lands, 
which  are  the  subject  of  the  present  suit,  liable  to  execution  as  the  property  of 
the  judgment  debtor,  David  Stanhrough. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  judgment  is 
rendered  against  George  Shadhume  and  Syhil  Shadhume^  his  wife,  on  tbo 
opposition  to  the  seizure  and  sale  of  the  lands  seized  by  the  sheriff;  with  costs 
in  both  courts. 
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Eliza  Jane  Webb  v.  Eleazar  Peet  et  al. 

Property  purchased  daring  the  marriage  by  eithec  husband  or  wife,  is  presumed  to  be  liiUe 
for  community  debts,  unless  the  contrary  be  shown.    C.  C.  2371. 

Where  a  creditor  of  the  hasband  seizes  property  as  liable  for  community  debts,  which  the 
wife  claims  as  having  been  acquired  by  her  after  a  judgment  of  separation  of  property 
between  herself  and  husband,  it  is  incumbent  upon  her  to  show,  affirmatively,  the  reality 
and  good  faith  of  the  judgment  of  separation,  if  the  creditor  attacks  it  upon  the  groaad  of 
fraud. 

The  fruits  of  paraphernal  property  belong  to  the  community,  so  long  as  the  husband  retaios 
the  administratbn  of  it. 

APPEAL  from  the  District  Court  of  Madison,  Selhy,  J,  J.  M.  Moore  naA 
A.  R.  Hynes,  for  plaintiff.  Alonzo  Snyder,  for  defendants.  The  jadgmeot 
of  the  court  {Eustisi  C.  J.,  absent,)  was  pronounced  by 

RosT,  J.  The  defendants,  who  are  judgment  creditors  of  Charles  H.  Wthh 
caused  certain  lands  to  be  taken  in  execution,  as  his  property ;  his  wife  filed  a 
petition,  making  opposition  to  the  seizure,  and  alleging,  that  she  was  separated 
in  property  from  her  husband ;  ^nd  that  she  had  acquired  the  lands  seizedt 
with  her  own  funds,  and  in  her  own  name  and  right,  since  the  separation. 

The  defendants  answered  by  a  general  denial,  and  an  averment  that  the  jadg- 
ment  of  separation  was  fraudulent  and  simulated ;  and  that  the  property  seized, 
was  liable  for  the  debts  of  the  husband.  There  was  judgment  for  the  plaiotiff 
perpetuating  the  injunction,  and  the  defendants  appealed. 
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The  property  seized,  haviog  been  purchased  by  tfae  ptaintiflf  daring  marriage,  Wxbb 
■  isble  for  the  debts  of  the  commuDity,  unless  she  can  bring  herself  within  some  Pxibt. 
aceptioo  to  the  general  rule,  prescribed  by  article  2371  of  the  Code.  The 
dcepliDn,  which  she  invokes,  is,  that  she  purchased  after  she  had  obtained  a 
jadgmeot  of  separation  from  her  husband,  and  the  community  preTionsly  exist- 
ing between  thera  had  been  dissolved ;  that  judgment  is,  therefore,  a  part  of  her 
tide,  and  adversely  to  creditors,  she  is  bound  to  show,  affirmatively,  its  reality 
aad  good  ftiith ;  she  has  utterly  failed  to  do  so. 

Id  the  suit  of  separation,  she  claims  judgment  against  her  husband  for  the 
fahe  of  a  gold  watch,  and  interest  at  ten  per  cent  on  that  value  for  four  years ; 
ud  also,  the  hire,  during  four  years,  of  parnphemal  property,  of  which  the  hus- 
bttid  had  retained  the  administration,  and  interest  at  ten  per  cent  thereon.  The 
husband  made  no  defence,  and  she  obtained  judgment  for  two  hundred  and 
'  twelve  dollaiv,  the  supposed  value  of  the  watch ;  the  judgment  further  decreed, 
a  sepazation  of  property.  ^ 

Tlie  fruits  of  the  paraphernal  property  clearly  belongs  to  the  community,  so 
ko^  m  the  husband  retained  the  administration  of  it ;  and  there  is  nothing  in  the 
record  to  show,  that  the  plaintiff  ever  owned  a  watch,  which  her  husband  took 
tod  converted  to  his  use. 

Hie  action  of  separation  was  without  any  foundation,  so  far  as  property  of  the 
wife  was  involved ;  and  as  the  petition  did  not  allege,  that  she  had  a  separate 
iadttstry,  the  earnings  of  which  she  wished  to  secure  for  the  maintenance  and 
support  of  herself  and  her  family,  it  had  nothing  to  rest  upon.  The  case,  in  that 
respect,  is  stronger  against  the  pretensions  of  the  wife,  than  those  of  Dennu- 
tmm  V.  Nutl,  2d  Ann.  311 ;  and  Harden  v.  Nutt,  4th  Ann.  66.  Under  the  view 
of  the  law  taken  in  those  cases,  and  to  which  we  adhere,  the  judgment  of  separa- 
tioQ  was  a  nullity,  incapable  of  producing  any  legal  effect ;  the  wife  acquired  no 
title  to  the  property  of  the  husband,  which  she  purchased  under  it ;  and  not  being 
separated  in  property,  the  purchases  which  she  subsequently  made,  fell  into  the 
eommunity ,  and  are  liable  for  its  debts.  The  prescription  pleaded,  is  inapplicable 
to  the  case. 

It  is  ordered,  that  the  judgment  be  reversed  ;  it  is  further  ordered,  that  thero 
be  judgment  against  the  plaintiff,  and  the  defendants  be  allowed  to  precede 
under  their  executions,  to  advertise  and  sell  the  land  seized  as  in  the  record 
desctibed.    It  is  further  ordered,  that  the  plaintiff  pay  costs  in  both  courts. 

SuDKLL,  J.  I  am  not  prepared  to  say,  that  I  concur  in  all  the  legal  proposi- 
tions enunciated  in  the  opinion  of  Mr.  Justice  Rest.  But  I  concur  in  the 
reverMl  of  the  judgment  of  the  court  below,  upon  the  ground,  that  the  evidence 
ie  unsatisfactory  to  my  mind,  and  insufficient,  upon  a  view  of  the  whole  case,  to 
sustain  tfae  judgment  of  separation,  or  to  show  an  acquisition  with  funds  of  the 
wife. 


E.  B.  TowNE  V.  J.  W.  Couch,  Sheriff,  et  al. 

Ihere  if  notfaing  illegal  in  an  agreement  in  the  8 tie  of  a  aait  by  which  it  is  itipnlated,  that 
^  rait  shall  be  proiecated  in  the  name  of  the  plftincifr,  for  the  beoefit  of  the  usigneas. 
BetitfiKtioa  of  the  jadgment  entered  by  the  partiei  to  the  record,  or  by  the  Bheriff,  woold 
protect  tbe  defendant. 
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Towns        i  PPEAL  from  the  Birtrict  Court  of  MidiMm*  /.  N.  T.  Bidutrdton,  J.    W. 
Cov^n,       J\.  PerkinSf  tar  plaiotiff.    /. /.  AmomUU  for  defendantB.    Tfaejadgmeotiif 
the  court  (EutUtt  C.  J.  abeent*)  wu  pronoanced  by 

Bo9T,  J.  The  plaintiff  haa  eojoioed  an  execotioQ  upon  a  twehre  moiidn' 
bond  given  by  bim  in  the  suit  of  Bruner^  Morgan  and  Markham  ▼.  Lu^  fiir 
the  purchase  of  an  undivided  half  interest  in  certain  sectbns  of  land  seiisd  in 
that  suit  as  the  property  of  Let.  The  grounds  of  injunction  insisted  upon  is 
this  court  are :  First,  that  the  plaintiffs  in  execution  ha?e  no  interest  or  pro- 
perty in  the  debt,  having  long  since  transferred  it  to  the  firm  oi  Martin,  PUa- 
MtttUs  4r  Of  Second,  that  since  the  purchase  of  the  property  by  the  phiotiff, 
a  suit  has  been  commenced  to  evict  him  from  one  undivided  half  of  it. 

It  is  in  evidence,  that  after  the  institution  of  the  suit  against  Lee,  the  daim 
of  the  plaintiffs  was  transferred  to  Martin,  Pleasants  4"  Cb.,  with  the  expren 
•greementy  that  the  suit  should  go  on  in  the  name  of  the  original  plaiotiffi,  for 
the  benefit  of  the  assignees;  there  is  nothing  iDegal  in  such  an  agreement,  aad 
neither  Lee  or  the  present  plaintiff  have  anything  to  do  with  it.  A  satiB&o- 
tion  of  the  judgment  entered  by  the  parties  to  the  record,  or  by  the  Bheriff,  m 
the  case  may  be,  wiU  sufficiently  protect  them. 

On  the  trial,  witnesses  were  offered  by  the  defendant  to  testify,  that  atdw 
iAieriff*s  sale,  the  plaintiflf s  attorney  and  the  sheriff  proclaimed  to  the  bidden, 
that  the  interest  of  Lee  in  the  lands  about  to  be  sold,  was  only  one-fourth  instead 
of  one-half,  as  stated  in  the  advertisement ;  and  also,  that  the  plaintiff  id 
ujunction  knew  the  extent  of  Lee^s  interest,  and  the  defects  of  the  tide  he 
pretended  to  have.  The  plaintiff  excepted  to  this  testimony,  on  the  ground  that 
It  contradicted  the  advertisement  and  the  sheriff's  deed ;  the  objection  was  over- 
ruled, and  the  plaintiff  took  a  biU  of  exceptions. 

The  testimony  may  not  have  been  admissible  to  contradict  the  advertisemeiit 
nnd  the  sale  by  the  sheriff,  but  it  was  properly  received  in  support  of  the  alle- 
gation in  the  answer,  that  the  plaintiff  had  knowledge,  at  the  time  of  the  par- 
chase,  of  the  outstanding  tide  to  a  portion  of  the  land  upon  which  he  has  noce 
been  sued ;  the  evidence  establishes  that  fact  conclusively,  and  the  phintiff  ^ 
no  cok>r  of  right  to  refuse  to  pay  the  price  before  actual  eviction.  C.  C.  2535, 
3598.  Bemis  v.  Dwight,  3d  Ann.  337.  FulUr  v.  Harman,  9  R.  R.205. 
SaUand  v.  Lee,  9  It.  IL  514. 

The  defendants  have  asked  that  the  judgment  be  amended  so  as  to  allow 
them  interest  and  damages.    We  think  they  are  entitied  to  that  reliefl 

The  judgment  is  therefore  amended,  so  as  to  allow  fifty  dollars  for  inteiert 
against  the  plaintiff,  and  the  sum  of  fifty  doUars  for  damages  against  bim  and 
Oeorgt  D.  Shadhume,  his  surety  on  the  injunction  bond  in  soUdo;  and,  ai 
nmendedt  the  judgment  is  affirmed,  with  costs. 


Mart  Louisa  Grice  v.  Martha  Ann  Pearson  et  al. 

No  aotion  can  be  maintained  against  the  hexn  of  a  deceased  penon,  vpon  the  promiie  of  tbfl 
deceased  persoa  to  take  cfaaige  of  tiie  laaintii^  to  edacate  her,  to  settle  her  Id  life,  ud  to 
give  her  the  balk  of  her  estate,  at  her  death;  even  where  the  deceased  had  ma^e  a  will 
in  favor  of  the  plaintiff,  which  was  a^adged  to  be  void  from  defecU  of  form.  Sach  a  pro- 
mise hy  the  deceased  woald  he  Toid  for  uncertainty,  and  being  in  the  nature  of  donatiflBi 
mortis  ettusa,  will  be  considered  as  reroked,  unless  embodied  in  a  valid  will. 
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APPEAL  fnm  the  District  Conrt  of  Conccwdia,  Farrar,  J.    Alfred  Hermen^       Onxct 
6r  phuntiir.    Stacy  and  Sparrow^  and  R,  H,  Mtmr,  for  defendaDta.    The     pumm^». 
JB^pneot  of  the  court  (Etutii,  C.  J.,  absent,)  was  pronounced  by 

J.  This  is  an  action  against  the  heirs  at  law  of  Nancy  NealJoneif 
upon  her  promise  to  take  charge  of  the  plaintiff,  to  educate  her,  to 
note  her  in  fife,  and  to  give  her  the  buHc  of  her  estate  at  her  death,  which  promisef 
itii  alleged,  was  in  part  executed  by  Mrs.  Janes  taking  charge  of  the  plaintiff  and 
potting  her  to  school;  and,  also,  by  making  a  will  in  her  fiivor,  which  has  since 
been  adjudged  to  be  void,  for  defects  of  form. 
The  defendants  excepted  to  the  action,  on  the  ground,  that  the  petition  die* 
>  DO  cause  of  action ;  and  the  plaintiff  has  appealed  firom  the  judgment  sua* 
;  that  exception. 

We  are  of  opinion,  that  the  petition  discloses  no  obligation,  binding  in  kw  upon 
the  heira  of  the  deceased,  however  binding  it  may  be  in  conscience.  The  alleged 
pnaiisa  of  the  deceased,  to  settle  the  plaintiff  in  life,  and  to  g^ve  her  the  bulk  of 
I  at  her  death,  even  if  made  in  the  proper  form,  would  be  void  for 
they,  moreover,  partake  of  the  nature  of  dispositions  mortis  amsa  ; 
thsy  were  essentiany  revokable,  daring  the  life  of  Mrs.  Jones,  and  must  be  con« 
■dersd  ae  revoked,  unless  they  have  been  embodied  in  a  valid  will. 

Snee  the  abolition  of  adoption  in  this  State,  tutors  and  under-tutoni  are  not 
permitted  to  surrender  the  absolute  control  and  care  of  the  persons  of  minors  to 
any  one,  except  so  far  as  may  be  necessary  for  their  education ;  and  no  action 
can  be  maintained  on  the  agreement,  entered  into  for  that  purpose,  with  Mrs* 
Jemes. 
It  IS  therefore  ordered  and  decreed,  that  the  judgment  be  affirmed,  with 


Succession  of  Auguste  Tete. 

Wkar»  the  hotbend  boys  property  at  the  nicceBfion  tale  of  his  wife'f  fktfaer,  for  which  he 
givet  Ut  ova  notes,  and  they  are  afterwarda  received  by  him  in  iettlement  of  Us  wife's 
ahve  of  the  aaoceacion,  ahe  baa  a  legal  mortgage  againat  his  property  for  the  amoimt  fd 
the  nocea,  provided  it  ia  ibown,  that  he  waa  solvent  at  the  time  he  received  them. 

The  artide  of  the  Civil  Code,  52935,  in  declaring,  under  what  circanutancei  the  anthentic  act 
abaD  not  be  tall  proof  between  the  parties,  niee  the  word  "forgery"  in  the  sense  of 

Tbe  ofleaoe  of  making  a  false  act  by  a  notaiy,  is  pimiahable  by  the  act  of  7th  of  Jane* 
1806. 

Where  a  notary  has  been  convicted  of  a  misdemeanor  in  office,  by  execnting  a/oZse  act,  the 
instrameat  no  longer  makes  full  proof;  bat,  until  the  act  is  attacked  on  this  groand,  it 
rcnaine  anthentic  and  valid  in  point  of  form.  There  are  ezceptlona  to  this  general  rule, 
via,  caaea  in  which  one  individoal  peraonatea  another,  or  where  an  insane  pefwm  makes  a 
wffl. 

APPEAL  from  the  District  Court  of  Assumption,  Bandall,  J.  /•  (7.  Beatly^ 
and  Benjamin  and  Micouj  for  the  widow  Tete.  C.  A.  Johnson  and  JlftZ^s 
Toy/or,  for  Blanckard,  Eimer  8f  Co.,  creditors.  The  judgment  of  the  court 
(Preston,  J.,  not  sitting  in  the  cause  from  interest,)  was  pronounced  by 

EusTis,  C.  J.  This  appeal  is  taken  by  certain  judgment  creditors  of  the 
snccesiion  of  the  late  Auguste  Tete,  from  a  judgment  of  the  Court  of  the  fifth 
District,  by  which  a  preference  orer  theur  claims  is  accorded  to  the  sunrbing 
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SuccsMioH    wilfe,  resnltiog  from  a  receipt  by  her  husband  of  his  own  notes,  as  the  parapbemal 


OP 

Tkts. 


property  of  the  wife.     A  similar  case,  in  the  same  succession,  came  before  as 
in  1849,  and  it  is  reported  in  4th  Ann.  465,  under  the  title  of  Shatter  v.  TeU. 

The  evidence  in  that  case,  established  the  delivery  of  the  notes  to  the  has- 
band.  They  were  received  by  the  wife,  on  a  partition  of  the  estate  of  her 
deceased  mother,  as  her  share  in  the  succession,  and  were  handed  by  her  to  her 
husband.  These  notes  bore  neither  privilege  nor  mortgage;  no  proof  was  admio- 
iBtered  of  their  value,  or  of  the  solvency  or  pecuniary  condition  of  the  affain  of 
the  husband,  at  the  time.  Under  the  provisions  of  the  articles  2367  and  3280  of 
the  Code,  and  uniform  jurisprudence  of  the  State,  we  are  compelled  to  decide 
against  the  chum  of  the  wife,  in  favor  of  the  judgment  creditor  of  the  sac- 
cession. 

In  the  present  case,  that  difficulty  has  been  removed,  and  it  is  establiehed  by 
competent  evidence,  that  the  husband  was  apiply  solvent  at  the  time  he  received 
the  notes.    The   notes  were,  therefore,  the  representative  of  real  value ;  aad 
conceding,  that  their  delivery  is  sufficiently  proved,  as  their  origin  is  uoquestioii- 
able,  we  will  assume  that  they  created  a  legal  mortgage,  in  favor  of  the  wife,  on 
the  property  of  the  husband.    Subsequently,  the  appellee  executed  acts  of  reoon- 
ciation  of  her  mortgage,  in  favor  of  the  appellants;  and,, on  the  trial  of  the  cease, 
the  appellants  having  offered  these  acts  in  evidence,  tf^e  appellee  offered  teeti- 
mooy  to  contradict  them,  and  to  show  that  they  had  not  been  signed  by  her,  id  the 
presence  of  the  notary.    The  district  judge  received  this  evidence,  to  the  admo- 
sion  of  which,  a  bill  of  exceptions  was  taken.    The  grave  question  presented,  bj 
this  bill  of  exceptions,  has  been  argued  with  great  care  at  bar,  and  we  will  pro- 
cede  to  determine  it,  without  noticing  the  very  irregular  manner  in  which  it  wu 
rabed  in  the  court  below ;  and,  under  the  hope,  that  matters  of  this  importance 
will  be  brought  before  us  in  a  distinct  and  separate  suit,  and  not  cumulated  with 
proceedings  which  only  embarrass  their  decision.  The  effect  given  by  law  to  aatbeo- 
tic  acts,  rests  upon  the  presumption,  that  a  public  officer,  exercising  a  high  and 
important  trust,  under  the  solemnity  of  an  oath,  has  done  his  duty  when  acting 
within  the  scope  of  his  authority.  Selected  for  their  character,  capacity  and  probity, 
as  notaries  are  presumed  to  be,  the  law  attaches  full  credit  to  their  official  acts. 
This  prerogative  is  established  in  the  interest  of  public  order,  to  maiotain  peace 
among  men,  and  to  prevent  contestations  concerning  the  proof  or  evidence  of  thor 
conventions.    The  act  passed  before  a  notary,  under  the  formalities  prescribed  for 
its  execution,  constitutes  a  record  and  a  certified  copy,  under  the  hand  and  seal  of  the 
officer,  is  received  as  full  proof  of  the  original.    Courts  of  justice,  by  means  of  lh«w 
officers,  are  relieved  from  a  large  mass  of  business,  which  would  otherwiee 
impede  and  embarrass  their  ordinary  proceedings.    Meeti  ngs  of  creditors  are  held 
before  notaries;  a  large  portion  of  the  business  of  suits  in  partitions,  is  accom- 
plished before  them.     They  make  wills ;  they  hold  and  conduct  meetings  ot 
families,  in  which  the  interest  of  minors  are  concerned ;  they  receive  acknow- 
ledgments of  the  condition  of  persons,  acts  of  emancipation,  donation,  andeveiy 
species  of  conventional  obligation.    Indeed,  the  importance  of  their  duties,  an 
of  the  faith  to  be  attached  to  their  acts,  cannot  be  overstated ;  they  reach  e»eiy 
relation  of  society  through  the  life  of  man,  and  his  death  is  a  new  call  for  theff 
services.    All  proceedings  in  the  settlement  of  successions,  not  had  in  court,  are 
conducted  before  the  notary. 

The  authentic  act,  as  relates  to  contracts,  must  be  executed  before  a  doW 
public,  in  the  presence  of  two  witnesses,  free  male  and  at  least  fourteen  ye«" 
of  age,  or  of  three  witnesses,  if  the  party  be  bhnd.    If  the  party  does  not  koo* 
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boir  to  sign,  the  notary  must  cause  him  to  affix  his  mark.  Code  2231.  Theautheotic     Succxssxow 
•ctisfu]]  proof  of  the  agreement  cootaioed  in  it  against  the  contracting  parties,         Ttrx. 
Aair  heirs  and  assigns,  unless  it  be  declared  and  proved  a  forgery.    Art.  2233. 

An  act,  whether  authentic  or  under  private  signature^  is  proof  between  the 
|Wties,  even  of  what  is  there  expressed  only  in  enunciative  terms;  provided,  the 
•oQociatioo  have  a  direct  reference  to  the  disposition.    Art.  2235. 

The  first  part  of  the  article  2233,  is  taken  literally  from  the  article  1319  of  the' 
Code  Napoleon,  which  provides :  **  L*acte  authentique  fait  pleine  foi  de  la  con- 
Tsotkm  qa'ii  renferme  entre  les^parties  contractantes  et  leurs  heritiers  ou  ayant 
ctiue.  NeanmoUis  en  cas  de  plainte  en  faux  principal,  Texecution  de  Facte 
•rgtt6  de  faax  sera  suspendue  par  la  mise  en  accusation ;  et  en  cas  d*inscriptioa 
de  &QX  faite  iocidemment  les  tribunaux  pourront,  suivantles  circonstances,  sus- 
pendre  provisoirement  I'ex^cution  de  I'acte.*' 

The  article  of  our  code  is  silentf  and  contains  no  provision  whatever  as  to  the 
mode  of  proceeding,  by  which  the  forgery  or  falsity  of  the  act  is  to  be  estab- 
Gobed.    The  article  of  the  Code  Napoleon   contains  ample  •  provision  on  this 
fttligect.    The  words  of  the  article  in  that  code,  are  technical  and  peculiar  to  the 
French  criminal  jurisprudence ;  and  the  word  forgery  in  our  code,  is  not  used 
is  the  particular  sense  of  our  criminal  law,  but  in  the  sense  of  the  word 
Jaiz,.or  falsity.      The  article  in  the  French  Code  means,  that  the  eutheo^ 
tie  act   is  full  proof  of  the  agreement  contained  in   it,   &c; ;    but,   in  the 
etsot  of  a  public  charge  of  falsity  being  made,    aflfecting  the  act,  its  exe- 
cution shall  be  suspended  during  the  prosecution ;  and,  in  the  event  of  a  charge 
of  fidsity  being  made  incidentally,  courts  may,   according  to  circnmstancesi 
•ospend,  proviaionally,   the  execution  of  the  act.      In  order  to  understand 
the  whole  scope  and  operation  of  this  article,  a  reference  must  be  had  to  the 
mode  of  proceeding  under  it.    In  the  first  case  stated  in  the  article,  where  there 
is  a  public  accasation  of  falsity,  the  accused  is  delivered  to  the  criminal  tribunal, 
voder  the  forms  of  an  ordinary  prosecution  hr  a  crime ;  this  is  called,  the  charge 
eh  faux  principaL     In  the  other  case,  that  of  the  charge  of  falsity  made  inci- 
deatiDy,  faux  incident,  is,  when  in  the  cause  of  a  suit,  the  charge  of  falsity  is 
fbrmallj  made,  and  the  nnllity  of  the  act  demanded    by  reason  of  its  falsity.    In 
this  esse,  the  proceedings  are  conducted  according  to  the  rules  laid  down  in  the 
code  of  civil  procedure.    The  civil  suit  is  suspended  until  the  proceedings  on  the 
charge  of  falsity  are  determined,  whenever  the  charge  is  made  by  one  of  the 
parties,  touching  an  act  which  is  to  be  reKed  upon  as  evidence  in  the  suit.     The 
f  mode  of  making  the  charge,  and  the  proceedings  under  it,  are  regulated  by  spe- 
<M  artides  of  that  code.    The  result  is,  that  the  proceedings  may  be  considered 
as  ioiciafoTf  of  a  criminal  prosecution,  if  there  should  be  proofs  of  falsity  or  falsifl- 
catioD;  and  that  no  judgment  can  be  pronounced,  either  initiatory  or  final,  ifi 
i^lstjoii  to  the  falsity,  except  on  the  action  of  the  officer  representing  the  State, 
to  whom  aD  charges  of  falsity  must  be  communicated,  by  reason  of  the  interest 
of  soctetf  in  the  preservation  and  truth  of  publib  records. 

The  authentic  act  makes  full  proof  of  the  conventions  and  facts,  which  it  h 
eompeteot  for  the  notary  to  certify,  so  that  they  cannot  be  repelled  by  a  simple 
^nial,  Dor  can  their  &lsity  be  proved  by  ordinary  means.  Their  falsity  caUf 
aodoobcedly,  be  proved,  because  a  public  officer  may  fail  in  the  discharge  of  his  ^ 
<lnt7,  ^d  the  law  would  not  leave  the  citizen  without  a  remedy ;  but  such  proof 
can  only  be  made  in  the  difficult  proceedings  of  inscription  defaux,  under  the 
Me  of  Procedure,  art.  214  to  251. 

13'     • 
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Socccssroir  The  authentic  act,  not  only  is  fall  proof  of  the  agreernent,  bat  of  wfut  ptssed 
Trra.  before  the  Dotarjr  io  the  completioD  of  the  act ;  Dot  only  of  quod  conventmm^  but 
quod  actum  e$t  Droit  CivU  par  Marcad6,  vol.  5,  p.  24.  CommeDtary  od 
art.  1319.    Code  of  Civil  Procedure,  articles  214  to  251. 

We  have  no  such  piovisions  in  onr  law ;  our  codes  and  statutes  are  silent  oo 
the  snbject.  The  mode  in  which  the  act,  the  authenticity  of  which  is  sttaclted, 
shall  be  declared  and  proved  a  forgery,  was  nndoubtedly  intended  by  theframen  of 
tiie  eode,  to  be  provided  for  afterwards ;  but,  the  omission  has  oever  beeo  supplied 
by  any  snbsequent  legislation.  The  very  embarrassing  quesfioD  presents  itself, 
whether  authentic  acts  aro  on  the  footing  of  ordinary  writings,  as  to  their  effect 
as  evidence,  or  are  protected  by  the  sanctions  with  which  the  security  of  pro- 
perty and  of  personal  rights,  as  well  as  the  law,  requires  they  should  be  invested. 

It  must  not  be  supposed,  that  the  offence  of  making  a  false  act  by  a  notaiy 
public,  is  without  punishment  by  our  laws.  It  comes  within  the  deoominatioa 
of  misdemeanors  in  office,  and  is  reached  by  a  statute  of  the  7th  of  June,  1806. 

If  any  judge,  justice  of  the  peace,  sheriff,  or  other  civil  officer,  shall  be  f  aihy 
of  any  misdemeaoor  in  the  execution  of  either  of  their  respective  offices,  he  shall, 
on  conviction  thereof,  suffer  fine  or  imprisonment,  or  both ;  shall  be  rendered  for 
ever  incapable  of  holding  any  office  of  profit  or  trust,  and  shall,  moreover,  be 
liable  to  action  by  the  party  injured. 

If  a  notary  officially  certifies  to  be  true,  what  he  kfiows  to  be  false,  he  isgaiky 
•fa  misdemeanor,  and  can  be  panished  under  this  statute.  The  seDtence  of  the 
offender  carries  with  it,  necessarily,  the  decision  of  the  court  on  the  falsity  of  die 
act  on  which  the  prosecutkm  rests ;  and  it  may  be  considered  as  a  declaratioa, 
ftod  that  its  falsity  has  been  proved.  In  such  a  case,  the  requisites  of  the  artide 
2233,  has  been  complied  with  virtually  ;  and  the  act  no  k>Dger  makes  fall  proof, 
•r  has  the  attribute  of  authenticity,  which  it  previously  had. 

By  pursuing  this  course,  in  the  establishment  of  the  falsity  of  the  act,  ibe 
Teaaon,  purpose  aad  spirit  of  the  article  2233,  are  carried  out,  and  its  letter  if 
observed  as  closely  as  the  present  state  of  onr  legislation  will  permit  The  law 
looks  to  the  preservation  of  the  authenticity  of  acts  passed  before  a  notaiy,  asi 
matter  of  public  order,  in  which  the  great  interests  of  society  are  involved,  and 
will  not  permit  the  official  doings  of  the  public  officer  to  be  drawn  b  qaeitioD, 
except  where  the  kiw  itself  has  been  violated ;  and,  as  in  other  criminal  gbm, 
requires  the  intervention  of  its  minister,  before  the  truth  c^  its  records  cao  be 
called  in  question.  This  requisition  is  no  obstacle  to  the  parties  having  fsB 
recourse  in  annulling  or  impairing  the  effect  of  an  acV  by  way  of  rescission,  for 
any  of  those  causes  which  affect  the  validity  of  the  agreement  cootaioed  in  it' 
The  act  may  be  authentic  and  valid  in  point  of  form,  and  the  agreement  it  ooo- 
taina  may  be  a  nullity  or  inoperative,  in  whole  ot  in  part.  It  may  be  defectbe 
'm  point  of  form,  and  invalid  as  an  authentic  act;  but  the  contract,  under  private 
aigoaturo,  which  it  contains,  may  be  perfect  in  form  and  effect.  The  validity  of 
the  agreement  is  independent  ot  the  authenticity  of  the  act,  which  is  a  matter 
of  form ;  and  which,  when  clothed  with  certain  forms,  the  law  requires  should 
be  maintained.  The  records  of  a  notary  are  closely  assimilated  to  judidBl 
records.  The  whole  system  of  executory  process  is  based  on  this  reoem- 
blance.  It  is  resorted  to  when  the  creditor*s  right  arises  from  an  act  importing 
a  confession  of  judgment,  and  contains  a  privilege  or  mortgage,  which  is  an  act 
paased  before  a  notary  and  witnesses,  in  which  the  debt  is  acknowledged;  for 
which,  the  mortgage  or  privilege*  is  given.     C.  P^  732  tt  aeq.    This  act,  the  law 
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^lirafl,  ahaU  make  proof  between  the  partiesi  unleBs  it  be  declared  and  proved     Succkmuhi 
li  be  a  foi^eiy.    8  TouUier,  64  et  seq.  ^^^^ 

PoCiiier  says,  the  autheotic  ai*t  makes  full  proof,  by  itself,  of  what  it  oontaios. 
Nefertheless,  authentic  acts  may  be  attacked  as  false,  bat  until  the  accusation  of 
hkky  is  detennined,  and  the  acts  have  been  adjudged  to  be  false,  they  must 
he  pionsionaly  executed,  which  is  decided  by  the  law  2,  Code  ad  leg,  com.  de 
falm.  A  wise  decision,  since  crime  is  not  to  be  presumed;  and  it  would  be 
dugeioasto  allow  debtors  to  procrastinate  the  payment  of  their  lawful  debts,  by 
aocuaatbns  of  fateity.  Pothier  on  Ob.,  734.  It  remains  to  consider  the  Tarious 
daoNoos  referred  to  by  counsel,  in  opposition  to  the  view  we  have  taken  of  the 
latent  meaning  and  effect  of  this  article,  2233. 

It  may  be  proper  to  restate  the  question  under  consideration,  as  presented  by 
tiia  bill  of  exceptions.     The  testimony  received  under  the  objections  of  the  ap- 
peliaats  was  to  show,  that  the  acts  of  the  renunciation  were  not  signed  by  the 
appdlee,  in  the  presence  of  the  notary,  in  the  presence  of  witnesses.    The 
witnesses  offered,  whose  testimony  was  admitted,  were  the  notary  publict 
before  whom  the  acts  purported  to  have  been  passed,  and  one  of  the  subscrib- 
iag  witnesses,  ^e  other  witness  having  died.     They  proved  the  fact,  that  the 
act  was  not  sig^ned  in  their  presence,  but  it  is  not  pretended  that  the  act  was 
not  signed  by  her  own  free  will,  and  without  the  influence  of  force,  fraud,  or 
itiatBgem.     The  renunciations  of  the  rights  of  the  appellee  of  her  tacit  mort- 
gage in  &vor    of  the  appelkmts,   were  made  in  consequence  of  the  oUiga- 
tioo  the  husband  took  upon  himself  in  granting  the  mortgage  to  secure  their 
debts,  to  affect  the  release  of  the  tacit  mortgage  of  the  wife.    This  formal  obli- 
sbfigatbn  in  the  acts  of  mortgage,  the  wife  complied  with,  by  executing  the  acts 
of  reDunciation  in  favor  of  the  several  mortgage  creditors,  in  which  there  is  a 
recital  of  her  appearance  and  signature,  at  the  office  of  the  notary,  in  his  pre- 
sence and  thf^  of  the  witnesses,  and  with  the  authorization  of  her  husband ;  the 
acto  bearing  the  signature  of  all.    Under  this  state  of  facts  is  the  appellee  permit- 
ted to  contradict  these  declarations,  and  prove,  not  that  the  act  was  not  signed 
by  her,  bat  that  it  was  not  signed  by  her  as  stated  in  the  act,  in  the  presence  of 
the  notuy  and  witnesses '/     What  is  our  jurisprudence  in  relation  to  this  ques- 
tioD,  whether  or  not  the  form  of  the  act  can  be  invalidated  by  disproving  a  faot 
necessaiy  to  its  validity  as  an  authentic  act  which  has  been  acknowledged  formally 
by  the  party,  and  certified  to  officially  by  the  notary,  and  attested  by  the  sub- 
ocribtng  witnesses  ?      A  large  number  of  the  decisions  referred  to  by  counsQl« 
reiite  to  the  admissibility  of  the  notary  to  contradict  his  own  certificate.   Jhese 
cases  do  not  affect  the  question  we  are  endeavoring  to  solve,  and  need  not  be 
particaUrly  noticed. 

The  firet  cose  in  point  of  time  which  is  considered  as  pertinent,  is  re- 
ported in  5  M.  R.  405.  It  is  that  of  Langlish  v.  Sckons,  and  was  tried 
before  the  Supreme  Court,  in  1618.  The  first  was  instituted  in  order  to 
hafe  a  notarial  act,  which  purported  to  be  an  act  of  donation  of  liberty  from  the 
pkiotiff  to  his  slave,  declared  null  and  void,  as  forged  and  fraudulent,  and  ta 
obtain  damages  against  the  defendant  for  his  agency  in  the  fraud.  The  evi- 
dence adduced  to  prove  the  forgery,  was  the  testimony  of  one  of  the  subscrib- 
iog  witnesses;  but  it  was  held  insufficient  to  establish  the  allegation  of  forgery. 
The  judgment  of  the  lower  court  was  reversed,  and  judgment  rendered  for  the 
defendants.  The  next  case  is  that  of  Marie  v.  AherVa  heirsy  6  M.  R.  731,  and  8 
M.  R.  512.  The  heirs  attacked  the  will  of  their  testator,  wbidk  was  in  the 
foijnof  an  authentic  act,  on  the  ground  of  the  insanity  of  the  testator.    The 
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BoccifsioH    opinion  in  that  case  states,  **  The  next  point  seems  to  have  been  before  ns  in 
TjETx         the  CBBe  of  Langlish  y.  Schans.    We   there  held,  that  a  public  act  might  be 
impeached  by  the  witnesses  who  subscribed  it.    The   declaration  of  snch  wit- 
nesses in  this,  as  in  every  other  case,  may  be  opposed  by  other  testimony. 

In  the  case  of  the  Firemen's  Insurance  Company  w.  Cross,  a  wife  who  had 
mortgaged  her  property  to  secure  the  payment  of  a  loan  received  by  her  has- 
band,  which  did  not  inure  to  her  benefit,  was  permitted  to  prove  by  parol,  to 
show  that  fact,  although  she  appeared  alone  in  the  act  as  having  borrowed  the 
money  with  the  authority  of  her  husband.    4  R.  R.  509. 

In  the  case  of  Payne  v.  Phegue,  in  which  a  married  woman  sought  to  anoal 
an  act  of  mortgage  given  to  creditors  of  the  husband,  fraud  and  deception  were 
alleged  to  have  been  practised  on  her  in  obtaining  her  signature  to  the  act, 
which  was  not  executed  in  the  presence  of  the  witnesses,  as  it  purported  to  have 
been.    The  notary  and  witnesses  were  permitted  to  testify   to  this  fact;  but 
no  objection  was  made  to  the  admission  of  their  testimony.     The  queatioQ 
presented  in  the  present  suit  did   not  arise.    It  was  determined,  in  that  case, 
that    the  rpnuuciation  which  was  opposed  by  the  defendants  to   the   rights 
asserted  by  the  plaintiff  was  not  legally  established.    The  act  which  was  said 
to  contain  *  it,  was   not  authent^,  because  her  renunciation  was  not  received 
in  the  presence  of  two  witnesses,   as  was  proved  by  the  testimony  of  the 
notary,    and  witnesses  received  without  any  exception  being  taken.    The  two 
first  cases,  that  ofSchon's  and  of  ^^^r^^  heirs,  were  determined  before  the  repeal 
of  the  Spanish  laws,  and  it  does  not  appear  to  us,  that  either  of  them  porport 
to  settle  any  general  rule  in  relation  to  the  effect  of  authentic  acts.     The  casei 
cited  by  the  copnsel  for  the  appellants,  relate  rather  to  the  competency  of  the 
notary  than  the  admissibility  of  the  evidence.    We  do  not  see  how  the  evideoce 
received  under  the  bill  of  exceptions  can  be  admitted,  without  destroying  the  dia- 
tinction  between  public  and  private  acts,  and  the  security  affordei  by  the  law  to 
public  records.  Paities  have  their  full  remedies  against  their  conventions,  eviden- 
ced by  authentic  acts,  in  cases  of  fraud,  violence,  or  deception,  but  we  think  that 
as  to  the  requisites  of  the  act,  tlie  certificate  of  the  public  officer  must  be  held 
conclusive,  unless  the  act  is  established  to  be  false.     Unless  the  public  officer  is 
pdjudged  to  be  delinquent,  his  official  acts  must  stand,  and  this  delinquency 
inust  be  prosecuted  as  an  offence,  in  the  punishment  of  which,  the  State  has  a 
deep  interest.     There  may  be,  doubtless,  exceptions  to  this  general  rale.    The 
case  of  a  will  made  by  a  person  insane,  as  in  AherVs  case,  was  that  of  oca 
person  representing  another,  and  thus  imposing  on  the    notary  and  witoesaesi 
would  not  be  within  its  reason  or  operation.     But  we  find  nothing  in  the  case 
)>efore  us  which  takes  it  out  of  a  principle  which,  in  the  view  of  the  consequences 
pf  a  contrary  doctrine,  we  are  compelled  to  adopt.    Under  the  allegationa  ^^ 
which  the  case  comes  before  us,  we  do  pot  feel  ou^elvps  at  liberty  to  remand 
it,  inasmuch  as  this  is  the  second  time  the  marital  rights  of  the  appellee  have 
|>een  before  us. 

It  is  therefore  decreed,  that  the  judgment  of  the'district  court  be  reversed; 
and  it  is  further  decreed,  that  the  proceedings  before  the  notary  be  set  aside, 
that  the  preference  claimed  by  the  appellee  to  be  paid  out  of  the  proceeds  of 
^he  property  of  the  succession  adversely  to  the  appellants  be  disallowed,  and  the 
preference  to  be  paid  as  aforesaid,  over  her,  be  adjudged  to  the  appellants;  that 
the  administratrix  proceed  to  the  sale  of  the  property  of  the  succesaion  with- 
out delay,  and  the  payment  pf  the  debts  thereof,  and  the  appellee  pay  the  coa» 
of  (bis  appeal. 
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SuvBi.1;,  Jm  diassenting.  Under  some  of  tbe  decisioDs  of  our  predecessoni,  Succissioir 
cM  by  tbe  counsel  of  Mr9»  Tete^  I  have  come  to  the  conclusion,  that  the  indi-  Txtk. 
tidaals  who  witnessed  the  acts  of  renunciation,  were  admissible  to  prove,  that 
Jfrf,  Tete  did  not  sign  before  the  notary  and  witnesses,  but  out  of  their  pre- 
ssBce,  and  that  independent  of  the  notary's  testimony,  which  in  my  view  of 
Ihs  matter  it  is  not  necessary  te  determine,  their  testimony,  which  the  district 
jndge  believed,  is  sufficient  proof  of  the  facts.  But  I  must  say,  that  I  regret 
sot  b«ng  able  to  concur  in  the  views  of  my  brethren,  as  the  ruling  is  more 
likely  to  oondnce  to  the  public  good. 


Same  Case— On  a  Re-hearing. 

THE  judgment  of  the  court,  on  a  re-hearing,  was  pronounced  by 
EosTis,  C.  J.     It  is  ordered,  that  the  fqrmar  judgment  of  this  court  be  set 
iside;  that  a  new  trial  be  awarded,  and  the  case  remanded  for  further  pro- 
ceedings according  to  law;  the  appellee  paying  the  costs  of  this  appeal. 


John  McLaughlin  v.  E.  Goodchaux  et  al. 

Where  it  is  agreed  between  the  proprietor  and  contractor  for  the  bailding  of  a  hoase,  that 
is  ease  of  disagreement  between  them,  the  conCroyeriy  la  to  be  settled  by  arbitration,  and 
they  do  sabmit  their  dispate  to  arbitrator! ,  who  render  their  award  before  the  proprietor 
tiai  xceeired  notice  Iroffl  workmen  and  others  claiming^  a  privilege  for  tbe  amooots  dae 
ftem,  not  to  pay  the  contractor,  those  creditors  cannot  complain  of  the  award,  anless  they 
can  show,  conclosively,  that  iiyastice  has  been  done  them.  The  creditors  can  only  claim 
their  pririlege  upon  what  is  justly  dae  to  the  contractor  under  the  contract. 

APP£AL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawhridge,  J. 
Walker^  for  plaintiff.  J,  Meunier,  Z.  Latour^  and  W.  O,  Denegre,  for 
other  creditors.  J.  Blodget  Brittoih  for  defendants.  The  judgment  of  the 
oooit  (EutHs^  C.  J.,  absent,)  was  pronounced  by 

SuDKLin  J.  This  case  presents  a  controversy  between  the  proprietor  of  a 
house  and  certain  creditors  of  the  contractor,  who  had  supplied  materials  and 
labored  therefor. 

By  tbe  building  contract,  it  was  stipulated  that  the  work  should  be  paid  for  by 
ustBlImeotB.  The  only  difficulty  raised  by  the  contractor's  creditors,  concerns 
the  sectiement  of  the  last  installment.  This  settlement  took  place  under  the 
direction  of  arbitrators,  who  were  appointed  by  Hdber^  the  proprietor,  and  Qood- 
dbax,  the  contractor.  In  the  notarial  contract  between  them,  for  the  erection 
of  die  house,  it  was  agreed,  that  if  any  difficulty  should  arise  between  them,  in 
rsMon  to  any  matter  arising  from  the  contract,  it  should  be  referred  to  arbitrators, 
and  their  decision  should  be  final  and  binding.  The  buildings  were  finished 
about  tbe  20th  of  November.  There  was  an  attempt  to  show  that  some  bolts 
had  not  been  famished,  and  that,  therefore,  the  work  was  not  finished.  But  a 
witaaas,  who  was  one  of  the  arbitrators,  testifies,  that  these  bolts  were  not  com- 
pieheoded  in  the  oontractt  and  such  appears  to  have  been  the  opinion  of  the 
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McLAuoHLiir  other  arbitrator,  although  his  testimoDj  on  the  aabject  is  somewhat  confused. 
OooocBADz.    '^^  difficulty  between  the  parties  was  not  whether  the  house  was  finished ;  boti 
whether  the  quality  of  the  work  was  as  good  as  it  should  have  been  under  the 
contract.    These  arbitrators  considered  the  subject,  made  allowsnces  for  the 
defective  character  of  a  part  of  the  work,  and,  accordingly,  on  the  4th  of  Decem- 
ber, 1850,  Haber  gave  his  notes,  as  stipulated  by  the  contract,  for  the  balance 
of  the  last  installment,  after  deducting  the  allowances  for  the  defective  character 
of  the  work ;  also,  a  sum  paid  in  cash  to  one  Goldsmith^  by  Goodchaux'*  direc- 
tion, and  the  amount  of  the  bills  of  four  creditors  for  labor  and  supplies,  namely, 
Hill,  Monseau^  McLaughlin  and  Oetn.     We  do  not  find  any  sufficient  groudd 
to  question  the  good  faith  of  the  parties  in  this  submission  to  arbitration,  or  the 
fairness  of  the  award.     And  we  are  unable  to  see  why  creditors,  who  bad  not 
given  any  notice  prior  to  this  submission  to  arbitration,  should  be  permitted  to 
disturb  it,  unless  they  could,  at  least,  establish  conclusively  that  injustice  hid 
been  done.    If  the  character  of  the  work  was  inferior  to  what  the  contract 
called  for,  Goodchaux  was  bound  in  law  and  justice  to  submit  to  a  fair  dedu^ 
tion ;  and  certainly  his  creditors,  under  the  act  of  1844,  had  no  higher  rights,  in 
this  respect,  than  he  had.    The  object  of  the  statute  of  1844,  is  to  secure  to  the 
workmen  and  others,  who  take  the  proper  steps,  the  benefit  of  what  the  pro- 
prietor may  justly  owe  under  the  contract,  and  no  more.     All  that  woa  doe 
under  the  contract  was,  in  our  opinion,  fairly  settled  for  and  paid  by  Hahtr,  oa 
the  4th  of  November,  1850,  except  an  amount  of  eight  hundred  and  fonrteeo 
dollars  and  fifty-five  cents,  which  he  retained  in  his  hands,  in  consequence  of  the 
notices  by  HilU  Monstau^  McLaughlin  and  Gtin.    Haber  paid  Monseau  hii 
claim  on  the  5th  of  December,  1850,  and   Gein  his  on  the  19th  of  December. 
The  accounts  of  Hill  and  McLaughlin  were  disputed,  and  Haber,  under  the 
terms  of  the  receipt,  was  not  to  pay  them  until  a  judicial  decision.    The  oaly 
creditor,  except  those  named  in  the  reservation  of  the  receipt,  who  attempted  to 
notify  Haber,  before  Monteau  and  Gein  were  paid,  is  Maury,    His  notice wu 
not  served  on  Haber  personally,  nor  at  his  domicil,  but  was  given  to  one  Goid- 
tmilh,  his  partner,  at  the  counting  house  of  Goldsmith,  Haber  Sf  Co.    This  wis 
not  a  legal  service  on  Haber,  adopting  the  analogy  of  the  rules  in  case  of  citatioB 
or  garnishment;  and  it  is  not  shown  that  the  notice  actually  reached  Haber  befon 
he  paid  Monseau  and  GHn. 

The  only  amount  which  remains  unpaid  by  Haber,  and  subject  to  distributioa 
among  the  creditors  for  materials  and  kbor,  is  the  sum  of  four  hundred  aad 
sixty-five  dollars  and  forty-five  cents,  which  is  to  be  divided  among  them  f9 
rata.    This  amount  Haber  has  deposited  in  court. 

It  is  therefore  decreed,  that  the  judgment  of  the  distilct  court  be  revened; 
it  is  further  decreed,  that  the  said  Haber  be  discharged  from  all  liability  nnder 
Che  building  contract,  whereof  a  copy  is  on  file  in  this  cause,  and  that  the  sdib 
of  four  hundred  and  sixty-five  dollars  and  forty-five  cents,  deposited  bj  luo 
Haber  in  the  court  below,  be  applied,  first,  to  the  payment  of  the  costs  of  th« 
suit,  including  the  costs  of  this  appeal ;  and,  secondly,  to  the  payment  of  a/^ 
rata  dividend  to  the  following  creditors  upon  the  folbwing  sums,  towit-'/* 
McLaughlin,  two  hundred  and  fifty-nine  dollars  and  eight  cents ;  Allan  In*** 
two  hundred  and  six  dollars  and  fifty-seven  cents ;  J.  A.  Blanc  and  BroAtTi 
three  hundred  and  sixty-eight  dollars  and  eighty-four  cents ;  NewUm  Ridiaw* 
eighty  dollars;  Julien  Maury,  two  hundred  and  thirteen  dollars  and  seven^-«> 
cents. 


NEW  ORLEANS,  FEBRUARY,  1852.  103 


Mary  Ann  Guier  v.  Phillip  Guier,  Administrator. 

Aavsofnict  in  real  estate  or  slaves  most  be  established  by  written  evidence }  parol  prooT 
of  its  existence  is  insaffident. 

in  adBBDistrator  of  an  estate,  in  matten  concerning  the  succession,  is  snbject  to  the  ordi- 
Muy  niem  of  evidence  t  and  even  when  interrogated  on  oath  to  answer  interrogatories  as 
B  part}',  he  cannot  give  evidence  in  favor  of  his  mother  againi t  the  saccession. 

APPEAL  irom  the  District  Court  of  Carroll,  J.  JY.  T.  Richardson,  J.     Short 
and   Parham,  for  plaintiff.     Selhy^  for  defendaDt.    The  judgment  of  the 
eoart  was  pronounced  by 

PazsToif ,  J.  The  plaintiff  alleges,  that  George  Outer y  deceased,  who  was 
her  fOD,  purchased  three  slaves,  named  Boh^  John  and  Clarissa^  with  money 
which  was  furnished  by  her  and  her  deceased  husband,  John  P.  Outer ^  amount- 
iDg  to  about  eighteen  hundred  dollars ;  that  the  money  came  to  them  as  their 
poition  of  the  succession  of  another  son,  named  Emanuel  Ouier,  who  died, 
leafiog  DO  descendants.  She  alleges,  that  the  condition  on  which  the  money 
tna  furnished  to  Oeorge  Ouier  was,  that  he  should  ])urcha8e  the  negroes  in  his 
own  name,  ^which  he  did,  but  that  they  should  be  under  the  control  and  man- 
a{[ement  of  faer  late  husband  and  herself,  who  were  to  have  their  services  and 
hbor  during  their  lives.  She  further  states,  that  in  point  of  fact,  she  and  her 
late  hosband  did  enjoy  the  services  of  the  slaves  during  a  period  of  about  ten 
years,  bat  that  the  defendant,  who  is  the  administrator  of  Oeorge  Cruier^s 
estate,  in  1848,  took  the  slaves  from  her,  and  refuses  to  allow  her  their  services 
or  hire,  which  is  worth  two  hundred  and  fifty  dollars  a  year.  She  sues  the 
defendant  for  the  enjoyment  of  the  services  of  the  slaves,  and  in  de&ult  thereof* 
for  the  sum  of  91800. 

Uasufmct  may  be  established  by  all  sorts  of  titles ;  by  a  deed  of  sale,  by  a 
marriage  contract,  by  donation,  compromise,  exchange,  last  will,  and  even  by 
operation  of  law,  and  may  be  established  on  every  description  of  estates,  mov- 
able or  immovable,  corporeal  and  incorporeal.  Code,  532,  533. 

We  think  it  a  fair  and  reasonable  interpretation  of  these  articles,  that  when 
a  uaafrnct  is  established  on  immovable  property,  it  should  be  established  by 
a  written  title.  The  usufruct  creates  an  interest  in  the  property  itself,  which 
m  transferred  from  the  owner  to  the  usufructuary.  Now,  every  transfer  of 
tmiDovable  property,  or  slaves,  must  be  in  writing.  Code,  2255.  We  see  no 
resson  why  an  antichresis  should  be  in  writing,  and  that  the  establishment  of  a 
vsnfi-Dct  00  real  estate  should  not  be.  Both  give  rights  upon  the  immovable 
fitoperty  itself,  and  our  laws  have  ever  guarded  the  interests  in  immovable  pro-* 
perfy  by  written  titles. 

We  think,  therefore,  the  verbal  testimony  as  to  the  ownership  of  the  slaves, 
hi  opposition  to  the  written  titles,  should  have  been  rejected  by  the  court. 

The  defendant  himself  was  put  upon  oath,  and  substantiaUy  admitted  the 
Qsofruetclainied,  taking  a  bill  of  exceptions,  however,  to  the  opinion  of  the  court, 
that  he  conM  be  put  upon  oath,  and  to  the  admission  of  his  answers  to  interrog- 
atories, as  evidence.  He  was  the  administrator  of  an  estate,  and  on  that  account 
his  testimooy  was  subject  to  the  ordinary  rules  of  evidence.  Being  the  sou  of 
the  plaintiff,  he  could  not  testify  for  or  against  her.    Code,  2260. 
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The  plaintiff  claims,  that  in  case  of  her  fiiilnre  to  establish  the  usuinict,  eigh- 
teen hundred  dollars,  the  value  of  the  slaves,  should  be  paid  to  her,  became 
they  were  bought  with  money  belonging  to  her  late  husband  and  herself,  from 
the  estate  of  a  deceased  son,  Emanuel  Gtder,  They  sold  their  interest  id  his 
estate  to  their  son,  George  Guier,  and  it  appears  by  the  bill  of  sale,  thtt 
they  were  paid^  as  fully  acknowledged  by  theM  in  1834.  A n^  even  if  the 
funds  were,  in  point  of  fact,  left  in  the  hands  of  the  vendee,  to  purchase  sIstss 
for  the  plaintiff  and  her  late  husband,  still,  their  claim  to  the  funds  has  long 
since  been  prescribed  as  plead  by  the  defendant. 

The  judgment  of  the  district  court  is  reversed*  and  the  appellee  is  decreed  te 
pay  the  costs  in  both  courts. 


Abraham  Bass  r.  N.  E.  Larche,  Tator. 

Where  the  husband  claima  property  purchased  in  bis  owd  name,  daring  tbe  exiBteooe  of 
the  oommaaity  between  bim  and  his  wife,  it  is  incnmbent  on  him  to  show  a  dear  inteD* 
tion  to  make  an  investment  on  his  own  acoonnt,  and  this  sboald  be  so  established  u  to 
have  thrown  the  loss  on  bim  separately,  in  case  the  property  purchased  had  been  kat 

APPEAL  from  the  District  Court  of  Carroll,  J.  JY.  T.  Richardson,  J.    Skffii 
and  Parham  for  plaintiff.    M.  Duhose^  for  defendant.      The  judgmeot  of 
the  court  was  pronounced  by 

RosT,  J.  The  only  question  in  this  case  is,  whether  certain  lands  and  slavei 
purchased  by  the  plaintiff  during  his  marriage,  became  hie  separate  property, 
or  fell  into  the  community  existing  at  the  time  betweem  him  sod  his  hts 
wife.  The  district  judge  held  them  to  be  the  separate  property  of  the  hii»- 
band,  and  the  under- tutor  of  his  children  has  appealed. 

We  are  of  opinion  that  the  judgment  is  not  sustained  by  the  evidence.  Tbe 
application  of  the  plaintiff  to  the  district  courts  after  his  marriage,  to  be  dispensed 
from  the  time  required  by  law  to  attain  the  age  of  majority,  becaase  he 
was  soon  to  come  into  the  possession  of  funds  which  he  desired  te  vest  in  reel 
estate,  does  not  show  a  clear  intention,  or  any  intention  at  all,  on  his  part,  ts  { 
make  the  investment  for  his  separate  account,  and  as  he  was  the  head  of  the 
community,  the  fact  that  he  purchased  in  his  own  name,  proves  nothing  in  bis 
favor.  The  evidence  of  his  intention  to  purchase  for  his  separate  account,  shooU 
he  sufficient  to  throw  the  loss  upon  him  in  case  tbe  property  purchased  bsd 
diminished  in  value,  or  totally  perished.  The  evidence  in  the  record  would  wt 
raise  even  a  presumption  of  separate  ownership,  if  it  was  denied  by  the  phio' 
tiff.  The  plaintiff  purchased  property  to  a  much  larger  amount  than  he  bid 
funds  to  pay  for  at  the  time,  gave  some  obligations,  and  assumed  the  peymeot 
of  others;  it  might  be  doubted,  whether  such  a  purchase  could,  under  any  cir- 
cumstancesf  be  considered  as  an  investment  of  separate  funds. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed.  It  * 
further  ordered,  that  the  following  property  bo,  and  it  is  hereby  adjadged  to 
belong  to  the  community,  between  the  plaintiff  and  his  late  wife,  Sarah  »• 
Bass,  to  wit :  the  slaves  Peter,  Harrison,  Mary,  Jones,  Bersheha,  Q««* 
Maryann,  Lydia,  Burrell,  Ben,  Giles,  Melton,  Matilda,  Manuel,  Hannak, 
Hlvira,  Isaiah,  Moses,  Ellen,  Peter,  Job,  Jerry,  LamnOf  Alexander  SM 
Tena,  Bethena,  Rachel  Davis,  Henderson,   Claiham,  Joseph,  Dick  JTpwk^i 
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Ndly^  Geargiana,  and  ttareir  increaBe ;  and  lands,  to  wir,  lots  numbered  5  and         Bass 

6,  io  towoahip  SO,  range  13  east,  fronting  wn  the  Mississippi  river,   with  forty      Laechs. 

KTOtf  to  be  taken  oflT  of  the  lower  side  of  lot  number  four,  in  same  township  and 

nsge,  as  apecified  in  the  deed  of  sale  from  Warren  M,  Benton  to  said  Abra-- 

kam  Bass,  with  the  back  concession  of  said  lots  5  and  6,  and   the  portion  of 

lot  iramber'4,  being  in  section  number  64,  and  a  part  of  section  63,  in  the  same 

towufaip  and  range ;  being  all  the  land  embraced  in  the  deed  from   Theodore 

D,  BlioU  to  Abner  and  James  Roberts^  except  the  portion  embraced  in  the  f 

deed  to  James  A.  Bass,  containing,  in  all,  eight  hundred  and  forty-three  and 

two-lbirda  screa  ;  and  that  Abrakam  Bass,  the  plaintiff  and  appellee,  pay  the 

cosli  of  this  proceeding. 


John  .O.  Bannon  v.  Abraham  Barnett  et  al. 

The  cvitar  of  a  sarety  on  a  bond  to  release  property  which  has  been  attached,  cannot  main- 
tab  an  attachment  against  the  principal  on  the  bond,  onless  the  surety  has  made  a  pay- 
nent 

APPEAL  from  the  District  Court  of  Carroll,  /.  iV.  T,  Richardson,  J.     Drew 
and  Bonner,  for  plaintiff.     Short  and  Parham,  for  defendants.    The  judg- 
nent  of  the  court  was  pronounced  by 

EusTis,  C.  J*  This  suit  was  instituted  by  Bannon,  in  his  lifetime,  against 
Ahrakatn  Bamett  and  John  M.  Robinson.  Bannon  died  during  the  pendency 
af  the  suit;  his  carator  was  made  a  party  plaintiff.  Bannon  was  an  absentee, 
naiding  in  Arkansas ;  the  curator  was  appointed  in  the  parish  of  Carroll,  under 
the  act  of  1638,  authorizing  the  clerks  of  courts  to  appoint  curators  in  certain 
cases.  The  suit  was  commenced  by  attachment  against  the  property  of  Bar^^ 
neU.  There  was  no  service  of  process  on  Robinson*  The  plaintiff  was  non- 
nited  in  the  court  below,  and  has  taken  this  appeal. 

'Hie  caase  of  action  set  forth  in  the  petition  is,  that  Bannon  was  one  of  the 
sureties  on  certain  bonds  given  by  Robinson  and  Bamelt,  in  Arkansas,  for  the 
pDipoaa  of  effecting  the  release  of  certain  property  attached. 

It  ia  not  pretended,  that  Bannon  ever  paid  anything  as  the  surety  of  these 
defendaoti.  On  the  contrary,  it  appears  that  during  the  pendency  of  the  suits 
OB  thsstlBchment  bonds  against  Bannon  hnd  Craig,  his  co-surety  in  the  court  of 
Aikaoas,  Bannon  died,  and  no  judgment  was  had  against  his  representatives, 
bat  jndgneot  was  rendered  against  Craig  alone ;  the  plaintiff  taking  a  nonsuit 
•0  to  tiie  deceased. 

Crng  iDKy  have  a  right  of  action  for  indemnity  against  the  principals  in  the 
bond;  but  the  curator  of  Bannon,  appointed  in  this  State,  cannot  maintain  this 
sok  iiDder  our  attachment  laws. 

The  jndgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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GovEY  Hood  v.  R.  J.  Chambliss. 

Where  the  cniweri  of  a  party  to  ioterrogatoriei  proponnded  to  him  in  another  smt,  are 
offered  in  evidence  against  bim,  an  objection  to  their  introduction  will  not  he  anstained, 
upon  the  ground  that  he  had  not  an  opportanity  of  explaining  himaelf  fully,  becaoaethe 
anit  in  which  the  interrogatories  were  propounded  was  between  other  peraona. 

APPEAL  from  the   District  Court   of  Carroll,   /.    N.   T,    Richardson,  J. 
Louis  Selby,  for  plaintiff.   W,  Bryan  and  J.  B.  Bemiss,  for  defendant.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  action  is  upon  a  note  signed  by  the  defendant  as  surety. 
His  defence  is,  that  he  has  been  discharged  by  reason  6f  delay  given  to  the 
maker,  Boyd.  r 

It  appears  that  a  contract  was  made  by  Hood  with  Boyd  and  Bell,  by  which 
the  two  latter  contracted  to  build  a  gin-house  for  Hood.  The  price  for  the  work 
specified  in  the  contract,  is  stated  therein  at  $1500,  none  of  which  was  to  be 
paid  until  after  the  work  was  finished.  The  defendant,  in  order  to  prove  that 
Hood  had  given  time  to  Boyd,  oflered  in  evidence  the  answers  of  Hood  .under 
oath,  to  inteiTogatories  propounded  to  him  in  certain  suits  brought  agsiost  him 
by  creditors  of  Boyd  and  Hamilton,  whose  claims  were  connected  with  the 
building  of  the  gin-house,  and  who  asserted  privileges  upon  the  price  which  Hood 
had  contracted  to  pay  for  the  building.  In  these  answers.  Hood  asserted,  that  it 
was  agreed  with  Boyd  and  Uamillon,  that  the  note  now  in  suit  should  be  takeo 
by  them  in  payment  for  building  the  gin-house  ;  and  in  one  of  them  he  declares, 
that  this  agreement  was  made  when  the  building  contract  was  entered  into. 
The  plaintiff  objected  to  the  introduction  of  this  evidence,  upon  the  groaodthat 
the  answers  were  made  with  a  view  to  other  issues  between  other  parties,  aod 
that  when  Hood  answered,  he  had  not  an  opportunity  of  making  any  explan- 
ations in  his  own  favor  (meaning,  we  suppose,  explanations  pertinent  to 
the  present  controversy.)  The  objection  was  accompanied  by  an  offer  to  answer 
Uke  interrogatories  anew,  if  put  in  this  cause. 

We  think  the  objections  to  the  evidence  were  properly  overruled.  It  is  well 
settled,  that  the  admissions  of  a  party  may  be  given  in  OTidence  against  bim. 
Even  mere  oral  admissions  in  conversation  may  be  proved ;  and  a  fortiori,  what 
a  person  has  declared  in  writing  and  under  oath,  should  be  admissible  against  bin. 
Such  admissions,  however,  when  received,  are  to  be  considered  as  a  whole,  and 
with  proper  reference  to  the  circumstances  and  occasions.  The  idea  that,  wben 
they  are  so  offered,  the  paily  who  has  made  them  should  be  permitted,  at  the 
trial,  to  give  his  own  testimony  in  explanation  of  them,  is  entirely  novel  and 
inadmissible  under  our  rules  of  evidence. 

The  admission,  therefore,  stands  as  the  admission  of  a  fact  which  the  parly 
cannot  be  permitted  to  explain  or  contradict  by  his  own  testimony.  If*  ^  ^^ 
suggested  by  counsel.  Hood  might  have  added,  if  now  interrogated,  that  the 
agreement  respecting  the  note  was  made  with  the  consent  of  Chambliss,  the 
surety,  the  reply  is,  that  although  he  cannot  testify  for  himself,  he  was  not  pre- 
cluded from  proving  such  assent  b}'  other  competent  evidence. 

The  plaintiff  having  made  an  agreemeut  with  the  principal  debtor,  which  pre- 
cluded him  from  pursuing  that  debtor  during  the  time  necessaiy  for  buildioS 
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the  gin-faouae  aoder  the  contract,  and  it  not  being  proved  that  this  arrangement        Hooo 
was  made  with  the  assent  of  surety,  it  follows,  that  the  judgment  of  the  court    Cbavbliss. 
bebw,  which  discharged  the  surety,   must  be  sustained.     C.  C  3030,  3032. 
Jodgment  affirmed,  appellants  to  pay  costs  of  appeal. 


The  State  v.  James  L.  Cobbs. 

On  die  lit  of  October,  1849,  the  accused  was  indicted  for  a  murder  alleged  to  have  been 
oonunitted  on  the  10th  of  August,  1848.  The  jury  found  him  guilty  of  manslaughter 
only.  Held :  That  the  accosed,  not  having  been  indicted  within  twelve  months  after  the 
offesce  was  committed,  he  could  not  be  legally  convicted  of  manslaughter. 

Wliere  a  motioa  in  arrest  of  judgment  has  been  sustained,  the  State  may  appeaL 

APPEAL  from  the  District  Court  of  CaiTol.  /.  N,  T.  Richardson,  J. 
Isaac  Johnson,  Attorney  Genenil,  for  the  Stnte,  contended:  The  judg^f 
ment  was  arrested  on  the  grouod,  that  the  iodictnieot  was  oot  found  within 
twelve  months  after  the  commission  of  the  offence,  nod  the  State  has  appealed, 
llie  indictment  was  filed  October  2d,  m49,  and  chai'ges  that  defendant  com- 
mitted the  offence  oq  the  10th  day  of  August,  1848. 

Art.  509  Kob.  Penal  Laws.  No  person  shall  be  prosecuted,  tried  or  punished 
for  any  offence,  willful  murder,  arson,  robbery,  forgery  and  counterfeiting 
accepted,  unless  the  indictment  for  the  same  be  found  or  exhibited  within  one 
year  next  after  the  offence  shnlt  be  done  or  committed. 

Od  trials  tor  murder,  the  jury  may  find  the  prisoner  guilty  of  manslaughter* 
if  they  should  be  of  opinion  that  be  is  not  guilty  of  murder,  but  of  manslaughter. 
Acts  of  20th  March,  1818.  If  the  defendant  had  been  indicted  in  direcl 
terms  for  the  offence  of  manslaughter,  and  a  verdict  of  guilty  had  been  returned, 
BO  one  could  question  the  correctness  of  a  decision  sustaining  a  motion  in  arrest 
of  judf^ment,  on  the  ground  that  the  offence  had  been  ban-ed  by  prescription. 
Does  not  the  same  principle  obtain  when  the  indictment  is  for  murder,  and  the 
verdict  is  manslaughter,  and  the  facts,  as  to  the  time  of  committing  of  the  offence 
and  the  finding  of  the  indictment  are  as  exhibited  by  the  indictment  in  this  case? 
The  latter  offence  is  included  in  the  former,  and,  under  our  statute,  is  a  charge 
toaJ]  legal  intents  to  be  met  by  the  defendant.  The  verdict  of  manslaughter 
is  iQ  acquittal  of  the  murder;  and  such  a  verdict  is  proof  of  the  fact,  that  the 
homicide  was  only  manslaughter  from  its  inception.  In  such  a  case,  I  thick  the 
plea  of  prescription,  if  true  in  point  of  fact,  should  prevail ;  otherwise,  that 
which  could  not  be  done  directly,  would  be  sanctioned  by  an  indirection ;  and 
the  doctrine  maintained,  that  the  prescription,  in  this  case,  must  be  determined 
by  the  character  of  the  offence  charged,  and  not  by  the  verdict  of  the  jury. 

S.  IL  Walker,  for  the  accused,  contended:  The  facts  presented  by  the 
record  in  this  case  are,  in  substance,  as  follows:  At  the  October  term.  1849, 
of  the  Tenth  Judicial  District  Court,  holding  its  sessions  in  the  parish  of  Tensas, 
the  grand  jury  of  that  parish  found  a  bill  of  indictment  against  Cobbs  for  the 
crime  of  murder,  charging  that  the  same  was  committed  on  the  10th  day  of 
Augnst,  1848,  within  the  jurisdiction  of  that  court.  At  the  October  term,  1851» 
the  case  came  on  for  trial,  and  the  jury  found  a  verdict,  guilty  of  manslaughter. 

Upon  the  finding  of  the  jury,  the  prisoner*s  counsel  moved  to  airest  the  judg- 
ment of  the  court  and  discharge  the  prisoner,  on  the  ground  that  the  indictment 
was  oot  found  within  a  year  ensuing  after  the  commission  of  the  crime.  This 
mocioo  was  granted  by  the  judge,  and  from  this  decision  the  district  attorney 
appealed.  Upon  subsequent  proceedings  under  a  writ  of  habeas  corpus,  the 
coooael  for  the  prisoner  asked  his  discharge,  which  was  refused,  and  he  was 
retained  in  custody,  upon  giving  bond  and  security  in  tho  sum  of  five  hundred 
dollars. 

The  following  points  are  urged  upon  the  consideration  of  the  court  in  behalf 
of  the  prisoner.  Ist.  Although  the  indictment  in  this  case  was  for  the  crime  of 
Braider,  yet  the  jury  were  permitted  to  find  a  verdict  of  maaslanghter.    B.  and 
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GOBBS. 


Stats        C.  Digest,  260.    The  finding  of  the  jury,  and  not  the  charge  in  the  indicttpentf 
wb.        '^^  conclusive  of  the  character  of  the  offence,  and  clearly  brings  it  within  the 
limitation  of  twelve  months.    lb.  p.  249,  §  37.    2d.  It  is  questioned,  whether 
or  not  the  State,  under  the  facts  of  the  case,  was  entitled  to  an  appeal.    The 
New  Constitution,  pointing  out  the  appellate  jurisdicti»D  of  this  court,  provide, 
that  it  shall  be  exercised  in  criminal  cases,  upon  questions  of  law  alone,  when- 
ever the  punishment  of  death  or  hard  labor  may  be  inflicted,  etc.     Con.  tit.  4, 
art.  63.     But  if  the  court  consider  this  objection  as  not  well  taken,  it  may  be 
asked,  what  can  the  State  expect  by  your  entertaining  the  appeal  I     This  court 
decided,  in  the  case  of  iState  v.  Desmond  et  aL.  5tb  Ann.  398,  ''that  where  a 
prisoner  was  indicted  for  murder,  and  the  jury  found  him  guilty  of  manslaughter, ' . 
(an  analogous  case,)  upon  a  new  trial,  he  cannot  be  again  tried  for  murder."     If 
this  case  were  sdnt  back,  and  an  indictment  for  manslaughter  found,  the  only 
alternative  left  by  the  decision  of  the  courts  then  the  limitation  upon  which  the 
judgment  of  the  court  below  was  arrested,  would  with  equal  force  apply,  and 
the  prosecution  would,   upon   such  plea,   necessarily  abate.     Inasmuch  as  the    ^ 
appeal  comprehends  nothing  that,  in  any  ulterior  proceedings,  would  vindicate  the     - 
State  or  secure  the  purposes  of  justice,  there  is  no  reason  in  maintaining  it. 
3d.  By  the  decision  of  the  judge  a  quo,  the  pnsoner  was  discharged,  and  as  no  ,^ 
showing  exists  in  the  record  by  which  he  was  legally  reduced  again  to  cuBtedy,V 
this  court  may  presume  that  his  present  confinement  is  illegal  and  irregukir. 
There  is  no  order  for  commitment,  no  warrant  of  arrest,  no  legal  authority  to 
hold  him  in  restraint,  and  none  of  the  principles  justifying  an  arrest,  without 
these  formalities  can  apply.     The  motion  granting  his  discharge  was  ahsolule  and 
unqualified,  and  placed  him  in  the  possession  of  his  liberty  as  fully  as  an  acquit-     ^ 
tal  by  the  jury,  and  in  the  absence  of  any  proof  of  regular  authority  to  hold  him 
in  custody,  this  court  will  render  a  judgment  that  the  court  below  should  order/  .J 
his  discharge.     If  the  plea  of  a  former  acquittal  does  not  apply  in  fact,  it  clearly     ' 
does  in  spirit,  and  all  those  principles  diffused  throughout  the  body  of  criminal 
jurisprudence,  regarding  the  sacr^dness  of  personal  liberty,  the  jealousy  with 
which  enlightened  law  looks  upon  its  slightest  infringement,  and  the  certainty     • 
and  exactness  required  in  all  proceedings  which  deprive  an  individual  of  it^  may 
be  successfully  invoked  under  the  facts  of  this  case. 

The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  The  prisoner  was  prosecuted  for  the  murder  of  Mathew  Gray.  , 
The  indictment  was  found  by  the  grand  jury  of  the  parish  of  Tensas,  on  the  j 
lat  of  October,  1849.  The  murder  was  charged  to  have  been  committed  on  the  \ 
10th  day  of  August,  1848,  or  more  than  a  year  before  the  indictment  was  fouod.  | 
The  prisoner  was  found  guilty  of  manslaughter.  He  moved  an  arrest  of  judg- 
ment, that  the  bill  of  indictment  was  not  found  within  one  year  after  the  oflfeoce 
was  committed.    The  judgment  was  arrested,  and  the  State  has  appealed. 

The  37th  secton  of  the  act  of  the  Territorial  Legislature,  approved  the  4tfa 
of  May,  1805,  prescribes,  that  ^*no  person  shall  be  prosecuted,  tried  or  punished 
for  any  offence,  willful  murder,  arson,  robbery,  forgery  and  counterfeitiog 
excepted,  unless  the  indictment  or  presentment  for  the  same  be  found  or 
exhibited  within  one  year  next  after  the  offence  shall  be  done  or  conunitted." 
B.  and  C.  Dig. 

The  indictment  upon  which  the  prisoner  was  about  to  be  punished  was  found 
more  than  a  year  after  the  offence  was  committed,  and  he  was  about  to  bo 
punished  for  the  offence  of  manslaughter,  not  one  of  the  crimes  excepted  from 
the  limitation  by  the  statute.  He  could  not,  therefore,  be  punished  for  mail- 
slaughter  on  that  indictment,  and  the  judgment  was  properly  arrested^ 

The  judgment  is  affirmed. 
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.  Shapley  Owen  v.  Alexander  Boyd  et  al. 

Where  the  matter  in  dispute,  at  the  l&stitntion  of  the  aoit,  does  not  exceed  fbree  hundred 
doDan,  the  cmee  is  not  tppeelable  to  the  Saprene  Goatt,  tlthonsh  the  pl^ntiff  womj  prey 

fiv  interest  from  jadicial  demand. 

I 

APPEAL  £com  the  District  Court  of  Carrol),  /.  N.  T.  Bichardstm,  J. 
A.  B.  CaidweUf  for  plaintiff.    Louis  Selby^  for  d^endaot.    The  judg-' 
nent  of  the  court  W9»  pronottnced  by 

SuoELi.,  J.  The  petition  pra^  judgmoDt  Bgaitist  defoDdant  and  appellant, 
Hoodt  for  three  hnddred  dollar^,  and  interest  from  judicial  demand.  There 
was  judlgnieot  against  Hood,  aa  pra^d  for,  and  he  has  appealed.  The  motion  to 
dBMiBwwi  moat  prevail.  The  matter  in  dispute,  at  the  institutiooi  of  the  suit,  dii^ 
DflCtteeed  three  hundred  doUftn.  The  case  is  not  distinguishable  from  Mawti  t« 
O^mintt  2d  Add.  793.  See  also,  the  cases  there  cited,  and  Conatitation,  art.  63. 
\Il  ift  therefore  decreed,  that  the  appeal  be  dismissed  at  the  cost  of  the  appel- 


The  State  v.  Wiluam  Featherston. 

IB 

Tks  Saprema  Goart  has  appellate  Jorisdiction  in  criminal  cases,  only  where  Ae  panishment 
of  death  or  hard  labor  in  the  penitentiary  may  be  inflicted. 

APPEAL  finom  the  District  Court  of  Madison,  J,  N.  T.  Richardson,  J. 
.    Isaac  Johnsany  Attorney  General  for  the  State,  contended  :     The  State 
has  appealed  from  a  judgment  of  the  district  couit,  quashing  an  information  filed 
by  the  diHrict  attorney  against  the  defendant,  for  neglect  to  perform  the  duties 
imposed  on  him  as  a  road  overseer,  in  the  parish  of  Madison. 

A  n»d  overseer  for  neglect  of  duty,  may  be  fined  in  a  sum  not  exceeding  one 
baodred  doOara.     Acts  9,  1818.     Bullard  and  Cuiry,  p.  740,  sec.  11. 

By  the  63d  article  of  the  State  Constitution*  rhe  Supreme  Court  has  appellate 
jotiMficdoo  in  criminal  cases  on  questions  of  law  alone,  whenever  the  punishment 
of  death  or  hard  labor  may  be  inflicted,  or  when  a  fine  exceeding  three  hundred 
dofiars  is  actually  imposed.  I  think,  therefore,  that  the  State  is  not  entitled  to  thie 
appeal. 

A.  Snyder^  for  the  defendant. 

The  jadgment  of  the  court  was  pronounced  by 

PassToir,  J.  The  defendant  having  been  appointed  an  overseer  of  roads  in 
the  parish  of  Madison,  was  prosecuted  for  neglect  to  perform,  in  that  capacityt 
the  dntiee  imposed  upon  him  by  law.  The  district  court,  on  the  motion  of  his 
eoQDsel,  quashed  the  information,  and  the  State  has  appealed. 

The  Constitntion  i^ves  this  court  appellate  jurisdiction  «•  in  criminal  cases,  on 
questions  of  law  alone,  whenever  the  punishment  of  death  or  hard  labor  may  be 
inflicted,  or  wheu  a  flue  exceeding  three  hundred  dollars  is  actually  imposed.*' 

No  fine  at  all  has  been  imposed  in  the  present,  case,  and  no  law  imposes  the 
ponshment  ot  death  or  hard  labor  for  the  offence,  for  which  the  accused  is  pr»- 
iscuted. 

This  oonrt  is,  therefonr  without  jarisdictieo  of  theflase,  and  the  sfptali* 
fonisied. 


110  SUPREME  COURT  OF  LOUISIANA, 


Johnson,  Ralph  and  Slater  c.  J.  D.  Imboden  et  al. 

The  plftintiffB  were  the  enretiei  of  an  executor  in  the  State  of  Arkansag.  They  took  atepf 
there  to  be  relieved  from  their  Boretyehip,  upon  which  the  execator  placed  in  their  han^, 
■a  an  indemnity,  several  of  the  slaves  belonging  to  the  sacceuion.  He  afterwards  frta- 
dolently  obtained  poisesaioD  of  the  slaves,  and  sold  them  fraadnleatly  to  the  defendaat/ 
Held :  1st.  That  the  aareties  had  sach  a  right  in  the  property,  aa  to  maintain  as  ictin 
against  mere  spoliators.    3d.  That  they,  also,  had  the  right  to  maintain  an  action,  is  sgiiut 

'  the  defendants,  npon  a  forfeited  bond  for  the  delivery  of  property  sequestered,  sitfaosgk 
there  had  been  adminiatrators  appointed  for  the  saccession,  both  in  Arkansas  and  Lou- 
isiana. 

APPEAL  from  the  District  Court  of  Carroll,  J.  N.  T.  Richardson,  J.    Clark 
and  Wilson,  for  plaintiifs.     Short  and  Parham,  for  defendanta.   The  judg- 
ment of  the  court  wae  pronounced  by 

EusTiSi  C.  J.  A  suit  was  instituted  hy  the  present  plaintiffs  against  the 
defendant,  Imboden,  for  the  poeaession  of  two  slaves,  in  which  the  plaintiffs  reoof- 
ered.  The  .judgment  was  affirmed  by  this  court,  in  March,  1849.  The  esse  ii 
reported  in  4th  Ann.  178.  The  slaves  had  been  sequestered,  and  the  defeodaol, 
Imboden,  bonded  thetn.  A  writ  of  possession  was  isf  ued  on  the  judgment,  for 
the  recovery  of  the  slaves ;  and  on  a  demand  for  their  delivery  under  the  writ, 
Imboden  failed  and  refused  to  deliver  them  up.  The  present  suit  is  on  ths 
sequestration  bond  against  hnboden  and  his  sureties.  Judgment  was  rendered 
in  the  court  below  for  six  hundred  dollars,  the  value  of  one  of  the  slaves,  togetiier 
with  interest,  and  the  defendants  have  appealed.  The  argument  of  the  counsel 
for  the  defendant,  has  been  principaUy  directed  against  the  right  of  the  plaintiA 
to  maintain  the  present  action.  The  same  objections  were  made  to  the  plaintiA 
right  of  action  in  the  original  suit.  It  seems  that  the  plaintiffs,  who  were  the 
sureties  of  Samuel  Campbell,  in  the  State  of  Arkansas,  aa  executor  of  bit 
deceased  brother,  having  reason  to  be  alarmed  at  the  mismanagement  of  tbe 
affairs  of  the  succession  of  the  deceased  by  the  executor,  applied  to  the  court  of 
probates,  under  which  he  was  appointed,  to  be  discharged  from  their  suretyship. 
On  the  court  taking  cognizance  of  this  application,  Campbell  delifered  to  the 
plaintiffs  certain  slaves  belonging  to  the  succession,  for  safe  keeping,  in  order  to 
await  the  action  of  the  court  upon  it.  From  their  possession,  the  slaves  were 
fraudulently  and  forcibly  taken  by  Campbell,  who  brought  them  to  Lonisiaos, 
where  he  fraudulently  transferred  them  to  Imboden.  The  defendants  hsnng 
the  lawful  custody  of  the  slaves,  for  the  purpose  of  awaiting  the  future  actioD  of 
a  court  of  competent  jurisdiction  in  relation  to  the  authority  of  the  executor  to 
continue  to  hold  them,  we  thought  had  a  right  of  action  against  a  mere  spoliator 
and  his  abettor,  in  which  light  Campbell  and  Imboden  had  placed  themselves, 
for  the  purpose  of  restoring  the  property  to  the  original  deposit,  m  order  to  meet 
the  consequences  of  the  decision  of  the  court  of  probates. 

It  appears,  that  ComeZttM  Campbell  was  afterwards  appointed  administrator  of 
the  succession  of  Samuel  Campbell,  in  the  State  of  Arkansas;  and  CharlaL' 
Wilson  has  been  appointed  curator  of  the  same  succession,  in  the  parish  of  Cs^ 
roll,  in  this  State,  where  the  cHaves  were  found.  Neither  of  these  persons  h«w 
made  themaelvM  partiea  to  this  suit.    It  does  not  appear  to  us,  that  this  appo»t' 
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Mstof  i^ireseDtatiTdfl  to  the  succession,  in  this  State  and  in  Arkansas,  affects    *  Johnsoh 
tfae  right  of  action  which  the  plaintiffs  originally  had.     The  recovery  which  the      iMBonsif. 
jimtifls  seek,  is  in  the  interest  of  the  succession  on  which  the  spoliation  has 
been  committed,  and  also  for  their  own  benefit,  and  the  defendaots  have'  no 
riglit  to  defeat  it.     Sach  a  right  rests,  exclusively,  with  those  who  represent  the 
oeeession. 

It  seems  to  us  plain,  that  the  right  to  maintain  the  present  action,  is  a  oeces- 
flty  coDseqoence  of  the  right  to  maintain  the  origioHl  action.  On  that  poini,  a 
farther  examination  of  the  subject  has  satisfied  us  of  the  correctness  of  our  for- 
ner  decision.     Storey  on  Bailments,  §  94  et  seq.     Cases  there  cited. 

The  counsel  for  the  defendaots  contends,  that  the  Bequestration  bond,  signed 
ky  them,  is  not  legal,  and  consequently  not  obligatory  on  them.  The  bond  i'ecites 
the  sequestration  of  the  slaves,  and  their  delivery  to  Imhodtn  on  its  execution. 
ThecooditioD  is  thus  stated :  *'  the  condition  of  the  above  obligation  is  such,  that 
tfie  iud  ItkbtKLen  shall  not  send  away  the  said  property  out  of  the  jurisdiction  of 
iiis  ooBTt ;  that  he  shall  not  make  an  improper  uRe  of  the  same ;  and  that  he 
:  sliaO  frithfolly  present  them  after  definitive  judgmen^  in  case  he  should  bo 
decreed  to  restore  the  same  to  tlie  plaintiff,  otherwise  the  above  obligation  to  be 
bdII  and  void." 

This  clause  recites  the  conditions,  which  attnch  responsibility  to  the  sureties, 
i  ilinost  according  to  the  letter  of  the  Code  of  Practice,  article  280.  The  condi- 
tioDof  "otherwise  the  above  obligation  to  be  null  and  void,"  makes  nonsense, 
tod  is  evidently  a  blunder  of  the  scribe,  and  not  to  be  headed  as  affecting  the 
nidityof  the  bond.  Si  librarius  in  transcribendis  stipulationis  verbis  errasit, 
DfliilDocere,  quominus  et  reus  et  fidei  jussor  tenentur.  Do  regulis  juris,  ff. ' 
lib.  56,     Penniman  v.  Barrimore,  6  N.  S.  498. 

It  results  from  the  sheriiTs  return  on  the  writ  of  possession,  that  the  defen- 
dtat,  Imhoden,  did  not  deliver  the  slaves,  in  obedience  to  the  judgment  of  the 
court,  as  he  was  bound  to  do ;  for  which,  the  jury  found  him  to  be  in  default  as 
to  oDtfof  them,  estimated  at  six  hundred  dollars.  This  verdict,  we  see  no  grounds 
for  setting  aside. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  coats. 


Succession  of  Benjamin  A.  Steele. 

Where  the  plea  of_r«»  judicata  hai  been  made,  and  the  Judgment  relied  npon  in  support  of 
the  plea  ia  obacare,  it  is  competent  for  either  party  to  explain  it  by  parol  or  other  evi- 
deaee,  to  show  that  it  either  does,  or  does  not,  support  the  plea. 

APPEAL  from  the  District  Court  of  Madison,  /.   N,   T.   Richardson^  J. 
Stockton  and  Steele^  for  sppellees.    A,  Snyder  and  Bemiai,  for  appellant. 
The  judgment  of  the  court  was  pronounced  by 

PaESTOir,  J.  George  D.  Skadhume^  curator  of  the  succession  of  Benja' 
wan  A.  SteeUf  haa  rendered  his  account;  David  Stanbrough  opposes  it, 
and  claims  to  be  a  creditor  to  the  amount  of  one  thousand  and  fifty-three  dollars, 
with  iotorest  at  the  rate  of  five  per  cent  from  the  22d  day  of  April,  1848.  Price 
and  Watson^  the  only  heirs  of  the  deceased,  resist  his  claim,  on  the  ground, 
that  it  was  a  matter  adjudged  in  his  settlement  of  his  account  as  tutor  of  the 
deceased.    Stanbrough^  as  tutor  of  the  deceased,  rendered  the  final  account 
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Soccimov  of  bir  tutonhip  on  the  14Ck  «f  April,  1849,  and  the  jad^eftieot  homokigBtiDg  hn 
Stsilx,  aecoQDt,  is  tCfat  which  is  plead  ai  adjudging  this  claim  agaiast  him.  He  ered- 
ited  himself  i^  the  aeceont  with  a  sam  of  thirteen  hundred  and  thirty '<feur  dollan 
and  seventy  oents,  aa  having  paid  the  tame  to  Af.  Wallace^  Esq,,  the  attomey 
of  Price  add  WaUon^  ia  two  omta  profleeuted  aypnat  him.  Price  and  WiU' 
son  opposed  this  credit  "  as  ctoar^  unjust,  except  for  a  sum  of  eixty-'four  do^ 
larsand  seventy  cenlt,  the  remaining  sum  of  twelve  hundred  and  seveoty  dol- 
lars having  bean  jmd  to  satisfy  a  judgment  against'  D.  Stanhrough,  as  can- 
tor of  a  different  succession."    (Suit  1215.) 

'  The  decree  of  homologation  in  relation  to  this  credit,  is  as  follows :  "  and  it 
n  further  ordered,  by  consent  of  parties,  that  the  items  number  15  and  16, 
amouotSog  to  the  credit  of  $1334  70,  be  withdrawn  irom  said  account,  sod  in. 
•pAce  thereof,  the  said  tntor  be  credited  with  eight  hundred  and  seventj-one 
dollars,  being  the  price  of  the  slaves,  Harriet,  Lucy^  and  their  children,  por- 
«  •  chased  by  said  minor,  the  8th  of  December,  1843,  and  th#V  interest  accrued 

^•i  thereon  to  the  death  of  the  minor." 

The  money  fbr  which  Stanhrougk  was  accounthig,  was  twenty-seven  hun- 
'  dred  dollars,  proceeds  of  a  tract  of  land  which  he  had  caused  to  be  sold  as  tutor,  ^ 
believing  it  to  belong  exclusively  to  the  minor.  Price  and  Watson  brought  Sfttil 
against  him,  and  established,  that  ooe-tbird  of  the  tract  beloiifged  to  them,  and 
recovered  judgment  for  nine  hundred  dollars,  with  interest.  It  appears  he  paid 
them  the  judgment,  amounting  to  one  thousand  and  6fty-t^ree  dollars,  and  he 
says,  with  the  credit  which  he  consented  to  withdraw  from  his  account  as  tutor 
of  the  minor.  He  offered  to  prove  by  the  attorneys  who  entered  the  consent 
judgment,  that  in  withdrawing  the  credit,  he  did  not  consent  to  its  extinguish- 
ment, but  reserved  it  as  a  claim  against  the  estate  of  the  minor,  who  waa  then 
deceased ;  but  the  evidence  was  rejected.  ^    ' 

Price  and  Watson  contends,  that  eij^bt  hundred  and  seventy-one  'dollan,  die 
price  paid  by  Stanhrougk  for  slaves  of  bis  ward,  was  substitttted  in  plaoe  of  the 
credit  of  $1334  70,  claimed  by  the  tutor,  and  that  the  credit  was  exdng#iiied 
by  the  substitution  of  the  other  credit  and  judgment  of  homologation. 

For  two  reasons,  we  think  the  evidence  offered  should  have  been  received : " 
First.  The  judgment  is  obscure,  and  we  are  unable  to  say  which  of  the  parties 
are  right  in  their  views  of  it.  Second.  When  the  plea  of  rei  judicata  is  offered, 
it  is  legal  and  proper  to  establish,  by  parol  evidence  or  otherwise,  the  identity  of 
the  thing  adjudged,  and  of  course,  to  show  in  the  same  manner  the  contraiy, 
that  the  thing  has  not  been  adjudged,  when  the  obscurity  in  the  judgment  itsdf 
renders  it  necessary.  But  it  is  not  necessary  to  remand  the  cause  for  this  eri- 
dence.  The  records  and  accounts  show  precisely  what  Stanbrou^  received 
for  Price  and  Walson^  as  heirs  of  their  faflier,  and  also  of  his  ward,  their 
deceased  half  brother,  and  what  he  has  paid  to  them  and  their  creditors.  He 
has^paid  three  thousand  seven  hundred  and  fifty-three  dollars,  and  received 
twenty-seven  hundred  dollars.  leaving  Price  and  Watson,  as  the  only  heirs  of 
his  deceased  ward,  indebted  to  him  one  thousand  and  fifty-three  dollars,  widi 
interest,  as  claimed. 
^  Objection  is  made  by  Price  and  Watson  to  several  biUs  ibr  opunsel  fees,  cbai^od 

by  the  curator  of  the  succession.  We  do  not  see  that  they  have  talten  an  appeal, 
or  brought  the  curatar  properly  before  us,  so  as  to  enable  us  to  exambe  these 
claims.  However,  the  amounts  are  not  disputed,  fant  it  is  urged,  that  the  estate 
of  their  deoeaaed  half  brother  should  not  be  charged  with  them.    The  reoord 
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ihMn  the  oervieet,  and  we  think  they  were  rendered  on  acoonot  of  him  and    Succissiov 
bb  aiicceaeioD,  and  are  proper  charges  against  it.  Stkbli. 

The  judgment  against  the  opponent,  David  Stanhrough^  is  roYened ;  and 
il  is  decreed,  that  he  recover  from  the  succession  of  Benjamin  SUeUt  one  thon- 
saod  and  fifty-three  doDars,  with  interest  from  22d  of  April,  1848,  and  that  the 
taccesBiop  pay  the  costs  of  this  appeal.     In  other  respects,  the  judgment  ii 


Israel  and  Euzabeth  Chambers  v.  W.  N.  6.  Wortham. 

Where  ooauDonity  pmperty  has  been  nwrtgaged  by  a  inrviving  part&er  in  oommanityt  ibr 
te  parpOM  of  raising  fiuds  for  the  msintensnce  and  education  of  the  heirs,  pnrsaant  to 
the  sdvice  of  a  family  meeting,  which  advice  was  ooncarred  in  by  the  jadge  of  probates, 
■ad  the  property  is  afterwards  sold  to  satisfy  the  mortgage*  the  heirs  cannot  reclaim  it 
witboot  at  least  affirming  to  refiiod  the  amonntfor  which  it  was  mortgaged,  with  interest. 

Ubnnalities  in  a  sheriff's  sale,  of  the  property  of  a  sncoession,  are  prescribed  by  flire  years, 
by  the  act  of  10th  March,  1834.  , 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.     Oeorgc 
S.  Lacey  and  A,  S*  Herrtm^  for  plaintiffs.     C}fru9  RaUifft  fi>r  defendant 
Hie  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  suit  is  instituted  for  the  reco^eiy  of  the  undivided  half 
of  cedain  land  and  slaves  which  the  plaintiirs  claim  as  heirs  of  their  deceased 
mother.     There  was  judgment  for  the  defendant,  and  the  plaintiffs  have 


The  defendant  holds  under  a  purchase  of  the  property  at  sheriff's  sale,  made 
la  1843.  The  property  had  been  mortgaged  to  the  City  Bank,  under  a  decree 
of  the  Court  of  Probates  rendered  on  the  advice  of  a  family  meeting,  for  the 
poipose  of  raising  money  for  paying  the  debts  of  the  community,  and  enabling 
the  £tther  to  support  and  educate  the  plaintiffs.  The  decree  was  made  as  far 
bsek  as  1835,  and  the  plaintiffs  have  had  the  benefit  of  the  money  thus  loaned* 
vin  1843,  the  property  was  sold  under  the  mortgage,  at  sheriff's  sale,  and  the 
dafeodaot's  vendor  became  the  purchaser.  The  sale  is  regular,  and  was  made 
under  a  proper  order  of  the  court. 

If  there  were  any  formalities  connected  with  the  sheriff's  sale,  the  phuntiffs' 
acCioD  would  be  prescribed  by  &ye  years.    Acts  of  1834,  p.  123. 

We  are  surprised,  that  an  appeal  should  be  taken  in  a  case  of  this  kind,  so 
lepagoaot  to  all  ideas  of  justice.  The  community  between  the  plaintiffs'  late 
fithar  sod  mother  has  never  been  settled,  and  no  offer  is  made  to  restore  the 
moosy  which  the  mortgaged  property  has  been  sold  to  pay,  and  which  was 
kaaedon  the  faith  of  a  decroe  rendered  at  the  instance  of  the  plaintiffs'  natofal 
totor,  in  his  representations  that  the  loan  was  necessary  for  the  plaintiffs'  interest* 
The  suit  is  without  equity,  and  has  no  foundation  in  law. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs* 
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Gas  LiGHfiT  and  Banktng  Company  v.  B.  Haynes,  Liqnidatorr 

Where  a  liquidator  has  been  appointed  in  pnrBuance  of  law  for  an  insolvent  corporation,  it 
is  his  daty  to  enforce  contribations  from  stockholders  who  are  indebted,  to  meet  the  lia- 
bilities of  the  corporation.  Indlvidaal  creditors  can  compel  him  bj  action  to  do  lo,  tnd 
they  have  not  the  right,  while  he  is  acting,  to  institate  salts  against  the  stockholders  to 
enforce  the  payment  of  their  claims. 

Where  an  iasoWent  corporation  is  in  process  of  liquidation,  in  the  hands  of  a  liquidator 
appointed  under  the  law,  there  is  but  little  ground  for  considering  that  prescription  nut 
in  favor  of  the  corporation,  during  the  term  of  liquidation. 

APPEAL  from  the  District  Court  of  East  Fftliciana,  Stirling.  J.    E,  T. 
Merrick,  for  plaintiffs.    Z.  S,  Lyons,  for  defendant.     The  judgment  of  the 
co«rt  was  pronoanced  by 

Pbestoh,  J.  By  the  5th  section  of  the  act  passed  in  1833,  to  incorporate  tb« 
Cljnton  and  Port  Hudson  Railroad  Company,  the  president  and  directors  wen 
authorized  to  borrow  money  for  the  objects  of  the  act,  by  the  pledge  of  stock  or 
odier  security,  and  to  issue  certificates  or  other  evidence  of  such  loans. 

At  the  next  session  of  the  Legislature,  in  1834,  the  capital' of  the  company 
WB8  increased  five  hundred  thousand  doUars,  of  which  two  hundred  add  fif^ 
thousand  dolFars  was  to  be  obtained  by  a  loan  on  real  security,  and,  to  secure 
the  loan,  a  subscription  of  stock  to  the  amount  of  three  hnndred  thousand  dol- 
lars was  authorized.  The  president,  directors  and  company,  were  further 
authorized  to  execute  and  negotiate  bonds  to  the  amount  of  two  hundred  and 
fifty  t^ionsand  dollars,  bearing  five  per  cent  interest,  payable  semi-annoally. 
fionds  to  the  amount  of  serenty-five  thousand  dollars  were  made  payable  ia 
eight  years;  seventy -five  thousand  dollars  in  fifleen  years,  aod  one  hundred 
thousand  in  twenty  years  after  date.  And,  to  secure  the  capital  and  interest  of 
the  bonds,  the  subscribers  to  the  stock  were  bound  to  give  mortgages  to  the 
aatisfiiction  of  the  president  and  directors  of  the  company,  ou  property  to  be,  in 
all  cases,  eqfual  in  value  to  the  amount  of  the  stock  respectively  held  by  them. 

In  1836,  the  General  Assembly  exonerated  the  New  Orleans  Gas  Light  sod 
Banking  Company,  from  their  obligation  to  establish  a  branch  of  the  bank  at 
Port  Hudson,  in  consideration  of  their  agreeing  to  purchase  the  bonds  thus  to 
be  issued  by  the  Clinton  and  Port  Hudson  Railroad  Company,  and  to  kmn  the 
company  the  sum  of  one  hundred  thousand  dollars,  to  be  applied  to  the  con- 
struction of  the  railroad.  This  an*angement  was  consummated  by  a  contract 
between  the  companies,  and  in  consideration  of  the  loan,  bonds  to  the  amount  of 
one  hundred  thousand  dollars  were  issued,  bearing  six  per  cent  interest. 

•The  Clinton  and  Port  Hudson  Railroad  Company  has  forfeited  its  chart«r; 
was  put  into  a  state  of  liquidation  by  an  act  approved  the  26th  of  March,  1842^ 
and  is  hopelessly  insolvent. 

By  an  act  of  the  Legislature,  approved  the  Slst  of  March,  1850,  **  for  the 
further  liquidation  of  the  Clinton  and  Port  Hudson  Railroad  and  Banking  Com- 
pany," the  governor  was  directed  to  appoint  a  liquidator,  who  was  to  continue 
in  office  three  years  from  the  date  of  his  appointment,  whose  duty  it  shall  be  to 
liquidate  the  affairs  of  this  insolvent  corporation,  so  far  as  it  has  not  already  been 
done,  as  speedily  as  possible,  in  pursuance  of  the  provisions  of  the  act,  and  tba 
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Mverel  ictB  in  force  relative  to  the  liqaidation  and  final  aettlement  of  insolvent     Gas  Light 
oorponitjons.     He  was  required  to  call  on  his  predecessor,  and  obtain  from  him  Bahkinq  Co 
di  dw  hooka,  accounts,  documents,  money,  assets  and  property  of  every  descnp-       „  ^*^ 
tioo  in  his  possesniou,  betooging  to  the  company,  and  to  make  himself  a  party  to 
iD  eoits  commenced  by  the  late  liquidator,  or  the  commissionera  for  the  coliec- 
tioo  of  debts  due  to  the  corporation,  or  any  other  matter  connected  therewith  or 
^ving  out  thereof,  and  to  prosecute  the  same  to  final  settlement ;  and  he  shall 
fle  B  tableau  of  distribution  in  court,  once  in  every  six  months,  in  which  he  shall 
mke  a  concise  statement  of  his  administration,  provided  he  has  anything  to 
disrribote  among  the  creditors. 

The  piaiotiiTs  are  holders  of  the  bonds  of  the  company,  secured  by  stock  mort- 
mes  to  the  amount  of  two  hundred  and  twelve  thousand  dollars,  and  of  bonds 
given  for  the  loan  to  the  amount  of  ninety-two  thousand  dollars,  and  large 
arrearages  of  interest  are  due.  They  set  out  this  indebtedness,  and  allege  that 
there  is  no  means  of  payment,  except  by  calling  upon  each  of  the  stockholders 
of  the  company  for  the  full  amount  for  which  he  has  subscribed  and  is  liable* 
Tfaey  annex  to  their  petition,  a  list  of  the  stockholders,  or  their  representatives, 
and  the  amount  of  shares  subscribed  by  them.  They  allege,  that  they  have 
deinanded  the  amount  of  their  bonds  and  interest ;  that  the  liquidator  refuses 
to  arknowledge  their  right  to  payment  of  thirty -seven  bonds  of  a  thousand  dol- 
hn  each,  which  fell  due  on  the  Ist  of  February,  1844,  which  they  own  and 
poaBeas,  and  which  have  been  presented  to  him  for  acknowledgment ;  that  he  has 
iiulad  to  collect  amounts  due  by  the  stockholders  upon  their  stock,  or  to  provide 
m  any  manner  for  the  payment  of  their  matured^  bonds  and  int.Qrest;  and  they 
allege,  that  the  act  of  the  Legislature  under  which  he  was  appointed  is  unconsti* 
taiiooal,  and  his  appointment  has  been  questioned  by  some  persons  as  unconsti- 
tatiooal. 

They  therefore  bring  suit,  and  pray  that  Bythel  Haynes,  the  liquidator,  txmf 
be  cited  to  answer  their  petition.  They  pray,  that  it  mny  be  held  that  he  was 
ooDstitatwnaUy  appointed  liquidator  of  the  company,  or  that  a  receiver  may  be 
appoioted ;  that  their  whole  debt  may  be  acknowjedged  as  due  by  tiie  company, 
aod  patticolarly  their  bonds,  which  fell  due  on  the  Ist  of  February,  1844,  with 
the  interest;  and  that  the  liquidator  or  a  receiver  may  be  Qtdered  to  collect  from 
the  stockholders,  orjtheir  representatives,  the  full  amount  of  the  stock  subscribed 
by  them,  and  to  enforce  the  mortgages  given  by  the  stockholders  to  secure  their 
aobicriptioos  to  the  stock,  and  the  bonds  issued  on  tb^  ^ith  of  those  mortgages. 

The  bqaidator  admits,  in  his  answer,  that  tho^6onds  described  in  the  petition 
were  i«aed  by  the  company  ;  that  it  is  in^alvent,  and  that  he  has  no  funds  to 
pay  those  obligations.  He  denies  the  liability  of  the  company  on  account  of 
those  oUigatioDS,  and  specially  pleads  the  prescription  of  five  and  ten  years  as  a 
peremptory  bar  to  the  right  of  the  plaintiffs  to  receive  anything  upon  their  obli^- 
tions.  He  denies  any  right  of  action  on  the  part  of  the  plaintiffs  against  him  as 
iiqaidator,  and  alleges  that,  in  pursuance  of  the  charter  of  the  company,  and 
rarioQs  amendatory  acts,  the  plaintiffs  are  bound  to  resoit  for  payment  of  their 
hoods  aod  interest  to  the  individual  corporators  in  their  individual  capacity. 

It  has  not  been  urged  by  either  party  in  this  case,  that  the  act  of  1850  is 
unconstitutional,  and  we  see  no  reason  for  the  suggestion*  The  pleadings  disclose 
adiflference  of  opinion  between  the  creditors  of  the  company  and  its  liquidator, 
vhich  renders  it  necessary  and  useful  that  the  court  should  decide  between 
them.  Both  agree  that  the  company  is  hopelessly  insolvent.  The  record  dis- 
cbses  that  &ct;  and  it  is  also  matter  of  public  notoriety,  that  the  State  has  heen 
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Omb  LioBT    fiilrfdctod  to  llie  paymeDt  of  its  bonds,  issaed  for  die  benefit  of  the  oompaay,  to 
BAn»a  Co-  ^^  amouot  of  nearly  half  a  million  of  dotlan*  with  interest. 

*'  We  considert  therefbrot  that  there  is  the  most  pressing  necessity  to  coKset 

by  soit  or  otherwisot  all  the  assets  of  the  company,  with  die  least  possiUs 
delay,  and  to  distribute  them  to  those  to  whom  they  are  justly  dne. 

It  is  plead  by  the  liquidator,  that  **the  plaintifis  are  bound  to  resort  ts  llie 
Indiridual  corporators  in  theur  individual  capacity.  We  decided  differently  lut 
year,  in  the  case  of  the  same  plaintiffs  against  Bennett^  the  liqaidator  betog  a 
par^  by  interrention,  and  held,  ''that  the  liabtU^  of  the  shareholdenr renilti 
from  a  contract  entered  into  by  them  with  the  company;  and  that,  whenever 
the  company  or  its  assets  are  under  the  management  of  proper  officers,  scdog 
for  it  in  a  corporale  capacity,  that  contract  should,  in  principle,  be  enforced 
tiirough  those  officers ;  and  that  if  the  legal  representatives  of  the  company 
Defect  to  call  in  the  debts  due  by  the  shareholders  for  stock,  so  as  to  enable  the 
company  to  pay  its  debts,  a  creditor  can  compel  them  to  enforce  cootribotioB 
from  the  shareholders  according  to  their  subscriptions.'* 

We  referred  to  the  caie  of  Starke  Receiver  of  the  Atchafalaya.  Railroad  and 
Banking  Company,  5th  Ann.  740,  and  said,  in  furtherance  of  tills  view,  we  ra>- 
tained  the  appointment  of  a  receiver  appointed  l^y  the  district  court,  to  take 
charge  of  assets  under  the  control  of  the  court  at  the  time,  and  beloDgiog  to 
an  insolvent  bank  unrepresented,  and  we  recognized  his  power  to  make  caOi 
upon  the  stockholders  for  contributions  to  pay  the  debts  ot  the  bank. 

We  adhere  to  these  opinions,  and  consider  it  the  special  duty  of  the  fiqai- 
dator  imposed  by  the  act  of  1850,  to  collect  all  the  assets  of  the  Clintoo  aad 
Port  Hudson  Railroad  Company,  including  the  subscriptions  of  the  shareholden, 
^  by  suit  or  otherwise,  as  speedily  as  possible,  and  to  distribute  the  amount  col' 

lected  every  six  months,  by  filing  a  tableau  of  contribution  in  court,  to  be  homo- 
logated by  judgment,  after  legal  notices  to  the  creditors.  For  these  duties  he  is 
allowed  five  per  cent  out  of  these  assets,  which,  in  reality,  belong  to  the  creditors. 
It  is  not,  therefore,  the  duty  of  individual  creditors  to  collect  these  assets ;  and 
as  a  Uquidator  is  provided  by  law  to  represent  and  prosecute  the  coDective  rightt 
ef  the  creditors,  individual  creditors  have  no  right  to  act  directly  against  tfas 
shareholders  and  debtors  of  the  company. 

It  is  plead  and  argued,  that  a  portk>n  of  the  plaintiffs'  claim  is  prescribed. 
The  company  represented  by  the  defendant  has  been  insolvent  and  in  a  state  of 
lk|uidation  tor  years.  There  seems,  therefore,  but  little  ground  for  considering 
any  part  of  the  claim  prescribed,  as  a  suit  could  not  properly  be  brought  fur  the 
debt,  but  only  steps  be  taken  to  enforoe  a  speedy  liquidation  of  the  company  bj 
tableaus  of  distribution.  This  question  will  moro  properly  arise  on  tableaai  of 
distribution  and  contradictorily  with  all  the  creditors  of  the  corporation. 

The  judgment  of  the  district  coiut  is  affirmed,  with  costs. 


<#.  '9  y^^^^^t^^V^iO^  <»>^^^^>^>^N^»»^V  ^^N^^PV^^W^*^ 


S.  Yarborough  v.  J.  Nettles. 

Wbsre  tiia  plaintUrdaiiiis  damages  for  tiie  catting  and  canying  away  bis  timber,  Uie  pnptt 
aeatare  of  hit  damagei  will  be  tbe  valoe  of  tbe  timber,  and  not  tbe  amoont  whkh  tkt 
timber  may  be  worth  when  aawadap  into  plank,  orasad  in  any  other  way. 
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« 

APPEAL  from  the  District  Conrt  of  Ersi  FericinDii,  SHrlinf^,  J.    E.  T.  Mer^  Yabmwwoh 
riek  and  James  H.  Mu9e,  for  plaintiff.    Preston  Pond,  for  defendaiit.    The      Settlmm. 
jodkmeiit  of  the  conrt  wns  pronounced  by 

Ron,  J.  The  plnintiflT  claims  fifteen  handred  dollars  damaf^es  from  the  defen* 
dut,  forhaviDg  malicioaBly  cot  timber  on  his,  the  plaintifTB  land,  and  carried  away 
Asssnie;  there  was  a  verdict  in  his  faror  for  four  hundred  and  fifty-two  dollars; 
l»  ande  a  motion  for  a  new  trial,  which  was  overruled,  and  he  has  appealed  from 
the  jadgment  on  the  verdict.  The  defendant  asks,  that  the  judgment  be 
ameaded,  aod  either  rendered  entirely  io  his  favor,  or  much  reduced. 

Hie  jury  appear  to  have  allowed  the  full  value  of  the  timber,  and  as  their 
verdict  is  eoodusive  on  the  question  of  malice,  the  only  ground  seriously  pressed 
afMNi  OS,  in  argument  for  an  increase  of  the  judgment,  is,  that  the  jury  should 
have  aflowed  not  merely  the  value  of  the  timber,  but  its  increased  value  when 
Bsde  up  into  lumber.  If  this  be  the  rule,  we  are  unable  to  perceive  why  the 
sppeUant  should  stop  there,  and  not  claim  the  value  of  the  lumber  when  worked' 
apio  bnildioga  or  furniture;  the  sum  allowed  by  the  jury,  will  enable  him  to 
procure  the  same  quantity  of  timber,  and  he  may  make  upon  that  all  the  profitai 
which  his  skill  and  ingenuity  would  have  enabled  him  to  make  on  his  own,  by 
cQBverting  it  to  the  uses  of  man.  We  are  of  opinion,  that  justice  has  been  done 
between  the  parties. 

Jodgmeot  affirmed,  with  costs. 


^k^^a>Wi««iW%^s^^«M^^^»'«MM^^«^V>N^SiM^M 


P.  J.  Ratliff,  Tutrix,  V.  W.  B.  Ratliff,  Executor. 


A  BBacspatiTe  win  onder  priTmte  iignatare,  atteited  by  only  three  witneiiei,  when  there 
wen  fifor  penone  present,   tod  others  in  the  yictnity  who  mig^ht  have  been  obtained  ai 
;  witneuea,  is  invalid. 


APPEAL  from  the  District  Court  of  West  Feliciana,  SHrling,  J.  U.  B, 
PkiUips,  for  plaintiff. 

Bremer  and  Collins,  for  defendant,  contended :  The  only  questioos  necessary 
to  be  discussed,  relate  to  the  Talidity  of  the  nuncupative  will,  under  private  sig- 
aatare,  made  by  Ruffin  B,  Ratliff,  deceased.  The  will  whs  made  in  the  coun- 
try and  attested  by  three  witnesses,  residents  of  the  parish,  The  Code,  art* 
1576,  requires  only  three  witnesses  to  such  testaments,  where  the  will  is  made 
in  the  eoantry,  and  the  witnesses  are  residents  of  the  parish,  and  the  provision 
reqoiriog  a  greater  number  of  witnesses,  if  they  can  be  had,  applies  only  when 
the  witnesses  are  non-residents.  . 

The  emerj^ency  of  the  case  rendered  the  presence  and  attestation  of  three 
witoeises  sufficient.  Dr.  fFaZArer  testifies  that  the  testator  was  rapidly  sinking, 
and  that  he  did  not  expect  him  to  live  through  the  night.  If  the  attending  phy- 
■cian  had  good  reason  to  believe  that  it  was  unsafe  to  postpone  the  making  of 
the  win,  in  order  to  send  for  other  witnesses,  apd  the  will  whs  valid  at  the 
momeot  it  was  made,  the  fact  that  the  testator  lived  two  days  after  the  execu- 
tWB  of  the  will,  cannot  invalidate  it.  Reasonable  diligence,  and  a  proper  exer- 
ciw  of  judgment,  is  all  that  is  required  in  such  cases.  If  the  will  was  once  good, 
it  has  continued  to  be  so. 

Btibert  S.  Walker^  Dr.  WaUcefs  son,  was  present  in  the  house,  but  did  not 
*ign  as  a  witness.  That  ftct  ouglit  not  to  invalidate  the  instrument,  as  be  has 
*^  1  to  eveiy  ftct  that  his  signature  could  possibly  have  attested. 


TIm  judgment  of  the  court  was  pronounced  by 

VosT,  J.    The  plaintiff;  as  tutrix  of  her  minor  children,  who  in  right  of  thefar 
fttfaar,  are  the  heks  at  law  of  JRtt^n  B.  Ratliff,  seeks  to  annul  a  wilbnade  by 
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Batlivf  him  in  favor  of  the  defeoditDtt  on  the  ground  that  it  is  a  DoncupatiTe  will  noder 
Ratliww,  private  signature,  and  is  only  signed  by  three  witnesses,  although  a  granler  num- 
ber might  conveniently  have  been  procured.  The  district  judge  being  of  opio- 
ion  that  the  plaintiff  had  made  out  his  allegations«  annuUed  the  will,  and  the 
defendant  has  appealed. 

This  case  comes  clearly  within  the  principle  of  the  decision  in  the  case  of 
Fruge  ct  al.  v.  Lacayl  tt  al,^  1  N.  S.  488.  That  case  was  decided  ubder  the 
Old  Code,  but  the  New  Code  has  made  no  change  in  the  law,  material  to  the 
present  inquiry. 

In  this  case,  there  were  four  persons  in  the  house  when  the  will  was  iiMide, 
competent  to  sign  as  witnesses,  and  only  three  of  them  were  called  npoo  to 
attest  it ;  it  is  also  shown,  that  several  other  witnesses  might  have  been  pro- 
cured within  the  distance  of  one  mile,  and  that  the  testator  lived  two  or  three 
days  after  the  will  had  been  nuide  and  signed. 

Judgment  affirmed,  with  costs. 


7    1181 
45    181 


[filiHlj  The  State  r.  John  W.  Hayes  et  al. 


7    118 
110   477|  Article  30  of  the  Conititatloo,  providing  that  no  person  who  may  have  been  a  collector  of 

taxes,  &c.,  ihall  be  eligible  to  any  office  of  profit  or  tnut,  until  he  shall  have  obtained  i 

diicbarge  for  the  amoant  of  sach  collectiooa,   is  directory,  and  was  intended  to  tecon 

what  was  right,  and  not  to  affect  what  was  wrong. 

Where  a  tax  collector  bad  obtained  the  assessment  roll  flkom  the  recorder  of  mortgagei,  for 
one  year,  without  having  settled  for  the  preceding  year,  his  sureties  are  not  released  from 
their  liability  on  account  oi  the  sieglect  of  the  recorder  of  mortgages. 

The  anreties  of  a  tax  collector  are  bound  for  the  penalty  of  two  per  cent  per  montb,  impoied 
npon  defaulting  tax  collectors . 

APPEAL  from  the  District  Court  of  East  Feliciana,  Stirling,  J.     Z.  S.  Lym, 
District  Attorney,  for  the  State.     E,  T.  Merrick  and  W.  D.  WinUr,  for 
defendants.     The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  At  the  November  election,  in  1848,  John  TV.  Hayes  wm 
elected  sheriff  of  the  parish  of  East  Feliciana.  By  virtue  of  bis  office,  and  the 
4l8t  section  of  the  act,  approverl  the  3d  of  May,  1847,  to  provide  a  revenue  for 
the  support  of  the  government  of  the  State,  he  was  collector  of  the  State  taxes; 
and,  by  the  44th  section  of  the  act,  was  required  to  give  bond  and  security,  to 
the  satisfaction  of  the  parish  recorder,  in  a  sum  at  least  one-half  above  tba 
amount  of  taxes  levied  for  State  purposes,  conditioned,  for  the  faithful  perform- 
ance of  his  duty  as  tax  collector  and  for  the  just  and  full  payment  of  all  sums 
for  which  he  might  become  legally  liable. 

On  the  25th  January,  1850,  he  gave  bond,  with  5o^«^  Hayes,  T%>ma8  Chap- 
man and  Franklin  Hardtsiy,  as  his  sureties,  in  the  sum  of  seventeen  tboo- 
sand  eight  hundred  and  forty-two  dollars,  for  the  faithful  performance  of  hii 
duties  as  collector  for  the  State  taxes  of  the  parish,  for  the  year  1849.  The 
bond  was  accepted  by  the  parish  recorder,  and  the  assessment  roll  was  delivered 
to  him,  by  the  recorder,  for  the  collection  of  the  taxes  assessed. 

The  twos  amounted  for  the  year,  to  811,394  42.  The  sheriff  accounted  to 
the  auditor  of  the  State  for  92,068  25,  leaving  a  balance  due  of  99*825  77,  which 
has  been  placed  by  the  auditor  of  public  accounts  in  the  hands  of  the  district 
attorney,  of  the  disti'ict  in  which  the  parish  is  situated,  for  suit,  in  pursuaoceof 
the  £2d  section  of  the  act,  approved  the  2lBt  March,  1860,  p.  144. 
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it  is  to  be  obeerred,  that  this  act  contains  a  complete  syBtem  for  the  assesament  Btatb 
•idcoUectioD  of  taxes,  and  repeals  all  laws  on  the  subjects  of  which  it  treats.  It  Hatbs. 
WM  passed,  however,  subsequently  to  the  obligations  incurred  and  delinquencies 
'  csmplaiaed  of  in  this  suit;  and,  therefore,  can  have  no  effect  upon  them,  except 
IS  to  the  remedy  provided  in  the  section  just  quoted.  Those  obligations  and 
ddjoquencies,  must  be  governed  by  the  act,  approved  the  3d  of  May,  1847,  p. 
164.  ai  amended  by  the  act,  approved  the  20th  of  December,  1848,  except  as  to 
tbe  remedy  of  the  State,  because  they  occurred  under  those  acts. 

Tbe  district  attorney  has  brought  the  suit  against  tbe  sheriff  and  his  sureties, 
for  the  amount  of  the  defalcation ;  and  in  pursuance  of  the  15th  section  of  the 
act  of  1848,  already  quoted,  for  two  per  cent  interest  per  noonth,  on  the  amount 
ofthedefiilcation,  until  it  shall  be  settled  and  paid. 

The  sheriff  made  no  defence,  and  judgment  has  been  rendered  against  him  for 
the  amount  claimed,  and  two  per  cent  interest  per  month,  until  paid. 

The  sureties  admit  that  they  signed  the  bond,  but  deny  every  thing  else  mate- 
lial  to  render  them  liable.  And,  as  a  special  defence,  aver,  that  they  incurred  no 
lability  by  signing  the  bond,  for  tbe  following,  among  other  reasons :  that  at  the 
time  of  signieg  tbe  bond,  and  the  delivery  of  the  assessment  roll  to  their  principal, 
Joh%  W,  ITayeSf  he  was  incapable,  under  the  law,  of  receiving  the  same  and 
collecting  the  taxes,  having  failed  to  procure  from  the  State  treasurer,  or  other 
proper  officer,  his  receipt  for  all  taxes  and  public  moneys  collected  by  him  in  the 
year  1844,  of  which  he  was  also  the  collector ;  and  upon  which,  he  was  then  in 
irrean  in  at  least  the  sum  of  ten  thousand  dollars.  They  aver,  further,  that 
this  fiict  was  concealed  from  tbem,  and  that  the  bond  was  signed  by  them  ia 
error,  under  the  belief  that  the  recorder  had  complied  with  the  law,  and  exacted 
from  Hays  the  receipt,  or  quietus,  for  his  liability  on  the  roll  of  1848^  before 
di^liveriog  to  him  the  roll  of  1849 ;  and  that,  had  they  been  aware  thai  the  recor- 
der, acting  for  the  State,  had  neglected  to  require  the  receipt  or  quietus,  they 
wonld  have  utterly  refused  to  sign  the  bond  for  1849. 

Tbej  averred  farther,  that  the  amount  then  unpaid  upon  the  tax  roll  of  1848, 
was,  at  least,  ten  thousand  dollars ;  which  amount,  they  allege,  was  subse- 
'  qoenily  paid  up  by  Jiayest  from  collections  upon  the  roll  of  1849,  thus  illegally 
placed  in  his  hands. 

A  verdict  and  judgment  was  rendered  in  favor  of  the  sureties,  and  tbe  State 
has  appealed.  The  defalcation  of  the  sheriff,  to  the  amount  of  $9,825  77,  has 
been  folly  established  by  the  evidence,  and  it  therefore  becomes  necessary  te 
examioe  these  special  defences  set  up  by  his  sureties. 

The  30th  article  of  the  Constitution  of  the  State  provides,  **  that  no  persoDr 
who,  at  any  time,  may  have  been  a  collector  of  taxes,  or  who  may  have  been 
otherwise  entrusted  with  public  money,  shall  be  eligible  to  the  general  assembly, 
•r  to  any  office  of  profit  or  trust  under  the  State  government,  until  he  shall  have 
obtained  a  discharge  for  the  amount  of  sueh  collections,  and  for  all  public  moneys 
with  which  he  may  have  been  entrusted.*' 

No  law  was  passed  until  1850,  for  carrying  into  effect  this  article  of  the  Cod- 
stitBtion.  The  acts  of  1847  and  1848,  were  somewhat  calculated  to  mislead  as 
to  the  mode  of  carrying  it  into  effect  as  to  sheriffs,  as  this  case  iUastrates.  The 
sheriff  w^  reelected  in  the  month  of  November,  1849,  but  had,  by  the  62d  sec- 
tion of  the  act  of  1847  as  amended  by  the  14th  section  of  the  act  of  1848,  until 
the  1st  of  March,  1850,  to  settle  bis  accounts  and  make  his  final  payments  into 
the  treasury,  and  to  obtain  his  discharge.  When  elected,  therefore,  he  was 
tligible.    Hie  oommiaaion,  as  sheriff,  entitled  him  to  the  asiessment  roll  at  cd- 
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Stats        leetar  of  taxes,  ia  ponoanee  ofUie41ataecttoD  oftheact  of  1847;  aoditcoiiU 

lyfy,^       Bot  be  withheld  from  him  aa  a  defrolter,  becaoae,  aa  we  have  seen,  he  could  aol 

be  required  to  make  a  final  aettlement  and  obtain  hia  discharge  for  the  tneiof 

1848,  until  the  1st  of  March,  1850. 

At  this  date,  the  sherilTs  bond  had  been  exeeuted,  and  the  assesuneot  wB  rf 

1849,  delivered  to  him.  There  was  no  expreas  law  reqoiring  the  recorder  to 
withhold  it  until  after  the  1st  of  March,  1850,  and  the  prodoction  of  the  tra- 
aurer's  discharge. 

By  a  very  forced  inference,  it  is  contended  that  the  recorder  should  hsve  exer- 
cised the  powers  conferred  upon  the  former  pariah  court,  in  this  respect,  by  the 
6th  section  of  an  act,  approved  the  25th  of  March,  1813.  Admittjogtfasthi 
might  have  taken  the  responsibility  of  withhoMing  the  assessment  roU  ODtilthi 
1st  of  March,  1850,  under  this  law,  or  have  enforced  the  provision  of  the  Coniti- 
atitution  propria  vigore^  that  he  was  the  proper  officer  to  do  so,  and  neglected 
his  duty  in  not  doing  it ;  of  what  avail  is  all  this  to  the  sureties  of  the  sheriff? 

He  had  just  been  reelected.  It  was  their  duty  as  citizens,  and  much  more  u 
persons  about  to  obligate  themselves  for  his  future  fnitbftal  conduct,  to  hm 
inquired  bow  he  had  pre? iously  discharged  the  duties  of  his  office ;  and,  abofo 
all,  to  have  required  from  him  the  exhibition  of  his  discharge  for  all  psldie 
moneys  previously  collected,  which  the  Constitution  enjoined  him  to  have  ie  hii 
possession  and  to  produce,  before  commencing  the  collection  and  receipt  of 
other  public  money,  irthe  recorder  neglected  his  duty,  as  contended,  the  son- 
ties  of  the  sheriff  cannot  successfully  urge  the  neglect  of  this  officer  to  peiftm 
his  duty,  as  their  exoneration  for  the  misconduct  of  the  officer  for  whom  they 
became  responsible.  For  his  fidelity  in  1850,  they  made  themselves  responiible, 
and  the  only  material  question  between  them  and  the  State  is,  did  he  faithfiiOy 
collect  and  pay  over  the  taxes  of  1849  ?  We  cannot  conceive,  that  the  d^{^ 
of  one  set  of  officers  to  do  their  duties,  should  exonerate  the  sureties  of  aootber 
officer  for  his  failure  to  do  his  duty.  His  duty  was  independent  of  theirst  tfd 
existed,  although  theirs  may  not  jiave  been  performed. 

By  signing  the  bond,  the  sureties  enabled  the  sheriiT  to  obtain  the  aseenaMOt 
roll  of  1849,  and  thus  to  violate  the  duties,  for  the  faithful  performance  of  whiclii 
the  sureties  had  made  themselves  responsible.  There  would  be  just  as  moch 
reason  for  exonerating  bis  sureties  on  the  sherifTs  bond  from  liability  for  mone^ 
collected  under  executions,  and  not  paid  over,  as  to  exonerate  these  sureriei  on 
his  bond  as  tax  collector.  The  provision  in  the  Constltntion  is  directory,  togaanl 
and  not  destroy  the  office ;  to  secure  what  is  right,  not  to  affect  what  is  wiveg* 
For  similar  reasons,  the  sureties  cannot  be  exonerated  on  the  ground  of  eiraris 
signing  the  bond.  The  error  supposed  is,  that  they  believed  their  priocipelh*^ 
obtained  his  discharge  for  the  collection  of  the  taxes  for  the  preceding  years.  W« 
have  seen,  that  he  was  not  bound  to  obtain  his  discharge  for  the  taxes  of  1848i 
until  the  1st  of  March,  1850  If  the  error  complained  of  ia  based  on  the  M 
that  1^  had  not  paid  over  taxes  actually  collected,  they  were  bound  to  mifct 
inquiry  on  that  subject ;  and  interested  more  than  any  other  persons  in  the  koow- 
ledge  that  error  cannot  be  plead  successfully  as  to  a  fact,  the  party  was  boQod  ts 
know  himself. 

In  these  views,  we  are  weD  supported  by  authority.  The  6th  seetwoof » 
act,  approved  the  25th  of  March,  1813,  provided,  that  "  at  the  end  of  every  yti^* 
for  the  collection  of  taxes,  all  sheriffii  shall  enter  into  a  new  bond,  agreesblf  ts 
the  rules  and  regulations  provided  by  the  act ;  providedf  however,  diat  no  dierf 
shall  be  suffered,  al  the  end  of  any  year,  to  renew  his  bmid,  ub^  he  shall  piv- 
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dQO»  to  the  coQit  the  treatarer's  receipt  for  all  taxea  and  public  inoniea  which       Btati. 

be  oiaj  be  boond  to  collect  for  the  preceding  year.    la  the  caae  of  Police  Jury  of      hatu. 

SL  Landry  t.  Hauf,  2  L.  R.  42,  the  sureties  defended  themselves,  on  the 

^rooad,  that  the  sheriff  was  not  authorized  to  collect  the  taxes,  he  not  having 

pnduced  the  treasurer's  receipt  for  the  payment  of  the  taxes  of  the  preceding 

jnr,  before  renewing  his  bond,  and  that,  therefore,  it  was  a  legal  impossibility 

l»r  iiiffl  to  execute  a  valid  bond ;  and  that  their  contract  of  suretyship  was  void 

oo  accoant  of  error,   because  they  signed  the  bond  in  good  faith,  and  were  io 

Bfier  igoorance  that  the  requisites  oi  law  had  not  been  complied  with  by  their 

pmcipal  and  the  court.  But  the  Supreme  Court,  through  their  organ,  Mathews, 

J^heM.  tbat  their  principal  was  sheriff  de  facto,  if  not  de  jure ;  and,  as  sach,  was 

acknowledged  by  his  sureties  in  assuming  that  situation,  by  signing  the  instru- 

iB0ot«f  writing,  wherein  they  took  upon  themselves  the  obligation  resulting  from 

their  agreement,  and  should  not  now  be  permitted  to  deny  the  capacity  of  their 

priodpal  thus  acknowledged. 

The  same  principle,  substantially,  was  maintained  by  the  Supreme  Court,  at  a 
kter  period,  in  the  case  of  the  Mayor  and  Aldermen  of  the  City  v.  The  Sureties 
(fBladUi  City  Treasurer.  Analogous  principles  were  recognized  by  this  courtt 
ia  the  case  of  the  Louisiana  State  Bank  v.  Ledoux^  3d  Ann.  675. 

So,  the  4th  section  of  an  act  of  Congress,  approved  the  24th  April,  1816, 
required  the  paymaster  general  of  the  army  to  recall  a  delinquent  paymaster, 
h  was  oot  done ;  but  more  funds  were  placed  in  his  hands  after  the  delinquency. 
He  fiuled  to  account  for  them,  and  his  sureties  were  sued  by  the  United  States 
fcr  the  amount  of  the  defalcation.  They  obtained  the  opinion  of  the  circuit 
court  aad  verdict  of  a  jury  in  their  favor,  as  in  the  present  case,  but  the  judg- 
BMit  was  reversed  by  the  Supreme  Court  of  the  United  States,  for  reasons 
naihr  to  those  we  have  given.  The  UniUd  StaUs  v.  VanzandU  11  Wheat. 
R.184. 

The  verdict  and  judgment  in  this  case,  is  erroneous  in  principle,  and  would 
lead  to  rery  great  irresponsibility  on  the  part  of  public  officers  and  their  sure- 
ties,  if  laoctioned  by  this  court,  and  consequent  deficiency  in  the  public  revenue, 
lotereet  might  probably  have  been  claimed  from  the  date  of  the  defalcation ;  but 
intereetbaTiogbeen  allowed  against  the  principal,  only  from  the  judicial  demand, 
the  rarities  should  not  be  held  responsible  for  more. 

It  ia  rendered  probable  by  the  evidence,  as  plead  by  the  defendants,  that  the 
sheriff  paid  some  part  of  the  taxes  collected  for  1849,  on  his  account  for  1848. 
The  amount  is  very  uncertain,  and  is  immaterial.  For  it  was  his  duty  to  have 
paid  the  money,  collected  from  the  taxes  of  1849,  into  the  treasury,  on  account 
<if  that  year.  The  disposition  of  it,  alleged  by  the  defendants,  was  as  much  a 
■"■appropriation  as  if  he  had  used  it  in  the  payment  of  his  private  debts. 

h  is  lastly  urged,  that  the  sureties  are  not  liable  for  interest  at  the  rate  of 
two  per  eent  a  month  on  the  amount  of  the  defalcation,  because  that  is  a  pen- 
ally imposed  upon  the  defaulter.  We  think  it  an  obligation  contracted  bv  the 
sheriff  for  his  failure  to  pay  over  the  taxes  collected,  and  that  the  sureties  are 
Utie  for  all  his  obligations.  The  interest  is  imposed  by  the  15th  section  of  the 
aetof  the  20th  of  December,  1848,  p.  40.  The  obscurity  of  the  English  text, 
vhich  probably  lead  the  counsel  into  error,  is  to  be  explained  by  the  French 
teit 

1^  jadgment  of  the  district  court  is  revened ;  and  it  is  decreed,  that  the 
Nntiff  reoofer  from  the  defendants  in  solido^  the  sum  of  nine  thooiand  eight 

16 
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Stati       hiiDdred  and  twenty-fire  dollan  and  ierenty  centst  with  interest  at  the  rata  of 
ulnM,       ^o  P^f  ^^^  ^  month  from  the  date  of  the  judgment  against  the  priDdpah, 
nntil  paid,  and  costi  in  both  caaes. 


The  State  v.  William  H.  Glass. 

The  jadge  hai  the  right,  and  it  ii  his  daty.  to  explain  to  the  jary  what  conatitatea  die  crime 
charged  againit  the  accaaed ;  and.  on  an  indictment  for  carrying  on  a  banking  game,  be 
may  explain  to  the  jury  what  conatitatea  a  banking  game 

The  fact  that  an  incompetent  joiymaa  aat  vpon  the  trial  without  being  cfaallenged,  ii  not  a 
good  ground  for  a  motion  in  arreat  of  judgment. 

The  incompetency  of  a  juror,  nnleaa  he  haa  been  challenged,  ia  not  a  good  groond  for  a  new 
trial. 

A  prisoner  cannot  be  allowed  to  take  the  chance  of  a  yerdict  in  hia  favor,  and  when  ren- 
dered againit  him,  aoooeaafnlly  attack  it  for  facta  known  to  him  before  the  trial. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stirlingt  J.    Z.  S, 
Lyons,  District  Attorney,  for  the  State.     C  Ratlifff  for  appellant.    The 
judgment  of  the  court  was  pronounced  by 

Pkesto^,  J.  The  defendant  was  indicted  for  keeping  a  banking  house  and 
banking  game ;  was  convicted  and  sentenced  to  pay  a  fine  of  a  thousand  doUaiii 
and  has  appealed. 

He  applied  for  a  new  trial,  on  the  ground,  that  the  judge,  in  his  charge  to  the 
jury,  gave  his  opinion  as  to  what  constituted  a  banking  house  and  banking  game, 
under  the  act  to  suppress  gambling.  No  bill  of  exceptions  was  takeo  to  the 
charge,  but  the  district  attorney  admits  that  the  judge  charged  as  stated.  The 
judge  had  a  right  to  do  so ;  nay,  it  was  his  duty  on  the  trial  of  this  esse,  as  io 
all  others,  to  explain  to  the  jury  what  constitutes  the  crime  charged.  It  doei 
not  appear  that  he  improperly  interfered  with  the  acknowledged  power  of  the 
jury  to  render  a  general  verdict  in  the  case. 

It  was  moved  in  arrest  of  judgment,  that  one  Benjamin  was  empsDoelled 
with,  and  sworn  on  the  petty  jury,  although  he  was  convicted  of  a  crime  and 
had  been  sentenced  to  imprisonment  in  the  penitentiary,  from  which  judgmeoti 
however,  he  had  appealed  to  this  court.  This  should  have  been  offered  as  a 
ground  in  support  of  the  application  for  a  new  trial,  and  not  as  a  reason  to  airart 
the  judgment.  The  district  attorney,  however,  admits  the  facts,  with  thif 
qualification,  that  the  conviction  of  the  juryman  was  known  to  the  acciiBed  ia 
this  case,  because  the  juryman  bad  been  defended  by  the  counsel  in  the  pre- 
sent case.  The  facts  being  admitted,  we  are,  perhaps,  bound  to  inquire  ioto 
their  efi*ect  as  though  they  had  been  presented  on  the  application  for  a  new 
trial. 

We*  have  often  held,  that  the  incompetency  or  disqualification  of  a  juiymw 
is  not  a  good  ground  for  a  new  trial,  unless  challenged  when  brought  to  the 
book  to  be  sworn.  A  prisoner  cannot  be  allowed  to  take  the  chance  of  a  ver- 
dict in  his  favor,  and  when  rendered  against  him,  successfully  attack  it  for  frcti 
known  to  him  before  the  trial. 

Other  matters  have  been  the  subject  of  discussion  before  this  court  ia  tha 
case,  but  the  record  presents  nothing  further  for  our  consideration. 

The  judgment  of  the  district  court  is  aflGurmed,  with  costs. 
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Wright,  Williams  Sc  Co.  v.  The  Trustees  op  the  Bank 
OF  THE  United  States. 

When  property  htm  been  lold  under  exeoation  to  piy  mortgage  debti,  the  mortgagei  upon 
the  proper^  to  which  the  price  wai  to  be  ipplied,  are  extingauhed  so  far  as  the  pro- 
perty ie  oooceniedL  and  the  rigfati  of  partiea  are  traniferred  to  the  fanda.  It  it  not  there- 
in aeceemy  to  reinacribe  the  mortgagee  to  prevent  their  intcription  being  barred  by 
tea  yean'  preacription. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J.    H.   B.  Shaw, 
fcr  appellees.     Stacy  Sf  Sparrow,  for  appellaDts.    The  judgment  of  the 
comt  was  pronounced  by 

Edstts,  C.  J.  This  appeal  is  taken  by  ihe  trustees  of  the  late  Bank  of  the 
UoitBd  States  and  other  parties,  trom  a  judgment  of  the  Court  of  the  Ninth 
District,  sitting  in  the  parish  of  Concordia,  by  which  a  portion  of  the  proceeds 
of  a  §B]e  of  the  Marengo  plantation  and  slaves  was  ordered  to  be  paid  to  the 
ippellees,  Wright,  WUliafM  S^  Co,,  of  New  Orleans,  in  preference  to  other 
creditors. 

The  appellees  were  subrogated  to  a  judgment  rendered  in  favor  of  The 
Met^anics  and  Traders*  Bank  of  New  Orleans  v.  Charles  N,  Rowley  and 
»i/e.  This  judgment  was  founded  upon  a  mortgage  debt  contracted  by  the 
defendants;  the  mortgage  was  recorded  in  March,  1840;  it  bore  upon  the 
pbotation  and  slaTes,  the  proceeds  of  which  give  rise  to  the  present  litigation, 
lod  has  never  been  reinscribed.  The  property  mortgaged  was  seized  and  sold 
It  the  instance  of  Daniel  W,  Coxe,  a  creditor,  whose  claim  took  precedence  of 
the  mortgage  of  the  appeUees ;  the  proceeds  of  the  sale  having  been  applied  to 
the  ei^Dgnishment  of  Coxe^s  mortgage,  and  another  mortgage  which  also  had 
a  precedence  over  that  of  the  appellees,  a  balance  remained  in  the  hands  of  the 
aberiff,  which  was  adjudged  to  the  appellees. 

The  contest  before  us  is  between  the  appeUees  and  the  Trustees  of  the  Bank 
of  the  United  States,  the  latter  claiming  precedence  of  a  mortgage  in  favor  of 
the  Bank  of  the  United  States,  recorded  on  the  24th  of  December,  1840,  and 
reioBcribed  on  the  2d  of  Jannaiy,  1850. 

The  proceeds  of  the  mortgaged  property  were  paid  to  the  sheriff  by  Hoover, 
the  poithaser  at  sheriff's  sale,  who  bought  the  property  on  twelve  months*  cre- 
dit, 00  the  7th  of  August,  1847. 

On  the  24th  of  July,  1848,  an  opposition  to  the  distribution  of  the  proceeds  of 
tbe  property  sold,  was  made  by  the  Trustees  of  the  Bank,  in  which  they  asked 
tbat  Hoover  should  be  notified  not  to  pay  any  portion  of  the  price  of  his  purchase 
to  my  person  except  to  the  sheriff  of  the  parish  of  Concordia,  with  the  excep- 
taofi  of  the  amount  due  on  the  Coxe  mortgage ;  and  at  their  instance,  an  order 
of  conn  was  granted,  by  which  the  sheriff  was  directed,  after  deducting  the 
amount  dae  Coxe  and  the  other  mortgage  creditor  having  precedence,  to  retain 
in  lus  hands,  subject  to  the  future  order  of  the  court,  the  proceeds  of  two-thirds 
of  the  Marengo  phmtation  sold  by  him. 

It  is  now  contended,  that  the  sheriff  had  no  right  to  receive  the  amount  of 
the  poithase  money  from  Hoover ;  that  Hoover  was  bound  to  rotain  in  his 
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Wembt      hands  the  balance,  after  aatiafying  the  execution  under  which  the  sale  waa  mide, 

Truotzes  or   AD<1  that  the  payment  to  the  sheriff  must  be  considered  as  not  having  been  made. 

THE  Bakk   of  The  case  of  SeoU  r.  Fealherston,  5th  Ann.   312,  is  referred  tr,  as  sastaiaiDg 

thxU.Statis.  ,  „,  ^      .  .  .       L       .       •   J-  •  .  J.  *  v 

these  positions.     We  are  of  opmion,  that  by  the  judicial  proceedmgs  of  the 

trustees  just  recited,  they  are  estopped  from  questioning  the  validity  of  Hoo- 
ver's  payment,  and  that  good  faith  requires  that  the  proceeds  of  the  mortgaged 
property  should  be  considered  as  subject  to  the  control  and  direction  of  the 
court,  in  conformity  with  the  order  which  was  granted  in  the  premises  at  their 
instance. 

If  the  payment  of  the  price  of  the  property  sold  is  a  valid  payment,  it  fblbwB, 
of  course,  that  the  mortgages  upon  the  property  to  which  the  price  was  of  right 
to  be  applied,  were  extinguished,  so  far  as  the  property  is  conceroed,  and  that 
the  rights  of  the  parties  were  transferred  from  the  property  to  the  proceed! 

The  object  of  the  recording  of  mortgages  is  to  give  notice  of  the  incumbran- 
ces on  real  property  and  slaves.  There  is  no  reason  in  recordioc  a  niortgage 
for  the  purpose  of  reaching  money  in  the  hands  of  a  sheriff  under  execution,  or 
held  for  distribution  under  an  order  of  court.  A  mortgage  for  such  a  purpose, 
has  no  place  in  a  record  of  mortgages,  and  we  are  not  aware  of  any  principle  of 
law,  by  which  any  such  effect  can  be  given  to  it.  The  time  when  Hoover  nude 
his  payment,  was  within  ten  years  from  the  date  of  the  inscription  of  the  mort- 
gage of  the  appellees.  This  gives  it  precedence  over  the  mortgage  of  the  Baak 
of  the  United  States. 

The  other  points  made  by  the  counsel  for  the  trustees,  we  have  considered, 
without  being  able  to  concur  with  the  counsel  as  to  their  validity. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


James  Beck  Sl  Co.  v.  Thomas  Brady  et  al. 

It  ia  oat  of  the  aiual  ooarae  ofbaaineaa,  and  anlawful,  for  an  insolvent  merchant  to  sell  hit 
whole  atock  of  goodi  on  long,  credita,  and  without  any  aecarity,  to  a  parchaaer  who  knew 
the  state  of  his  affairs. 

APPEAL  from  the  Second  District  Court  of  New  Orieans,  Lea,  J.  B»- 
jamin  and  Mtcou,  for  plaintiffs.  C.  Roselius,  C  Maurian  and  TissoU  fc^ 
defendants.     The  judgment  of  the  court  was  pronounced  by 

Preston,  J.  This  is  a  suit  to  annul  the  sale  of  a  stock  of  dry  goods  made 
by  Thomas  Brady  to  H.  £.  Broum,  on  the  ground  that  it  was  simulated  and 
made  to  defraud  the  plaintiffs  and  other  creditors  of  Brady^  and  to  subject  the 
goods  to  the  payment  of  the  plaintiffs'  claim  for  upwards  of  nine  thousand  dol- 
lars, for  which  they  have  obtained  judgment.  The  case  presents  questioDB  of 
fact  alone,  and  the  simulation  and  fraud  was  made  out  so  fully  tu  the  aiioJ  of 
the  district  judge,  that  he  felt  himself  justified  in  denouncing  it  in  the  strongeflt 
possible  terms. 

Simulation  and  fi*aud,  nnfonunately  for  sociecy,  are  so  common  aod  have 
become  so  frequently  the  subjects  of  investigation  in  our  courts,  and  are  so  dif- 
ficult of  discovery,  that  when  ferreted  out  by  the  district  courts  with  great  care 
and  labor,  we  ^  unwilling  to  interfere  with  their  judgments,  unless  there  be 
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t  want  of  evidence.    So  far  from  that  being  the  fact  in  the  present  case,        ^'^^ 
the  eridence  leada  us  to  the  same  conclusions  with  the  district  court.  Bradt 

We  have  examined  the  voluminous  record  minutely,  but  will  only  state  the 
nsalts  of  that  examination. 

The  defendant,  Brady,  was  a  resident  of  the  city  of  New  York,  but  for  two 
ynn  carried  on  a  dry  goods  store  in  this  city,  and  also  the  business  of  selling 
goods  by  the  package  at  auction.  On  the  3lst  of  January,  1851,  he  purports, 
bf  a  notarial  act,  to  have  sold  out  his  whole  stock  to  the  defendant,  H.  E. 
Bnwn,  for  about  $45,000,  payable  $2000  in  cash,  and  the  balance  at  six,  twelve, 
eigliteeD,  twenty-four,  thirty  and  thirty-six  months'  credit,  in  notes  of  the  pur- 
dnser,  bearing  six  per  cent  interest. 

The  next  day  he  gave  a  statement  of  his  affairs  to  an  attorney  at  law,  show- 
ing liabilities  to  the  amount  of  near  two  hundred  thousand  dollars,  and  assets, 
tadadiog  the  unendorsed  notes  for  the  stock  of  goods,  amounting  to  less  in  value 
Ihao  $50,000,  with  which  to  pay  his  debts,  or  about  twenty-five  per  cent  of  their 
to»oDt  He  gave  a  power  of  attorney  to  the  attorney,  to  tender  these  assets 
to  the  creditors,  evidently  with  a  view  to  induce  the  creditors  to  take  these 
ittetB  in  discharge  of  his  habilities.  He  left  the  city,  and  it  does  not  appear  that 
he  has  ever  returned.  The  plaintiffs,  regarding  the  sale  as  a  fraudulent  Simula- 
tioQ,  disregarded  it,  and  attached  the  stock  of  goods  in  the  possession  of  Brown. 
Tlie  evidence  leaves  no  doubt  that  this  was  a  fraudulent  transaction  on  the 
paitof  Brady.  He  was  insolvent  to  an  immense  amount,  being  unable,  accord- 
ing to  his  own  showing,  to  pay  more  than  one-fourth  of  his  vast  debt.  It  was 
\m  doty,  ooder  the  circumstances,  to  have  surrendered  his  little  property,  which 
was  the  common  pledge  of  his  creditors,  to  them,  to  be  administered  and  dis- 
tribated  among  them  according  to  law;  and  further,  to  have  remained  person- 
%  and  given  them  a  satisfactory  account  of  the  loss  of  a  hundred  and  fifty 
tbouud  dollars  of  their  property,  in  the  short  space  of  two  years.  Even  a 
nomh  before  the  sale,  the  stock  of  merchandise  exceeded  the  price  for  which 
ttWMnld,  by  upwards  of  thirty  thousand  dollars,  of  which  diminution  no  satis- 
tooiy  account  is  given. 

It  WIS  the  duty  of  Brady  to  have  enabled  his  creditors,  after  causing  them 
inch  enormous  losses,  to  have  realized  the  remaining  assets,  as  soon  as  possible, 
in  cash,  and  not  to  have  forced  upon  them,  instead  of  a  remnant  of  property,  a 
new  debtor  at  k>ng  terms  of  credit,  and  which  dobtor,  it  seems  from  the  evi- 
dence, had  no  means  to  purchase.  For  it  appears  from  the  answers  of  the 
attoraey  who  was  to  make  the  arrangements  with  the  creditors,  most  of  whom 
werB  in  New  York  and  Boston,  that  within  twenty  days  after  he  received  the 
power  of  attorney,  he  had  do  part  of  either  the  money  or  notes  given  for  the 
■tock  of  goods,  and  it  does  not  appear  in  evidence,  that  he  ever  had  them  in  pos- 


We  believe  that  Brown  knew  at  the  time  of  the  purchase  of  the  stock  of 
gooda,  tint  the  vendor  was  totally  insolvent.  Through  his  agency,  the  store  had 
been  established,  and  he  had  been  his  confidential  clerk  and  manager  of  the 
Inuineas  in  this  city ;  and,  as  such,  we  have  no  doubt,  knew  Brady^s  situation. 
As  sQch  be  knew,  or  was  bound  to  have  known,  the  duties  of  the  insolvent  by 
the  laws  of  Louisiana,  as  ah-eady  stated,  and  to  have  aided  him  in  performing 
thent.  On  the  contrary,  he  cooperated  with  him  in  violating  those  duties,  by 
pnteiu&Dg  to  purchase  his  stock  of  goods  and  giving  him  the  money  and  notes 
which  he  might,  and  probably  has,  disposed  of  to  the  further  and  total  loss  of  the 
creditors. 
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Beck  It  was  oat  of  the  usual  course  of  busioess,  and  unlawful,  for  an  insoWent  to 

Bradt.  '^^^  ^'^  whole  stock  of  goods  on  long  credits,  and  without  any  security  from  the 
purchaser ;  and  Brown  aided  in  this  unlawful  conduct. 

Brown  was  insolvent  himself,  and  even  the  cash  payment  for  the  stock  of 
goods  was  borrowed  from  the  auctioneer  of  Brady^  and  returned  in  a  few  days, 
no  doubt  out  of  the  proceeds  of  the  forced  sale  and  sacrifice  of  that  very  itock 
which  should  have  been  most  carefully  husbanded  for  the  creditors,  to  whom  it 
in  reality  belonged.  He  purchased  the  stock  with  no  intention  of  carrying  on 
business  as  a  dry  goods  merchant,  but  immediately  commenced  the  sacrifice  of 
the  property  at  such  prices  for  cash,  as  produced  such  a  rush  on  the  store  as 
compelled  him  and  his  clerks,  at  one  time,  to  barricade  the  doors. 

The  whole  affair  was  as  unusual,  anti-commercial  and  fraudulent  on  the  part 
of  Brown  as  of  Brady*  The  district  judge  regarded  the  whole  as  a  mere  simii- 
lation  to  cover  a  division  of  the  spoils,  and  maintained  the  attachment ;  and  we 
see  no  reason  to  pronounce  that  he  erred. 

The  judgment  of  the  district  court  is  afSrmed,  with  costs. 


James  A.  Seddan  v.  Samuel  Templeton. 

Until  final  jadgment>  confirming  a  judgment  bj  defaolt,  has  been  entered  on  the  minutes  of 
the  oonrt,  the  defendant  has  a  right  to  moTe  to  set  aside  the  judgment  by  default  and  to 
file  an  anawer. 

ON  an  application  for  a  mandanvus  to  the  judge  of  the  District  Court  of  Csr- 
roll,  /.  N,  T.  Richardson^  J.  R,  H,  Marr^  for  applicant.  The  judgment 
of  the  court  was  pronounced  by 

Slidell,  J.  This  is  an  application  by  the  plaintiff  in  a  cause  pending  in  the 
District  Court  of  the  Parish  of  Carroll.  The  applicant  prays  this  court  to  grant 
K  mandamus  to  the  district  judge,  **  ordering  him  to  sign  the  judgment  ren- 
dered in  this  cause,  and  to  have  said  judgment  entered  on  the  minutes  of  the 
court ;  which  said  judge  has  refused  to  do.*' 

A  transcript  of  the  record  of  the  proceedings  in  the  court  below,  is  before  us. 
It  appears  that  a  judgment  by  default  was  entered  against  Templeton  at  the 
May  term,  1851 ;  thnt  at  the  November  term,  the  plaintiff  offered  evidence,  for 
the  purpose  of  obtaining  a  final  judgment ;  that  the  judge  had  orally  expressed 
his  satisfaction  with  the  evidence,  and  told  the  plaintiflF*s  attorney  to  take  a  judg- 
ment But  before  a  final  judgment  was  entered  on  the  minutes,  and  before  the 
court  had  ordered  the  clerk  to  make  any  such  entry  on  his  minutes,  the  defen- 
dant's attorney  requested  a  suspension  of  the  proceedings,  until  be  could  see  his 
client.  No  entry  of  final  judgment  has  ever  been  made  upon  the  minutes  of 
the  court.  On  the  contrary,  at  a  subsequent  day  of  the  same  term,  upon  filing 
an  affidavit  and  a  prayer  for  further  time,  the  defendant  obtained  an  order,  allow- 
ing him  until  the  first  day  of  the  nex.  term  of  the  court,  to  file  an  answer. 

Here  was  u  mere  judgment  by  default.  Until  final  or  confirmatory  judg- 
ment, duly  entered  of  record,  the  defendant  had  a  right  to  move  the  court  for 
leave  to  set  aside  the  default  and  file  an  answer.  Whether  further  time  should 
be  allowed  him  to  answer  under  the  peculiar  circumstances  stated  m  the  ati&da- 
vjt,  was  a  matter  for  the  sound  discretion  of  the  district  judge.     In  all  kindred 
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nattere,  "which  merely  ioTolTe  a  delay  of  the  cause,  a  discretion  is  vested  in       Siddam 

die  ^atricrt  judge.     If  this  court  can  interfere  at  all  in  such  matters,  it  can,  cer-    TuiPLiToir. 

tiinly,  properiy  interfere  only  where  there  is  a  clear  abuse  of  the  discretion, 

tsoding  to  create  a  manifeat  fiiilure  of  justice,  and  permanently  frustrate  the 

right  of  a  litigant  to  have  his  cause  placed  in  such  a  condition,  as  to  enable  him  to 

hive  the  benefit  of  the  appellate  jurisdiction,  which  the  Constitution  has  con- 

farad  upon  this  court. 

Hiaa  court  has,  unquestionably,  the  power  to  award  the  writ  of  mandamus  in 
csne^  which  fall  within  its  appellate  jurisdiction,  and  in  the  necessary  main- 
teoance  of  that  jurisdiction.  But  it  is  a  power  which  we  very  rarely  exercise, 
IS  the  records  of  this  court  will  show. 

There  is  no  sufficient  ground  for  the  interference  of  the  court  in  the  case  at 
bar.    The  application  is  therefore  dismissed,  at  the  costs  of  the  applicant. 


Succession  of  John  C.  Boone. 

The  testBmentary  execatiix  who  ii  in  poMeaaioD  of  the  iacceMion,  is  not  nnder  the  necet. 

flity  of  demaikdiiig:  the  leizin  of  a  particalur  legacy  to  herself  from  the  hein. 
Where  two  daasei  in  a  will  are  inconsistent,  the  latter  is  considered  as  the   will  of  the 

testator.    C.  C.  1716. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stirling,  J.  U.  B. 
PhiUipSy  for  appellee.  C  Ratliff,  for  appellant.  The  judgment  of  the 
eooft  was  pronounced  by 

Host,  J.  This  is  an  appeal  by  the  heirs  of  John  C.  Boone,  from  a  judgment 
on  the  oppoflitions  to  the  account  filed  by  his  widow  and  executrix.  The  only 
two  items  of  the  account  seriously  contested  on  the  appeal,  are  a  charge  made 
by  the  executrix  for  the  rent  of  lands  and  buildings  leased  by  her  to  the  succes- 
sbn,  and  the  amount  paid  for  counsel's  fees. 

The  wiU  of  the  testator  commences  by  the  following  disposition :  ''It  is  my 
wiU  and  request,  that  all  of  my  property,  not  herein  disposed  of  by  particular 
legacy,  shall  remain  in  the  possession,  and  under  the  administration  of  my  be- 
loved wife,  and  partner  in  the  community  now  subsisting  between  me  and  my 
sud  wife,  until  the  first  day  of  January,  1855;  after  that  period,  to  be  divided 
sod  partitioned  amongst  my  legal  heirs,  as  hereinafter  directed;  but  such  division 
is  not  intended  to  operate  to  the  prejudice  of  any  particular  legacy  herein  be- 
queadied,  to  any  heir  or  legatee.'* 

He  then  goes  on  to  make  a  large  number  of  legacies  of  land  and  slaves,  among 
which  is  the  fbllo wing :  '*To  my  beloved  wife,  Nancy  Fegucy  Boone,  I  give 
and  bequeath  the  Home  place  or  plantation,  containing  one  thousand  arpents, 
and  known  by  us  as  the  Zadcock  Brashier  grant,  together  with  the  household 
(nmitnre,  stock,  farming  utensils,  and  the  improvements  thereon  and  thereunto 
betonging ;  also,  the  following  slaves,  to  wit :  Kentucky  Jim,  the  carriage  driver, 
and  his  wife  Mary,  and  her  daughter  Body ;  Susan,  the  cook ;  the  washer- 
woman, Sarah  ;  and  the  seamstress,  Molly ;  to  have  and  to  bold  the  same  unto 
her,  die  said  Nancy  Fugucy  Boone,  her  heirs  and  assigns,  to  her  own  proper 
sse  and  benefit,  for  ever.'* 
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Succxssioic  or  It  is  shown  that  the  testator  cuIt'iTated,  at  the  time  of  his  death,  part  of  the 
Brashier  tract  of  land,  and  another  large  tract  adjoining  it;  and  that  all  the  plan* 
tation  buildings,  except  one  of  the  gin -houses,  were  on  the  Brashier  tract. 

The  two  tracts  have  continued  to  be  cultivated  as  they  were  before  the  death 
of  the  testator,  and  the  executrix  claims  rent  for  her  land  and  buildings,  on  die 
ground  that  the  bequest  to  her,  being  a  particular  legacy,  she  was  entitled  to 
take  possession  at  once ;  that  being  an  executrix  with  the  seizin,  she  was  not 
bound  to  demand  the  delivery  from  the  heirs,  and  that  she  has  been  in  poaaes- 
sion  in  her  own  right,  ever  since  she  was  qualified  as  executrix. 

The  heirs  of  Boone,  on  the  other  hand,  contend,  that  the  legacy  to  the  execu- 
trix was  only  intended  to  take  effect  in  1855 ;  and,  if  mistaken  in  this,  they  urge, 
that  the  executrix  having  failed  to  make  a  demand  from  the  heirs,  she  has  no 
claim  for  the  fruits;  they  also  deny  the  power  of  the  executrix,  to  create  obliga- 
tions in  her  own  favor,  as  she  has  attempted  to  do. 

The  district  judge  considered  the  claim  of  the  executrix  well  founded,  but 
considering  that  the  succession  had  claims  against  her  for  improvements  made 
upon  her  land,  and  also  for  negro  hire,  which  she  had  failed  to  allow,  and  the 
amount  of  which  was  not  satisfactorily  shown,  he  ordered  her  claim  to  be 
stricken  from  the  account,  reserving  the  rights  of  the  parties  in  relation  to  it. 
The  opponents  have  appealed. 

The  legacy  made  to  the  executrix,  is  of  the  same  character  as  aU  the  others 
contained  in  the  will,  and  is,  in  every  respect,  a  particular  legacy  within  the 
meaning  of  the  exception  in  the  will.  As  testamentary  executrix,  she  waa  dis- 
pensed by  law  from  the  formality  of  demanding  the  delivery  from  the  heirs,  and 
the  district  judge  was  authorized  to  consider  her  in  possession  as  owner. 

We  perceive  no  inconsistency  or  contradiction  in  the  two  dispositions  of  the 
will  which  we  have  quoted.  The  testator  gave  away  a  good  many  of  his  slaves, 
and  his  intention  was,  no  doubt,  that  those  which  were  to  be  kept  together  until 
1855,  should  cultivate  the  tract  of  land  adjoining  the  Brashier  tract.  There 
was  a  gin-house  upon  it,  and  other  plantation  buildings  might  easily  have  been 
erected.  Whether  the  executrix  acted  for  the  interest  of  the  estate,  in  using 
those  upon  her  land  instead  of  building  others,  and  the  extent  to  which  the  suc- 
cession was  benefited,  by  this  and  the  cultivation  of  the  Brashier  tract,  will  be  a 
matter  for  future  investigation. 

If  it  was  true  that  the  two  dispositions  of  the  will  are  contradictory,  the  par- 
ticular legacy  was  last  written,  and  under  an  express  provisFon  of  the  code, 
must  be  presumed  to  be  the  will  of  the  testator.  If  he  had  disposed  of  all  his 
property  by  private  bequests,  the  first  disposition  would  have  been  entirely 
inoperative.    Civil  Code,  1716. 

A  careful  perusal  of  the  evidence,  and  of  the  proceedings  had  in  the  succes- 
sion, has  satisfied  us  that  the  amount  paid  for  counsel  fees  is  reasonable ;  we  can 
discover  no  error  in  the  judgment. 

Judgment  afiSrmed,  with  costs. 


The  Commercial  Bank  of  N.  Orleans  v.  John  Routh  et  al. 

An  endonement  of  a  note  ezaeated  by  an  attoniey  duly  authorized,  is  Undizig  on  tlie 
prinoipaL 
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Sddoe  of  protest  addrefised  to  the  post  office  where  the  endorser  asaally  receives  his  let-  Comuxecxxl 

ten.  is  sufficient.  Bank 

U  tke  seeonA  of  exchange  be  accepted,  the  holder  may  recover  Jadgment  on  it,  without  Houth. 
^  for  the  first  of  exchange. 


APPEAL  from  the  District  Court  of  CoDcordia,    Wilson,  J.    L.  Janin,  for 
pkiiDtiiTs.      Stacy  and  Sparrow^  for  defendants.      Judgment  of  the  late 
Supreme  Court: 

"This  action  is  brought  upon  a  protested  bill  of  exchange  for  $10,876  28, 
drawn  at  Natchez  on  the  25th  of  June,  1838,  by  Shipp,  Femiday  ^  Co.,  on 
Btdlitty  Shipp  Sf  Co.  of  New  Orleans,  payable  eight  months  after  date,  accepted 
by  the  drawees,  and  endorsed  by  John  Routk  and  Atutin  Williams,  the  payees 
and  defendants ;  these  endorsements  purpoit  to  be  made  by  William  Ferriday, 
as  their  attorney  in  fact.  There  was  a  judgment  of  nonsuit  below,  from  which 
the  plaintiff's  have  appealed. 

The  only  questions  which  the  case  presents  are:  Ist.  Whether  the  defeo- 
dints  had  authorized  William  Ferriday  to  bind  them  as  endorsers  on  this  bill  ? 
3d.  Whether  they  have  been  legally  notified  of  its  protest  ?  3d.  Whether 
the  plaintiffs  can  recover  upon  the  second  of  a  set  of  exchange,  without  account- 
ing for  the  first? 

L  The  record  shows  that  on  the  28th  and  29th  of  November,  1837,  Williams 
and  Routh  executed  special  and  separate  powers  of  attorney  to  William  Fer- 
riday, of  the  city  of  Natchez,  giving  him  the  most  extensive  powers,  and  among 
odierst  **  full  power  and  authority  for  them,  and  in  their  name,  or  in  the  name 
Bod  for  the  use  and  ijenefit  of  him,  their  said  attorney,  or  for  the  use  and  bene- 
fit of,  or  in  the  name  or  names  of  any  other  person  or  persons  whatsoever, 
te  make,  endorse,  draw,  accept,  and  negotiate  all  promissory  notes,  bills  of 
exchange,  drafts,  aud  other  securities,  of  any  and  every  kind  whatsoever,"  Sec, 
These  powers  were  acknowledged  before  William  PoindexUr,  a  notary  in  the 
pariah  of  Concordia,  who  gave  up  the  original  acts,  which,  on  the  2d  of  Decem- 
ber, 1837»  were  deposited  by  William  Ferriday  in  the  office  of  H.  B,  Cetias, 
a  notary  pubhc  in  New  Orleans,  who  had  them  bound  up  in  his  notarial  records. 
Copies  of  these  powers,  certified  by  H,  B.  Cenas,  were  annexed  to  the  peti- 
tion, and  interrogatories  were  propounded  by  the  plaintiffs  to  each  of  the  defen- 
dants, to  the  folk)wing  eflect,  to  wit :  1.  '*  Is  not  the  endorsement  of  your  name 
on  the  bill  of  exchange  described  in  and  annexed  to  the  foregoing  petition,  in 
the  hand-wnting  of  William  Ferriday,  and  was  not  the  same  William  Ferri- 
day duly  authorized  and  empowered  by  you  to  make  said  endorsement?"'  2. 
"Did  you  not,  in  November,  1837,  at  Concordia,  execute  and  sign  your  within 
power  of  attorney  to  the  said  William  Ferriday,  in  presence  of  witnesses  and 
of  William  L*  Poindexler,  notary  public ;  and  was  not  said  power  of  attorney 
deposited  by  the  said  William  Ferriday,  by  an  authentic  act  of  deposit,  in  the 
office  of  Hilary  B.  Cenas,  notary  public,  at  New  Orleans,  dated  December  2d, 
lt^4)7 ;  and  does  not  the  annexed  copy  of  said  act  of  deposit  of  the  document 
deposited,  contain  a  tinie  copy  of  the  power  of  attorney  granted  by  you  to  the 
said  William  Ferriday,  in  November,  1837  ?" 

These  interrogatories  were  no  doubt  propounded  from  an  apprehension  that 
the  judge  bebw  might,  as  he  did  on  the  trial,  and  properly  too,  refuse  to  receive 
>a  evidence,  copies  that  were  not  certified  by  the  notary  before  whom  the  acts 
were  passed,  or  by  a  power  who  was  not  the  legal  custodian  of  them,  or  autho- 
itzed  by  law  to  give  copies.     L.  C,  art.  2247.    In  answer  to  the  first  interro- 
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CoKMKRcuL   gatoryt  Austin  Williams  said,  that  the  endorsenieDt  of  his  name  oo  the  bill  sued 

^^^        on,   was  in  the   hand-writing  of   Williain   Ferriday,   and  proceeded  llios: 

EouTp.       tt  Whether  he  was  or  not  duly  authorized  by  me  to  make  said  endorBoroent,  is 

a  legal  question  arising  out  of  the  construction  of  the  power  of  attorney  aooeied 

to  plaintiffs*  petition,  which  1  do  not  feel  myself  competent  to  decide." 

To  the  second  interrogatory,  he  answered :  "  I  did  in  November,  1837,  I 
believe,  execute  a  power  of  attorney  to  William  Ferriday^  as  stated  in  the 
plaintiffs*  interrogatory,  but  do  not  know  whether  it  was  or  not  deposited  in  die 
office  of  Hilary  Cenas^  a  notaiy  public  in  New  Orleans.  I  have  not  the  original 
power  of  attorney,  and  cannot  say  whether  the  copy  annexed  to  plaiotifis'  peti- 
tion is  true  or  not.** 

There  is  an  admission  in  the  record,  that  John  Routh  would  make  to  tiie  first 
interrogatory  the  same  answer  as  Austin  Williams  and  that  he  woold  answer 
the  second  interrogatory  in  the  affirmative. 

The  district  judge  considered  the  answers  of  Austin  Williams  as  iosufficieot 
to  prove  that  he  had  authorized  William  Ferriday  to  make  the  endorsemeDtoD 
the  bill  sued  on,  or  to  establish  the  genuineness  of  the  power  of  attorney  of 
which  a  copy  wus  annexed  to  the  petition ;  under  this  view  of  the  effect  of  these 
answers,  he  excluded,  us  to  Austin  Williams^  all  the  evidence  offered  by  the 
plaintiffs  to  make  out  their  case  against  him,  but  admitted  it  as  to  bis  cfidefeo- 
dant,  Routh. 

We  think  that  the  judge  eired.  The  answer  of  the  defendant,  Williams^  to 
the  first  interrogHtory,  is  not  that  explicit  and  categorical  answer  required  bj 
law.  When  a  party*s  conscience  is  appealed  to,  he  shall  not  be  permitted  to 
screen  himself  behind  ovusive  answers  and  technicalities.  The  great  advaotago 
which  such  a  proceeding  gives  him  in  establishing  his  defence,  imposes  upon 
him  the  corresponding  obligation  of  aosworing  fairly  and  directly.  The  ques- 
tion put  to  him  was,  whether  he  had  authorized  William  Ferriday  to  make  the 
endorsement  sued  on.  Instead  of  answering  tlmt  he  did  or  did  not  so  authorize 
him,  he  states  that  this  fact^  upon  which  he  is  required  to  answer  and  which  is 
within  his  own  knowledge,  must  depend  upon  the  consti'uction  to  be  given  to  the 
power  of  attorney  annexed  to  the  plaintiffs*  petition.  Such  a  manifest  erasioo 
to  answer  a  plain  and  direct  question,  might  alone  authorize  us  to  consider  the 
fact  as  confessed  ;  but  taking  the  answer  as  it  is,  it  at  least  implies  and  admits 
the  accuracy  of  the  copy  and  the  verity  of  the  original  power  of  attorney,  which 
his  cOdefendaut  admitted  in  a  more  foir  and  candid  manner.  The  powers  of 
attorney  which  are  annexed  to  the  petition,  are  moreover  proven  by  W^/ta»  i^- 
Poindexter^  to  have  been  the  only  powers  executed  before  him  by  the  defen- 
dants; he  states  thut  he  gave  up  the  originals,  which  he  has  since  seen  in  the 
notarial  records  of  Cenas,  from  which  they  could  not  be  withdrawn,  and  thit 
he  compared  these  identical  copies  with  the  originals  before  they  were  sent  up 
from  New  Orleans,  and  found  them  correct.  Upon  the  whole,  we  are  of 
opinion  that  the  powers  under  which  William  Ferriday  acted,  are  sufficiently 
proved,  and  that  they  were  amply  sufficient  to  authorize  him  to  make  the 
endorsements  sued  on. 

II.  On  the  day  of  its  maturity,  the  bill  was  duly  protested,  and  notice  of  pro- 
test was  given  by  the  notary  of  the  bank  to  the  defendants,  in  two  letters  writ- 
ten to  each  of  them  by  that  officer,  and  put  into  the  post  office  of  New  Orleans: 
one  of  them  was  addressed  to  Natchez,  Mississippi,  the  other  to  the  **  Parish  of 
Concordia." 
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It  is  ahown,  that  both  Routh  and  Williams  are  roBidents  of  the  Pariah  of  Con-  Gomhxrcial 
cBdia;  that  daring  the  winter,  spring  and  foil  months,  they  live  on  their  planta-  ^^^ 
lioaaon  Lake  St.  Joseph,  and  near  Natchez  in  the  sammer;  that  in  1838  and  Routh. 
1839,  there  was  no  post  office  in  that  parish,  the  inhabitants  of  which  received 
fbeir  letters  through  post  offices  in  Mississippi,  on  the  other  side  of  the  river, 
Fort  Adams,  Natchez,  Rodney,  or  Grand  Gulf;  that  the  Parish  of  Concordia, 
as  ihea  cooatituted,  was  135  to  140  miles  in  length,  and  Natchez  nearly  oppo- 
site the  centre  of  the  parish.  Sevenil  witnesses  of  the  defendants  state,  that 
Aeir  residence  is  only  six  or  eight  miles  from  Grand  Gulf,  while  it  is  from  fifty- 
fits  to  sixty  from  Natchez ;  that  Grand  Gulf  and  Rodney  are  nearer  to  the 
minority  of  the  population  of  Concordia,  than  Natchez ;  and  that  letters  addressed 
to  them  through  the  Grand  Golf  post  office,  were  received  by  them.  On  the 
other  hand,  Lafferandine^  for  many  years  a  clerk  in  the  New  Orleans  post 
office,  testifies,  that  letters  simply  directed  to  the  Pai'ish  of  Concordia,  are  always 
fewardf^  by  that  post  office  to  Natohez.  Woodson  Wren^  who  was  post  master 
of  Natchez  iB  1839,  says,  that  the  Natchez  post  office  is  the  nearest  to  the 
■Hjority  of  the  people,  and  where  the  greater  part  of  the  inhabitants  of  Concor- 
dia received  their  letters  during  the  years  1828  and  1839;  that  there  was  no 
post  officre  in  Concordia  in  those  years,  and  the  nearest  one  on  the  Mississippi 
side  was  R«)dnoy,  but  Natchez  was  the  most  convenient  and  central  one  for  the 
Parish  of  Concordia,  the  most  business  place,  and  the  one  of  greatest  resort. 
He  further  states,  that  both  the  defendants  have  been  in  the  habit  of  receiving 
their  letters  from  the  post  office  at  Natchez  for  the  last  seven  years;  that  John 
Roulh  had  a  box  at  the  Natchez  post  office,  in  which  his  letters  were  deposited, 
fay  his  request,  during  the  years  1838  and  1839,  but  that  he  does  not  recollect 
if  Williams  had  a  box.  Wo  have  often  held,  that  when  it  is  shown  that  an 
eadorser  habitually  receives  his  letters  through  the  more  distant  post  office,  a 
notice  given  through  it  is  good.  Bank  of  Louisiana  v.  Watson,  15  L.  R.  41. 
Union  Bank  of  Louisiana  v.  Brown,  1  L.  R.  107;  nnd  the  cases  of  Mead  v. 
CamaU  and  The  Mechanics  and  Traders^  Bank  v.  Jameson,  IHv  Sf  Co., 
decided  at  this  term. 

But  even  conld  there  be  any  doubt  as  to  thn  sufficiency  of  these  notices,  we 
think  that  those  addressed  to  them  ''  at  the  Parish  of  Concordia,'*  in  pursuance 
of  the  provisions  of  the  act  of  1827,  are  good.  As  we  said  in  the  case  of  Dun- 
can V.  Sparrow,  3  R.  R.  166,  this  statute  requires  two  formalities :  Ist,  that 
the  notice  should  be  put  into  the  nearest  post  office  where  the  protest  is  made ; 
and,  2dly,  that  such  notice  should  be  addressed  to  the  endorser  at  his  domicil, 
or  osnal  place  of  residence.  These  requirements  of  the  law  have  been  com- 
ptied  with.  But  it  is  urged,  that  the  direction  *'  to  the  Parish  of  Concordia,'*  is 
entirely  too  vague,  when  it  is  recollected  that  in  1839,  the  length  of  the  parish 
was  one  hundred  and  forty  miles ;  this  would  be  true,  if  there  had  been  any 
post  office  in  the  parish  near  the  residence  of  the  defendants,  or  if  they  had 
lived  in  any  town  or  village  of  the  parish.  16  L.  R.  20.  But  there  being  no 
post  office  there,  it  was  impossible  to  direct  the  notices  otherwise  than  simply  to 
the  Parish  of  Concordia ;  had  they  been  directed  to  Grand  Gulf  or  Rodney, 
however  near  to  Routh  or  Williams^  houses,  those  places  were  not  their  resi- 
dence or  usual  place  of  domicil,  for  they  are  in  a  different  State ;  so,  in  the  case 
of  Duncan  v.  Sparrow,  the  notice  was  held  to  be  bad,  although  directed  to  him 
at  Natchez,  the  nearest  post  office  to  his  residence,  and  that  through  which  he 
received  his  letters,  because  it  was  not  addressed  to  the  place  of  his  residence, 
**the  Parish  of  Concordia.''    L.  C.  art  42. 
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ComnsciAL  III.  To  provide  against  Iobsob  and  accidents,  a  set  of  two  or  more  bills  of 
^1*'  exchange  are  usually  made  out,  but  provision  is  made  on  the  face  of  each  bill, 
BouTB.  that  it  shall  be  paid  only  in  case  the  others  are  unpaid.  It  is  not  to  be  presumed 
that  a  drawee  wiU  accept  more  than  one  bill  of  the  set.  In  13  Peters,  205, 
Dawns  v.  Churchy  the  same  point  being  presented  to  them,  the  Supreme  Court 
of  the  United  States  said :  '*  We  are  of  opinion  that  the  plaintiffs  are  entitied 
to  recover  upon  the  second  of  the  set  without  producing  the  first,  or  accountiog 
for  its  non-production."    We  can  come  to  no  other  conclusion  in  this  case. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be  reversed, 
and  proceeding  to  give  such  judgment  as  should,  in  our  opinion,  have  been  ren- 
dered below. — It  is  ordered,  adjudged  and  decreed,  that  the  plaintiffs  do  recover 
of,  and  have  judgment  against,  the  defendants  in  solido,  for  ten  thousand  eight 
hundred  and  seventy-six  dollars  and  twenty-eight  cents,  with  ioterest  at  the  rate 
of  seven  per  cent  per  annum  from  the  28th  of  February,  1839,  the  day  of  pro- 
test, until  paid,  with  costs  in  Wh  courts. 


Same  Case — On  a  Re- hearing. 

THE  judgment  of  the  court,  on  a  re-hearing,  was  pronounced  by 
EusTis,  C.  J.  The  defendants  were  sued  as  endorsers  of  a  bill  of 
exchange  drawn  in  June,  1838,  by  Shipp^  Ferriday  Sf  Co.,  of  Natchez,  payable 
eight  months  after  date,  on  Bullitt,  Shipp  6f  Co.,  of  New  Orleans,  and  by  tbeni  i 
accepted.  The  plaintiff  was  nonsuited  in  the  court  below,  and  od  an  apped 
taken  to  the  late  Supreme  Court,  in  1843,  the  judgment  of  nonsuit  was  set 
aside,  and  judgment  rendered  against  the  defendants  in  solido  for  the  amount  ol 
the  bill,  with  interest  and  costs.  That  court  granted  a  re-hearing.  Tlie  case  fass 
remained  since  that  event  on  the  dead  docket.  It  has  recently  been  placed  oo 
the  regular  trial  docket,  and  has  been  submitted  to  us  on  an  argument,  in  writ- 
ing, of  the  counsel  for  the  plaintiff. 

Austin  Williams  is  dead,  and  his  succession  is  not  represented ;  the  case,  » 
far  as  his  succession  is  concerned,  remains  in  statu  quo.  The  responsibility  of 
Routh  is  alone  the  subject  of  our  inquiry. 

The  endorsement  of  Routh  was  made  under  a  power  of  attorney  to  Willi(B^ 
Ferriday,  and  we  concur  in  the  opinion  of  the  court,  that  Ferriday  had  power 
to  bind,  and  did  effectually  bind  Rou4h,  by  the.  endorsement.  Reynolds  v.  Rmdcy^ 
2d  Aon.  894.  In  relation  to  the  sufficiency  of  the  notice  of  the  protest  of  the 
bill  to  Routh,  all  doubt  must  disappear  before  the  facts  disclosed  by  the  post 
master  at  Natchez.  There  was  no  post  office  at  that  time  in  Concordia.  Roulh 
was  in  the  habit  of  receiving  his  letters,  most  of  the  time,  at  Natchez,  aod  he 
had  a  box  at  the  post  office  there  for  the  reception  of  his  letters. 

A  question  was  raised  as  to  the  right  of  the  plaintiff  to  recover  on  the  accepted 
second  of  the  exchange,  without  accounting  for  the  first.  There  can  be  no 
doubt  as  to  the  right  to  recover.     Downs  v.  Church,  13  Peters,  205. 

The  judgment  of  the  Supreme  Court  gave  the  plaintiff  seven  per  cent  interst 
Our  impression  is,  that  five  per  cent  is  all  the  law  allows. 

The  judgment  heretofore  rendered  in  this  case,  by  the  former  Supreme  Conrt 
be  affirmed  against  John  Routh,  tf>ating  two  per  cent  of  the  interest. 
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William  Calmes,  Tutor,  et  al.  v.  William  Stone  and  Wife. 

Aaigreemeot,  in  writings,  made  by  an  attorney  condacting  a  caaaet  and  within  the  acope 
d  bit  authority,  ia  binding  upon  hia  client,  although  the  counsel  be  changed. 

Here  if  nothing  ao  irregular  in  the  court  granting  leave  t^  an  attorney  to  withdraw  a 
oommiMion,  for  the  purpose  oi  having  it  properly  authenticated,  as  to  justify  tho  rejection 
tfthe  testimony. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Stirling,  J.  Jury  case. 
Mute  and  Merrick ^  for  plaintiffs.  J.  B,  Smith,  for  defendants.  By  the 
coQit:  «^ 

Preston,  J.  This  is  a  petitory  action,  brought  by  the  lieirs  of  Mrs.  Calmes, 
to  recover  a  slave  named  Isabella*  They  allege,  that  tho  slave  was  given  by 
dieir  grand-mother  to  their  mother,  during  life,  and  to  them  at  her  death. 
They  prove  it  by  a  single  witness,  whose  deposition  was  taken  in  tho  State  of 
Bfianissippi,  under  a  commission. 

The  deposition  was  objected  to.  on  tho  ground,  that  tho  commission  to  take  it 
WIS  issued  by  the  deputy  clerk  of  tho  district  court  in  East  Feliciana.  An 
agreemoDt  was  made,  in  writing,  by  tho  greater  part  of  tho  members  of  the  bar 
of  East  Feliciana,  to  waive  this  objection.  It  was  signed  by  the  counsel  then 
coodacdng  the  defence  in  this  case,  and  was,  therefore,  binding  upon  the  defend- 
aats,  although  they  changed  their  counsel. 

The  execution  of  the  commission  was  also  objected  to,  os  not  being  properly 
anthenticated  by  the  Governor  of  the  State  of  Mississippi.  At  first,  it  was  not; 
Iratthe  plaintiff  obtained  leave  from  the  couit  to  withdraw  tho  commission  and 
testinwoy,  and  sent  it  back  to  the  governor,  who  then  authenticated  it  in  due 
form.  We  see  nothing  so  irregular  in  this  as  to  justify  the  rejection  of  the  tes- 
tiinony. 

We  have  rarely  seen  a  petitory  action  supported  by  such  feeble  testimony. 
A  single  witness  proves,  that  the  grand-mother  of  the  plaintiffs,  at  a  remote 
penod,  in  South  Carolina,  loaned  the  slave  to  their  father,  and,  by  will,  bequeathed 
her  to  their  mother,  during  life,  and  to  them,  at  her  death.  The  slave  is  not 
meotJODed  io  the  will  or  inventory  of  the  estate  of  tho  grand-mother. 

The  defendants  have  held  the  slave  bona  fide  in  this  State,  under  an  authentic 
■ct  of  sale,  from  one  Christian,  ever  since  the  year  1840.  But  for  the  verdict 
of  the  jury,  we  should  be  compelled  to  nonsuit  the  plaintiffs.  In  consideration 
of  that  verdict,  on  evidence  entirely  unsatisfoctory  to  us,  we  think  it  better  to 
ramand  the  cause,  that  the  plaintiffs,  who  are  minors,  may  have  an  opportunity 
of  strengthening  their  case  by  other  testimony.  As  to  Elizabeth  B.  Calmes, 
ooeof  the  plaintiffs,  there  is  no  appeal,  and  the  judgment  must  stand  as  to  her. 
As  to  the  other  plaintiffs,  the  judgment  of  the  district  court  must  bo  reversed,  and 
the  cause  remanded  for  another  trial ;  and  the  appellees  are  condemned  to  pay  the 
costs  of  the  appeal. 


f 
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Joseph  Monget,  Tutor,  v.  Joseph  Penny  et  al 

Where  a  baiband,  without  qnalification  or  limitation,  joined  hii  wife  in  ligning  a  promiiMiy 

note,  it  will  be  preiamed,  that  he  intended  to  bind  himself  for  its  payment ;   and  not  that 

he  merely  antborized  her  to  incur  the  obligation. 
The  makeni  of  a  promisBory  note,  which  reads,  "I  promise  to  pay,"  &a  &c.,  incar  a  solidary 

obligation. 
A  father,  acting  in  the  capacity  of  tutor  to  his  minor  children,  is  the  representative  of  the 

succession  of  their  mother,  and  as  such,  the  proper  party  to  he  sued  for  a  debt  for  whkfa 

she  was  liable. 

APPEAL  from  the  parish  of  East  Baton  Rouge,  Bur/c,  J.  George  S.  Laqi, 
for  plaintiff.  D.  D.  Avery,  and  H.  B.  White,  for  defendants.  By 
the  court : 

EusTis,  C.  J.  This  action  is  brought  upon  a  ])roniis6or3r  note,  signed  by  the 
defendant  Penny  and  his  Wife,  against  Penny  and  the  heirs  of  his  deceased 
wife. 

The  defendant  himself  pleaded  the  general  issue,  and,  as  tutor  to  his  mioor 
children,  took  an  exception  to  the  plaintifTs  action. 

The  case  was  submitted  to  the  court  below,  on  the  pleadings  and  on  the 
evidence  adduced.  The  court  sustained  the  exceptions  to  the  action,  and  dis- 
missed the  plaintifTs  petition.     The  plaintiff  has  appealed. 

It  is  insisted  in  this  court,  that  the  judgment  of  the  district  court  ought  to 
be  reversed,  and  an  absolute  judgment  rendei-ed  against  Penny. 

The  note  sued  on  is  to  this  effect :  Twelve  months  after  date,  I  promise  to 
pay  to  the  order  of  Thomas  Lilley,  two  hundred  dollars,  at  the  Branch  of  the 
City  Bank,  New  Orleans,  &c  ;  signed,  Ann  M,  Penny,  Joseph  Penny. 

It  is  contended,  that  in  signing  this  note  Penny  did  not  bind  himself,  bat 
merely  gave  his  authority  to  his  wife  to  bind  hei-self.  We  are  of  a  differeot 
opinion.  Penny  having  affixed  his  signature  to  the  note  without  any  qualifica- 
tion or  limitation,  must  be  considered  as  contracting  a  personal  obligation.  If  be 
merely  intended  to  authorize  his  wife  to  bind  herself,  he  should  have  so  writteo, 
according  to  the  uniform  usage  in  such  cases.  He  bound  himself,  by  his  signa- 
ture, as  a  promissor,  and  is  responsible  in  solido  with  his  wife  on  the  note.  It 
reads  as  to  him,  1  promise,  &c.,  and  does  not  imply  a  joint  obligation,  as  if  the 
plural,  toe  promise,  was  made  use  of. 

The  exceptions  made  by  the  defendant  in  his  capacity  as  tutor  to  his  minor 
children  were,  first,  that  the  plaintifTs  claim,  being  against  the  succession  of 
their  mother,  the  minor  heirs  could  not  be  sued  by  an  action  against  their  tutor, 
and  judgment  rendered  against  them,  inasmuch  as  they  were  beneficiary  beinii 
and  not  personally  responsible  for  the  debts  of  their  mother ;  secondly,  that  the 
succession  never  having  been  subjected  to  a  judicial  administration,  and  do  par- 
tition of  the  same  having  been  made,  the  plaintiff  should  have  caused  an  admin- 
istrator to  be  appointed,  against  whom,  as  the  legal  representative  of  the 
succession,  suit  ought  to  have  been  brought. 

We  are  of  opinion,  that  the  plaintiff  was  not  bound  to  cause  an  administrator 
to  be  appointed  to  the  succession,  and  that  the  defendant,  as  tutor  to  his  minor 
children,  was  the  representative  of  the  succession,  and  as  such,  the  propff 
party  defendant  to  the  plaintiff's  suit 
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It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be  reversed,       Mohgbt 
ud  that  the  case  be  remanded  for  further  proceedings  against  Joseph   Penny,         p/mmt. 
tetor  of  his  minor  children ;   and  it  is  fuitlier  ordered,  that  the  plaintiff  recover 
from  the  defendant,  Joseph  Penny,  the  sum  of  two  hundred  dollars,  with  interest 
It  ten  percent  per  annum,  from  January  lat,  1841,  with  costs  in  both  qourts. 


t 

Elizabeth  and  Mary  Jane  Shields  v.  Ramon  Lafon. 

Tbe  retroceMion,  by  the  Bar^ivizig  ipOQBe,  or  property  parchased  dnriDg  the  commnnity, 
will,  if  oecesf  &ry  on  arcoant  of  the  debta  of  the  commanity,  be  valid.  The  failare  of 
tbe  bein  to  ibow  that  there  is  property  to  satisfy  the  debts,  raises  the  presamption  that 
die  retrocession  was  not  a  volanrary  act,  hot  ex  causa  necessaria. 

The  heirs  of  the  deceased  spoase  cannot  annul  an  act  of  retrocession,  made  by  the  sarvivor 
far  the  purpose  of  paying  the  debts  of  the  commanity,  without  tendering  the  price  of  the 
pn>perty,  and  the  interest  dae  on  it,  up  to  the  day  of  the  retrocession. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.     Samuel 
P.  Greves^  for  plaintiffs.     George  S.  Lacey,  for  defendant.    A»  M.  Dunn, 
for  Nephler,  warrantor.     By  the  court : 

RosT,  J.  During  the  existence  of  the  commuoity  between  ttie  plaintiffs* 
&ther  and  mother,  their  father  purchased  from  Francis  Nephlcr,  several  lots 
and  the  improvements  thereon,  for  the  price  of  $4048,  for  which  the  purchaser 
gave  his  four  prommissory  notes  of  $1012  each,  secured  by  moitgage,  and 
payable  respectively  in  1,  2,  3  and  4  years,  from  the  9th  day  of  January,  1830. 
The  plaintiflfs'  mother  died  in  1833.  No  steps  were  taken  to  open  or  settle 
her  saccession,  and  on  the  17th  April,  1834,  their  father  having  disposed  of 
some  of  the  lots  and  accounted  for  the  proceeds  thereof  to  Nephler,  and  the 
remaioing  lots  being  still  entirely  unpaid,  he  went  before  a  notary,  nnd,  in  con- 
sidentioo  of  the  notes  he  had  given,  and  of  the  interest  which  had  accrued 
upoD  them,  made  to  his  vendor,  who  accepted  it,  a  retrocession  of  the  property. 
The  defendant  holds  the  lot  in  controversy  under  this  retrocession. 

The  plaintiifs,  in  right  of  their  mothet',  set  up  title  to  one  undivided  half  of 
the  lot,  OD  the  ground  that  the  title  vested  in  them  at  the  death  of  their  mother, 
and  that  they  have  never  been  legally  divested  of  it. 

It  is  in  evidence  that,  at  the  death  of  the  wife,  the  community  owed  many 
debts,  and  the  plaintiffs  have  failed  to  show  property  to  a  sufficient  amount  to 
satisfy  them.  This  forces  upon  us  the  conclusion,  that  the  retrocession  to  Nephler 
was  not  a  voluntary  act,  but  was  made  ex  causa  necessaria,  and  on  account  of 
the  atter  inability  of  the  community  to  pay  the  price.  Under  the  rule  laid 
down  io  the  case  of  Chretien  v.  Richardson^  such  a  retrocession,  when  made 
between  proper  parties,  has  all  the  effects  of  a  judgment  decreeing  a  resolutioD 
of  the  sale  for  the  non-payment  of  the  price.     6th  Ann.  2. 

The  property  in  this  case  would  have  returned  to  Nephler  free  from  any 
mortgage  or  claim  of  the  wife,  if  the  retrocession  had  been  made  in  her  life 
time,  the  retrocession  being  inevitable  if  the  vendor  required  it.  The  plaintiffs 
sastained  no  injury  in  consequence  of  the  form  in  which  it  was  made.  If  the 
fiitherhad  been  confirmed  as  natural  tutor,  and  had  made  it,  in  that  capacity,  for 
the  minor's  share,  with  a  view  to  avoid  the  expense  of  litigation,  we  would 
undoubtedly  have  sustained  it  as  an  advantageous  compromise,  involving  no 
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Sbiklds  alienation  of  the  minor's  property.  And  as  he  who,  without  being  a  tutor,  under- 
LaVon.  t&kes  to  manage  the  property  of  minors,  subjects  himself  to  all  the  liabilities  of 
the  tutorship,  there  seems  to  be  no  reason  why  acts  done  by  him  while  tbos 
acting,  of  which  the  minors  have  derived  the  foil  benefit,  should  not  also  be 
binding  upon  thorn,  when  third  persons  have  acquired  rights  under  those  acti ; 
however  this  may  be,  the  plaintiiTs  have  not  tendered  the  price  of  the  land,  and 
the  interest  due  on  it,  up  to  the  day  of  the  retrocession.  This  is  sufficient  to 
defeat  their  claim. 

Judgment  affirmed,  with  costs. 


S.  M.  Brian,  vs.  Joel  Spencer. 

An  endorser,  who  payi  a  promissory  note,  wben,  inconaequeDceof  an  informal  protest,  be 
was  discharged,  obtains  no  greater  rights  against  the  maker  than  Appertained  to  Am 
transferror,  by  whom  it  was  discounted,  and  from  whom  it  was  obtained.  The  same  pre- 
scription is  applicable  to  both  transferror  and  transferree. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Stirling,  J.  Muse  and 
Merrick,  for  plaintiff.     W.  D,  IVinter,  for  denfendant.     By  the  0001$: 

Slidell,  J.  The  note  being  informally  protested,  and  the  endorser  being 
under  no  legal  liability  to  pay  it,  cannot  be  considered  in  a  more  favorable  li^t 
than  as  taking  the  rights  of  the  bank  with  whom  the  makers  had  the  note  dis- 
counted. But  the  bank's  claim  as  holder  of  the  note,  was  clearly  subject  to 
the  prescription  of  five  years,  and  the  transferree  of  the  bank  is  conseqaentlj 
subject  to  the  same  prescription.     See  Christine  vs.  Chaney,  5  Ann.  219. 

In  this  case,  it  is  unnecessary  to  consider  whether  an  accommodation  endor- 
ser, who  has  been  legiUly  made  liable  upon  his  endorsement,  and  pays  the 
holder  as  endorser,  is  subject,  as  against  the  maker,  to  the  prescription  of  five 
years,  established  by  the  art.  3505,  or  the  longer  prescription  established  by  azt 
3508. 

Judgment  affirmed  with  costs. 


John  P.   VValwouiji  ci  al.,  Trustees,  v.  Succession  ot'  Johk 
Sm)1k;rass  et  al. 

Althou.qh  uu  aotioM  to  Hubject  property.to  tho  payment  of  the  debts  of  the  «aceeMioo,oB 
the  groaiid  that  tliu  possessor  hcihlg  uiiiler  liimalatcd  convcyaucea,  should  be  brougbt  by 
Uie  adiniuiatrator,  ami  not  by  tlic  cre«lilors  of  the  deceased,  yet  where  the  creditors  M«» 
botii  the  adiiiiiiistrator  and  the  iVaudulent  possessor,  aud  the  administrator  sdopti 
the  prayer  of  the  phiiiiiiils  auainsl  his  cridefeudaut,  and  asks  that  the  property  hw 
by  the  latter  be  n*sU»re<l  to  ihc  sucoi-'ssiou  and  sold  lor  the  payment  of  debts  in  dne 
course  ot  adiuinistruliuii  :  in  such  a  rui»e,  the  creoitors  ar^'  corajietent  to  lae. 

An  answer  was  tiled  alter  the  exception  had  been  taken  to  the  plaintiffs'  action-  Held:  In 
determining  on  the  exceptiou,  the  court  was  bound  to  take  cognizance  of  the  pleading!  W 
.  they  then  stood. 
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APPEAL  fifom  the  District  Court  of  the  parish  of  Tensas,  Riekardsan,  J.    Walworth 
MoiUgomeTy^  for  plaintiffs.     SamL   R.    Walker  and  A.  N.   Ogden^  for  sqcckssion  of 
defeodaots,  contended :     The  suit  is  one  brought  on  behalf  of  the  succession,     Bmodgrass 
bf  one  who  shows  no  right  to  represent  it,  and  cannot,  therefore,  maintain  the 
MtioD.    The  principle  has  been  several  times  recognized  by  our  courts,  that  an 
indjfidai]  creditor  is  without  right  or  capacity  to   exercise  rights   properly 
befeaging  only  to  the  legal  representatives  of  the  estate.     Vienne  v.  Boissiere 
10  M.  R.  359.      Miles  Judson^  adm.t  v.   Connolly  and  Husband,   5th  Ann. 
400.    Id  support  of  the  same  doctrine,  we  refer  to  Story's  Equity  Pleadings,  par. 
165,  iDd  to  4th  Vesey's  Rep.  665. 

Bj  the  court : 

EusTis,  C.  J.  The  Court  of  the  Tenth  District  dismissed  the  petition  of  the 
pfaiDtiffs  BO  far  as  relates  to  the  defendant,  John  W.  Snod grass,  on  an  exception 
taken  by  him  to  the  plaintiffs*  action.     The  plaintiffs  have  appealed. 

The  plaintiffs,  being  judgment  creditors  of  the  late  John  Snodgrass,  whose 
RKceGsioD  is  represented  by  L.  Vincent  Reeves,  administrator,  brought  their 
Buit  to  subject  certain  property  alleged  to  belong  to  the  succession  of  the 
deceased,  but  to  be  held  by  his  son,  J.  W,  Snod grass,  under  certain  fraudulent 
ud  simulated  conveyances,  to  the  payment  of  their  judgments.  J.  W.  Snod- 
grass  excepted  to  the  action,  on  the  ground  that  it  could  only  be  maintained  in 
the  name  of  the  representative  of  the  succession,  and  so  the  district  judge  held. 
The  case  of  Vienne  v.  Bossier,  10  M.  R.  359,  supports  the  general  principle  on 
wfaicfa  the  decision  rests. 

This  case  is  different  from  that  cited,  and  is  somewhat  complicated  by  the  fact 
that  the  administrator  of  the  succession  was  made  a  party  defendant  to  the  suit, 
ibrthe  purpose  of  obtaining  judgment  against  the  succession  on  a  judgment  ren- 
dered against  Snodgrass,  the  deceased,  in  Mississippi.  In  his  answer,  the 
idmioifltrator  joins  the  plaintiffs  in  their  prayer  to  subject  the  property  in  the 
haods  of  Snodgrass,  the  son,  to  the  debts  of  the  father,  and  asks  that  it  be 
restored  to  the  succession  and  sold  for  the  payment  of  its  debts  in  due  course  of 
admioistrBtion.  This  answer  was  filed  after  the  exception  was  taken  to  the 
pUntiffs*  action.  In  determining  on  the  exceptio  n,  the  district  judge  was  bound 
to  t^Le  cognizance  of  the  pleadings  as  they  then  stood.  The  administrator  was 
tbeo  in  court,  asserting  the  plaintiffs*  right  of  action  for  the  benefit  of  all  the 
creditors.  Besides,  the  party  excepting  did  not  ask  the  dismissal  of  the  peti- 
tioD  00  Ae  exception  being  sustained.  We  think  the  district  court  erred,  but 
the  phiotifis  ought  to  pay  the  costs  in  the  district  court. 

The  judgment   of   the  district  court  is  therefore  reversed  and  the   case 
remaoded  for  further  proceedings,  the  appellee  paying  the  costs  of  this  appeal, 
aod  the  plaintiffs  the  costs  in  the  district  court. 
Application  for  re-hearing  refused. 


Nancy  Hooper,  Administratrix  and  Tutrix,  v.  James  S. 
Rhodes  et  al. 

A  pleaof  compensatioD,  urged  ai  matter  of  defence,  and  rejected  by  the  coart,  cannot,  in  a 
^  nbteqaent  action,  be  made  the  basia  of  an  injanction  to  reatrain  an  execation  on  the  for* 
'Kr  jodgment- 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,   Burk,  J.     Oeorgt 
S,  Lacy,  for  plaintiff.    A.  M.  Dunn,  for  defendant.    By  the  cottft : 

18 
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HoopiR  Slidell,  J.    This  injanction  rait  is  an  attempt  to  renew,  in  another  form,  t 

BaoDxs.  P^®^  io  compensation  which  was  rejected  bythisconrt  in  Rhodes  et  al.  ▼.  Hoopert 
5th  Ann.  357,  the  decree,  in  which  case,  Rhodes  ei  al.  were  attempting  to 
enforce  hy  fieri  facias  when  they  were  arrested  by  the  present  injunction. 

The  district  court  did  not  err  in  dissolving  the  injunction,  so  far  as  it  rested 
upon  the  alleged  right  of  compensation. 

Another  ground  for  the  injunction,  set  up  by  Mrs.  Hooper^  was,  that  she  had 
deposited  in  the  hands  of  the  clerk  a  sum  of  money  equal  to  the  amount  of  the 
judgment  obtained  by  Rhodes  et  al.f  in  the  case  cited,  less  the  portions  dne 
by  them  to  her  by  reason  of  her  payment  of  the  Union  Bank  mortgage,  whid 
is  spoken  of  in  the  decree  in  that  cause,  and  was  the  subject  of  the  plea  in  com- 
pensation, which  we  then  refused  to  entertain. 

We  have  considered  the  terms  of  the  deposit,  the  correspondence  between 
the  attorneys  of  the  parties,  and  all  the  circumstances  of  the  matter  as  dis- 
closed by  the  evidence,  and  are  of  opinion  that  it  would  be  improper  to  distoii 
the  conclusion  of  the  district  judge,  who  thought  the  judgment  creditor  was 
not  estopped  from  issuing  his  ezecutkm  for  the  balance  of  the  judgment,  hf 
receiving  the  amount  deposited  in  court. 

Judgment  affirmed ;  the  costs  of  appeal  to  be  paid  by  the  appellant. 


Ann  Ray  v.  M.  Harris  et  al. 

The  condact  and  dedarationi  of  both  parties  to  a  written  agreement,  may  be  admitted  ta) 
prove  a  fraadalent  simalation.    Sach  is  alio  the  rale  of  the  common  law. 

At  the  common  law,  a  person  who  receives  property  onder  a  h'andalent  conveyssceitD 
screen  it  from  the  debts  of  the  owner,  cannot  lostain  the  conveyance  in  an  action  agtiiiA 
a  sabseqnent  vendee  who  derives  title  from  a  sale  by  the  same  owner. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Stirling,  J.  Stocm 
and  Sawyer,  for  plaintiff.  James  H.  Muse,  for  defendants.  By  the 
court : 

Preston,  J.  The  plaintiff,  residing  in  the  State  of  Mississippi,  brin^  tlia 
suit  to  recover  a  number  of  negroes  from  several  defendants.  She  claims  tbem 
under  a  bill  of  sale  made  to  her  by  her  brother-in-law,  Thomas  C  PatUrtfUi^ 
in  Lawrence  county,  in  the  State  of  Mississippi,  on  the  2d  day  of  August,  1839. 

The  defendants  hold  the  slaves  by  virtue  of  notarial  titles,  made  to  them  by  one 
0*Connell,  in  the  parish  of  East  Feliciana,  in  the  year  1841 ;  and  he  demed 
title  by  a  Ifke  act,  from  the  same  Thomas  C  Patterson,  dated  the  15th  of 
April,  1841.  ' 

The  defendants  aver,  that  **  the  pretended  act  of  sale  mentioned  in  the  plain- 
tiff's petition,  if  any  such  exists,  was  and  is  a  false,  fraudulent  and  collusiroact 
and  tmnsaction  between  the  said  Patterson  and  plaintiff,  Mrs.  Ray,  entered  into 
without  consideration,  and  intended  to  defraud  all  and  every  person  who  has  had 
or  might  have  dealings  with  one  or  other  of  said  parties,  and  the  plaintiff  ou^t 
not,  and  should  not  have  any  action  based  on  said  pretended,  false  and  fraudu- 
lent instrument." 

This  pleading  clearly  indicated  to  the  plaintiff,  that  the  defendants  intended  to 
show  that  the  bill  of  sale,  upon  which  she  relied  as  the  foundation  of  her  suit. 
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wm  a  firandiileDt  simobtioD.    She  took  no  exception  to  the  anawer,  and         B^t 
dnogfaoot  the  a  nit  the  defendanta  oonteated  her  title  on  thia  ground.  Habru. 

The  witneaaea,  aa  nanal  in  each  caaea,  are  numeroua ;  the  examination  and 
crois-examinatiooa  protracted  and  tedioua ;  the  record  ia  atudded  with  billa  of 
«ieeption,  and  ia  extremely  confiiaed  and  voluminona. 

We  do  not  deem  it  incumbent  upon  ua,  in  thia  caae,  to  digeat  and  detail  the 
titfiiDODy,  or  even  to  expreaa  an  opinion  on  all  the  billa  of  exception.  Those 
which  were  taken  to  the  admiaaion  of  evidence  to  ahow  the  acts  and  declara- 
tioBi,  and  even  the  ailence  and  omiaaiona  of  the  plaintiff  when  she  should  have 
aeted,  and  alao  the  acta  and  declarationa  of  Patterson,  her  apparent  vendor  of 
(he  flhTee,  we  think  unfounded.  The  defendanta  are  sued  by  virtue  of  a  bill 
of  ale  made  in  Miaaiaaippi  many  yeara  before  the  commencement  of  the  suit, 
iod  aho  anterior  to  their  open  posaeasion,  in  good  fiiith,  of  the  slaves,  under 
fcrnnl  titles  made  in  liouiaiana,  and  derived  from  the  same  vendoi.  They 
iflege  that  the  title  made  to  the  plaintiff,  by  thia  vendor,  ia  a  false  titie ;  **  a  pre- 
tsaded  title,  made  without  conaideration ;  a  fraodulent  titie ;"  in  a  word,  a  fraud- 
ulent simulation. 

lliey  undertake  to  ahow  thia,  and  under  our  laws  may  do  so ;  and  the  con-  ' 
duet  and  declarations  of  both  pertiea  to  the  inatrnment  have  always  been 
admitted  in  evidence  for  that  purpoae.  And  we  do  not  believe  that,  at  common 
kw,  a  fraudulent  paper  which,  after  accompliahing  ita  purposes  of  screening 
property  from  the  just  purauit  of  creditora,  haa  alept  for  yeara  as  a  nullity, 
coold  afterwards  be  raked  up  and  aucceasfully  used  for  the  fraudulent  recoveiy 
of  the  property  from  hana  fide  purchaaera,  from  the  real  owner.  And,  further, 
thit  the  acta  and  declarations  of  the  parties  to  the  paper  might  be  given  in 
evideiice  to  show  it  a  fiction,  in  defence  of  such  a  suit.  This  being  established, 
there  is  ample  evidence  in  the  record,  which  ia  manifestly  legal  and  free  from 
other  exceptions,  to  lead  ua  to  the  concluaion,  with  die  jury  aod  district  court, 
that  there  should  be  judgment  for  the  defendants. 

The  hill  of  sale  purports  to  transfer  from  Patterson  to  the  plaintiff,  fifleen 
ikvei,  wagona  and  oxen,  horaea,  and  atocks  of  cattle  and  hoga,  household  furni- 
tore  and  &mily  utensils,  in  consideration  of  eight  thousand  seven  hundred  and 
twenty  doUara  to  him  paid.  He  had  juat  been  sued  for  a  large  debt,  and  the 
evideoce  leavea  do  doubt  on  our  minda  that  he  waa  embarrassed,  if  not  insolvent, 
and  had,  therefore,  motives  to  make  an  apparent  aale  of  his  slaves  to  his 
aiater-in-law,  the  plaintiff.  It  ia  hardly  pretended,  that  he  delivered  the  other 
effects  mentioned  in  the  bill  of  aale. 

Tie  evidence  eatiafiea  us  tiiatthe  plaintiff,  Mrs.  Ray,  waa  also  embarraased 
at  the  time ;  that  ahe  not  only  had  not  eight  thousand  seven  hundred  and  twenty 
doUan,  but  no  means  to  make  such  a  purchase.  She  was  a  widow  woman, 
kept  a  boarding  houae  in  the  interior  of  the  State,  not  even  in  a  village,  was 
niaing  her  family  expensively,  and  had  but  littie  property.  < 

As  8Qon  as  the  sale  waa  made,  in  Lawrence  county,  Patterson  moved  near  to 
her,  m  Franklin  county,  and,  we  think,  kept  poasession  of  all  the  property 
except  a  few  of  the  slaves.  He  soon  afterwards  moved  to  ClintoD,  in 
Lonisiana,  and  there  possessed  and  sold  the  slaves. '  We  do  not  believe  that 
they  ran  away  or  were  stolen  by  him,  but  that  he  took  them  aWay  from  the 
State  of  Mississippi  because  they  were,  in  reality,  his  own  property. 

Patterson  ch&imed  hire  for  the  sUives  while  they  were  in  the  plaintiff's  poases 
aion.   She  claimed  five  hundred  dollars  from  him  aa  a  reason  for  retaining  them,  b  ut 
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Rat  eotirelj  failed  to  make  the  efforts  to  reclBtm  them  when  taken  away,  which 
HARau.     would  have  been  made  by  a  real  owner. 

The  evidence  convinces  us  that  the  plaint) flf  knew  that  PatUnon  had 
brought  the  slaves  to  Clinton,  in  Louisiana,  and  that  he  had  sold  some  and  kept 
others ;  and  that  she  acquiesced  in  it  three  or  four  years,  because  the  slarsi 
were  his,  and  Dot  hers. 

It  is  iDcoDceivable  that  she  should  have  placed  her  daughter  at  his  honse,  for 
the  purpose  of  education,  at  Clinton,  knowing  that  he  had  stolen,  and  wai 
in  possession  of,  some  of  her  slaves. 

An  intimate  and  confidential  intercourse  existed  between  the  plaintiff  and  her 
brother-in-law,  Patterson^  and  his  family,  afler  he  sold  the  slaves  in  LouiBiau, 
and  even  to  the  present  time ;  which  is  utterly  inconsistent  with  the  suppoaitioo 
that  he  run  off  her  slaves,  to  her  knowledge,  and  sold  them  in  Louisiana 

We  have  strong  reason  to  believe  that  this  suit  is  prosecuted,  not  for  her 
^benefit  alone,  but  also  for  the  benefit  of  Patterson^  who  sold  the  slavee  io 
Louisiana,  received  the  price,  and  under  which  sale  the  defendants  hold  the 
title  and  possession  of  the  slaves. 

We  will  not  recapitulate  the  evidence  in  detail,  but  will  observe  genenUy, 
that  we  have  rarely  had  under  consideration  a  suit  in  which  we  were  more 
strongly  convinced  of  an  attempt  to  impose  upon  the  court,  and  deprive  hooeit 
purchasers  of  their  property,  by  a  false  and  fictitious  sale. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 
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Mary  Gale  v.  Andrew  Matta. 

In  a  contest  between  the  wife,  who  claims  a  tacit  mortgage  on  immovable  property  lold  by 
the  husband  after  the  right  of  mortgage  accnied,  and  parties  who  claim  throagh  tbe 
privilege  of  the  hasband's  vendor,  the  circnmstance,  that  the  act  from  which  the  prifi 
lege  reaalted,  was  not  recorded,  is  fatal  to  the  pretensions  of  the  latter. 

The  law  gives  to  the  wife  a  tacit  mortgage  apon  the  husband's  immovable  property, 
dating  from  tbe  conversion  of  her  paraphernal  funds  to  his  own  use. 

Prescription  is  suspended  during  marriage,  when  tbe  hasband,  having  sold  an  hereditaiy 
estate  of  the  wife,  without  her  consent,  is  bound  in  warranty  for  the  validity  of  indi 
■ale  ;  and  in  every  case  where  the  action  of  the  wife  may  be  prejudicial  to  tbe  bofbtod. 
C.  C.  349. 

APPEAL  from  the  District  Court  of  the  pariah  of  East  Baton  Rouge,  Burk,  I 
J.  M,  Elam,  for  the  plaiotifT.  George  5.  Lacy^  for  the  defendant  B7 
the  court : 

Slidell,  J.  This  is  an  hypothecary  action,  in  which  the  plaintiff,  a  manied 
.woman,  seeks  to  enforce  her  tacit  mortgage  against  a  lot  of  ground,  oow  owned 
by  the  defendant. 

The  defendant  having  denied  the  existence  of  the  alleged  claims  of  the  pbifi* 
tiff  against  her  husband,  James  D.  Stuart,  it  is  necessary,  first,  to  ascertaio  the 
existence  and  amount  of  his  indebtedness. 

In  1643,  Mrs.  Stuart  brought  suit  against  her  husband  for  a  separatioo  of 
property,  and  to  enforce  her  claims  against  him  for  paraphemaJ  property 
converted  to  his  own  use.  In  her  petition,  she  alleged  two  items  of  indebted- 
neaa,  one  for  the  sum  of  91800|  for  bo  much  money  received  by  her  husbaod 
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iiODi  the  eilafe  of  her  father,   the  other  for  the   sura   of  $1250,  the  alleged  Galk 

proceeds  of  the  saJe  by  him  of  two  slaves   belonging  to  her.     She  obtaioed  a        m/tta.. 

JBdmiDeot  against  her  hosbaod  for   $2940.     From   the   evidence  now  offered, 

which  consists  in  part  of  the  testimony  of  the  same  witness  who  testified  in  the 

phiotiflTs  suit  against  her  husband,  it  does  not  appear  that  the  amount  received 

by  Stuart  from  the  estate  of  his  wife's  father,   exceeded  $1500.     This  indeed 

WIS  the  extent  of  proof  as  to  that  item  in  the   previous  suit.     With   respect   to 

tbe  other  item  of  $1250,   it  appears  that  such  was  the   price  at  which  the  wife 

obtained  the  slaves  at  the  probate  sale  of  her  father's   estate  ;   but  the  price   at 

which  her  husband  subsequently  sold  them  is  now  shown  to  have  been  $700.  It 

tppetrs,  therefore,  that  the  true  amount  of  the  wife's  claim  against  her  husband 

is  t  capital  sum  of  $2200.     She  collected  by  fieri  facias  against  her  husband,  on 

the  Utb  April,  1845,   $1222,  which  left,   after  the  allowance  of  interest  and 

oostB,  a  balance   due  on   that  day   of  $1235  50.     For  this  amount  the   law 

^ve  her  a  tacit  mortgage  upon  the  husband's  immovable  property,  dating  from 

die  cooversioQ  of  her  paraphernal  fund  to  his  own  use,  which   date  is   prior  to 

the  purchase  by  Stuart  of  the  property  now  owned  by  the  defendant. 

The  defendant  attempts,  on  various  grounds,  to  escape  the  effect  of  this  tacit 
nortgnge. 

Thelot  of  ground  now  owned  by  the  defendant,  was  bought  by  Stuart  from 
the  syndics  of  Alfred  Gates,  an  insolvent  debtor,  in  1838,  for  $4000,  payable  as 
Iblbws,  as  expressed  in  the  deed  of  sale  :  **  $1200  are  to  be  paid  to  the  Bank 
of  Loqisiana,  in  discharge  of  a  bond  subscribed  by  Alfred  Gates  to  said  bank  ; 
Si 600  to  Mansker;  and  for  their  liabilities  as  endorsers  on  a  note  due  to  the 
Cirrollton  Bank,  for  which,  the  above  named  amount,  the  said  house  and  lot  are 
mortgaged  ;  and  the  balance  of  $1200  is  payable  in  one,  two,  and  three  years 
from  the  day  of  sale,  for  which  balance,  the  said  purchaser  furnished  three 
notes  of  $400  each."  In  1840,  Stuart  sold  the  lot  to  J^ancy  McGilligan,  at  the 
price  of  $4000,  of  which  amount  apart  waa  paid  in  cash  ;  and  for  the  residue, 
the  purchaser  assumed  the  payment  of  various  debts  due  by  Stuart,  and 
eDQmerated  in  the  deed.  Among  these,  were  an  amonnt  of  $800  due  to  the 
Baak  of  Louisiana,  on  the  16th  April,  1840,  and  a  note  of  Stuart,  endorsed  by 
A,  Malta,  and  A.  Adams,  due  26th  October,  1840,  for  $1200,  and  held  by  the 
CazToIltoD  Bank. 

In  1843,  Nafuy  McGxlligan  sold  the  lot  to  Malta,  the  defendant,  who  has 
poBseesed  it  since  that  time. 

Althoagh  the  evidence  is  somewhat  obscure,  there  is  perhaps  enough  to 
ntitfy  the  mind,  that  Matta  paid  two  thousand  dollars  upon  the  claims  of  the 
Bank  of  Louisiana,  and  of  the  Carrollton  Bank.  The  debt  due  to  the  Bank  of 
Loiusiaoa,  which  existed  in  the  form  of  a  bond  for  $2000,  bearing  date  the  16th 
April,  1833,  and  signed  by  Alfred  Gates  and  Andrew  Matta,  as  principals,  and 
Jamts  Mansker,  as  surety,  does  not  appear  to  have  been  novated.  It  had  been 
reduced  by  partial  payments  from  time  to  time,  and  on  the   10th  April,   1841, 

W,  B.Knox,  made  a  payment  upon  it  of  $800.  £nox  testifies  that  he  made 
thia  payment  for  the  benefit  of  Matta. 

The  debt  to  the  Carrollton  Bank,  which  Stuart  assumed  in  the  deed  by  which 
he  purehased  the  lot,  in  1838,  seems  to  have  been  novated.  It  first  existed  in 
the  form  of  a  note  made  by  Gates  and  Matta,  endorsed  by  Mansker  and  Dewey. 
<iated  27th  October,  1836,  at  12  months,  for  $2000.  This  claim,  after  passing 
through  various  renewals,  and  being  reduced  from  time  to  time,  appears  on  the 
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Qalm        24th  October,  1839,  in  the  form  ofa  note  made  by /.   D.  Stuart,  endoned  by 
Matta.      MaUa^  Adams  and  Mansker,  for  $1200,  at  twelve  montbB ;  and  it  woald  seem 
that  Matta  took  up  this  last  mentioned  note,  on  the  22d  October,  1840,  wsk 
his  own  means. 

Now,  the  argument  is,  that  the  agreement  of  Stuart  to  pay  the  clairos  of  the 
Bank  of  Lonisiana,  and  the  Carrollton  Bank,  formed  part  of  the  price  of  thit 
purchase,  and  was  protected  by  the  vendor*s  privilege ;  and  that  when  Matta 
paid  the  balances  remaining  due  upon  those  claims,  he  became  legally  snbrogated 
to  all  the  privileges  ofStuarCs  vendor. 

Aside  from  other  difficulties  which  surround  the  pretensions  of  the  defendaiit, 
an  insurmountable  obstacle  to  his  success  is  found  in  the  fact,  that  there  is  no 
evidence  to  show  that  the  vendor's  privilege  arising  from  the  sale  to^  Stuart^  or 
the  mortgage  granted  in  it,  were  preserved  or  made  effectual  by  registiy. 
Whether  any  registry  was  ever  made  or  not,  it  at  least  appears,  that  no  such 
encumbrance  was  of  record  against  Stuart  in  the  year  1840,  when  he  sold  to 
Nancy  McGilligan.  And  it  is  quite  material  here  to  add,  that,  in  a  tablean  of 
distribution,  filed  in  the  year  1839,  by  Matta^  as  the  syndic  of  the  creditonof 
Gate$^  he  makes  the  following  statement :  '*  The  store  on  Church  street  waasold 
to  James  D.  Stuart  for  $4000 ;  but,  as  that  property  was  specially  mortgaged  to 
the  Louisiana  Bank,  for  the  sum  of  $12C0,  and  also  to  Messrs.  Mantker 
and  Dewey,  for  the  sum  of  $1600,  to  secure  them  against  their  endoreementi 
for  that  sum  to  the  Carrollton  Bank,  such  arrangements  were  made  with  the 
purchaser  and  with  the  said  Mansker  and  Dewey,  and  with  the  said  bankB,  that 
said  mortgages  were  satisfied,  and  the  notes  of  said  Gates  in  favor  of  said  banki 
were  taken  up ;  and  for  the  balance  of  the  price,  being  $1200,  the  said  J.  I'* 
Stuart  gave  his  three  notes,  agreeable  to  the  terms  of  the  sale." 

Itseemstobe  assumed  in  argument  by  the  defendant's  counsel,  that  a 
distinction  can  be  made  between  a  wife  and  other  mortgage  creditors;  and  it  is 
said,  that  *'  if  there  were  no  subragation,  equity,  if  not  law,  would  forbid  the  wife'i 
mortgage  from  resting  upon  any  property  belonging  to  her  husband,  until  ah^ 
had  paid  to  another  the  sum  by  him  advanced  for  the  purpose  of  discharging  tlie 
price." 

That  under  some  circumstances  a  distinction  may  be  made  between  a  wife 
and  a  third  person,  may  be  true.  The  case  of  Dejean^s  succession,  5th  Ann.  b% 
cited  by  the  defendant,  affords  an  illustration.  But  in  this  case,  Mrs.  Stwtrt  is 
separated  in  property  from  her  husband,  and  we  have  been  unable  to  diflcofer 
any  sufficient  reasons  for  arresting  her  in  the  enforcement  of  her  tacit  mortgage 
upon  the  land  in  question.  Our  laws,  granting  the  wife  a  mortgage,  rendering 
it  operative  against  third  persons  without  registry,  and  thus  sacrificing  to  her 
interests  the  rights  uf  those  whom  her  husband  is  bound  to  warrant  and  defeod, 
may  be  harsh  in  their  effects,  and  anti-commercial  in  their  character.  Bnttbeee 
are  considerations  of  policy  which  are  out  of  our  province. 

With  regard  to  the  plea  of  prescription  often  years,  we  are  of  opinion  that  it 
cannot  be  sustained.  Prescription  is  suspended  during  marriage,  wben  the 
husband,  having  sold  an  hereditary  estate  of  the  wife  without  her  consent,  ii 
bound  in  warranty  for  the  validity  of  such  sale;  and  in  every  caise  where  the 
action  of  the  wife  may  be  prejudicial  to  her  husband.  Civil  Code,  3491.  0.  N-. 
2256,  Rogrou.     Pothier,  Truite  de  la  Prescription,  No.  25. 

As  10  the  alleged  right  of  discussion,  it  is  sufficient  to  say  it  has  notbeea 
properly  exercised.  See  Civil  Code,  3366,  3016.  Robechot  v.  Folse,  H.  I* 
R.  136. 
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ThedistTict  conrt  erred  in  giving  an  absolute  judgment  ngainst  the  defendant 
persoDolly.  This  was  not  consistent  with  the  provisions  of  the  Civil  Code  and 
Code  of  Practice,  nor  with  the  prayer  of  the  petition.  See  C.  C.  3363,  3364. 
to.  C.  P.  68,  69.  We  will  give  the  plaintiff  a  judgment  for  the  enforcement 
of  her  mortgage,  according  to  the  prayer  of  her  petition,  and  for  the  amount 
really  due  to  her  by  her  husband. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed. 
And  it  is  further  decreed,  that  the  said  defendant,  Andrew  Malta,  do,  within  ten 
diTB  from  the  date  when  this  decree  becomes  final,  pay  to  the  said  plaintiff, 
Maiy  Gale,  wife  of  James  D.  Stuart,  the  sura  of  $1235  50,  and  interest 
thereoo,  from  14th  April,  1845,  until  paid,  and  costs  of  this  suit  in  the  court 
below;  and  that  in  default  thereof,  the  said  plaintiff  have  leave  to  seize  and  sell 
Mcordiog  to  )aWf  the  real  estate  described  in  the  petition,  and  in  the  act  of  sale 
dated  3d  November,  1838,  by  Gates  and  Malta,  syndics  to  James  D.  Stuart, 
whereof  a  eopy  is  to  said  petition  annexed,  together  with  the  buildings  and 
hnprovemeots  thereon.  That  in  addition  to  making  the  usual  total  appraisement 
of  said  land  and  buildings  and  improvements  preparatory  to  such  sale,  a  separate 
flitiinate  be  made  at  the  same  time,  by  the  appraisers,  of  the  increased  value 
at  the  time  of  the  appraisement,  which  is  the  result  of  the  brick  buildings 
thereon  erected,  and  a  separate  estimate  of  the  said  land  and  improvements 
without  said  brick  buildings  ;  and  that  in  distributing  the  proceeds  of  said  sale, 
the  said  defendant  be  entitled  to  receive  thereout,  a  proportional  part  for  the 
■id  increased  value  by  reason  of  said  brick  building,  and  that  the  other  propor- 
tioDal  part  of  said  proceeds,  be  applied  to  the  payment  of  the  plaintifTs  claim. 
The  appraisements  so  to  be  made,  to  be  subject  to  revision  by  the  court  below, 
if  either  party  so  desire,  upon  rule  for  distribution  of  the  proceeds  of  sale.  And 
it  is  farther  decreed,  that  the  plaintiff  pay  the  costs  of  this  appeal. 
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Gals 

r. 
Matt  A. 


7  Til! 
47  1S8S 


John  McDonogh  et  al.  v.  Rice  Garland  et  al. 

IheaBliMto  be  given  to  the  debtor,  of  the  leisiire  of  property  under  execation,  ia  no  part 
of  tbe  proceedings  which  a  purchaser  at  sheriff's  sale  is  bound  to  heed  or  examine.  It  is 
fcr  the  benefit  of  the  debtor  in  execation  exclusively^  and  may  be  waived  by  him  witlipat 
prejodioDg  tbe  rights  of  a  parchaser,  or  vitiating  his  title. 

Hk  object  of  notice  to  the  debtor  is,  to  apprise  him  what  property  the  sheriff  takes  in  exe- 
cstioo,  and  of  which  he  claims  to  take  possession  by  virtue  of  tbe  seizare. 

APP£AL  from  the  District  Court  of  the  Parish  of  Concordia,  Farrar,  J. 
iStocton  and  Steele^  for  plaintifb.    D.  S.  Stacy,  for  defendants.    Shaw,  for 
wamntor.    By  the  court:* 

EusTis,  C.  J.  The  late  John  McDonogh  and  Geo.  T.  Williams  Sf  Co.,  of 
New  Oijeaos,  instituted  this  action,  having  for  its  object  the  annulling  of  a  sheriff's 
flile  of  a  tract  of  land  in  the  parish  of  Concordia,  and  having  it  resold  for  theu* 
benefit.  McDonogh  was  a  mortgage  creditor,  and  Williams  Sf  Co.  were  judg- 
ment creditors,  of  Rice  Garland.  The  sheriff's  sale  was  under  an  execution 
iwied  on  a  judgment  against  the  debtor,  rendered  and  recorded  prior  to  the 
plaintiffs'  mortgages. 


'Jwige  Rifft  took  no  part  in  this  decision^  haying  a  remote  interest 
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McDoifooB        The  judgment  of  the  district  court  waa  id  favor  of  the  purchaser  at  sheriff's 
GAftLAiTD.     ^®*  ^^^  ^^^  plaintiffs  have  appealed. 

^  in  1846,  the  Bank  of  Louisiana  issued  an  execution  on  a  judgment  against 
Oarland  and  Swayze,  directed  to  the  sheriff  of  the  parish  of  Concordia.  Under 
this  execution  the  sheriff  seized  Garland^s  interest  in  the  Bringier  tract,  as  it 
is  called,  and  advertised  it  for  sale.  It  was  appraised  at  $8000,  and  two-thirds 
of  the  amount  of  the  appraisement  not  having  been  bid,  it  was  re-advertised  for 
sale,  on  a  credit  of  twelve  months,  and,  at  this  second  offering,  D.  S>  Stacy 
became  the  purchaser*  for  $4500,  which  he  paid. 

The  question  upon  which  it  is  understood  this  case  turns,  and  the  only  one 
which  has  been  argued  before  us,  relates  to  the  alleged  want  of  any  legal  and 
sufficient  notice  of  the  seizure,  under  the  execution,  to  Rice  Garland,  the  judg- 
ment debtor. 

The  fact  is,  that  notice  of  the  seizure  was  given  by  the  sheriff  to  T.  W,  Curry^ 
who  was  an  agent  of  Garland  for  the  management  and  sale  of  the  land,  but 
whose  authority  to  receive  notice  is  not  established.  It  is  alleged  in  the  plain- 
tiffs'  petition,  that  Garland,  on  the  .15th  of  January,  1846,  gave  a  power  of 
attorney  to  William  H,  Garland  and  Wm,  C.  Hamner,  of  New  Orleans, 
authorizing  each  of  them  to  represent  him  in  all  suits  at  law.  And  it  appears 
that,  by  said  procuration,  the  said  agents  had,  each  of  them,  besides  the  most 
general  powers,  special  authority  to  **  defend  suits  to  judgment,  execution,  and 
satisfaction,"  and  to  accept  notices  in  suits  and  legal  proceedings. 

It  further  appears,  that  Hamner  attended  the  sheriff's  sale,  and  endeavored 
to  ascertain  from  the  agent  of  Stacy,  who  made  the  purchase,  what  he  would 
take  in  advance  on  his  bid. 

It  also  appeals,  that  Rice  Garland  appears  by  attorney  in  this  suit  and  denies 
the  allegations  in  the  plaintiffs'  petition.     One  of  those  allegations  is,  that  no 
'  notice  of  the  seizure  was  ever  given  to  tlie  said  Garland. 

It  seems,  therefore,  as  far  as  Garland  is  concerned,  he  made  no  question  as 
to  the  sufficiency  of  the  notice ;  nor,  under  this  state  of  facts,  could  he  be  per- 
mitted to  call  it  in  question  in  a  court  of  justice.  He  maintains  the  validity  of 
the  sale ;  no  collusion  is  alleged  between  him  and  the  purchaser,  or  the  plain- 
tiff in  execution,  or  between  either  of  them ;  and  we  are  at  loss  for  any  ade- 
quate ground  on  which  the  sale  can  be  set  aside  on  account  of  the  notice. 

We  have  never  understood  that  the  notice  to  be  given  to  the  debtor  of  the 
seizure  of  property  under  execution,  was  a  part  of  the  proceedings  which  a 
purchaser  at  sheriff's  sale  was  bound  to  heed  or  examine.  It  is  for  the  benefit 
of  the  debtor  in  execution  exclusively,  and  may  be  waived  by  him  without  pre- 
judicing the  rights  of  a  purchaser  or  vitiating  his  title.  Hewitt  v.  Stephens,  5th 
Ann.  640.     Lewis  v.  Gordy,  lb.  570. 

The  object  of  the  notice  to  the  debtor,  is  to  apprise  him  what  property  the 
sheriff  takes  in  execution,  and  of  which  he  claims  to  take  possesion  by  virtue 
of  the  seizure.     Code  of  Practice,  654,  and  preceding  articles. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


PiLCHEft  and  Rayburn  t?.  James  D.  Kerr  et  al. 

tn  an  action  by  the  endorier,  against  the  maker  of  a  promtstory  note,  who,  at  the  time  of  iti 
execation,  was  a  married  woman,  the  declarations  of  the  payee,  whilst  he  was  the  owner 
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IhemC  tre  adiiikiilile  to  inore  that  it  bad  been  giren  to  htm  for  t  4«ht  doe  by  the 
k«sfa«Dd  erf  the  mtker.  Held  .•  It  u  the  settled  joiuprndeiMe  of  thu  court,  that  the  onut 
oi  pioTtog  that  the  consideration  of  a  note,  made  by  a  married  woman,  enored  to  her 
benefit,  ia  apon  the  plaintiff. 
Where  the  maker  bf  a  note  signed  as  a  married  woman,  and  bar  husband  only  joined  for  the 
purpose  of  antborizing  her,  it  is  sufficient  to  give  the  transferree  of  the  note  notice  of  ber 
eoBifition;  and  before  betakes  the  note,  it  is  incambent  apon  him  to  aaoertain  that  her 
proper  estate  coald  be  charged  with  it. 

APPEAL  from  the  District  Court  of  Carroll,  Copley,  J.  Selby,  for 
plftiDtiiTs.     H,  Snyder,  Short  and  Parkam^  for  defendant.    By  the  court : 

RosT,  J.  The  defendant  is  sued  upon  a  promissoTy  note  made  by  her, 
whilst  she  was  the  wife  of  Felix  Bolhtoorth,  to  the  order  of  James  D.  Kerr, 
by  whom  it  was  transferred  to  the  plaintiffs  before  maturity. 

The  defence  is,  that  the  note  was  given  for  a  debt  of  Felix  Bothwortk,  for 
which  she  could  not  bind  herself,  and  that  no  part  of  the  consideration  of  it 
eoored  to  her  benefit.  There  was  judgment  in  her  favor,  and  the  plaintifTs 
appealed. 

We  are  of  opinion,  that  the  district  judge  properly  admitted  the  teetimony  of 
John  L.  Wilson,  to  prove  the  declarations  of  James  D.  Kerr,  while  he  was  the 
owner  of  the  note ;  that  it  had  been  given  to  him  for  a  debt  of  Bothtporth.  It  is 
oonecessary  to  determine  whether  this  evidence  makes  full  proof  of  the  iact, 
as  under  the  settled  jurisprudence  of  this  court,  the  onii«  of  proving  that  the 
consideration  of  the  note  enured  to  the  benefit  of  the  defendant,  was  upon  the 
plaintiffs. 

The  defendant  had  signed  as  a  married  woman,  and  her  husband  had  only 
joined  for  the  purpose  of  authorizing  her.  This  gave  the  plaintiffs  notice  of  her 
conditioD ;  and  before  they  took  the  note,  it  was  incumbent  upoU  them  to  ascer- 
tain that  her  proper  estate  could  be  charged  with  it.  Brandagee  v.  Kerr  and 
idfe,  7  N.  S.  64.  Sprigg  v.  Bossier  and  vnfe,  5  N.  S.  66.  Firemens* 
Inswrance  Company  v.  Julien  Cross,  4  R.  Rv  508.  Draugeut  v.  Pnidhome, 
3  L.  R.  74.  Pascal  v.  Souvinet,  Ist  Ann.  428.  Taylor  v.  Carlisle,  2d  Ann. 
579.  Perry  v.  Thompson,  3d  Ann.  188.  Erwin  v.  McCalop,  6th  Ann.  173. 
Gaalon  v.  Matheme,  6th  Ann.  496.  Patterson  Sf  Co.  v.  Fraser  and  wife,  6th 
Ann.  586. 

Judgment  affirmed,  with  costs. 

Application  for  re-hearing  refused. 


PiLCBBB 

e. 
Kxaa. 


Stephen  F.  Smith  v.  Moses  McWaters. 

The  can  in  warranty  is  not  a  dilatory  exception,  bat  an  incidental  demand  in  the  answer, 
to  enforce  a  legal  right  of  the  defendant. 

Cillicg  a  non-resident  warrantor  in  warranty,  throngh  a  cnrator  ad  koct  baa  no  more 
sabstantial  effect  than  if  he  were  notified  by  the  defendant ;  for  the  judgment  against 
the  curator  od  Am;  would  not  be  absolotely  binding  apon  the  warrantor,  in  another  State, 
unless  he  anthorixed  the  curator  to  defend  the  suit. 

By  the  Coart :  We  woald  not  be  onderstood  as  disapproving  of  the  practice  of  the  appoint- 
ing a  corator  ad  hoc  to  an  absent  warrantor ;  the  power  may  be  fairly  inferred  from  the 
iitides  of  the  CivU  Code  and  Code  of  Practice,  providing  for  the  prosecatioo  of  suits 
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Bkith  agaiost  abientees.    Therefore,  if  a  jadge  itrack  out  a  call  in  wairantyof  aiion-reaident 

defendant,  and  thereby  the  defendant  loat  any  fubatantial  advantage,  the  Sapreme  Court 
would  remand  the  case,  and  have  the  call  in  warranty  reinstated. 

By  a  statute  of  Miaaiagippi,.  copiea  of  all  inatnunente  of  vrriting,  which  are  permitted  to 
be  recorded,  may  be  received  in  evidence.  Under  thia  act,  a  copy  of  a  record  ia  not  a 
copy  of  a  copy. 

The  code  aaapenda  preacription  during  minority.  It  doea  not  except  from  anapenaion  the 
prescription  of  fifteen  yeara.  Thia  loapenaion  extends  to  non-reaident  aa  well  as  to  resi- 
dent minors. 

APPEAL  from  the  District  Coart  of  West  FeliciaDa.     This  cause  was  tried 
by  a  jury  before  Stirling,  J.    James  H,  Muse,  for  plaintiff.     J.  A.  Patter- 
son, C.  RatlifftLud  Brewer  and  Collins,  for  defendant.     By  the  court: 

Preston,  J.  This  is  a  petitory  action  for  a  slave  named  Soney,  alias  Charles. 
There  was  a  judgment  and  verdict  for  the  plaintiff,  and  the  defendant  has 
appealed. 

The  petition  was  served  upon  the  defendant  on  the  15th  of  October,  1850, 
unaccompanied  by  the  title  upon  which  the  suit  was  based.  On  the  5th  of 
December,  a  judgment,  by  default,  was  entered.  On  the  9th  of  December  the 
defendant  appeared,  had  it  set  aside,  and  craved  oyer  of  the  plaintiff's  title.  Od 
the  12th  it  was  filed,  and  notice  thereof  given  to  the  defendant.  The  same  dby 
the  defendant  filed  his  answer,  denying  tiie  plaintiffs'  title,  and  setting  forth  his 
o^n.  «I}^  alleged,  further,  that  he  purchased  the  slave  from  Abraham  Jona, 
residing  in'Fraivkiin  cpunty.  State  of  Mississippi,  and  called  him  in  warranty, 
and  prayed  that  a  curator  ad  hoc  might  be  appointed  to  represent  him,  vrhicb 
was.don^.  Ou  the'SJLst  of  December,  the  plaintiff  moved  the  court  to  strike  oat 
that  part  of  the  answer  calling  Jones  in  warranty,  which  motion  was  ordered  to 
be  heard.  It  was  b^sed  on  the  grounds,  that  the  call  in  warranty  came  too 
late,  it  being  in  fact  and  effect,  as  well  as  in  law,  a  dilatory  exception,  aod 
should  have  been  plead  in  limine  litis,  and  cannot  be  legally  allowed  in  en 
answer  after  a  default  has  been  taken. 

We  do  not  find  in  the  record  a  formal  order  striking  out  the  call  in  warranty 
in  the  answer,  but  suppose  it  must  have  beed  made,  as  a  bill  of  exceptions  was 
taken  on  the  3d  of  January,  1851,  to  the  opinion  of  the  court  sustaining  tlie 
motion  to  strike  out  that  part  of  the  answer. 

The  call  in  warranty  was  not  a  dilatory  exception,  but  an  incidental  demaod 
in  the  answer  to  enforce  a  legal  right  of  the  defendant.  C,  P.  362,  363,  378 
to  388.  C.  C.  art.  2476  to  2495.  But  we  do  not  think  that  substantial  justice 
requires  that  this  cause  should  be  remanded,  on  account  of  the  error  of  thecoort 
in  striking  out  the  call  in  warranty. 

The  warrantor  resided  in  another  State,  and  it  is  not  shown,  or  to  be 
presumed,  that  he  had  property  in  this  State.  The  only  substantial  effect, 
therefore,  of  calling  him  in  warranty,  through  a  curator  ad  hoc,  would  have 
been  to  give  him  judicial  notice  of  the  suit,  that  he  might  defend  it  if  he  chose, 
and  if  not,  to  obtain  from  him  all  the  means  of  defence  in  his  power.  The 
plaintiff  could  effect  what  was  equivalent,  by  giving  the  warrantor  notice  of  the 
suit  himself,  Code  2493, 2494,  and  thereby  accomplish  all  that  could  be  done,  so  as 
to  produce  legal  effects,  through  a  curator  ad  hoc ;  for  the  judgment  against  the 
curator  ad  hoc  would  not  be  absolulely  binding  upon  the  warrantor  in  another 
State,  unless  he  authorized  the  curator  to  defend  the  suit.  As  the  warrantor 
lived  in  a  neighboring  county  of  the  State  of  Mississippi,  the  defendant  might 
have  given  the  notice  contemplated  by  our  code,  and,  also,  obtained  from  him 
all  the  means  of  defence  in  his  power,  before  he  filed  his  answer  in  December, 
1850,  or,  at  all  events,  before  the  trial  of  the  suit  in  June,  1851. 
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Our  Code  of  Practice  provides  for  the  call  in  warranty,  by  service  of  the  Smith 
pcdtion  and  citation,  on  the  warrantor,  which  seems  to  be  the  only  mode  mcWatxrs. 
CMteroplated  as  to  this  incidental  demand.  But  we  wonld  not  be  understood 
as  disapproving  of  the  practice  of  appointing  a  curator  ad  lioc  to  absent  warran- 
Ioib;  the  power  may  be  &trly  inferred  firom  the  articles  of  the  Civil  Code  and 
Code  of  Practice,  providing  for  the  prosecution  of  suits  against  absentees.  And 
we  would  remand  the  cause  for  the  purpose  of  reinstating  the  call  in  warranty, 
if  it  appeared  that  the  defendant  had  lost  any  substantial  advantage,  which  he 
mi^thave  enjoyed,  if  the  call  had  been  sustained.  An  error  of  the  Court, 
the  effects  of  which  might  and  probably  was  remedied  by  other  means,  is  not 
a  sufficient  reason  for  remanding  a  cause,  after  all  the  delays,  expense  and 
trouble  of  a  trial. 

The  plaintiff  reties  upon  a  deed  of  gift  from  his  uncle,  John  Cade.  He 
prodnced  a  duly  certified  copy  of  the  record  of  the  deed  in  Franklin  county,  in 
the  State  of  Mississippi.  The  record  was  made  the  3d  of  December,  1828. 
Tile  counsel  of  the  defendant  objected,  that  it  was  a  copy  of  a  copy,  and 
therefore  inadmissible  in  evidence,  and  took  a  bill  of  exceptions  to  its 
admission. 

A  statute  of  the  State  of  Mississippi,  approved  the   13th  of  May,  1837, 
prorides,  that  copies  of  all  recorded  deeds,  conveyances,  bond^ 
ments  of  writing,  which  are  now,  or  may  hereafter,  by  the 
be  required  or  permitted  to  be  recorded,  shall,  when  cer 
whose  office  the  record  is  kept,  be  received  in  evidence  in 
equity  in  this  State,  and  be  as  available,  without  accountiod 
the  original,  as  if  the  original  were  there  and  then  prodi| 
Miss.  Code,  sec.  1,  p.  869.    We  think  the  copy  from  the  i 
by  this  act,  and  not,  as  contended  by  the  defendant's  counsel! 
deed  recorded,  when  the  original  has  not  been  lost ;   and,  .if  so,  thV  act  of 
CoDgress  providing  for  the  authentication  of  records,  makes  the  copy  evidence 
in  cor  courts. 

The  phiotiff  shows  possession  of  the  slave  by  his  father  for  him,  while  a 
DUDor,  under  this  deed ;  and  by  testimony  identifies  the  slave  sued  for,  with  the 
one  conveyed  to  him  by  the  deed  of  gift  from  his  uncle. 

The  defendant  shows  a  sale  of  the  slave,  made  to  his  mother  by  Abraham 
Jcntti  dated  the  4th  of  March,  1836,  and  possession  from  that  time  until  the 
rommencement  of  this  suit  in  December,  1850,  and  pleads  the  prescription  of 
five,  ten  and  fifteen  yeara. 

The  plaintiff,  until  within  the  last  year  or  two,  was  a  minor.  The  code 
expressly  suspends  prescription  during  minority.  Article  3488  does  not  except 
finom  the  suspension,  the  long  prescription  of  fifteen  yeara. 

The  point  presented  by  the  counsel  of  defendant,  that  our  laws  suspending 
preacriptioD  in  favor  of  mioority,  can  only  avail  resident,  and  not  non-resident 
minora,  is  not  sustained  by  reason  or  authority,  and  cannot,  therefore,  be 
sanctioDed. 

The  judgment  of  the  district  court  is  afiSrmed,  with  costs. 
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New  Orleans  and  Carrollton  Railroad  Company  v.  Mu- 
nicipality Number  One. 

In  aotfaorizing  the  Mayor  and  City  Gooncil  to  leU  property  od  perpetaal  groond  rent,  the 
Legiilatnre  ettablitbed  a  leg^al  destinatioii  of  the  reuti,  ai  a  portion  of  the  permuent 
roTonoe  of  the  city,  to  enable  the  manicipal  aathority  to  exerdae  ita  power  of  poliee 
and  government  Theie  renti,  therelore,  cannot  be  sold  under  an  execation  iguiist  the 
nranioipality. 

APPEAL  from  the  Second  District  Court  of  New  Orieans,  Lea^  J.  Benja- 
min and  Mieau,  for  plaiDtifTs.  Robert  Preata,  for  defendantB.  By  the 
oonrt : 

EusTU,  C.  J.  This  appeal  is  taken  by  the  First  Municipalitj,  from  a  judgment 
of  the  court  of  the  Second  District  of  New  Orleans,  by  which  an  iojunctioD 
obtained  by  the  municipality  was  dissolved,  with  three  hundred  dollars  damageB, 
for  the  wrongful  suing  out  of  said  writ. 

The  plaintiffs  being  judgment  creditors  of  the  municipality  for  a  large  amount, 
seized  certain  ground  rents  due  by  Tarious  persons  under  execution,  the  muoi- 
cipality  enjoined  the  sale,  and  the  question  is  thus  raised,  whether  these  gronod 
rents  are  liable  to  be  seized  and  sold  under  the  plaintiffs'  execution. 

The  argument  at  bar  has  been  directed  to  two  points :  first,  whether  the 
ground  rents  can  be  seized  ;  and,  secondly,  whether,  if  subject  to  seizure,  tbey 
can  be  sold,  or  must  be  collected  by  the  sheriff  as  they  M\  due,  and  applied  to 
the  payment  of  the  plaintiffs*  judgment. 

It  is  contended,  that  the  ground  rents  are  on  the  same  footing  with  aoy  other 
property  of  the  municipality,  and,  as  such,  liable  to  seizure  for  its  debts,  andtbit 
they  are  not  within  the  exemption  established  in  Egerton's  case.  The  iaod  od 
which  the  ground  rents  are  established,  formed  originally  a  part  of  thecommoDs 
of  the  city.  They  were  sold  under  the  authority  of  an  act  of  the  Legislature  of 
the  17th  of  February,  1821,  which  provided,  that  the  Mayor  and  City  Council 
(three-fourths  of  said  body  assenting  thereto)  might  sell,  on  perpetual  ground 
rent,  such  part  of  the  landed  property  as  they  should  think  fit,  withexpreu 
stipulation,  that  the  purchaser  should  never  thereafter  have  liberty  to  redeem 
said  ground  rent  by  paying  the  capital  thereof. 

The  original  charter  of  New  Orleans,  contemplated  the  existence  and  inaio- 
teoance  of  certain  permanent  sources  of  revenue,  which  were  to  provide  for  the 
expenses  of  the  government,  and  authorized  taxation  on  real  and  personi 
property,  to  raise  such  sums  as  might  be  necessary  to  supply  a  deficiency  >& 
said  revenues.  Act  of  1805  §  6  e<  seq.  It  is  in  that  sense,  and  in  conformity  witii 
the  original  law,  that  the  statute  of  1821,  under  which  the  sale  of  the  land  vis 
made,  must  be  interpreted.  By  this  act,  we  conceive,  a  legal  destination  or  8ppn>- 
priation  of  these  ground  rents  was  established  as  a  portion  of  the  permanent  reve- 
nues of  the  city,  to  enable  the  municipal  authority  to  exercise  its  powers  of  police 
and  government. 

We  do  not  think  the  present  case  distinguishable  in  principle  from  that  of 
tha  Mayor  et  al.  v.  Roosevelt,  recently  decided,  7th  Ann.  EgerUm  v- 
Municipality  No.  3,  1st  Ann.  435.  Police  Jury  of  West  Baton  Rouge  ▼. 
Michelf  4th  Ann.  84.    Hart  v.  Municipality  No.  3,  6th  Ann.  571. 
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We  dunk  the  court  erred  in  diBsolving  the  injunction  against  the  sale  of  the  Niw  Orlxars 

^nd  rents  seized  nnder  the  plaintiffs'  execution.  Carrollton 

It  18  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed,  B^^i-Road  Ck). 

lad  the  injunction  granted  be  maintained  and  made  perpetual ;  the  plaintiffs  Mvnicipalitt 

^ .    .   ^,         _^  No.  OKI. 
psjiog  costs  m  both  courts. 


Municipality  NujMBER  One  v.  Steamer  Anna  No.  2,  and  Owners. 

The  act  of  the  Legislature  of  1847,  required  each  mnnicipality  of  New  Orleana,  annually,  in 
Jamtary,»peciaUy'to  appropriate  a  percentage  of  tberevenaea,  derived  from  the  markets 
tad  wharfage,  to  the  sinking  fond,  as  established  by  that  act  hdd  .-  The  rate  of  wharfage 
casQot  be  changed  daring  the  year. 

APPEAL  from  the  Justice's  Court  of  New  Orleans,  Pavl  PtcqutU  J*  Rohtrt 
Preauiy  for  plaintiffs.   J,  Burmiulez,  for  defendants.    By  the  court: 

EusTis,  C.  J.  This  appeal  is  taken  by  the  defendants  from  a  judgment 
readered  by  Paul  Pecquet,  Esq*,  one  of  the  Justices  of  the  Peace  of  New 
Orleans.  It  decreed  the  recovery  of  the  sum  of  $23  25,  being  the  amount  due 
tbe  municipality  for  a  wharfage  tax  on  the  steamer  ^nna,  and  the  appeal  is 
befijre  us  under  the  article  sixty-third  of  the  Constitution,  which  gives  this  court 
the  right  of  determining,  in  the  last  resort,  on  the  constitutionality  and  legality  of 
tues  and  imposts  imposed  by  municipal  corporations. 

It  seems  that  the  amount  claimed  is  for  wharfage  of  the  steamer,  under 
10  ordisance  of  the  general  council  of  New  Orleans,  passed  on  the  26th  of 
Nof  ember,  1850.  It  is  contended  that  this  ordinance  is  repealed  by  a  subsequent 
ordiDance  of  the  same  body,  passed  on  the  12th  of  June,  1851. 

The  first  ordinance  imposes  certain  rates  to  be  paid  by  steamers  mooring  or 
kndisg  within  the  incorporated  limits  of  the  port,  and  was  to  take  effect  from 
the  iBt  of  January  then  next  ensuing.  The  act  of  1847,  entitled  an  act  to 
profide  for  the  payment  of  the  debts  of  the  municipalities  of  New  Orleans, 
provided  that  each  of  the  municipalities  should  annually,  in  January  of  each 
year,  specially  appropriate  a  per  centage  of  the  revenues  derived  from  the 
markets  and  wharfage,  to  the  sinking  fund,  as  established  by  that  act.  Acts  of 
1847  §  4. 

It  leems  obvious,  that  to  give  effect  to  this  appropriation,  the  rate  of  the 
wfaar&ge  cannot  be  changed  during  the  year.  So  far  as  the  ordinance  of  1851 
chioges  the  rate  previously  established  for  that  year,  it  is  illegal  and  must  be 
disallowed. 

The  recent  municipal  organization  having  superseded  that  under  which  these 
ordiDaoces  were  passed,  we  deem  no  further  explanation  of  this  subject 
oecessary,  than  that  given  in  the  case  of  the  Board  of  Liquidators  v.  the 
Municipality  No.  1,  6th  Ann.    21. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs. 
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Michael  Zenor  v.  Parish  of  Concordia. 

Tbe  Police  Jury  of  the  pariih  of  Concordia  had  a  right  to  locate  the  levee  on  iti  preient 
•ite ;  a  reasonable  regard  for  the  pablic  safety  reqaired  it,  and  therefore  the  plaintiff  hu 
no  right  to  complain.    Solus  populi  suprema  lex  est  [m  the  role. 

APPEAL  from  tbe  District  Court  of  Concordia.  This  was  a  trial  by  jary. 
Farrar,  J.,  presiding.  Stacy  and  Sparrow,  for  plaintiff.  H.  JB,  Sftotfi 
for  defendants.    By  the  court : 

Preston,  J.  In  this  State,  so  much  exposed  to  ruinous  inundations,  the 
public  bavQ  the  undoubted  right,  on  th»  shores  of  the  Mississippi  ri?er,  to  the 
use  of  the  space  of  ground  necessaty  for  the  making  and  repairing  of  the  paUic 
levees  and  roads.  C  C.  art.  661.  It  was  the  condition  of  the  ancient  grantB 
of  land  on  the  Mississippi  river,  and  sufficient  depth  was  always  given  to  eich 
tract,  to  prevent  the  exercise  of  the  public  rights  from  proving  ruinoas  to  the 
individual. 

Speculation  and  other  motives  have,  in  later  times,  caused  the  division  and 
sale  of  some  tracts,  and  entries  of  others,  with  large  fronts  and  little  depth,  io 
opposition  to  the  general  policy  of  tbe  country.  Thus,  in  the  present  case,  the 
plaintiff  has  scarcely  any  depth,  with  a  large  front,  in  a  deep  bend  with  a 
caving  bank.  The  policy  of  the  country  and  the  laws  of  the  land,  made  for  the 
general  safety,  cannot  yield  to  cases  of  individual  hardship.  Those  who 
purchase  and  own  the  front  on  tbe  Mississippi  nver,  gain  all  that  is  made  by 
alluvian,  and  lose  all  that  is  carried  away  by  abrasion.  And  those  who  cbooM 
to  purchase  tracts  with  little  depth,  in  caving  bends,  expose  themselves,  know- 
ingly,  to  total  loss,  and  must  suffer  the  consequences  when  they  occur.  They 
suffer  damnum  absque  injuria* 

Tbe  parish  of  Concordia  has  been  peculiarly  exposed  to  inundation,  and 
therefore  the  Legislature  excepted  that  parish  from  the  general  levee  law, 
passed  in  1829,  and  by  the  62d  section  of  the  act  declared,  that  the  police  joiy 
of  the  parish  should  have  plenary  and  unlimited  powers  to  make  such  enact- 
ments with  regard  to  roads  and  levees,  within  their  respective  limits,  as  may  be 
deemed  necessary  and  proper  by  that  body.     Bui.  and  Cur.  760. 

In  1848  and  1849  the  police  jury,  in  pursuance  of  these  powers,  caused  to  be 
constructed,  in  the  bend  just  above  and  opposite  Ellis*  Cliffs,  a  levee  4  or  500  yards 
from  the  bank  of  the  river.  It  was  located  by  the  inspector  of  levees,  aod 
made  in  pursuance  of  his  recommendation,  in  these  words :  **  Its  position,  with 
reference  to  the  land  owners,  can  be  seen  by  reference  to  the  map.  It  will  be 
seen  that  Messrs,  Nelson^  Zenor  and  Hamilton,  are  tbe  principal  sufferers,  bat 
this  could  not  be  avoided  without  sacrificing  the  public  good  to  individoil 
interest.  Tbe  distance  of  the  levee,  from  the  river,  is  430  to  650  yards.  lt» 
estimated,  from  observation  of  the  encroachments  of  tbe  river  at  this  point,  that 
the  proposed  levee  will  remain  at  least  twenty  years.  When  we  add  to  this  the 
importance,  nay,  the  indispensable  necessity  of  such  a  levee,  and  the  vast  interert 
to  be  protected  thereby,  it  is  hoped  your  honomble  body  cannot  long  hesitate  to 
devise  some  means  to  secure  tbe  parish  from  a  general  overflow,  which  I  canoot 
but  regard  as  inevitable  in  ordinary  seasons  of  high  water.'* 
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Hie  leree  coet  the  parwh  from  twenty  to  thirty  thousand  dollars.    No  witness        Zxror 
■ye  it  was  nnnecessary.     All  who  express  an  opinion,  concur  that  it  is  not  at     p^m  or 
IB  DJireaBonable  distance  from  the  river,  considering  the  history  of  that  part  of   Corcordia. 
ibbuik,  and  its  badly  caving  character. 

If  we  were  convinced,  by  the  evidence,  that  the  police  jury  had  exercised 
iheir  pleoaiy  power  in  an  arbitrary  or  oppressive  manner,  we  would  not  hesitate 
to  nactioD  judicial  power  in  restraining  it,  as  was  done  in  the  case  of  Dufresne 
V.  Haydel  and  others. 

Bnt  the  evidence  satisfies  us,  that  the  levee  constructed  by  the  defendants 
was  iodispeosable  to  the  public  safety.  That  the  location  of  it  nearer  the  river, 
eooadering  the  extremely  caving  character  of  the  bank,  would  not  have  justified 
the  large  expenditure  of  upwards  of  twenty  thousand  dollars,  which  the  parish 
WM  obliged  to  incur,  for  this  public  protection.  That  the  levee  proposed  in 
1B47,  but  never  executed  by  the  police  jury,  was  injudiciously  located,  as 
prared,  among  other  things,  by  the  fact  that  seventy  yards  of  it  had  already  fallen 
in  the  river,  and  therefore  was  properly  abandoned,  and  can  have  no  influ- 
enee  apoD  this  suit.  The  police  jury  had  a  right  to  fix  on  the  present  location, 
and  a  reasonable  regard  for  the  public  safety  required  it,  and  therefore  the  plaintiflT 
has  DO  right  to  complain.  Saltis  populi  suprema  lex  est  is  the  rule,  and  in  the 
exercise  of  it,  individuals  can  claim  indemnification  only  when  they  are  able  to 
show,  dearly,  that  they  have  been  deprived  of  their  rights.  It  is  not  shown  in 
^  case,  and  we  think  there  should  be  judgment  for  the  defendants. 

The  jadgmentof  the  district  court  is  reversed,  and  that  there  be  judgment  in 
knt  of  the  defendants,  the  plaintiflT  to  pay  the  costs  in  both  courts. 


R.  C.  King,  Tutor  v,  A.  G.  Bowen  et  al. 

^n»ere  the  whole  acooant  haa  been  referred  to  an  aaditor,  it  ia  error  in  the  coart  to  permit 

the  ooovtel  to  divide  it  and  try  the  caae  on  a  portion  of  it. 
Where  a  ptrty  seeks  to  homologate  the  report  of  anditon ,  and,  in  hia  motion,    makea  reaer- 

▼atioaawliirh  leave  the  matters  apon  which  the  report  ia  baaed,  yagae  and  ancertain  and 

open  to  fotnre  litigation,  a  judgment  homobgating  it  will  be  eqaally  vagae  and  ancertain, 

aadihoQld  not  therefore  be  rendered. 
Boas  paid  bjr  a  tator,  in  the  coarse  of  hia  administration,  are  considered  primd  fade  as 

proper  charges  against  the  minor  he  represents.    Where  there  are  circamatancea  which 

cast  a  suspicion  apon  his  good  faith,  it  is  otherwise. 

APPEAL  from  the  District  Court  of  Concordia,  F.  H.   Farrar,  J.     Thomas 
P'  Fanar,  for  plaintiff.    Stacy  and  Sparrow,  for  defendants.    By  the 


I^T,  J.  The  defendant,  Bowen,  was  removed  from  the  tutorship  of  the 
ininor,  Thomas  McAlist^,  and  Rodney  C.  King,  the  tutor  appointed  in  his 
place,  institated  the  present  action  against  him  and  James  Miller,  his  surety  on 
hia  bond,  to  compel  them  to  account. 

The  defendants  appeared,  and  B&wenf\\ed  an  account  of  his  administration, 
which  he  subsequently  amended  at  various  times.  In  the  original  and  amended 
^ccoQDts,  the  personal  expenses  of  the  minor  and  those  of  two  plantations  in 
which  he  had  an  undivided  interest  jointly  with  Bowen,  were  all  included. 
*  By  consent  of  parties,  these  accounts  were  referred  to  Zehelon  York,  as 
ttditor,  to  esamine  and  state  the  same  separately.  At  the  ensuing  term  of  the 
I  ctvit,  the  auditor  reported,  but,  by  consent,  the  accounts  were  referred  back  to 
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Kiira  him  with  authority  to  take  testimoDy.  At  a  subseqaent  term  of  the  court, 
Bo^ir.  ^®  auditor  again  reported,  and  the  defendants*  counsel  moved  to  have  the  report 
homologated,  and  made  the  judgment  of  the  court,  reserving,  at  the  same  time, 
the  right  of  Bowen  to  be  allowed  the  amount  charged  in  his  amended  accouot. 
filed  19th  November,  1850  ;  and  further,  stating  that  the  account  referred  to  the 
auditor,  was  not  his  final  account,  but  only  his  account  up  to  this  day 

of  and  year  ,  with  such  errors  and  omissions  as  are  stidsd  io 

his  amended  account,  or  may  be  shown  hereafter. 

The  plaiotiii' opposed  the  homologation  od  the  ground,  that  the  items  cbar^ 
were  either  not  due,  or  not  chargeable  to  the  minor.  On  the  issue  thus  made, 
the  court  rendered  the  following  judgment : 

**  The  law  and  the  evidence  being  in  favor  of  the  accountant,  A.  G.  BovM, 
itis  ordered,  that  his  account  embracing  the  years  1839, 1840,  1841, 1842, 1843, 
1844,  1845,  and  1846,  be  confirmed  and  homologated  in  each  and  every  it«iB, 
except  one  of  $60  for  medical  services  for  the  year  1839,  in  voucher  number 
7,  and  the  sum  of  89  68  for  a  box  of  sperm  candles  in  voucher  58.  It  is  further 
ordered,  that  the  matters  in  relation  to  the  other  accounts,  filed  herein  by  the 
said  Bowen,  be  continued.'* 

The  motion  to  homologate  with  the  reservations  it  contains,  leaves  ereiy 
question  in  the  case  open  for  future  litigation,  and  the  judgment  based  upon  iti 
necessarily  partakes  of  its  vagueness  and  uncertainty.  It  adjudges  no  speciie 
sum,  and  instead  of  homologating  the  report  of  the  auditor,  homologntes  tbe 
amended  account  of  Bowen,  while  Bowen  reserves,  by  his  motion,  the  right  of 
b^ing  allowed  the  amount  charged  in  his  amended  account. 

The  whole  account  had  been  referred  to  the  auditor,  and  the  court  erred  in 
permitting  the  counsel  to  divide  it,  and  try  the  case  on  a  portion  of  it  only.  Sodi 
a  course  is  calculated  to  protract  litigation,  and  might  have  consequences  misoos 
to  the  minor.  After  the  tutor  had  been  removed,  he  should  have  rendered  Wb 
account  without  unnecessary  delay.  A  knowledge  of  his  entire  adminislittioB 
was  necessary  for  a  correct  decision  of  the  case,  and  the  course  which  Mr, 
Bowen  has  adopted,  is  calculated  to  weaken  the  presumption  of  good  faith ;  n 
consequence  of  which,  sums  paid  by  a  tutor  in  the  course  of  his  administratisoi 
are  considered  primd  fade  as  proper  charges  against  the  minor  he  represerts. 
See  the  case  of  the  heirs  of  Frampton,  3  K.  R.  286. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the  case  reman* 
ded  for  further  proceedings  according  to  law.  The  plaintiff  and  appellee  ptyiog 
the  costs  of  this  appeal. 


T 
,J4     

I    7    158 

H6  ao6 


Elise  Delamour  v.  August!  V.  Roger. 

The  circomf tance  that  the  plaintiff  is  a  concabine  of  her  copartner,  does  not  deprive  b«» 
an  action  for  the  eettlement  of  its  affairs  and  a  participation  in  profits,  derived  by  csjiiw 
and  labor,  which  she  contribated. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Eennedift  I 
Miles  Taylor,  for  plaintiff:  First.  Partnership  is  a  contract  m^^ 
between  two  or  more  persons,  to  place  their  money,  effects,  labor,  aoo 
skill,  or  some,  or  all  of  them,  in  lawful  commerce  or  business,  with  tM 
Understanding  that  there  shall  be  a  communion  of  the  profits  weresi 
between  them.    Story  on  Partnerehip,  No.  2.     Cisril   Code,  2772.    F%r^ 
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r.  Fkodj  5  N.  S.  629,  630.    It  may  be  made   between  all  penoiiB  capa-     Dilavoue 
bb  of  oontractiDg.    C.  C.  2773.     We  oaTe  no  knowledge  of  any  law  or  prin-  *• 

cipfo  of  law,  by  which  a  single  woman  is  rendered  incapable  of  becoming  a  party  Aoo^R- 
torach  a  contract.  Married  women  are,  in  general,  incompetent  to  become  so, 
hit  the  rule  with  respect  to  them  is  subject  to  many  exceptions.  In  all  the 
iaitaocea  in  which  this  is  permitted,  it  is  stated  that  they  are  authorized  to  do 
Bu «« a  feme  sole,"  to  use  the  language  of  the  common  law.  Stoiy  on  Part- 
Benhip,  Nos.  10  to  14,  C.  C.  1779. 
The  business  which  was  carried  on  was  lawful  and  proper.    A  partnership 

I    fermad  with  a  view  to  its  prosecution  between  two  men  would  be  perfectly 

I  lepl,  and  it  is  not  easy  to  conceive  why  it  should  be  any  the  less  so  because  one 
of  tho  parties  was  a  female. 

Second.  The  plaintiff  is  the  joint  and  equal  owner,  with  the  defendant,  of  all 
die  real  estate  and  slaves,  and  stock  in  trade  acquired  and  held  in  his  name,  and 
of  the  debts  due  to  him.  C.  C.  2779,  2782,  2824,  2825.  C.  C.  2836.  Rich- 
ardtcn  v.  Fackwood,  1  N.  S.  290.    4  Skilman  v.  Pumell,  3  L.  R.  497. 

There  may  be  two  or  more  different  contracts  between  the  same  parties,  and 
ose  may  be  valid  whilst  the  others  are  null  and  could  give  no  rights.  Now,  the 
Modant  says  that  the  plaintiff  lived  with  htm  in  a  state  of  concubinage,  and 
ifait  there  was  no  other  cause  or  motive  for  their  apparent  connection.  We 
bsTe  ihown  that  there  was  another  cause  for  that  connection,  and  that  it  was  of 
I  natore  that  continued  to  operate  upon  and  influence  the  parties  in  such  a 
noiiner  that  all  their  exertk>ns  and  industry  were  directed  to  a  common  object, 
thit  of  making  the  business  they  were  associated  in  profitable,  not  only  whilst 
they  were  separated  and  lived  apart  for  a.  year  or  more  in  1831  and  1832,  and 
feriboat  six  months  in  1836,  but  during  ue  whole  period  which  elapsed  from 
the  time  the  defendant  left  the  plaintiff  in  France,  in  1844,  and  when  they  not 
ooly  iJFed  apart,  but  the  defendant  lived  and  cohabited  with  other  females.  No 
mtter  how  improper  the  cohabitation  of  the  plaintiff  with  the  defendant  might 

I  hire  been,  it  could  not,  under  any  circumstances,  have  any  effect  upon  a  sepa- 
rate and  distinct  agreement  of  tiie  kind  we  have  shown,  with  respect  to  the 
proMcution  of  a  lawful  business,  to  the  establishment  and  prosecution  of  which 
the  pfauatiff  contributed  all  the  pecuniaiy  capital,  and  furnished  at  leaat  an  equal 
pfopordoo  of  the  industiy,  care,  attention  and  economy  necessary  for  its 
soccess. 

AH  the  circumstances  of  the  case  show  the  entire  validity  of  the  association 
of  the  parties  in  the  establishment,  and  prosecution  of  a  common  business.  If, 
bowefer,  this  admitted  of  doubt,  in  the  absence  of  proof  to  the  contrary, 
"illegality  in  a  transaction  is  never  presumed ;  on  the  contrary,  every  thing  is 
momed  to  have  been  legally  done,  until  the  contrary  is  shown."  1  Chitty  on 
PieadiDg,  220.  And  it  is  a  weU  founded  principle  of  law,  that  when  an  act 
nay  ha? e  been  determined  by  two  motives,  one  praiseworthy,  and  the  other 
iUiat,  it  mast  be  considered  to  have  been  determined  by  the  pnuseworthy  one. 
SDelfincourt,  p.  203,  No.  3.  Paillet  note  g.  1  to  art.  1108  of  the  Napoleon 
Code.    3d  Ann.  239, 157,  494. 

Bat  in  the  present  instance  there  is  no  room  for  doubt.  The  facts  show 
deaily  that  the  association  in  business  had  a  lawful  purpose. 

The  defendant's  counsel  seem  to  have  confounded  this  action  with  another 
that  it  has  no  relation  to.  He  would  have  it  considered  as  if  it  were  an  action 
to  eoferce  the  payment  of  an  obligation,  given  in  consideration  of  the  illicit 
cohabitation  of  the  parties.  But  every  obligation,  founded  upon  such  a  cause, 
is  Dot  Toid.  One  given  in  consideration  of  future  illicit  intercourse  is  certainly 
*>.  But  pest  cohabitation  has  been  held  to  be  an  innocent  consideration  in 
£o^and,  and  where  the  common  law  prevails.  Chitty  on  Contracts,  ed.  1842, 
p.  660, 1.  The  same  doctrine  is  maintained  in  France.  Repertoire  du  Journal 
duPahts,  vol.  9,  p.  743.  It  is  true  that  in  many  cases  our  courts  have  refused 
to  enforce  notes  and  other  obligations  given  by  men  to  females,  who  had  lived 
with  them  in  a  state  of  concubinage,  but  in  every  instance  it  has  been  upon  the 
Snmod  that  there  was  a  want  of  consideration.  We  know  of  no  principle 
which  would  prevent  one  who  had  lived  in  concubinage  with  another,  from 
fooorering  against  him  upon  a  cause  of  action  founded  on  an  actual  considera- 
toa  furnished  by  her  to  him.    In  the  only  cases  which  has  occurred  in  our 

I    jwrta,  that  of  Vienne  v.  BrickUy  8  M.  R.  11 ;  and  of  LabaneUe  v.  Decorret, 
«  Ann.  646,  the  right  wai  recognized  and  enfbred. 

20 
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Dblamoub        ChaUUe  and  Randd  Hunt^  ibr  defeodant :    The  allegBtioiM  of  plaintiff  ^w 

^^*  evidently,  that  the  motive  or  cause  of  their  co-residence  was  the  ooncnbinage. 

^^**'      If  the  coart  are  qi  opinion  tiiat^uch  wat  the  motive,  consideratioo,  or  object  of 

the  parties,  when  they  first  met  together,  then  the  peremptory  ezceptioD  flkd 

must  be  sustained,  and  there  must  be  judgment  for  the  defendant.    L.  C.  1687, 

1889,  1890,  2026. 

An  obligation  without  a  cause,  or  with  a  false  or  unlawful  cause,  can  have  no 
effect.     C.  C.  art.  1887. 

By  the  cause  of  the  contract,  in  this  section,  is  meant  the  consideration  or 
motive  for  making  it,  ^.  C.  C.  1890.  17  L.  R.  126.  3  N.  S.  46.  1st  Add. 
69.    Duranton,  vol.  10,  No.  367.  • 

The  judgment  of  the  lower  court  recognizes  a  universal  partnership  betweeo 
the  parties.  We  maintain  there  was  an  insuperable  obstacle  to  th^  formatioa  of 
such  a  partnership  between  these  parties.  C.  C.  art.  2605  provides  that: 
**  a  universal  partnership  cannot  be  created  without  writing  signed  by  the  pir. 
ties,  and  registered  in  the  manner  hereinafter  prescribed.**  C.  9.  art  2817, 
2818,  2819. 

C.  C.  art.  2804  provides  as  follows :  *^  Universal  partnerahip  shall  odIj  b» 
contracted  between  persons  who  are  not  respectively  incapaoitated  by  law  frm 
conveying  to,  or  from  receiving  from,  each  other  to  the  injury  of  others." 

C.  C.  art.  1468  is  in  the  folbwing  words :   '*  Those  who  have  lived  togetlwr 

in  open  concubinage  are  respectively  incapable  of  making  to  each  othar,  whether 

»  inter  vivos  or  mortis  cau^a,  any  donation  of  immovables;  and  if  the5tmBkei 

donation  of  movables  it  cannot  exceed  one-tenth  part  of  the  whole  value  of 

their  estate.    Those  who  afterwards  many  are  excepted  from  thie  rule.'* 

The  spirit  of  that  law  is  of  public  order,  and  to  laws  of  that  kind,  parties  ctA- 
not  derogate.  Every  thing  done  in  contravention  to  a  prohibitory  lawprodocM 
no  effect,  and  is  absolutely  null.    C.  C.  art.  12. 

In  a  c|se  like  the  present,  parties  must  be  left  in  the  condition  in  wbiehtfaej 
place  themselves :  **Melior  est  conditio  possidentis,"  or  *'PorR)  autemBiet 
dantis  et  accipieotis  turpis  causa  sit;  possessorum  potiorum  esse,  et  idee  repetiti- 
onem  cessare,  tam  et  si  ex  stipulatione  solutum  est."  Leg.  8,  §  de  conditwM 
ob  turpem,  12,  5. 

If  the  judgment  of  the  lower  court  was  confirmed  it  would  b^  the  cohmt 
stone  of  a  new  jurisprudence  in  favor  of  concubinage ;  a  premium  to  the  coDcn- 
bine  over  the  legitimate  wife.  1.  In  marriage,  the  husband  is  thehea^ud 
chief  of  the  community  property,  which  he  can  alienate  at  pleasure.  2.  ^ 
wife  has  no  right  of  action,  against  her  husband,  for  the  purpose  of  dividin^tfae 
community  property,  except  in  cases  of  separation  of  bed  and  board  or  of  divorce. 
3.  The  legal  community  is  to  last  as  long  as  the  marriage,  unless  the  hosband 
mismanages  the  wife's  private  property.  4.  During  marriage,  the.wife  ooaki 
not  form  a  commercial  partnership  with  her  husband.  2  L.  R.  268<  5.  Coold 
she  do  it  with  her  husband  and  concubine  jointly  ? 

By  the  court : 

Preston,  J.  The  evidence  leaves  no  doubt  of  the  conclusions  to  which  the 
district  court  arrived  in  this  case.  Lst.  That  if  the  parties  had  been  both  meoor 
hoth  women,  it  would  have  fully  established  a  partnership  between  them.  Sd. 
That  upwards  of  twenty  years  ago,  in  Paris,  the  plaintiff  furnished  the  Kttie 
capital  with  which  they  began  business.  3d.  That  the  plaintiff  had  contributed 
equally  witb  the  defendant,  by  her  skill  and  application,  to  the  success  of  their 
business.  4th.  That  the  real  property  in  this  city  standing  in  the  name  of  the 
defendant,  watf  purchased  with  the  profits  of  their  business  as  hair  dressen  and 
keepers  of  a  perfumery  jind  fancy  store. 

Thedefendantrelieion  the  fact  that  they  lived  together  during  the  period 
the  |.iioperty  was  aCcuniuIatiDg  in  a  state  of  concubinage,  and  contends  that  oa 
that  account,  the  laws  give  to  the  plaintiff  no  action  to  recover  half  of  the  propotj' 

The  evidence  perhaps  justifies  the  remark  of  the  judge,  that  the  coocabiBagB 
which  was  at  two-periods  interrupted  a  long  time  by  the  business,  was  ratlier 
an  incident  to  the  business  than  the  reverse. 
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BethK  at  it  nij*  there  is  a  manifest  diffBrence  between  an  action  for  the  Dblamoue 
viges  or  reward  promised  in  consideration  of  concubinage*  which  cannot  be  Booul 
BUBtained;  and  a  suit  for  property,  the  result  of  capita],  industiy,  labor  and 
waBSBiy.  The  evidence  gives  this  character  to  the  present  suit,  although  the 
Kb  and  conduct  of  the  parties  was  contaminated  by  an  immoral  connexion,  the 
continuance  of  which  was  attributable  more  to  the  defendant  than  to  the 
iriuatiff. 

The  casein  many  respects,  is  remarkably  similar  to  that  of  VUnne  v.  Biekle^ 
8  M.  K.  11.  We  will  not  say,  with  the  Supreme  Court  in  that  case* 
tbst  the  cohabitation  increases  the  obligation  of  the  defendant,  in  a  moral  point 
flf  view,  of  doing  justice  to  the  plaintiff«  but  we  have  no  hesitation  in  saying,  it 
doQs  not  lesaen  his  legal  obligation  to  do  so. 

The  reasonable  effect  of  article  2604  of  the  Civil  Code,  is  to  render  the 
psrtieipalDr  in  concubinage  incapable  of  recovering,  as  a  universal  partner,  one 
hilfof  the  property  acqnured,  although  her  labor  may  have  contributed  nothing 
towards  its  accumulation ;  but,  when  her  capital  and  labor  has  contributed  a  full 
sbars  towyds  the  result,  equity  ^entities  her  to  half  the  property  acquired. 

In  addition  to  this,  the  defendant,  in  his  numerous  letters  to  the  plaintiff, 
speaks  not  only  of  '*  our  commercial  house,"  but  of  '^our  houses,*'  **our  proper- 
ty" and  *'our  rents,'*  which  he  anticipates  will  be  sufficient  to  support  them 
comfortably  in  retirement  in  their  old  age.  Some  of  these  letters  are  sufficient- 
ly particular  in  description,  to  establish  a  legal  title  to  certain  properties  and 
fliaves  a^etween  the  parties,  and  even  as  to  third  persons,  if  they  Ikid  been 
rseorded,  and  the  knowledge  tiiat  the  parties  were  not  man  and  wife,  had  been 
■ude  public. 

The  poeaession  of  the  defendant  cannot  prevail  against  the  frequent  and  long 
continued  acknowledgment  of  joint  ownership,  based  upon  so  much  equity. 
It  amounts  to  a  legal  title  to  half  the  property,  supportM  by  an  equitable  owner- 
ship, and  no  principle  of  law  or  morality  requires  us  to  reverse  the  ^judgment 
of  the  (fistriet  court.  • 

There  was  an  error  (we  supposed  clerical)  in  the  judgment,  in  decreeing  the 
whole  property  to  the  plaintiff.  We  have  left  the  case  open  for  the  correction 
of  this  matter.  But  as  it  has  not  been  done,  we  are  obliged  to  reverse  the 
judgment,  at  the  costs  of  the  plaintiff. 

It  is  decreed,  that  the  judgment  of  the  district  court  be  reversed;  and  it  is 
farther  decreed,  that  the  pluntiff  recover  from  the  defendant  one  undivided 
half  of  the  property  described  in  the  judgment  of  the  district  court,  and  that  the 
judgment,  in  all  other  respects,  be  affirmed;  and  that  the  plantiff  be  condemned 
to  pay  the  costs  of  this  appeal. 


Joseph  Wilson  v.  H.  C.  Cammack'&  Co. 

JkkaadMDU  ehartered  a  ship  from  phdntil^i  and  boond  tfaemteWei  to  famish  a  fall  cargo ; 
tutead  of  to  doing,  tboy  notified  plaintiff  that  they  conaidered  themaelrea  abaolred,  and 
that  ihey  would  not  forniab  the  cargo.  The  meaaare  of  damage  is  not  necesaarily  the 
anoont  of  freight  npon  a  fall  cargo,  hot  the  damage  actaally  aoffered,  in  visw  of  the  state 
oftUagswIiiAbezktodatthetimeaf  the  notiSeation. 
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Wizjoir        A  PPEAL  firom  the  Third  District  Court  of  New  OrleaoBi  Kennedy,  J.    Btur 
Cammack.     -^   jamin  and  Miccu,  for  plaintiff.    E,  A,  Bradford  and  Edward  Briggi,  for 
defendants.    By  the  court : 

Preston,  J.  In  March  1850,  the  defendants  chartered  the  ship  Loodttnah' 
and  agreed  to  furnish  a  full  cargo  of  cotton  from  this  port  to  Liverpool,  and  pay 
freight  at  the  rate  of  seven  sixteenth's  of  a  penny  per  pound. 

The  plaintiff  stipulated  for  five  days  notice  of  the  defendants'  readiness  to 
load,  and  obligated  himself  to  take  the  cargo  on  board  in  fifteen  days.  This 
notice  was  given  on  the  26th  of  March,  and,  on  the  30th,  the  agents  of  the 
plaintiff  answered,  that  they  were  prepared  to  receive  the  cargo  as  fost  is 
required  within  the  time  specified  in  the  charter  party. 

On  the  1st  of  April,  the  defendants  informed  the  plaintiff,  that  they  were 
ready  to  send  the  cargo  on  board,  but  as  the  vessel  was  not  ballasted  and  in  s 
fit  condition  to  receive  cargo,  they  considered  the  charter  party  as  forfeited  bjr 
his  default,  and  should  act  accordingly.  On  the  2d  of  April,  the  plaintiff  ten- 
dered bond  to  perform  the  conditioos  of  the  charter  party.  On  the  3d,  the 
defendants  answered  that  they  considered  the  charter  party  forfeited,  and  had 
disposed  of  the  cotton  intended  for  the  ship.  On  the  11th  of  April,  the  plaintiff 
informed  the  defendants,  that  he  would  hold  them  accountable  for  his  loss,  bat 
would  dispose  of  the  ship  for  the  best  advantage,  not  being  desirous  to  claim  a 
loss  which  may  be  avoided. 

He  now  sues  for  the  whole  amount  of  the  freight  on  a  full  cargo  of  cotton, 
from  New  Orleans  to  Liverpool.  The  defendants  plead  that  the  charter  party 
became  forfeited  by  the  default  and  breach  of  the  agreement  on  the  part  of  the 
plaintiff,  and  that  they  are  not  liable  to  him  for  freight  or  damages. 

The  case  presents  questions  of  fact  alone.  We  think  with  the  district  judge, 
who  has  analyzed  the  testimony  minutely,  that  the  evidence  preponderates  in 
fiavor  of  the  plaintiff,  and  shows  that  he  was  ready,  willing  and  able  to  hare 
complied  with  the  terms  of  the  charter  party.  If  freights  had  greatly  risen, 
and  the  plaintiff  had  refusad  to  take  the  cargo  at  all,  or  within  the  fifteen  days 
allowed  for  so  doing,  we  assuredly,  on  the  testimony  before  us,  would  have  con- 
sidered him  liable  to  the  present  defendants  for  all  the  damages  they  would 
thereby  have  suffered ;  and  for  the  same  reason,  think  them  liable  to  him  for  the 
damages  he  has  suffered. 

We  cannot,  however,  concur  with  the  district  court  in  giving  the  plaintiff  his 
whole  net  freight,  nor  is  itnecessaiy,  as  urged  by  the  counsel  of  the  defendants« 
to  require  from  the  plaintiff  an  account  ef  the  profits  he  made  by  the  subse- 
quent voyage,  being  released  from  the  engagement  to  Liverpool;  though, 
certainly  his  last  letter  to  the  defendants  indicated  his  intention  to  do  so.  Ai 
the  defendants  did  not  accept  his  proposition,  they  cannot  call  for  his  comphance 
with  it ;  and  as  the  plaintiff  has  not  given  an  exact  account  of  that  voyage,  we 
cannot  take  for  granted  that  it  produced  nothing. 

We  think,  then,  that  the  damages  for  the  failure  of  the  defendanta  to  comply 
with  their  contract,  can  and  ought  to  be  determined  by  the  state  of  thingi' 
which  existed  at  the  time  they  notified  the  plaintiff  that  they  did  not  feel  them- 
selves bound  by  it. 

They  had  agreed  to  pay  seven  sixteenths  of  a  penny  per  pound  for  the  freight 
of  the  cotton.  It  is  sufficiently  shown  by  the  evidence,  in  fiict  the  plaintiff  has 
filed  a  document  showing  it  himself,  that  when  the  breach  of  the  contract  took 
place,  the  current  rate  of  the  freight  of  cotton  from  this  port  to  Liverpool,  was 
five  sixteenths  of  a  penny  per  pound.    Therefore,  the  plaintiff  was  neceasanlf 
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fdbjoelBd  to  the  hm  of  an  oiglith  of  a  penny  per  pound,  with  fife  per  cent  Wiuoir 
priMfe,  by  the  terma  of  the  charter  party,  but  not  neeeanurily  anbject  to  any  Caioiack. 
Bore. 

Wa  think,  from  the  testimony,  2700  bales  or  1,269,000  pounds  of  cotton,  was 
t  iiir  and  reasonable  cargo  Ibr  the  ressel. 

The  loss  of  the  plaintiff  caknhited  from  these  data,  amounted  to  two  tlious* 
■d  eight  hundred  and  thirty  dollars,  which  the  defendants  are  liable  to  pay. 

The  judgment  of  the  district  court  is  reversed;  and  it  is  decreed,  that  the 
phiatiff  recover  from  the  defendants,  the  sum  of  two  thousand  eight  hundred 
■d  dinty  doUars,  vrith  interest  from  this  date,  and  costs  in  the  district  court ; 
ad  that  the  plaintiff  and  appellee  pay  the  costs  of  this  appeal. 


Paiham  and  Lowry  v.  9.  M.  Cobb  and  O.  B.  Cobb  and  W.  H* 

Harris. 

TW  bond  giren  by  one  partner  to  obtain  an  injonotion  againat  hii  copartner,  ia  the  property 

of  tha  latter^^d  not  of  the  pertnerahip. 
Ihe  right  of  aison  upon  the  bond  ariaea  immediately  upon  the  diaadntion  of  the  iojonc- 

tkn. 
Tkedeatfaoftheprindpal  in  an  injunction  bond,  ia  no  reason  fivaireating  the  aoit  againat  the 

mntj:  hia  ia  a  aolidary  obligation. 
Wbere  the  condition  of  the  injaDotion  bond  given  by  the  obligorB,  ia  to  pay  each  damagea 

"u^  defendant  may  recover  againat  them,"  the  phraae  "may  recover  againat  them," 
.  ipplicatotheaiiretyintheaamemanneraaitdoeatotbeprincipaia.    Recovery  againat  the 

prindpaU  ia  not  a  prereqoiaite,  therefore,  to  an  action  againat  the  aorety. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison.  Riehardiont  J. 
Snyder  and  Hynes,  for  plaintiffs.  William  PerkifUt  for  defendanta.  By 
Ihe  court: 

Pbxstoh,  J.  The  circumstances  out  of  which  the  present  suit  originated, 
ire  stated,  with  some  detail,  in  the  case  of  Cohh  and  Husband  v.  Parham  and 
l9vr3r,4thAon.  148. 

Tfaia  ooart  affirmed  the  judgment  of  the  District  Court  for  the  parish  of  Madi- 
MU  diiaolving  an  injunction  obtained  by  Mrs.  Cobb  and  Husband^  against  the 
n6catioD  of  an  award  of  arbitrators  and  amicable  compounders  of  suits  and  con- 
traveimes  which  had  existed  between  them  and  A.  J.  Lowry  in  relation  to  a 
piaotition  and  slaves,  and  the  crops  thereof,  held  in  joint  ownership  by  them. 
The  award  had  been  homolopted  by  the  court,  and  W%lliam  S.  Parham^  in 
ponaaDoe  of  its  terms,  appointed  agent  of  the  parties  to  carry  it  into  effect. 

To  obtain  the  injunction,  the  plaintiffs  gave  bond,  with  the  present  defendant, 
•i*  H.  HarriSf  as  tlieir  surety,  in  the  sum  of  three  thousand  dollars.  In  dis- 
lokiDg  the  injunction,  the  district  court,  by  its  judgment,  which  was  affirmed  by 
^  coort,  reserved  the  right  of  the  defendant,  Latoryt  to  sue  for  damages,  or 
QpoD  the  injunction  bond  if  he  chose. 

Hie  present  suit  is  brought  upon  the  injunction  bond  against  Mrs.  Cobb  and 
BmboMd  and  their  surety,  the  plaintiffs  alleging  that  they  have  suffered  damages 
to  more  than  the  amount  of  the  bond  in  consequence  of  the  injunction.  Mrs. 
Oiib  died  during  the  pendency  of  the  suit    Its  prosecutbn  has  been  contmued 
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Pabbam      agufMt  Harris^  die  surety.    Judgment -hu  been  renteed  apinet  him  for  dM 
amcmot  of  the  bond,  and  he  hes  appealed. 


It  is  conteDded  that,  by  the  tenns  of  the  bond,  he  is  liable  only  for  the  i 
which  L&wry  may  recover  against  Cohb  and  Wife^  his  principals;  that  m 
jndgment  has  been  rendered  against  diem,  and,  there^ve,  none  can  l>e  had 
against  the  surety. 

The  terms  of  the  bond  referred  to,  are  thus  expressed :  **  Now,  the  eooditini 
of  the  above  obligation  is  such,  that  if  upon  the  trial  «f  this  suit  it  shall  be 
decided  that  the  injunction  obtained  is  illegal,  and  unjust  and  contrary  to  law,  and 
if  the  said  S.  M.  C.  and  A.  B.  Cobb  and  William  H.  Harris^  ahall  weD  and 
truly  pay  and  satisfy  all  such  costs  and  damages  as  the  said  Parham  and  Lowif 
may  recover  against  them  in  case  it  shall  be  decided  that  the  said  writ  of  iojaae- 
tion  has  been  wrongfully  obtained,  then  thb  obligation  to  become  null  and  void, 
otherwise  to  be  and  remain  in  full  force  and  vhtue."  It  is  said,  by  these  tenni, 
there  can  be  no  judgment  against  the  surety  until  there  be  a  recovery  against 
the  principals. 

'  The  peculiar  terms  of  this  bond  which  gives  rise  to  the  argument  are  tfaeae: 
*^Such  damages  as  Parham  and  Lowry  may  recover  against  them."  The  aeca- 
sative  pronoun,  them,  refers  to  Harris  as  well  as  Cobb  and  Wifsj  and  all  being 
bound  in  solido  does  not  affect  the  right  of  recovery  against  either.  The  phnie 
'*  may  recover  against  them,'*  considering  the  object  of  the  bond,  meana  the 
right  to  recover,  rather  than  the  fact  of  recovery.  It  is  surplusagcAithe  iostnh 
ment,  and  if  it  throws  any  obscurity  upon  it  we  must  refer  to  the  conditioDof 
the  bond  required  by  the  Code  of  Practice  in  order  to  obtain  an  injunctioD,  and 
thus  remove  the  obscurity  by  the  legal  condition  of  injunction  bonds,  to  whieh,it 
is  the  presumption  of  law,  that  the  parties  intended  to  obligate  themselvea.  *'  Is 
order  to  obtain  an  injunction,  the  party  applying  for  the  same  must  annex  to  hif 
petition  his  obligation  in  favor  of  the  defendant  for  such  sum  as  the  court  may 
determine,  after  having  examined  what  injury  the  defendant  may  sustain  froo 
sDcb  injunction,  with  the  surety  of  one  good  and  solvent  person,  to  secure  the 
payment  of  such  damages  as  may  have  been  sustained  by  the  defendant  in  case 
it  should  be  decided  that  the  injunction  had  been  wrongfully  obtained."  Art.  304. 
This  is  substantially  the  condition  of  the  bond  in  the  present  case,  and  neither 
more  nor  less. 

The  death  of  Mrs.  Cobb  is  no  reason  for  arresting  the  suit  against  her  aorety. 
They  bound  themselves  in  solido^  and  the  surety  is  liable  severally  for  the 
amount  of  the  bond,  if  damages  have  been  suffered  to  that  amount. 

It  is  next  contended,  that  Lowry  and  Mrs.  Cobb  were  partners  in  the  plaota- 
tion  and  slaves,  and  that  the  damages  claimed  in  this  suit  grow  out  of  the  part- 
nership ;  that  therefore  the  partner  cannot  sue  for  them  alone,  but  only  for  i 
genera]  settlement  of  the  partnership.  The  award  of  the  amicable  componnden 
fixed  the  mode  in  which  the  paitnership  should  be  conducted.  The  iojanctioo 
was  obtained  in  violation  of  the  award.  It  was,  therefore,  a  violation  of  the 
rights  of  the  other  partner,  sanctioned  by  a  judgment  of  that  character  that  com- 
mands the  most  (avor  with  all  men.  Now  the  bond  required,  in  order  toobtaia 
an  injunction  against  a  judgment,  is  provided  by  law,  in  order  to  place  the  partiei 
in  statu  quo^  if  it  should  be  decided  that  it  was  unlawfully  obtained.  If  the 
injunction  has  caused  the  plaintiffs'  damages,  the  parties  are  not  in  the  situation  in 
which  they  were  before  the  injunction.  Yet,  it  is  an  equitable  writ,  and  heidie 
claims  equity  must  give  assurance  that  equity  shall  be  done.  It  woold  not 
afford  an  equitable  indemnification  that  the  partner,  whose  rights  being  jadieiBlly 
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»  are  afterwaidi  violitod  by  an  injunction,  should  merely  have  a  daim  Pabbam 
fir  damages  at  the  winding  up  of  th«  partnership*.  On  the  contrary,  as  aoon  as  q*^, 
thsiajanction  ia  dissolved,  die  bond  given  for  this  equitable  process  should  place 
kin  in  the  situation  he  was  before  the  injunction  issued.  The  long  and  ingenious 
spment  of  the  defendants'  counsel,  on  this  subject,  tends  to  this  conclasion 
ilone,  that  the  bond  is  an  asset  of  the  partnership,  which  cannot  be  sued  upon 
hf  oae  of  the  partners.  We  think,  on  the  contrary,  that  it  belongs  to  the 
ddJMidanr  in  injunction  alone,  and  is  given  to  him  by  law,  to  indemnify  him 
tfiatt  the  losses  he  has  sustained  by  the  injunction  of  his  rights,  unjustlj^ 
obtained, 

Aniving,  then,  at  the  merits  of  this  controversy,  we  will  state  the  objects  of 
iSm  psrties  in  ferming  the  partnership,  and  the  means  of  accomplishing  that 
object,  in  the  clear  aad  precise  manner  stated  by  their  amicable  compoundexa. 
It  is  somewjiat  lengthy,  but  that  statement  and  a  very  short  examination  of 
sveaiy,  snbeequent  to  the  award,  will  be  decisive  of  the  present  case. 

Tbsf  say :  "  The  evidence  has  developed  circumstances  that  render  it  now 
i  that  the  contracts  (by  which  the  parties  became  joint  owners  of  the 
I  and  alsves,  and  regulated  their  partnership,)  can  be  executed  in  the 
pncise  manner  contemplated  by  the  parties,  whether  we  adopt  the  construction 
eooteoded  for  by  one  or  the  other.  But  there  are  considerations  that  entered 
iito  sod  made  a  part  of  those  agreements,  and  which,  we  believe,  were  a 
iDOfiog  cause  to  the  making  of  them,  and  deemed  by  both  parties  essential  to 
tbeir  matual  interests  and  common  protection,  which  we  cannot  overlook,  and 
which  we  feel  bound  by  evezy  principle  of  justice  and  equity  to  enforce  to  the 
fiiDest  extent  of  the  powers  conferred  upon  us." 

'*Atthe  date  of  the  sale,  in  1S43,  of  an  undivided  half  of  the  property  by 
Mrs.  Cohb  to  Lowry^  she  was  indebted  to  him  in  a  large  amount  of  money, 
anna  forty  thousand  dollars,  the  payment  of  which  he  did  not  consider  secure.  . 
The  proper^  owned  by  her,  and  sold  to  him,  was  mortgaged  to  Burke ^  Wait  4r 
C9.  and  to  the  heirs  of  Edward  Mitchell,  for  upwards  of  forty  thousand  dol- 
hrs,  an  amount  sufficient,  at  that  time,  to  have  sacrificed,  at  a  forced  sale,  the 
whole  or  akrge  portion  of  it.  Lowry  had  a  small  force  which  he  could  put  upon 
the  {Aice.  On  the  one  hand,  Lotory  was  in  danger  of  losing  the  whole  or  a 
hrge  portion  of  his  debt,  in  consequence  of  the  mortgages  existing  on  the 
ptopeny  of  Mt$.  Cohh,  On  the  other,  she  was  almost  sure  of  losing  the  whole 
property  from  the  combined  claims  of  Lowry  and  the  mortgage  creditors. 

*'  Hence  it  was  natural  that  they  should  have  made  precisely  such  an  agree- 
ment as  they  did  make  on  the  10th  of  April,  1843,  by  which  she  sold  to  Lowry 
the  andivided  half  of  the  Buckhom  plantation  and  slaves,  and  received  as  ^ 
coDsideratbn  the  release  from  the  heavy  debt  owed  by  her  to  him,  and  also 
acquired  a  title  to  the  undivided  half  of  sixteen  slaves,  thus  creating  an  additional 
force  fi>r  the  plantation,  and  increasing  its  revenues  and  augmenting  her  ability  to 
liqoidate  the  mortgage  debts.  By  this  sale  she  released  herself  from  one  heavy 
^Rfaen,  and  increased  her  ability  to  raise  the  others. 

**Bat  she  waa  not  yet  safe,  neither  was  Lotory^  as  the  viortgages  bore  upon 
tint  part  of  the  property  that  had  been  sold  to  him  by  Mrs.  fiobb.  It  was  liable 
to  be  swept  from  him  by  the  mortgage  creditors ;  if  so  he  lost  his  debt. 

"But  thepartiea  had  now  acquired  the  means,  which  if  jointly  and  properly 
■PPM,  would  avert  the  consequences  they  both  dreaded,  the  loss  of  his  debt  by 
As  one,  and  the  Ums  of  her  proper^  by  the  other.  By  adopting  the  course  they 
4  they  b^iered  that  all  the  debti  could  be  paid  and  the  property  saved. 
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**  Hence,  it  was  agreed  that,  *  aD  the  aforesaid  property  should  be  used  and 

0^^,.        cultivated  jointly,  and  that  the  proceeds  of  the  crops  of  the  said  plantation  should 

be  applied  to  the  liquidation  of  the  debts  against  said  property.'    For  the  portion 

of  the  crops  belonging  to  Lowry,  so  applied,  he  was  to  be  secured  in  the  maimer 

we  shall  hereafter  state." 

They  then  decide  that  a  subsequent  agreement,  made  in  1844,  did  not  mato- 
rially  vary  the  first,  and  proceed :  **  Considering,  then,  that  the  agreement  made 
originally  between  the  parties,  that  the  whole  net  revenue  of  the  properly 
should  be  applied  to  the  extinction  of  the  mortgage  debts  upon  it,  which,  though 
not  nominaUy  against  Lowry,  yet  might  be  made  to  cause  the  destruction  of  his 
debt,  to  have  been  made  for  their  joint  interest,  and  to  have  constitnted  an 
important  element  in  their  contract,  we  feel  bound  to  have  that  agreeinent 
executed  to  the  extent  of  our  power,  in  the  manner  hereafter  stated." 

They  then  decide  and  settle  many  particular  controversies  between  the  partieav 
and  continue :  **  Proceeding  to  carry  into  effect,  to  the  extent  of  our  abiliQr,  the 
original  intentions  of  the  parties,  we  order  and  direct  that  all  the  property  con- 
stituting the  Buckhom  plantation,  the  slaves  thereon  owned  by  the  parties 
jointly,  and  every  thing  else  belonging  thereto,  shall  be  kept  together  and  colli* 
vated  as  a  whole  until  the  first  Monday  of  January,  1850."  Thoy  provide  at 
that  date  for  the  partition  of  the  land  and  some  of  the  slaves. 

And  then  declare  :  **  We  divest  from  this  date  the  sud  Alfred  /.  Lowry  and  the 
said  5.  M.  C.  Cobb,  and  her  husband  O.  B,  Cobb,  of  all  personal  right,  authority 
and  control  over  the  said  Buckhom  plantation,  slaves,  &c.,  and  every  thing 
appertaining  thereto,  both  as  relates  to  the  management  of  said  proper^  and  its 
cultivation,  the  control  and  disposition  of  its  proceeds  and  revenues,  and  the 
manner  they  shall  be  applied  and  appropriated,  and  prohibit  them  from  claiming  or 
drawing  any  portion  thereof,  except  a  thousand  dollars  annually  each,  for  their 
individual  use." 

**  We  nominate  and  appoint  WUliam  S.  Parham,  Esq.,  of  the  pariah  of 
Madison,  and  authorize  him  to  take  and  have,  from  this  date,  the  full,  entire  and 
complete  control,  management  and  administration  of  said  Buckhom  plantatioB, 
slaves,  dec.,  independent  of  and  from  any  and  all  authority,  control  or  dictation  of 
the  said  joint  owners  or  either  of  them,  or  of  any  one  else,  subject  only  to  the 
rules  herein  laid  down  for  his  guidance  for  his  duty  to  the  parties  and  to  the  laws 
of  the  State," 

After  prescribing  some  rules,  it  is  said :  **  The  crops  shall  be  shipped  and  the 
accounts  kept  in  the  name  of  the  Buckhom  plantation,  WUliam  S.  Parham 
agent.  The  plantation  expenses  shall  be  paid ;  an  annual  salary  of  $750  allowed 
to  ParhaiUf  and,  as  stated,  a  thousand  dollars  each,  annually,  to  Mrs*  Cobb  and 
Lowry,  and  the  balance  remaining  of  the  crop  shall  be  appropriated  annually  and 
as  soon  as  realized  be  paid  over  and  credited  upon  the  mortgage  debts  of  Mrf, 
Cobb,  Parham  was  required  to  render  annual  accounts  on  the  1st  of  Mardii 
1848,  1849  and  10th  of  December,  1849." 

«•  And  within  fifteen  days  after  the  rendition  of  each  of  sud  accounts,  the  said 
Mrs*  Cobb  and  her  husband  are  required  to  execute  a  special  mortgage,  before 
a  notaiy  of  the  parish  of  Madison,  on  her  entire  interest  in  the  Buckhom  plan- 
#tion,  slaves,  &c.,  in  favor  of  Lowry,  to  reimburse  to  him  such  amount  of  the 
proceeds  of  the  crops  belonging  to  him  as  may  have  been  appropriated  to  tiie 
payment  of  the  aforesaid  mortgaged  debts,  with  six  per  cent,  interest,  from  the 
date  of  the  appropriation." 
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PioriiMm  WIS  afterwards  made  fi>r  the  final  settlement  of  the  aeooimts  of  the      Paioam 
psrtiwnhip,  partition  of  the  slaves  and  other  particnlars.  (^^^ 

Tub  award  was  rendered  in  March,  1847,  was  homologated  by  judgment  of 
Ihi  eoBTt  in  the  fidl,  and  was  fally  carried  into  effect  that  year.  And  had  it  been 
onied  out,  the  parties,  no  donbt,  wonid  have  had  a  large  estate  unencumbered 
with  debt,  eicept  the  accounts  and  indebtedness  between  themselves,  to  divide 
It  Ifae  times  and  upon  the  terms  provided  for  by  the  award. 

Id  Januaiy,  1848,  Cohh  and  Wife  toUSiy  repndiatecfthe  award.  Obtained  and 
sned  tiieir  injunction  against  any  control  or  management  of  the  plantation  and 
ilifa  by  Parham  or  Lowry ;  took  possession  of  all  the  property,  and  kept  the 
pnceeds  of  the  whole  crop  of  that  year. 

Iliosa  proceeds  should,  under  the  award,  have  been  sacredly  applied  to  the 
pijmeDt  of  their  debts,  for  which  the  property  of  Lowry  as  well  as  then*  own 
WIS  spedally  mortgaged,  and  they  should  have  given  a  special  mortgage  on  their 
pvt  of  the  property,  in  iavor  of  Lowryy  for  his  half  of  the  proceeds  of  the  crop. 
He  did  not  even  receive  out  of  the  crop,  the  thousand  dollars  provided  for  his 
ftniljr  nipplies. 

Mrt.  CM  and  husband  having  thus  obtained  possession  of  the  property  and 
its  proceeds,  in  consequence  of  the  injunction,  and  having  failed  to  appropriate 
tiiem  according  to  the  award,  now  that  the  injunction  is  dissolved,  are  bound, 
widi  their  sarety,  to  the  extent  of  their  bond,  to  supply  and  make  that  appro- 
pmtioD. 

Instead  of  appropriating  the  crop  of  1848  to  the  payment  of  the  mortgages 
igunet  the  property,  Cohh  and  Wife^  during  the  pendency  of  then:  injunction, 
>  mbmitted  to  the  jurisdiction  of  the  courts  in  New  Orleans,  and  confessed  judg- 
ments in  &vor  of  the  mortgagee  creditors.  They  thus  not  only  failed  to 
fainish  the  daims,  by  the  crop  of  1848,  but  voluntarily  aided  to  defeat  the 
▼eiy  object  of  the  partnership  with  Lowry,  and  of  the  award  of  their  amicable 
coDpoonderB.  And  elocutions  were  issued,  evidently  by  their  consent,  against 
diepartnenhip  property,  for  their  individual  debts,  with  a  view  to  sacrifice  their 
pntner. 

But,  as  the  day  of  sale  approached,  adverse  drcumstances  occurred ;  the 
cholera  was  prevailing  on  the  plantation.  Cohh  was  sick ;  he  had  not  the 
pnceeds  of  the  crop  of  1848,  even  to  the  extent  of  98000,  which  it  appears 
*  mi^  have  relieved  him ;  his  friends  deserted  him,  and  he  could  not  make 
anangements  with  his  creditors  whom  he  had  fSEtcilitated,  by  subjecting  the 
property  of  his  partner  to  their  executions. 

Ob  the  other  hand,  wealthy  friends  came  to  the  aid  of  his  partner,  and 
parchaaed  the  property,  no  doubt,  'vrith  the  view  of  letting  him  have  it  when  he 
nimboraed  them  the  price.  The  violation  of  the  award  of  the  amicable  com- 
pooadera,  and  attempt  to  ruin  their  partner,  will  probably  ruin  Cohh  and  his 
wife's  estate,  while  it  only  strdtened  the  defendant  in  their  injunction,  and 
sabjeethim,  temporarily,  to  the  generosity  of  his  friends.  The  loss  of  the  one, 
>Bd  the  possibility  that  the  other  may  finally  relieve  himself  from  the  conse- 
tpeaeea  of  the  injunction,  cannot  be  considered  in  fixing  the  immediate  and 
diract  injury  to  the  defendant  in  the  injunction. 

As  the  partnenhip  property,  sold  for  the  debts  of  Cohh  and  Wife^  was  fairiy 
*ppniaed  at  968,300,  and  was  sold  even  at  twelve  months'  credit  for  only  941,775, 
ahowmg  an  inmiediate  loss  of  926,525,  it  might  be  a  fiur  subject  of  inquiry,  if 
iMeesnry  to  rastain  the  daim  for  damages  to  the  amount  of  the  bond*  whether 

21 


162  SUFSEME  COURT  OF  LOXHSIANA, 

Pabham  half  this  lofls  should  not  be  chargeable  to  Cohh  and  FFi/e  and  their  sisety  oa  the 
Cobb.        mjiinction  bond,  which  loflB  amonntB  to  far  more  than  the  amount  of  the  bond. 

There  is  no  doubt  Parham  would  ha? e  performed  the  duties  of  agent  of  the 
partnership  properly  during  the  year  1848,  but  for  the  injunction,  and  have  dras 
entitled  himself  to  the  salaiy  allowed  him  by  the  award.  There  is  no  evidence 
that  he  actually  resigned  the  ojffice.  He,  therefore,  is  entitled  to  the  amount  of 
his  salary,  which  is  the  damage  allowed  him  by  the  judgment  as  caused  by  tiie 
injunction. 

It  is  urged  that  but  half  the  property  was  sold  by  the  sheriff;  that  the  esttte 
of  Mrs.  Cohh  owns  half  the  remainder,  and  that  her  representative  may  com- 
pensate the  fourth  of  the  crops  subsequent  to  1848  against  the  bond,  and  that 
her  surety  may  require  the  discussion  of  her  remaining  interest  in  the  plantatiw 
and  slaves,  to  indemnify  him  against  liability  on  the  bond. 

The  sale  of  at  least  half  the  plantation  and  slaves  of  the  partnership  for  Afrt. 
Cohh^s  private  debts,  has  so  materially  changed  the  relations  of  the  partiei,  and 
must  produce  such  an  effect  upon  the  award  of  the  amicable  oompounden,  and 
the  management  of  the  remaining  partnership  property  and  final  settlement  of 
the  partnership,  that  nothing  in  relation  to  these  subjects  can  be  considered  in 
this  suit.  It  appears  thero  are  suits  pending  for  the  regukdion  of  the  pertnenhip 
subsequent  to  the  sale,  and  for  its  final  settlement  The  sale  having  defeated 
the  original  object  of  the  partnership  and  the  award  under  it,  the  remaining 
property  and  the  settlement  of  the  partnership  must  probably  be  governed  by  the 
ordinazy  principles  of  partnership,  subject  to  the  acquired  rights  of  thepartnen. 

Mrs.  Cohb^s  estate  can  probably  only  claim  a  surplus  on  the  winding  up  of  the 
partnership,  and,  if  so,  the  surety  can  claim  no  groater  right.  On  these  subjeelB, 
however,  we  express  no  opmion  further  than  to  show  that  the  bond  has  not  been 
compensated,  and  that  the  payment  theroof  cannot  be  delayed  by  the  sareCsr  for 
the  discussion  of  the  property  of  his  principal. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

S  LI  DELL,  J.  I  had  doubts,  arising  out  of  the  peculiar  phraseology  of  the  bondf 
but  have  yielded  them  to  the  unanimous  opinion  of  my  brothren. 


In  the  Matter  op  the  Minor  Celina,  Cyrot  Gentes,  Op- 
ponent. 

There  are  fomethingi,  that  paii  before  the  eye  of  a  district  Jadge,  which  ctnnot  be  f» 

served  in  eyidence,  and  IwlD  not  disregard  entirely  his  impretsimui  arising  firon  thflsi 

when,  in  his  written  opinion,  they  are  declared. 
Per  Blidkll,  J.    Eustis,  C.  J.,  concnmng. 
I  cannot  consider  the  appearance  (condact  and  manner)  of  Oentes,  in  the  district  courts  m 

it  is  not  presented  in  the  form  of  testimony. 
I  am  inclined  to  think,  that  nothing  hat  a  decree  of  interdiction,  should  deprivo  a  ptreet 

of  his  child  on  the  ground  of  insanity. 
Prxston,  J.    EosT,  J.,  concurring. 

APPEAL  from  the  Second  District  Court  of  New  Orieans,  B.  Bearegard, 
for  plaintiff.     Cyrot  OerUes  pro  se.    L.  Gottera,  for  defendant.    Theeoort 
was  divided  in  opinion. 

Slidell,  J.    I  have  not  been  able  to  concur  in  the  opinion  prepared  by  Mr* 
Justice  Preston,  and  will  briefly  state  my  reasons. 
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J6§qph  Higgim  was  appointed  dative  tntor  of  the  minor  by  the  district  In  thsmattxr 
jtt%e,  under  the  authority  of  the  396tfa  article  of  the  code,  which  aathorizes  ^'  ^celoZ^^ 
die  jndge  to  appomt  a  tatbr  to  a  ibnndling  or  a  child  abandoned,  giving  the 
prrference  to  the  person  protecting  it.  This  decree  of  a  court  of  competent 
juziadictionv  was  rendered  upon  evidence  which  is  not  before  us.  OerUea  has, 
I  eoneede,  a  right  to  attack  it ;  but  in  doing  so,  he  is  the  actor,  and  must  make 
oat  a  proper  case  for  withdrawing  the  child  from  the  custody  of  the  person  to 
whom  the  decree  has  entrusted  her.  The  district  judge  declares,  that  he  did 
■ol  feel  justified  in  placing  the  child  in  the  custody  or  tmder  the  control  of 
Cfemieg^  from  what  he  had  himself  seen  of  him,  (I  presume  he  means  in  the 
cooduct  of  hk  own  cause  in  the  court  below,)  from  a  perusal  of  his  petition, 
and  from  the  facts  disclosed  on  the  trial  of  a  previous  case  of  haheag  corpus' 
Tlie  testimony  on  this  trial  is  not  before  us.  But  the  petition  which  was  pre' 
pand  by  QenUs  in  proper  person  satisfies  me,  as  it  did  the  district  judge,  tha^ 
it  was  the  production  of  a  disordered  mind.  As  to  the  manner  of  the  petitran 
i  the  court,  1  cannot  agree  with  what  seems  to  be  the  opinion  of  the 
I  for  the  appellant,  that  we  are  to  disregard  the  remarks  of  the  district 
judge  respectiDg  it.  Certainly,  as  a  general  rule,  we  are  to  look  to  the  evidence 
ii  a  cause.  But  there  are  somethings  that  pass  before  the  eye  of  a  judge  that 
cannot  be  preserved  in  the  statement  of  evidence,  and  yet,  which  in  the  search 
fiv  tnatfa,  he  cannot  conscientiously  disregard ;  nor  can  we  disregard  entirely  his 
impraasioos  arising  from  them,  when,  in  his  written  opinion,  they  are  declared. 
We  are  bound,  on  the  contrary,  to  receive  them  with  consideration,  and  derive 
what  assistance  from  them  we  reasonably  may,  in  forming  our  conclusbns.  For 
example:  If  a  district  judge  should  declare  in  his  opinion  that  the  manner  of 
a  witness  on  the  stand  created  doubt  of  his  veracity,  we,  in  considering  the  testi- 
mony on  appeal,  would  give  great  weight  to  the  statement.  The  judge  has 
in  substance  declared,  that  his  conriction  of  the  unsoundness  of  the  father's  mind 
is  such,  that  he  could  not,  without  doing  violence  to  a  sense  of  duty,  grant  his 
payw  to  disfrface  the  dative  tutor  and  put  the  child  under  his  control. 

I  therefore  think  we  should  affirm  the  judgment,  which  was  a  dismissal  of 
his  petition,  without  prejudice  to  his  right  to  renew  the  application  hereafter, 
should  drcnmstances  appear  to  justify  it. 

EosTis,  C.  J.,  concurred  with  Justice  Slidell. 

PiKSTOir,  J.  Joseph  Biggins  alledged  that  his  wife  was  entrusted  by  the 
Recorder  of  the  Third  Municipality,  with  the  care  of  a  female  child,  named 
Cfe&tt,  about  five  years  of  age,  which  was  taken  from  the  custody  of  Cyrot 
6?aKef,  on  account  of  ill-treatment;  that  the  child  is  a  foundling,  abandoned, 
and  her  parents  unknown  or  dead,  and  that  no  person  was  legally  authorized  to 
take  care  of  tiie  child. 

In  eonformi^  with  article  296  of  the  Civil  Code,  the  Second  District  Court 
appointed  Joseph  Higgins  tutor  of  the  child. 

C^Gen^hnmediately  made  opposition  to  this  proceeding,  alledging  tha^ 
the  ffA  was  his  natural  child,  whom  he  had  duly  recognized  and  legitimated  by 
an  authentic  act.  He  alledged  that  the  recorder  had  been  deceived;  that  he 
WIS  ghring  to  his  dau|[^r  all  proper  care,  and  had  means  to  provide  for  her 
support,  education  and  welfore,  which  he  had  devoted  to  her,  by  paying  board 
fiirher,  at  the  rate  of  twelve  dollars  a  month.  He  alledged,  that  Mr.  Higgins 
and  his  wife  were  not  suitable  persons  to  be  entrusted  with  the  care  of  his 
chiUI,  and  prayed  that  the  appoitment  of  Joseph  Higgins,  as  her  tutor,  might 
be  revoked.    Higgins  denied  the  allegations  in  the  opposition, 
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IMTSBMATTBR     The  oppooeotpTodaced  811  Act  befim  E  ootaiypiiUic,  by  wUdi,  on  the  3d 
^'  ^CiLUi!^*  ^y  ^^  October,  1848,  he  acknowledged  the  chUd  to  be  his  natotal  dangfater, 
and  declaied  that  he  diereby  conatitated  her  his  legitimate  child. 

There  ia  sufficient  proof  that  she  ia  hia  natural  child,  and  that  her  mother 
ia  dead,  and  tihe  act  of  the  24th  of  March,  1831,  authorized  her  legitimation  ;  we 
therefore  aaaume,  that  the  opponent  ia  a  fiodher  claiming  the  coatody  of  hia  le^- 
timate  child,  and  the  exerciae  of  hia  paternal  authority  over  her. 

The  district  conrtdiBmiaaed  the  oppoaition  of  Cyrot  Gentes,  on  the  growid, 
that  by  personal  observation  of  hia  conduct  and  inspection  of  hia  pleadingja,  he 
did  not  conaider  him  a  proper  person  to  be  entrusted  with  the  child,  oonaidenag 
thiit  his  mind  waa  diaordered. 

The  evidence  leads  me  to  the  conclusion,  that  whatever  may  have  been  the 
ezcentricitiea  of  Cyrot  OcnUs,  he  possesses  the  affection  for  hia  offapring, 
which  nature  imprinta  on  the  hearts  of  all  men ;  that  he  haa  treated  hia  child 
with  ordinary  care,  considering  his  situation,  and  that  he  haa  meana  to  afford 
her  a  support  and  education;  and  I  concur  with  his  witneaaea,  that  ordinarily, 
the  best  situation  of  a  child,  ia  to  be  under  the  paternal  power  and  care  of  ita 
natural  parents. 

There  are  exceptiona  to  thia  rule,  but  the  law  doea  not  recognize  them, 
unless  the  parent  is  removed  from  the  tutorship  of  his  child,  by  formal  jadicial 
proceedings. 

The  fother  is  of  right  the  tutor  of  his  child.  Code,  art.  274.  The  tutor 
shall  have  the  care  of  the  person  of  the  minor.  Art.  327.  The  child  oirea 
honor  and  respect  to  his  father.  Art.  233.  And  as  long  aa  he  remaina  ander 
hia  paternal  authority,  is  bound  to  obey  him  in  everything,  which  is  not  con- 
trary to  good  morals  and  the  laws.  Art.  235.  He  remains  under  the  pater- 
nal authority,  until  hia  majority.  Art.  234.  And  cannot  quit  the  paternal 
houae,  without  the  permission  of  the  father.    Art.  236. 

I  cannot  conaider  the  appearance  of  Gentes  in  the  district  court,  aa  it  is  not 
presented  in  the  form  of  testimony,  and  inclined  to  think,  that  nothing  but  a 
decree  of  interdiction  ahould  deprive  a  parent  of  his  child,  on  the  ground  of 
insanity,  whilst  there  remains  a  flickering  of  intellect ;  nature  prompta  the  parent 
to  do  att'for  hia  offspring  that  he  can  do  for  himaelf,  and  parental  affection  is  the 
laat  instinct  that  leaves  the  human  mind. 

^  I  think  the  judgment  of  the  district  court  should  be  reversed ;  the  appointment 
of  Joseph  Higgins  aa  tutor  of  the  minor  child  Celina  revoked ;  and  that  ahe 
ahould  be  restored  to  the  paternal  power  and  custody  of  her  fother. 

RosT,  J.  concurred  with  Prestozi ,  J. 
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New  Orleans  Gas  Light  Company  v.  Webb,  Administrator 
of  Stephenson's  Estate. 

The  sale  of  a  litigioai  right  to  an  attorney  not  competent  to  purchase,  if  a  nullity.  Bat  die 
iftle  doei  not  annihilate  the  ohligation  of  the  debtor  of  that  right;  he  if  ftiU  boniid  to  the 
▼endor.    It  if  the  f  ale  of  the  litigioua  right,  and  not  the  right  itttttC,  whidi  the  law  avoids. 

APPEAL  from  the  District  Court  of  St.  Helena,  Penn,  J.    J.  iS.  HaUty. 
for  plaintiff :  What  is  prohibited?    The  sale  of  a  litigious  right  ta  cer- 
tain functionaries.    What  is  the  penalty  of  a  contravention?    The  avoidance  of 
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Alt  whieli  k  doB9  in  ooDtnreiition  of  that  prohibition.  What  has  l)oen  done  in  Nsw  Oblsavs 
du  case  ?  The  purchase  of  a  litigioas  right.  Therefore,  it  is  the  purchase  of  ^^  Liobt  Co. 
die  Stigions  right  which  is  void.  w«bb 

If  there  conld  be  any  doubt  as  to  the  accuracy  of  this  reasoning,  or  the  cor- 
rectoeBB  of  this  construction,  it  would  be  removed  by  ascertainiog  how  similar 
npreflsions  and  provisions  of  the  code  must  be  construed.  The  1139th  article 
bfl  a  similar  prohibition  and  a  simiJar  penalty.  The  purchase  by  a  curator  of 
property  belonging  to  a  succession  entrusted  to  his  administration,  is  forbidden, 
Boder  pain  of  nullity,  and  responsibility  for  all  damages  caused  thereby.  NuUily 
of  what  ?    Of  the  purchase,  certainly ;  not  of  the  property  purchased. 

Permit  us  to  expose  the  opinions  advanced  on  the  other  side  by  an  illustration. 
Snppose  that  A.  sells  a  slave  to  B.,  who  famishes  his  obligation  for  the  price. 
Afterwards,  the  vendor  sues  the  purchaser  for  a  rescision  of  sale,  and  for  hire 
and  damages,  upon  allegations  of  fraud.  He  obtains  judgment,  and  B.  appeato. 
Pending  the  appeal,  A.  seOs  hia  right  to  C,  an  officer  of  the  court.  The 
judgment  is  affirmed.  C.  attempts  to  enforce  the  right  he  has  purchased,  but 
ii  stopped  by  the  plea  of  nullity,  under  article  2422  of  the  code. 

IfUie  right  be  extinguished  by  the  act  of  selling  it,  what  are  the  consequences 
of  the  kbeoiy?  Who  is  the  owner  of  the  slave?  Not  C,  because  his  purchase 
iBDoIl;  not  B.,  because  there  is  a  final  judgment  avoiding  his  title;  not  A., 
ainee  his  right  is  lost  and  extinct  It  would  be  gratifying  if  the  **  acumina  in- 
gmmtm''  would  favor  us  with  a  solution  of  this  difficulty. 

£.  r.  Merrick,  for  defendant :  Art.  C.  C,  2422,  says,  that  the  sale  of  a 
&igioD8  ri^t  to  an  attorney,  practising  in  the  court  in  which  said  right  is  exer- 
cised, is  under  the  **  penalty  of  nullity,  and  having  to  defray  all  costs,  damages 
and  interests;'*  evidenUy  meaning  that  the  rights  of  the  transfer  vest  in,  and 
that  he  will  recover,  unless  the  penalty  is  invoked,  by  the  interposition  of  the 
aceplioa  of  litigious  right.  But  the  case  at  bar  is  still  stronger ;  for  the  Gas 
Light  Company,  after  the  litigation  had  ceased,  passed  a  resolution  ratifying  the 
trajDsfer,  thus  doubly  investing  Water ston  with  all  their  rights ;  and,  with  this 
investnre  of  rights,  the  final  decree  was  passed  against  him.  The  Gas  Light 
Company  is  now,  therefore,  attempting  to  exercise  the  rights  then  vested  in 
Waknion^  and  is,  so  fiir,  his  ^'ayant  cause,"  and  the  judgment  against  him  must 
be  ftt  judicata,  as  to  the  Gas  Light  Company  claiming  subordinate  to  him. 
See  10  Tool.  No.  211.  12  R.  K.  577.  Irish  v.  Wright,  as  to  judgment  binding 
npoD  the  ^«  ayant  cause." 

Second,  fiveiy  person  is  presumed  to  know  the  law.  Art  C.  C.  12  announ- 
ces that,  **  whatever  is  done  in  contravention  of  a  prohibitory  law  is  void,  al- 
thoQgh  the  nullity  be  not  formally  directed."  In  this  respect,  our  code  agrees 
with  the  common  law,  and  goes  further  than  the  Napoleon  Code,  which  has  no 
coireepoodiog  article  with  No.  12,  of  our  code.  Art.  No.  2422  has  formally  de- 
creed the  nullity  of  tiie  sale  of  a  litigious  right,  to  attorneys  exercising  their 
functioDs  in  the  saune  tribunal.  It  must  follow  that  the  vendor  and  vendee  both 
fltand  in  the  sanae  position ;  violators  of  the  law.  they  are  in  pari  delicto. 
So  are  they  viewed  by  V innins,  in  the  passage  cited  by  Troplong  Do  la  V ante, 
Ko.  196,  '*  Inter  pacta  qusB  contra  hanos  mores  fiont  memoratur  et  pactum  quo 
causidictis  a  litigatore  litem  rediraet  et  convenit  ut,  nomine  mercedis,  certem 
partem  bujns,  pecunise  et  quas  adjudicata  fuerit  vel  majorem  aliquam  summam 
in  eveotom  litis  accipiat."  Duranton  holds  the  same  opinion,  that  the  vendor  is 
an  aa»mplice,  on  account  of  the  intended  vexation  to  the  opposite  party,  vol. 
16,  No.  145,  and  so  indeed  is  he  viewed  by  the  civil  law,  particularly  by  Lex, 
Ne  liceat  potentioribus  (Code  2,  14,  2,)  which  is  also  embodied  in  art.  C.  C. 
2422.  Id  using  the  strong  language  above,  I  do  not  wish  to  reflect  upon  the 
parties  to  the  transaction ;  I  wish  only  to  assert  that  the  thing  done  is  against 
the  prohibitions  of  law,  is  malum  prMlnium.  It  is  not  my  wish,  nor  within  my 
province  to  say  more.  It  seems,  then,  under  our  law,  to  follow,  that  the  Gas 
Light  Company  cannot  stand  in  a  better  situation  than  Afr.  Waterston  himself. 
The  law  will  leave  the  opposer  where  he  has  chosen  to  place  himself,  in  violation 
jf  law.  It  win  not  interpose  its  aid.  Gravier's  curator  v.  Carrahy^s  Ex.,  17 
L.  R.  131,  143.  Denton  v.  WUeox,  2d  Ann.  60.  See  the  case  of  Milne  v. 
Pnidson,  where  the  court  refused  to  decree  rent  fi>r  a  house  let  for  an  hospital 
m  New  Orieans,  it  behig  agamst  a  prohibition  of  law.  5  N.  S.  409.  See,  also, 
John  y.  Davie  v.  James  H.  CaldweU,  2  R.  R.  271.  PickeU  and  wife,  v. 
(^ki  3  R.  R.  81.  The  case  of  MuUiollan  v.  Foohries,  illustrates  the  reason 
^hy  irt.  2422,  was  added  to  the  code  of  1826.    For  there  both  the  judge 
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Nbw  Orliahs  and  sheriff  were  purchasers.    The  articles  12  and  2422,  C.  C.«  being  general^ 
Qab  Light  Co.  ^^  ^^jr  prorisions  being  salnlwry,  it  is  submitted  that  the  court  will  appljrtlifliii 
WiBB        ^^^  ^  ^  ^^^®"  which  come  within  their  letter  and  spirit 

The  common  law  authorities  are  as  numerous  as  oar  own.  See  Pattanr  ▼. 
Nicholson,  3  Wheaton,  204.  Armstrong  v.  Toler,  11  Wheaton,  258.  -Ex. 
Camhiso  v.  MaffU,  2  Wash.,  C.  C.  R.,  98.  Oraig  ▼.  Missouri,  4  l^etars,  410. 
See  also,  particularly,  BartU  v.  Coleman,  4  Peters,  184.  See  also  the  numerow 
authorities  collected  in  the  United  States  Digest,  vol.  1,  p.  110,  title  A.gree* 
ment.  Validity  as  against  Statutes,  vt.,  sec.  rii.  on  same  subject.  Also  sappie- 
ment  to  same  worit,  vol.  1,  p.  69,  Verbo  Agreement,  sec  vi. 

We  urge  upon  the  attention  of  the  court  the  ^t,  that  the  provisions  of  art. 
2422,  did  not  exist  in  the  code  of  1808,  and  is  a  new  provision  of  la^v,  intio- 
duced  in  1825,  and  that  it  ought  therefbre  to  be  construed  in  reference  to  the 
other  provisions  of  law  then  in  force,  and  not  in  reference  to  any  foreign  system 
of  laws  in  which  other  principles  prevail.  3  Martin,  185.  Agnes  ▼.  Judiee, 
N.  S.  164.    Abat  v.  Wdterman.    6th  Ann.,  300,  Burrows  v.  Pierce. 

Again,  were  this  to  be  made  an  exception  to  the  general  rule,  it  would  plaee 
the  parties  who  sell  litigious  rights  to  attorneys,  in  a  better  position  than  those 
who  make  the  like  sale  to  any  other  person,  because,  while  the  sale  to  soch 
other  person  could  only  be  enforced  for  the  price  actually  paid,  C.  C,  art.  2623, 
yet,  in  this  class  oi  cases,  the  party  would  be  subjected  to  a  violent  proseeit- 
tion  on  the  part  of  the  attorney,  and  a  renewal  of  the  same  litigation  by  the 
vendor,  without  any  relief,  except  the  payment  in  full  of  a  demand,  ^rhich  the 
party,  by  his  sale  to  the  attorney,  admits  he  is  willing  to  take  less  for ;  'which  is 
against  the  policy  of  the  law.  Interest  Repuhlieae  vt  sUfinus  liUum.  Boltaid 
&  Curry's  Digest,  page  21,  sec.  4. 

By  reference  to  the  Code  of  Justinian,  it  will  be  seen  that  it  was  the  intentioa 
of  the  Lex.  Anastasiana  to  benefit  the  person  against  whom  the  litigious  rig^ 
was  sought  to  be  enforced,  and  not  the  transferor  or  transferee.  So  if  a  person  - 
was  interposed,  or  a  portion  of  a  litigious  richt  donated,  still  the  transferee  oonld 
only  exact  the  amount  paid,  and  neither  me  transferor  or  transferee  could  re- 
quire any  thing  more,  or  make  any  profit  from  the  debtor  or  his  goods.  Codex 
liiber  4,  tit.  35,  1,  const.  23. 

The  introduction  of  art.  2422  into  the  Code  of  1825,  is  a  remedial  statute,  and 
should  be  so  construed  as  to  advance  the  remedy  :  To  finvor  attorneys  or  their 
vendors,  in  preference  to  other  persons  purchasing  litigious  rights,  ^ronld  noi 
advance  the  remedy.    It  would  have  the  contraiy  eflfect.    C.  U.,  art.  18. 

That  art.  2422  was  intended  as  a  remedial  statute,  I  think  wiD  appear  by 
reference  to  the  old  code,  p.  368,  sec.  130,  which  is  the  same  as  2622*  and  per- 
mitted the  sale  of  litigious  rights,  but  regulated  the  amount  which  might  be 
exacted  of  the  debtor.  Art.  2422  amounts  to  a  prohibition ;  it  says  the  thing 
cannot  be  done,  and  denounces  the  penalty  for  its  violation.  All  parties  con- 
senting to  its  violation,  stand  towards  the  courts  in  the  same  relation. 

But  this  court  will  be  urged  to  foDow  the  modem  decisions  of  the  conxta  in 
France,  and  the  commentators  on  the  Napoleon  Code.  In  reply  I  have  to  s^y, 
that,  however  distinguished  for  their  profound  learning  they  may  be,  those 
decisions  and  opinions  are  rendered  upon  a  system  of  kws,  in  many  respects 
radically  different  from  our  own;  and  diis  court,  their  equal  in  all  things  affecting 
the  rights  of  citizens  of  Louisiana,  has  asserted  the  right  to  construe  for  them- 
selves, all  laws  with  reference  to  the  customs  and  habits  of  the  people  of  Louin- 
ana,  and  the  other  laws  passed  on  similar  subjects  by  the  legislature.  Certainly 
the  ancient  decisions  in  France  under  the  ordinances,  are  more  in  acoordaoce 
with  our  legisktion,  and  the  tenor  of  American  decisions,  than  those  under  the 
Napoleon  Code.    Merlin  Verho  Droits  liAgeux,  No.  3. 

By  the  court: 

Slidell,  J.  The  plaintifif  recovered  a  judgment  against  the  sncceapion  ef 
Ste^pkenson,  which  was  confirmed,  (with  the  exception  of  the  decree  as  ts 
privilege,)  upon  an  appeal  by  the  administrator  from  the  entire  judgment.  His 
case  is  reported  in  2d  Ann.  526. 

While  that  appeal  was  pending,  the  company  sold  its  claim  to  WaienUm^ 
After  judgment  was  confirmed  by  this  court,  WatersUm  instituted  proceedii^ 
upon  the  claim  thus  purchased,  against  Wshh,  praying  for  his  dismissal  from 
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tieii  ttd  far  a  penonal  judgmmit  agMnift  1uid«  for  the  amonnt  of  Um  judgment  Niw  Okvuju 


by  the  ooaqMny,  and  to  him*  WatenUmf  transferred.    Id  the  progress    ^    '°f  ^ 

I  il  thit  caose,  after  other  pleadingB  and  proceedings,  which  it  is  unnecessary  to       Wsbb. 

Ml)  the  defendant*  Webhf  plead  a  peremptory  exception*  in  which  he  pleaded 

!  tht  WateriUm  could  not  maintain  the  action*  because  his  purchase  of  the  claim 

i  mliisparchase  of  a  litigious  ri^ht*  then  in  litigation  in  courts  wherein  said 

WtkntM  was  then  exercising  Uie  functions  of  an  attorney  at  law ;  and  the  ex- 

«l<ioo  cQDcinded  with  a  prayer,  **  that  his*  said  Waterston*8f  demand  being  null, 

bdnmaied."    The  cause  being  brought  to  trial  upon  the  exception,  it  was  de- 

oNd  •*  that  said  exception  be  sustamed*  and  plaintiffs  action  dismissed,  and 

tht  the  plaintiff  pay  the  costs."    This  decree*  upon  appeal  to  this  court,  was 

tfnaed.    See  Waterston  w.  Webb,  4th  Ann.  174. 

SohnqneDtly,  the  Oat  Lig/U  Company  filed  an  opposition  to  an  account  ren- 
faadbj  Webb  as  administrator.  In  this  opposition,  the  company  alleges  itself 
to  be  a  judgment  and  mortgage  creditor,  by  virtue  of  the  judgment  rendered  in 
itofanir,  and  afllrmed  by  this  court;  and  that  the  administrator  had  neglected 
tophceits  daim  upon  tiie  tableau  of  distribution.  It  prayed  that  the  tableau 
ke  mwnded,  by  placing  its  claim  therein  with  ito  proper  rank*  and  also  opposed 
I  charges  in  the  administrator's  account  rendered.  Thereupon,  the  ad- 
r  filed  what  his  counsel  caUs  **  a  motion,  in  the  nature  of  an  exception, 
to  Hiike  ont  said  opposition  of  the  Oas  Light  Company,"  on  two  grounds, 
vliidi,  as  stated  by  the  defendant's  counsel  in  his  brief^  are  in  substance  as 
ttowB :  lit.  That  the  nipata  of  the  company  having  been  transferred  to  Water- 
ifM,  and  b«ng  outstanding  in  him  at  the  time  of  the  final  judgment  against 
WetenUm,  were  barred  by  said  judgment,  which  has  the  force  and  effect  of  the 
ting  adjndgod.  2d.  The  Gas  Idght  Companyj,  being  in  pari  delicto  with 
WaUnUm,  in  the  ▼iolation  of  a  prohibitory  statute,  is  left  without  remedy,  and 
(WMt  infoke  the  aid  of  Uie  law,  to  reliefe  itself  from  the  consequences  of 
ndi  violation. 

Befiire  conaideriog  the  objection  thus  presentod*  it  is  proper  to  observe,  that 
te  nioveatiture  of  the  claim  in  the  company  is  not  included  in  them,'  and  we 
do  DottiMiefbre  condder  ourselves  called  upon  to  notice  that  portion  of  the  de- 
Mant's  aigament,  which  turns  upon  an  absence  of  proof,  that  Waterston  had 
ibaadoMd,  or  retransferred  to  the  company,  any  interest  he  may  have  acquired 
I7  the  tmafer  to  him*  or  that  Uiey  had  mutually  assented  to  treat  it  as  a  nullity. 
And  it  is  not  for  the  defendant  to  comphun  that  he  has  been  held  by  the  district 
jiidg9,  aod  is  now  held  by  a  strict  construction  of  his  own  pleadings ;  because  he 
hai  faimaelg  npon  technical  grounds,  excluded  evidence  showing  that  the  present 
"it  by  the  bankis  in  ito  own  behalf;  that  the  sale  to  WatersUm  was  annulled ; 
^  that  there  is  no  understending  between  the  plaintiff  and  Water$ion^  that  he 
dioiild  partieipate  m  what  the  company  may  collect.  And  we  are  constrained 
^  to  add,  that  the  record  of  this  succession,  which  has  been  under  the  ad- 
"''BiatiatioQ  of  Webb  nearly  thirteen  years,  contains  abundant  internal  evidence 
^  A  diipositbn  to  weaiy  out  this  creditor  by  delay ;  and  that  this  course  was 
P^ili^tfae  reason  which  drove  the  company  to  attempt  to  sell  its  interest  for 
vhaterer  it  could  get  The  struggles  by  Webb  before  was  to  thwart  the  claim 
V  ^hy.   TbB  attempt  now  is  to  annihilate  it. 

We  ihall  therefore  confine  ourselves  to  the  ground  taken  in  the  exception, 
tad  wiD  proceed  to  consider  them*  inverting,  however,  the  order  in  which  they 
v^pnsented  by  the  defendant. 
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Niw  Orliaiis     The  art.  S423  of  the  CSril  Code,  it  in  these  words :  «« PaUic 
Gab  Lwht  Co.  ^^  courts  of  justice,  such  as  judges,  sdvocates,  attonieyst  deiks  and 
WxBB.       cannot  purchase  litigious  rights,  which  fUl  under  the  jurisdiction  of  tiie  1 

in  which  they  exercise  their  functions,  under  penal^  of  nuUitj,  and  of  haviiftg 
to  defray  all  costs,  damages  and  interest 

This  article  is  found  under  the  general  tide  of  sale,  and  under  the  second 
chapter  of  that  tide,  which  treats  «*Of  persons  capable  of  buying  and  selluig.** 

There  is  anodier  article  of  the  code,  which  says,  whaterer  is  done  in  Tiolatiofi 
of  a  prohibitory  law,  is  void.     Art.  12. 

The  proposition  of  the  appellant,  substantially  assumes,  that  the  sale  of  m 
litigious  claim  to  an  attorney  at  law,  practising  in  the  court  where  the  litign- 
tion  is  pending,  virtually  extinguishes  the  claim  itself.  This  proposition  pushee 
die  penalty  of  the  law,  beyond  its  just  and  ligitimate  consequences. 

If  the  purchase  by  Waterstan,  was  an  utter  and  absolute  nullity,  then  do 
tide  ever  passed  out  of  the  company  to  WatersUm.  But  the  utter  nullity  of  tike 
sale,  surely  does  not  involve  the  destruction  of  the  thing  sold.  Such  an  inliBr- 
ence  is  not  only  illogical,  but  monstrous. 

But  was  it  a  relative  nullity  ?  We  think  it  was;  that  is  to  say,  the  debtor 
could  set  up  the  nnlli^,  and  avail  himself  of  it,  in  resisting  an  action  by  tlie 
purchaser,  as  being  a  purchase  reprobated  by  the  law. 

Thethingsold  wasa  litigious  right  The  law  said  to  this  purchaser*  you 
cannot  purchase  it  If  you  attempt  to  do  so,  you  do  it  under  penalty  of  nnlfity. 
Nullity  of  what  ?  of  the  purchase.  The  law  avoids,  at  the  instance  of  the 
debtor,  what  is  done  in  contravention  of  the  prohibition.  What  was  done  in 
contravention?  the  purchase  of  a  liti^ous  right  It  is  the  purchase  of  the 
litigious  right,  which  is  avoided,  not  the  litigious  right  itself.  The  contract  of 
Stephenson  with  ths  company,  was  not  illegal  or  void.  The  judgment  rendeied 
in  favor  of  the  compaDy  against  his  succession,  was  not  illegal  or  void.  Bat  it 
was  against  the  law  for  WatersUm  to  buy  that  cbum ;  and  WaUrston^  having 
made  an  illegal  purchase,  was  not  permitted  to  enforce  die  claim  so  purchased. 
'  The  door  of  justice  was  closed  against  him,  not  because  the  claim  he  had  bought 
was  void,  but  because  he  was  forbidden  to  buy  it. 

It  is  a  sound  principle,  that  the  annulling  of  a  right,  should  result  only  from  a 
clear  expression  of  the  legislative  will  in  the  particular  case,  enunciated  in  the 
law,  and  should  not  be  supplied  by  the  court 

Let  us  see  what  has  been  said  by  juris  consults,  upon  a  similar  provision  of 
the  Napoleon  Code. 

The  1597th  article  of  that  code,  is  in  these  words :  Les  juges,  lenresnppl^ 
ants,  les  magistrats  remplissant  le  ministdre  public,  les  greffiers,  huissierB, 
avou6B,  d^fenseurs,  officieux  et  notaires,  ne  peuvent  devenir  cessionnaires, 
des  proc68,  droits  et  actions  litigieux  qui  sent  dels  competence  du  tribunal  daai 
le  resBort,  du  quel  ils  exercent  leurs  fonctions  i  peine  de  nullit6,  et  des  d^peos, 
dommages  et  int^r^ts. 

Upon  this  article,  Troplong,  with  both  eloquence  and  force,  comments  as  iiA- 
lows:  De  tela  pactes  Bont  en  eflfethonteux  et  contraires aux  moBurs.  lis  ne  foot 
qu'attiser  I'esprit  de  tracassere6  et  de  litige ;  ils  transforment  Phonorable  minis- 
tore  de  defensenr  ou  d'officier  miniBt6riel  en  un  trafic  sordide,  en  une  vile  specu- 
lation, sur  la  position  des  pauvres  piiudeurs;  ils  sent  une  sonrce  de  vexatioiis 
pour  les  hommes  timides,  quisevoient  aux  prises  avec  des  16gistes  enhardispar 
Phabitude  des  luttes  judiciaureSf  animus  par  I'intfir^t  personnel,  et  ann6s  de  tons 
les  pi^ges  de  la  chicane* 
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stontefini  que  le  droit  Utigienx  ne  Bobsiste  pu  moim,  et  qua  ]•  Niw  Orlbaits 
Mileiir  oe  pent  se  prtvalolr  d^  ce  trafic  deshonndte  pour  se  pr^tendre  Iib6r6.    ^    ^^^^ 
iBeaae  dispositioD  de  loi  ne  d^ckure  la  cr^ance  6teinte.    Settlement,  la  cession       Wbbb. 
est  aaSe  et  le  ddbiteur  pent  en  reqn^rir  lanallit6  poor  se  sonstraire  aux  ponr- 
lutaspleines  d*ftpret6  d'un  cessionnaiFeredoutable,  et  pour  demander  d'etre 
■is  en  fiioe  de  son  veritable  cr6ancier.     Troplong's  Vente,  No.  196. 

DnrantoDabo  says:  S'ils Taraient  entenda  ainsi,  Us  ranraient  dit  expres- 
steMQt,  poisqne  I'annalation  d'un  droit  ne  doit  r^sulter  que  ^une  disposition 
ftmieUe  de  ia  loi,  les  nQnit68  ne  pouvant  6tre  suppl^ies  par  le  jnge.  D'oQ  noos 
eoBdnoDB  qne  le  droit  n'est  pas  6teint  par  la  nallit6  de  la  cession.  Daranton  lib. 
3,  tk.  6,  No.  145. 

Hie  plea  of  res  judicata  is  untenable.  The  decree  in  WaUrsUm  t.  Wehh, 
decided  that  he,  being  a  purchaser  of  a  litigious  right,  could  not  maintain  an 
I  to  enforce  it.  It  shut  the  door  of  justice  against  him,  by  decreeing  in 
that  his  purchase  was  null  as  to  the  defendant,  but  it  did  not  adjudge 
the  nullity  of  the  right  so  purchased.  This  suit  is  brought  by  another  party, 
and  involres  other  questions,  than  those  decided  in  that  cause.  The  question  there 
was,  shall  WdUrstan  be  permitted  to  sue?  The  question  here  is,  is  the  origi- 
nal debt  avoided  ? 

The  autliority  of  the  thing  adjudged,  takes  place  only  with  respect  to  what 
1VBS  the  object  of  the  judgment  (^  regard  de  ce  qui  a  fait  Tobjet  du  jugement). 
The  thing  demanded  must  be  the  same;  the  demand  must  be  founded  on  the 
same  cause  of  action;  the  demand  must  be  between  the  same  parties,  and 
fermed  by  them,  against  such  other  in  the  same  quality.    Civil  Code,  art.  2265. 

The  judgment  of  the  district  court  is  affirmed ;  the  costs  of  appeal  to  be  paid 
by  die  appellant. 


Oakey  and  Hawkins  v.  Samuel  Weil. 

WhoB  an  aoooont  htf  been  itated  and  a  balance  aicertained,  and  the  aoooant  in  this  oon- 
ditkn  ia  presented  to  the  debtor,  and  he  acknowledgei  iti  oorrectneu,  the  creditor  may 
reooter  tiie  balance  of  acooant  withont  producing  accommodation  acceptance!,  notes, 
kc^  the  payment  of  which  forms  items  of  the  acoonnt. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.  /.  M. 
Bmnotj  for  plaintiffs.  Geo^  S.  Lacy,  for  defendant,  cited  Ames  ▼.  The 
FtopUft  Telegraph  Company,  5th  Ann.  184.    By  the  court: 

SuDXUiv  J.  When  an  account  has  been  stated  and  a  balance  ascertained, 
and  the  account  in  this  condition  is  presented  to  the  debtor,  and  he  acknowledges 
its  correctness,  the  creditor  may  recover  the  balance  of  account  without  pro- 
ducing accommodation  acceptances,  notes,  dec.,  the  payment  of  which  forms 
items  of  the  account.  See  Groenleaf  on  Evidence,  vol.  2,  sec.  127.  Allain 
and  Tremoulet  v.  Lazarus,  14  L.  K.  330.    Freeman  v.  Howell,  4th  Ann.  197. 

In  this  case,  the  testimony  satis&ctorily  proves,  that  the  account  annexed  to 
the  petition,  and  showing  a  balance  in  fiivor  of  the  plaintiff  of  Si  400  96,  was 
sodubited  to,  and  acknowledged  as  correct  by  the  defendant's  partner.  The  dis- 
tiict  judge  does  not  seem  to  have  had  any  doubts  as  to  the  fact  of  acknowledgment, 
bat  appean  to  have  been  of  opimon  that  the  plaintiffs  ought  not  to  have  judgment 

39 


ITO  SUPREfifE  COUBT  OF  LOUISIASfAt 

Oakkt      wittMmtprodiiciiigdiedTafiB.  &Cm  that  tiiej  mig^t  be  refltwed  «r 

WsiL.       ^^  ^^  ^^  ^^  ^^^  ^'^^  error. 

It  ]g  tiierefore  decreed,  that  the  judgment  of  the  diatriet  oonit  be 
and  that  tbe  plaintiffs,  Oakeysnd  HawkitUt  reeorerfiom  Ihe  defendaatt 
Weii^  the  snm  of  91400  96,  with  interest,  as  prayed  fiir,  finmi  jn&ial 
to  wit,  from  the  16th  of  Jnly,  ISSl*  until  paid,  and  costs  m  both  oomts. 


William  Bell  v.  The  Widow  Bouney. 

A  peison  who  makes  tndBells  a  macliine  in  vioUtioii  of  the  rigliti  of  the  patentee^ 
maintain  an  action  to  reooTcr  the  impaidpozchafexnoney.  Nor  can  the  purchaser,  wbe 
haa  been  preyented  by  the  patentee  from  naing  the  machine,  recorer  from  the  yeiidar  fStm 
porcfaaae  money,  where  from  the  ciicomatancea  he  should  have  known  that  tilie  TeBdor 
had  no  right  to  selL 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Race  and  FostcTf  for  the  plaintiff.    L.  Castera^  for  defendant     By  tibe 
court: 

Preston,  J.  In  August  1847,  the  plaintiff  made  and  sold  to  the  defendant 
a  machine  for  making  biscuit,  for  five  hundred  and  ten  dollan,  of  which  he  paid 
$250.    He  sues  for  the  balance. 

It  is  proved  sufficiently,  that  it  was  a  machine  for  which  a  patent  in  &vor 
of  John  and  Charles  Bitice,  was  renewed  by  a  resolution  of  Congress,  approved 
the  22d  of  February,  1847. 

The  defendant  denies  her  liability  for  the  claim,  and  also,  by  reconventiao, 
claims  the  two  hundred  and  fifty  doUars  paid  by  her  to  the  plaintiff*  and  also 
three  hundred  and  fifty  dolkirs  paid  by  her  to  the  assignee  of  the  patentees, 
for  the  right  to  use  the  machine. 

The  last  sum,  it  is  evident,  she  cannot  recover.  She  paid  die  proper  person 
for  the  use  of  a  right  belonging  to  him.  But  the  phiintiff  has  entirely  ftiled 
to  show  that  he  had  a  right  to  make  and  sell  the  machine  called  for  by  Btuu^m 
patent. 

Now  we  consider  the  acts  of  Congress,  giving  treble  damages  as  a  penal^ 
for  violating  another's  patent,  as  penal  laws,  and  the  act  an  offence.  No  one  can 
acquire  a  right  by  the  commission  of  an  offence. 

It  appears  that  the  plaintiff  has  compromised  with  the  assignee  of  the  patentee^ 
for  the  damages,  but  that  does  not  leg^e  his  act,  or  give  hun  any  right  against 
the  defendant. 

The  counsel  of  the  plaintiff  contends,  that  he  only  made  and  sold  the  machine* 
not  the  right  of  using  it.  To  give  force  to  the  distinction,  he  should  have  ahown 
that  the  defendant  knew  of  tiie  patent  at  the  time,  and  agreed  to  bay  die 
machine  without  the  right  of  using  it. 

The  act  of  Congress,  passed  m  1800,  prohibits  die  making,  as  weD  as  using 
or  selling  the  thing,  whereof  the  exclusive  right  is  secured  to  another ;  so  diat 
the  making  and  selling  the  machine  alone,  without  the  right  of  using  it,  wm 
an  unlawful  act,  for  which  the  plaintiff  can  recover  nothing. 

We  are  of  opinion,  that  the  defendant,  from  her  vocation,  knew,  or  siioiiJd 
have  known,  that  she  had  no  right  to  buy  and  use  the  machine,  without  the 
consent  of  the  patentee  or  his  assigns,  and  that  she  cannot  recover  back 
pud  to  die  plamtiff  for  an  unlawful  purpose. 
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it  ii  dt^n^dt  tlwt  tlie  judgment  of  the  diatrict  court,  be  reversed,  end  that        Bill 
teve  be  judgment  Ibr  die  defendant  againit  the  plaintiff's  claim,  with  costs.    It      Bouhit. 
r  ordered,  and  decreed,  that  there  be  judgment  for  the  plaintiff  against 
I  of  the  defendant  in  reconvention,  with  the  costs  of  the  same,  and 
i  die  appellee  pay  die  cost  of  this  appeal. 


Thompson  6.  Bird  v.  S.  6.  Laycock, 

S.  G.  Laycock  v.  Thompson  G.  Bird» 

Adelia  Bird,  wife  of  S.  G.  Laycock,  v.  Thompson  G.  Bird. 

Ab  duCiiot  ooart  lefiued  tD  homologmte  an  awards  and  referred  it  back  to  the  arbitraton. 
BM :  The  jodgment  ii  not  final,  and  there  can  be  no  appeal. 

Tim  eomt  will  not  let  aaide  an  award,  upon  the  allegation,  that  the  amicable  oompoonderi 
BBflooQatraed  the  deposition  of  a  witnesi,  particularly  where  the  party  oppocing  the 
award  had  eabmitted  the  depoiition,  for  it  was  his  fanit,  that  he  did  not  obtain  more 
sipliail  tastJoMmy  from  the  witness.  Nor  will  the  award  be  interfered  with,  on  the  ground 
dnt  osie  of  the  oonpoondeis  had  in  his  possession  voochers  whioh  wonld  hare  benefitted 
the  party  opposing  the  award,  where  those  vouchers  had  been  receired  by  the  referree, 
m  the  oonrse  of  his  bnsiness,  before  the  submission  ;  for  a  party  camiot  complain,  that  the 
referees  did  not  act  upon  testimony  not  sabmittedto  them. 

APPEAL  firom  the  District  Court  of  East  Baton  Roage,  Burkt  J.  Cyrut 
Radif,  for   Thompson  O.  Bird.    Oeorge  S.  Lacy^  for  Laycock  ct  al. 

On  a  motion  to  dismiss  appeal : 

Pbxstoit,  J.  These  three  suits  were  referred  to  amicable  compounders,  and 
bD  matten  in  controversy  between  the  parties. 

Tley  made  thebr  award  on  14th  of  July,  1851.  On  the  15th,  Thompson  Q. 
Bird  filed  a  petition  against  Laycock  and  wife,  praying  that  the  award  might  be 
homologated,  and  made  .the  judgment  of  the  court  Laycock  and  wife  made 
opposition  to  it  on  several  grounds.  Although  ten  days  may  have  elapsed  after 
notice  to  diem  to  oppose  the  award,  they  were  still  in  time,  as  it  had  not,  in 
point  of  &ct,  been  closed  by  judgment.  The  arbitrators  themselves  also  ap- 
pGed  to  die  court,  to  refer  the  award  back  to  them,  because  some  vouchers  in 
tiMirpoanenon,  atthe  time  it  was  made,  had  been  overlooked.  The  court 
rafesed  to  homokigBte  the  award,  but  referred  it  back  to  the  arbitrators.  Thomp- 
mm  G,  Bird  hae  appealed. 

He  cannot  do  so,  the  judgment  is  not  final ;  indeed  liiere  is  no  judgment. 

Even  if  we  err  in  this  view  of  the  case,  we  think  there  was  sufficient  reason 
In  refer  the  award  back  to  the  arbitrators.  Their  award  was  under  the  control 
of  the  eonrt,  not  to  alter  or  amend  it,  to  be  sure,  more  than  die  verdict  of  a  jury, 
but  to  grant  a  reviakin  of  it  for  any  good  and  legal  cause. 

We  think  with  the  district  court,  that  such  cause  existed. 

The  appeal  is  dismissed  at  the  cost  of  the  appellant. 

This  eaee  was  afterwards  tried  on  its  merits.    By  the  court : 

SuDXLL,  J  •  These  parties,  having  been  engaged  in  litigation  with  each  other, 
wfaried  all  die  matten  in  controveEsy  between  diem,  to  i>.  i>.  Avery  and  WU- 
tiamS.  Pike^  ae  amieable  compounders.  After  many  sittings,  at  which  the 
I  and  diefar  counsel  were  present,  and  after  hearing  oral  and  written 
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BiBD        efidenoe,  the  arintnton  finally  retained  their  award,  in  &vor  of  fiirA   far 
Latcocx.     ^®  ^^^  of  $5169,  with  eight  per  cent  interest,  from  Jvify  22d,  1851. 

Upon  a  role  taken  npon  Laycoek  and  wife,  to  show  caose  why  the  sward 
should  not  be  homologated  and  rendered  executory,  they  opposed  the  rale  npoo 
grounds  which  are  also  uiged  by  their  counsel  here.  One  of  them  is,  in  snb- 
stance,  that  the  arbitrators  misconstrued  the  evidence  of  Davidson^  whose 
testimony  was  submitted,  by  Laycoek  and  wife,  in  the  form  of  a  depoBitkm. 
Another  was,  that  at  the  time  of  the  hearing  by  the  arbitrators  and  of  making  the 
award,  Pike^  one  of  the  arbitrators,  had  in  his  possession  certain  Touchers* 
which,  if  they  had  been  brought  forward,  would  have  established  a  fuither 
credit  in  favor  of  the  respondents  against  Bird. 

Under  the  facts  disclosed  at  the  trial  of  the  rule,  it  is  questionable  whether  it 
would  have  been  consistent  with  the  usual  rules  of  practice,  to  open  the  award, 
even  if  it  had  not  been  rendered  by  amicable  compounders.  For  if  the  depoei- 
tion  of  Davidson  was  obscure,  as  seems  to  have  been  the  case,  it  was  the  fianlt 
of  the  respondents  that  they  did  not  use  due  diligence,  and  obtain  further  aod 
more  explicit  testimony  from  him.  We  infer  from  the  opinion  of  the  district 
judge,  that  he  thought  there  was  remissness,  in  this  respect,  on  the  part  of  the 
respondents ;  and  it  was  not  upon  this  ground,  that  he  ordered  the  award  to  be 
set  aside.  It  is  also  proper  to  observe,  that  a  new  deposition  of  Davidson^ 
which  the  respondents  offered  at  the  hearing  of  the  rule,  to  support  the  sugges* 
•  tion  that  the  arbitrators  had  misconstrued  his  testimony,  is,  itself^  loose  and 
indefinite.  As  to  the  vouchers,  it  appears,  from  the  evidence  ojQTered  at  the 
trial  of  the  rule,  that  vouchers  did  exist  for  two  small  sums,  amounting  to  $138 
paid  for  costs  by  Pike.  But  it  is  not  pretended  those  vouchers  were  offered  in 
evidence  before  the  arbitrators.  They  seem  to  have  come  into  the  possession  of 
Pike,  not  as  arbitrator,  but  in  the  course  of  some  anterior  business  relation  in 
which  he  acted  for  the  respondents.  The  respondents  should  not  be  permitted 
to  complain,  that  the  arbitrators  did  not  act  on  vouchers  which  were  never  pro- 
duced in  evidence  before  them,  and  of  the  existence  of  which  at  all,  one  of  &e 
arbitrators  seems  to  have  been  entirely  ignorant,  while  the  other's  knowledge 
of  their  existence  was  unofficial. 

Viewed  therefore  as  a  case  of  ordinary  arbitration,  it  would  be  quite  ques- 
tionable, whether  an  award  prepared  after  abundant  opportunities  to  prodnce 
evidence ;  after  ample  discussion  by  parties  and  their  counsel;  and  after  matoie 
deliberation  by  the  arbitrators,  should  be  set  aside  on  the  lame  showing  made 
by  the  respondents.  But  at  aU  events,  it  is  quite  clear,  that  an  award  of  amica- 
ble compounders  ought  not  to  be  disturbed  under  such  circumstances.  This, 
we  think,  clearly  results  from  the  provisions  of  our  codes  on  the  subject  of  ami- 
cable compounders,  and  the  decided  cases. 

Our  Civil  Code,  under  the  title  of  arbitration,  recognizes  two  classes  of  arbi- 
trators :  ^*  the  arbitrators  properly  so  called,*'  and  ''  the  amicable  compounders.** 
Art.  3076.  The  following  article  defines  the  difference  between  them,  as  to  tiw 
principles  by  which  they  are  to  be  guided  in  the  discharge  of  their  duty.  ««The 
arbitrators,  says  article  3077,  ought  to  determine,  as  judges,  agreeably  to  the 
strictness  of  the  law.  Amicable  compounders  are  authorized  to  abate  some- 
thing of  the  strictness  of  the  law  in  favor  of  natural  equity.  Sent  autorises  i 
sa6vie  Pequiti  naturelle." 

Such  being  the  authority  of  amicable  compounders,  they  are  to  be  considered 
as  m  a  peculiar  degree,  mediators  of  peace.    When,  therefore,  parties  embroiled 
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beeoiiM  alanned  at  the  prospect  of  its  expense,  its  ddays,  its  many  Bibd 
fMpteiiiig,  wearisome  and  irritatiDg  incidents,  and  seek  among  their  friends  latoocx. 
JM^ef  of  their  own  choice,  and  clothe  them  with  the  authority  of  amicable 
oHpoaaderi,  they  are  considered,  to  use  the  simple  and  expresrive  language  of 
Duat,  as  saying  to  such  arbitrators,  that  each  party  is  wiDing  to  abate  something 
of  wfaat  they  hope  for  in  justice,  and,  for  the  love  of  peace,  to  forego  a  part  of 
AeiriBterests ;  that  they  prefer  the  considerations  of  peace  and  quiet,  to  the 
ri|Drof  JQSIice,  which  might  leave  still  occasions  of  strife  and  contention. 

Bat  while  our  law  regards  with  favor  this  mode  of  terminating  differences, 
it  tikes  care  that  the  object  for  which  the  submission  is  made,  shall  not  be 
Mited,  when  the  spirit  of  forbearance  and  peace  which  elicited  the  sub- 
DiBbn  to  amicable  compounders,  has  been  ruffled  in  the  breast  of  either  par^ 
bj  m  adverse  award.  Therefore,  the  lawgiver  has  made  a  wide  distinction 
betiroeD  ordinary  arbitrators  and  amicable  compounders.  ^*As  regards  the 
awud  of  arbitrators,  the  court  may  rectify  the  errors  they  contain,  even 
dtasgh  the  partiea  had  agreed  that  such  award  should  be  made  the  judg- 
msDt  of  the  court,  unless  the  same  have  been  rendered  by  amicable  com- 
pouders." 

'*Bot  if,  from  the  subpiission  entered  into  by  the  parties,  it  appears  that  they 
intendsd  to  give  the  arbitrators  power  to  act  as  amicable  compounders,  the 
court  cannot  revise  the  award.  It  must  be  homologated  as  it  stands,  in  order 
tint  it  may  have  the  effect  of  a  definitive  judgment.*'  Code  of  Practice,  arti- 
cles 459,  460. 

Theee  siticlee  have  been  repeatedly  the  subject  of  judicial  comment.  In  Davis 
^.  Leeds,  which  appears  to  have  been  elaborately  argued,  Mathews,  J.,  remarks : 
"The  submission  in  the  present  case,  clearly  contains  a  grant  of  power  to 
dieariRtratorB  to  act  as  amicable  compounders,  and,  consequently,  deprives  the 
triboaals  of  the  country  of  all  authority  to  revise  the  award  rendered  in  pur- 
nance  of  it.  Whatever  has  been  done  in  relation  to  the  matters  actually 
nferred  to  their  decision,  if  done  honestly,  must  remain  without  the  possibility 
of  raviflioD;  and  as  a  necessary  consequence,  without  alteration  or  amendment 
Acts  dooe  by  such  arbitrators,  baring  no  just  relation  to  the  matters  in  dispute 
aobmitted,  would  be  absolutely  void,  and  gross  misconduct  on  their  part,  exhibit- 
ing a  want  of  due  respect  to  common  and  well  established  rules  in  regard  to 
rigjU  and  wrong,  or  extreme  partiality  in  their  award,  would  be  good  causes 
fiir  setting  it  aside  entirely,  if  proven  to  the  court,  on  opposition  to  its  homologa- 
tioo.  Bat  nothing  of  this  kind  is  either  alleged  or  proven  in  the  present  in- 
Aance.  The  whole  of  the  grounds  assumed,  in  the  numerous  points  presented 
by  die  counsel  of  the  defendant,  relate  to  want  of  precision  in  the  manner  in 
which  the  cause  was  laid  before  the  arbitrators,  and  errors  in  theur  award  arising 
from  a  mistaken  riew  of  the  facts  of  the  case.  If  parties  will  submit  their 
^utes  to  be  decided  by  men,  chosen  by  themselves  as  judges,  under  the  ap- 
pellation of  amicable  compounders,  they  must  abide  their  judgments,  without 
liopee  of  having  them  revised  by  the  courts  of  justice  established  by  the  Con-  ^ 
ttitotion  and  laws  of  the  State.  Such  judges  are  not  required  to  determine 
aceordmg  to  the  strictness  of  the  law.  They  are  authorized  to  abate  something 
of  the  strictneas  in  fovor  of  natural  equity.    L.  Code,  art.  3077.*' 

So  m  Canty  V.  Beal,  the  award  of  amicable  compounders  was  attacked  as 
being  grossly  erroneous,  but  not  for  fraud  or  misconduct  on  the  part  of  the 
nferrees.    Morphy,  J.,  cites,  with  approbation,  the  opinion  in  Davis  v.  Leeds^ 
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aod  addf:  «*ABto  any  erran  aHegid  to  iMKve 


Latcocl     even  were  they  as  obvioiu  as  repreaeoted  by  the  appeOaat,  (whwfai 


inspection  of  the  record,  we  are  by  no  means  praparad  to  adoMl)  we  do 
feel  ourselves  anthoriBedto  inqafa!e  into  tfaem.    Whatever  has  been 
done,  in  relation  to  the  matters  actually  referred  to,  the  decision  of  tiie  i 
componnden  cannot  be  revised  or  altered  by  a  court  of  justice.    Godaof  Pne* 
tice,  art.  459  and  460.    L.  Code,  art.  3077,  3096. 

Indeed,  the  doctrine  above  enunciated,  is  as  ancient  as  the  Partidas.  **lm. 
otra  manera  de  jueces  de  avenencia  es  k  que  llamaa  en  latin  arintratorea,  qna 
quiere  tanto  decir  como  alvedriadorea  et  comunalea  amigps  que  son  eeoogldas 
por  placer  de  amas  las  partes  para  avenir  et  librar  las  contiendas  qam  hen 
bieren  entre  sf  en  qnalqnier  manera  que  ellos  tovieren  por  hien:  et 
atales  despues  que  fueren  escogidos  et  hobieren  rescebklos  los  pleytos  et  laa 
tiendas  desta  guisa  en  su  mano,  han  poder  de  oir  las  razones  de  ami 
partes,  et  de  avenirlas  en  qual  manera  qnisieren.  Et  maguer  non  fie 
sf  comenzar  los  pleytos  por  demanda  et  por  respuesta,  et  non  catasen 
cosas  que  los  otros  jueces  son  tonudos  de  guardar,  con  todo  eso  wddrie  el  jvkie 
6  la  avenencia  que  elios  ficieren  entre  amas  Iss  partes,  solo  que  sea  ^sgIid  6 
bona  fe  et  sin  engafio.     Partida  3,  tit.  3,  lex  23. 

In  conclusion,  we  think  with  the  appellanf  s  counsel,  that  if  such  eacnoea  as 
are  presented  in  this  case,  against  the  award  of  amicable  compoundevs  wwe 
recognized  by  courts,  it  would  cease  to  be  that  sslutaiy  method  of  patting  aa 
end  to  litigation,  which  the  law  contemplates  and  fiivors.  Compromiasam  ai 
finiendas  lites  pertinet  interest  reipublicsD  ut  sit  finis  litium. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reveraed. 
And  it  is  further  decreed,  that  the  award  of  the  arbitrators  be  homologiBtBd  aed 
made  executory,  so  that  the  said  Thompton  O,  Bird  do  recover  from  the  aaid 
Adelia  Bird^  wife  of  iS.  O,  Laycock,  the  sum  of  $5169,  with  eight  per  eeot 
interest  per  annum,  from  the  22d  day  of  July,  1851,  and  the  costs  of  this  ap- 
peal, and  of  the  collectbn  of  said  sum  and  interest  by  execution.  And  it  is 
further  decreed,  that  the  costs  that  had  accrued  in  these  above  entitled  siiitB, 
from  the  12th  March  1850,  and  in  the  homologation  of  the  award,  indudhig  die 
sum  of  $300,  the  compensation  of  the  arbitrators  fixed  by  consent  of  partiee,  be 
paid  in  equal  proportions  by  said  parties,  to  wit :  one  half  by  said  Thompson  O. 
Bird^  and  one  half  by  said  Adelia  Laycoek  and  5.  O.  Laycock^  her  huabaDd. 


Mary  Z.  Grover  v.  S.  M.  D.  Clarke. 

7    174 
.^LjU^I  The  interest  of  the  mother  in  the  eitate  of  her  deceued  child  must  be  gorened  hy  axtidM 

899,  900  of  the  Giril  Code  which  treat  of  inheritance,  and  not  by  aitide  1481,  wliidi  treata 
of  donationi.    That  intereat,  therefore,  ia  one-fourth  and  not  one>third  of  the  dnld's  eatato. 

APPEAL  from  the  District  Ck>urt  of  West  Baton  Rouge,  Burk^  J.     Geor^ 
jS>.  Lacy,  for  plaintiff.    Lobdellt  for  defendant.    By  the  court: 
PasSTON,  J.    Hyram  S.  Cfrover,  in  his  lifetime,  entered  into  a  oopartoevalup 
with  Dr.  Nolan  for  the  cultivation  of  sugar,  upon  a  plantation  owned  by  i 
jointiy,  lying  in  the  parish  of  West  Baton  Rouge,  which  oopaiteership  i 
existonce  at  the  time  of  OTover*s  death.    It  appears  from  the  oTidenee  in  the 
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imrt.  tint  liie  phintf  ud  €hrmfer  internumried  in  the  moDth  of  Febraaiy,  Gnorsm 
Wfi,  ad  tint  the  kttar  dapartsd  this  life  on  the  16th  of  October,  1846,  leaving  CLAitia. 
iittbwiagdifldmi  hit  henn :  Harriet^  Pavline,  Hyram,  Jwtus  and  Jamet 
BmUton,  ehUdren  by  his  fint  wife,  and  Mary  E$UlU  the  child  of  the  plaintiff  in 
Aiiaelni.  Plpenont  to  his  death,  he,  Orover,  made  his  last  will,  which  has  been 
Mf  pniiated,  whereby  he  made  m  favor  of  his  wife,  the  plaintiff,  the  following 
fcpoBlioM :  •^He  gave  her  three  thousand  doUars  for  her  own  use  and  benefit, 
■d  iho  hb  boroudie  and  hones.  So  long  as  she  remained  a  widow,  she  was  to 
hm  tbe  use  of  the  house,  yard,  dec.;  to  be  furnished  with  necessary  supplies ; 
an  ts  rseeire  three  hundred  doHara  per  annum,  and  have  the  use  of  the  slaves 
iWpfc,  i  Caroline^  Charity  and  KiUy.'' 

Bf  tfae  will,  S.  M,  D,  Clarke  was  appointed  executor  and  tutor  to  the  testator's 


Shoitisr  after  Ae  death  of  Orover^  Mary  Estdle,  his  child  by  the  plamtiff, 
ih»  departed  lliia  life,  leaving,  as  her  heirs,  her  mother  and  half  brothers  and 


1%ifl  action  was  commenced  lor  the  rendition  of  an  executor's  account,  for  the 
>NDf«y  of  the  legpBcy  of  ^000,  and  the  further  legacy  of  $300  per  annum 
from  Gfaotr*$  death  untO  the  expiration  of  the  plaintiff's  widowhood ;  for  the 
leeoieiy  of  the  barouche  and  horses,  and  to  obtain  the  use  of  the  servants,  and 
•f  Kbe  hoBse,  garden,  dcc.«  as  set  forth  in  the  will ;  for  the  rendition,  by  Clarke, 
rf  faii account  aa  tutor  of  Mary  EsteUe ;  &r  the  recovery  of  plaintiff's  portion 
flf  die  estate  of  her  deceased  child,  Mary  Estelle,  with  a  decree  of  partition; 
ttd,  hstiy,  to  obtain  a  decree  for  the  interest  of  the  plaintiff  in  the  community 
of  aeqoets  between  her  and  her  deceased  husband,  alleged  to  amount  to 
•835  13. 

The  evidence  in  the  record  satisfies  the  court  that  the  annual  allowance  of 
t300  to  the  plaintiff,  by  the  wOl  of  her  decased  husband,  has  been  paid  to  her 
'iBiBg  the  yean  in  which  she  remained  a  widow ;  and  that  having  married 
Eduard  Boegle^  who  joins  her  in  prosecuting  this  suit,  she  has  lost  any  legal 
dun,  on  her  part,  ibr  the  continuance  of  that  allowance,  and  has  put  an  end  to 

barxig^  as  usufructuary  of  the  house  and  yard,  the  negroes  Ralph, , 

C^nivu,  Charity  and  KUty^  and  the  supplies  necessary  for  her  use  and  the  use 
«f  hff  fumty.    Her  demands  in  these  respects,  therefore,  must  be  rejected. 

It  is  admitted,  by  counsel,  that  Clarke  acted  as  tutor  of  Mary  EsUlle  for  a 
▼siy  thort  time,  and  during  that  period  he  received  and  disbursed  nothing  in 
that  OB]»dtf  •  Under  such  circumstances,  he  has  no  account  to  render  as  the 
Morof  the  plaintiff's  child,  and  he  must  be  discharged  from  that  portion  of 
phiatiff 'i  demand. 

It  ii  contended,  on  the  part  of  the  plaintiff,  that  judgment  should  have  been 
nndered  in  fiivor  of  the  estate  of  Gfrover,  and  ageinst  Clarke,  as  executor,  for 
the  ram  of  three  thousand  and  seventy-three  dollan  and  forty-five  cents ;  and, 
fiDthermore,  it  is  urged  that  the  community  is  indebted  to  the  plaintiff 
ia  the  sum  of  eight  hundred  and  thirty-five  dollan  and  thirteen  cents, 
llae  settlement  of  these  claims  required  the  examination  of  long  and  intricate 
•eeoants,  kept  by  John  R.  Shaw  Sf  Co.  ¥rith  Orover  and  Nolan ;  the  accounts  of 
Qroocrw^  Qrover  and  Nolan  ;  and  the  accounts  of  Nolan  kept  with  Qrover 
nd  N<ian  ;  the  investigations  of  a  mass  of  testimony,  and  the  perusa]  of  a  great 
noy  vonchen.  These  accounts,  which  are  complicated  and  running  through 
•  Nries  of  yean,  diould  have  been  referred  to  auditon,  and  our  examination  of 
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Obotbk  tiiem  u  not  salasfiictoiy  to  onnelres.  The  ooangel  for  the  ptitie0i  at  the 
Clabo.  tim®*  have  pressed  upon  the  court  the  necessity  of  a  final  judgment,  and  ander 
such  circnmstances,  from  the  best  examination  we  have  been  aUe  to  give  tfaeaat 
and  taking  into  considemtion  the  decision  of  the  district  judge,  we  have  conchided 
to  consider  the  community  between  the  plaintiff  and  her  deceased  husband  as  about 
balanced  as  to  money  claims,  leaving  on  hand,  however,  the  boy  WiUiam^  who  is 
found  in  the  succession  as  community  property,  to  be  partitioned  as  hereinafter 
set  forth ;  the  executor's  accounts  being  approved  so  for  as  they  are  not  inconflis- 
tont  with  this  decree. 

Our  attention  has  been  next  durectod  to  the  claim  of  the  plaintiff  for  the  legacy 
of  $3000,  contained  in  the  wiQ  of  her  decased  husband.  It  is  admitted  by  the 
counsel  for  the  plaintiff,  in  his  printed  brief,  that  the  deceased  was  not  pennitted 
by  law  to  bequeath  in  fovor  of  his  wife  an  amount  exceeding  the  tenth  part  of 
his  estate,  or  the  usufruct  of  one-fifth  part  thereof.  He  contends,  however, 
that  the  basis  upon  which  the  amount  must  be  calculated,  is  the  present  condi- 
tioD  of  the  estate,  and  not  the  condition  which  it  had  at  the  time  of  Chroveft 
death.  We  do  not  think  the  present  case  forms  an  exception  to  art.  1492  of 
the  Code,  and  have  concluded  that  **  to  determine  the  reduction  to  which  the 
donation  of  $3000,  made  to  the  plaintiff,  is  liable,  an  aggregate  must  be  formed 
of  all  the  property  belonging  to  her  deceased  husband  at  the  time  of  hie  decease. 
The  debts  due  by  the  estate  must  be  deducted  from  the  aggregate  amount,  and 
the  disposable  portion  calculated  on  the  balance."  The  legacy  of  $3000  has  been 
reduced  by  the  district  court  to  one-tenth  of  the  net  estate  of  the  testator,  at  the 
time  of  his  death,  which  was  fixed  by  the  judge  at  $13,200 ;  in  fixing  which 
amount,  he  is  folly  justified  by  the  pleadings  and  evidence,  and  as  the  one-teath 
of  the  amount  is  the  sum  of  $1320,  and  as  the  plaintiff  does  not  press  her  ri|^ 
to  the  usufiruct  of  the  fifth  of  the  estate,  the  judgment  of  the  district  court, 
on  this  part  of  the  case,  must  be  afiirmed. 

The  plaintiff,  in  her  petition,  claims  to  be  the  sole  heir  of  her  deceased  cbildv 
Mary  EsUlle^  and  prays  for  a  judgment  recognizing  her  as  such.  In  the  brief 
of  her  counsel,  however,  she  disclaims,  under  articles  899,  900,  907,  909  of  the 
Code,  any  expectation  of  recovering  the  entire  estate  of  her  child,  and  limits  her 
demand  to  one-third  of  the  same. 

In  support  of  this  position,  it  is'srgued  that  when  the&e  articles  of  the  Civil 
Code  are  placed  in  contrast  with  article  1481,  it  will  be  seen  that  the  plaintiff  is 
a  forced  heir  of,  and,  therefore,  entitled  to  a  third  of  her  child's  estate ;  and  it 
is  said  that  reason  and  a  proper  interpretation  of  the  legislative  will,  both  sup- 
port the  construction  given  to  the  code  by  the  plaintiff.  In  these  yiews  we 
cannot  concur  witji  the  counsel  for  the  plaintiff.  The  last  article  seems  incon- 
sistent with  articles  899  and  900.  These,  however,  treat  of  inheritance^  which 
is  the  subject  under  consideration,  and^are  explicit. 

The  article  1481  treato  of  donations,  and  does  not  expressly  apply  to  the 
present  case.    Therefore  we  have  concluded,  that  the  interest  of  the  plaint^  in 
the  estate  of  her  deceased  child,  Mary  EsUUe,  must  be  governed  by  the  aitt. 
899  and  900  of  the  code,  and  is  one-fourth,  and  to  that  extent  she  is  recognaedL 
by  the  court  as  the  heir  of  her  deceased  child. 

The  defendant  has  filed  an  account,  in  which  he  has  charged  the  plaintiff  for 
the  rent  of  the  dwelling  house,  out  houses,  furniture,  &c.;  for  the  use  of  Qzrp- 
linef  Silva,  Ralphs  Charity  and  Kitty ;  for  the  prorisions  and  articles  of 
neceisaxy  suppliei,  and  for  the  yeariy  aUowance  of  $300  for  the  years  1847  and 
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IMS*  JDftking  the  aoooant  against  the  plaintiff  amount  to  the  ram  of  S2720.  Obotik 
IVom  the  amount  he  has  deducted  ^82,  admitted  to  be  a  charge  in  favor  of  gl^xb. 
lh»  plaintiff  and  against  the  estate,  and  prays  for  a  judgment  for  the  balance. 
T^  use  of  the  property  and  the  annual  allowance  were  given  to  the  widow  by 
ifae  wiO  of  the  husband ;  the  tutor  of  the  minor,  so  fitr  from  suing  for  a  reduc- 
tno  of  the  donation  in  this  respect,  carried  out  the  will,  and,  as  executor  and 
tutor,  the  defendant  placed  the  property  and  funds  in  the  possession  of  the  plain- 
tiff. She  receiTed  and  used  the  same  in  good  faith,  with  every  reason  to  sup- 
poM  that  she  was  enjoying  her  own  property.  The  executor  ought  not  to  be 
pannitted  to  defeat  the  wishes  of  the  testator  ;  nor  should  he,  as  tutor  of  the 
diildren,  be  allowed  to  recover  the  value  of  the  use  of  certain  property  which 
wu  not  only  given  as  a  dying  bequest  to  their  father's  wife,  probably  for  their 
benefit,  as  well  as  her  own,  in  keeping  his  family  and  property  together,  and 
which  die  has  been  permitted  to  use  and  enjoy,  without  any  expectation,  on  her 
pot,  of  being  called  upon  to  pay  for  such  use.  We  will  say,  further,  that  the 
eootnct  of  partnership  with  Dr.  Nolan  was  a  community  contract,  and  rendered 
tiH  unDgement  useful,  temporarily  at  least,  if  not  indispensable  to  the  estate, 
to  prevent  controversies  and  the  partition  of  the  estate.  The  same  considera- 
tioD  and  principles  laid  down  in  the  case  of  Young  et  aL  v.  Carl  and  Stephenst 
lately  decided,  but  not  yet  reported,  justifies  us  in  rejecting  the  demand  of  the 
necotor,  and  also  the  counter  claim  for  S582,  presented  by  the  plaintiff,  as  an 
oidinaiy  creditor.  Tliis  claim  is  no  where  set  up  in  the  pleadings,  and  is  estab- 
liahed  only  hypotheticaDy  in  the  account  of  the  defendant,  which  we  have 
rejected,  and  therefore  the  credit  must  be  dismissed  with  it. 

The  accounts  filed  by  Clarke,  as  the  tutor  of  the  minor  children,  have  been 
eximined  by  the  court,  and  as  the  under  tutor  who  represented  the  minors  was 
notified  therewith,  and  has  not  appealed  from  the  judgment  relative  to  them, 
md  we  can  see  no  objection  to  them,  they  must  be  approved,  as  primd  facte  at 
least  coirect 

For  die  reasoDS  stated,  it  is  ordered,  adjudged  and  decreed,  that  the  plaintiff's 
dum  aganiBt  the  executor  for  an  alleged  balance  due  by  him,  and  against  the 
eommanity  formerly  existing  between  the  plaintiff  and  her  deceased  husband, 
with  the  exception  of  the  slave  William,  be  rejected.  It  is  further  decreed* 
tfait  the  pfauntiff*  do  recover  from  the  heirs  of  her  deceased  husband,  thirteen 
hundred  and  twenty  dollars,  with  five  per  cent  interest  from  judicial  demand 
votil  piid.  And,  moreover,  that  the  plaintiff  be  recognized  as  the  hehr  of  one- 
fonrtb  of  the  estate  of  her  deceased  child,  Mary  EsULle  Orover,  and  that  the 
execotor  do  account  to  her,  in  that  capacity,  for  one-sixteenth  part  of  the  crops 
of  1847, 1848,  1849,  1850  and  1851,  or  so  much  thereof  as  may  be  left  after 
paying  the  debts  of  the  estate  and  the  deduction  of  charges ;  and  that  the 
nutter  be  referred  to  a  notary  public,  to  make  a  partition  of  all  the  property 
MoDging  to  the  succession  of  the  deceased,  the  plaintiff  to  receive  one-sixteenth 
put  of  the  same,  the  balance  to  be  held  jointly  by  the  surviving  children  of 
Hyram  S.  Grover,  or  to  be  equally  divided  among  them.  It  is  furthermore 
ordered,  that  the  slave  William,  belonging  to  the  community,  be  sold  to  effect  a 
pmition,  and  that  the  plaintiff  do  receive  from  the  proceeds  arising  from  the 
one-half  and  the  sixteenth  of  the  other  half  of  said  proceeds ;  the  balance  to  be 
oqaaDy  divided  among  the  said  children  of  Orover. 

It  is  further  ordered  and  decreed,  that  the  executor's  and  tutor's  accounts  be 
ipproved  and  homologated  according  to  the  principles  of  this  opinion ;  and  that 
ths  costs  of  both  courts  be  paid  by  the  succession. 

83 
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Fletcher's  Heirs  v.  Charles  McMicrbn. 

Ko  leiion  can  be  predicated  of  a  mare  adventare,  where  there  was  do  deceit,  and  die  partiee 
were  eqaally  apprised  of  the  state  of  facts  . 

APPEAL  from  the  Dittrict  Cooit  of  East  Baton  Rouge,  Burk,  J.    X   M. 
Bruiudy  for  Charles  McMicken^  corator  ad  hoc: 

JF*.  Perin^  for  appellees.  No  case  has  heretofore  been  presented  to  the  oourt 
where  they  felt  authorized  from  the  fects,  to  order  the  revision  of  the  sale  on 
this  ground.  And  yet,  in  all  the  cases  reported,  the  right  has  been  clearly 
recognized.  The  testimony  stands  uncontradicted  to  prove :  1st.  That  the  title 
of  the  Fletchers  to  the  plantation,  was  complete  and  perfect,  and  that  they  had 
possession  under  that  title.  Where  a  judgment  has  not  been  reversed  or  an- 
nulled, it  must  have  its  full  force  and  effect.  16  L.  R.  442.  PaUertim  v.  Bom- 
ner  et  al.  14  L.  R.  233.  2d.  That  the  value  of  it  under  that  title,  was  at  least 
$41,250.  3d.  That  the  defendant  never  gave  one  dollar  more  than  $10,100, 
knowing  the  necessity  of  the  sellers  to  make  a  sacrifice  of  their  property. 

The  letters  and  the  implied  confessions  of  the  defendant;  the  deed  of  sale 
and  testimony  of  Mr.  Elam  and  others,  amply  establish  these  facts ;  and  so  did 
the  jury  and  court  consider  them. 

Hero  is  then  a  clear  and  indisputable  case  of  lesion  beyond  moiety,  and  comee 
within  the  provision  of  the  code.  Arts.  1854,  2567.  *^  Lesion  is  the  injuiy 
suffered  by  one  who  does  not  receive  a  full  equivalent  for  what  he  g^ives  in  a  com- 
mutative contract.  The  remedy  for  this  injury  is  founded  on  its  being  the 
effect  ofiroplied  error  or  imposition;  for  in  every  commutative  contract,  equiva- 
lents are  supposed  to  be  given  and  received." 

C.  C.  1855,  2d  clause.  **  In  sales  of  immovable  property,  the  vendor  may  be 
relieved,  if  the  price  given  is  less  than  one-half  the  thing  sold,  &%.** 

For  the  rules  of  ascertaining  whether  there  b  lesion,  see  C.  C.  1864,  2567,  dec. 

If  this  case  is  to  be  governed  by  the  principles  laid  down  in  Copley  v.  Flint 
et  al.  (16  L.  R.  387,  and  1  R.  R.  128)  and  Reviere  v.  Bossiere,  (5  L.  R.  382,) 
it  is  conceived  that  the  court  will  entertain  no  doubt  as  to  the  legality,  propriety 
and  justice  of  affirming  the  judgment  of  the  lower  court.  Beale  v.  Bicker^ 
decided  Feb.  23d,  1852. 

In  addition  to  the  code  and  the  decisions  of  the  court,  on  the  subject  of  lesions, 
I  refer  to  the  following:  Lahaye,  Code  Civil  Annot6,  p.  743,  art.  C.  N.  1674, 
Duranton  T.  16,  No.  435. 

**  If  the  purchaser  has  purchased  with  a  stipulation  of  no  warranty,  or  if  he 
eroressly  purchased  at  his  own  risk,  he  may  be  relieved." 

In  this  case  there  is  a  title  in  complete  form,  **  with  an  express  clause  of  all 
lawful  warranties."  Same  p.  Troplong,  N.  796.  ^<  It  will  not  destroy  the  rights 
of  the  vendor  of  the  property,  it  a  greater  sum  is  inserted  in  the  deed  than  is 
paid  by  the  purchaser.'* 

If,  therefore,  there  had  been  forty  deeds,  expressing  a  fictitious  consideratioii 
of  millions,  the  case  would  be  governed  by  the  actual  amount  paid. 

Same,  Duvergier,  No.  85.  *'  The  price  paid  by  the  purchaser,  and  the  true 
value  of  the  immovable,  are  the  two  terms  of  companson  in  ascertaining  the 
fact  of  lesion."  ^ 

Same,  p.  744,  under  C.  N,  1675,  Domat,  No.  3.  '^  As  there  is  always  more 
or  less  value  attached  to  things,  the  estimate  of  the  true  value,  to  ascertain 
whether  there  is  lesion,  should  be  made  at  the  highest  price,  at  which  the 
thing  has  been  justly  appraised,  at  the  time  of  sale,  because  this  price  is  just, 
and  the  injured  vendor  should  be  favored."  1  Domat,  p.  228,  3d  ed.  1850.  See 
No.  5,  on  p.  229. 

The  highest  price  fixed  by  McMicken  himself,  is  $70,000.  See  rule  in  Di>- 
mat,  p.  933,  part  5.  ed.  1850 — ''not  granted  easily." 

F.  O.  and  P.  H.  Morgan,  for  appellant.    By  the  court : 

EnsTis,  C.  J.  This  appeal  is  taken  by  Charles  McMicken^  from  a  judgment 
of  the  Court  of  the  Sixth  District,  by  which  the  plaintiffs  recovered  three-fourtlu* 
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iocerettin  a  trftctof  knd,  situated  on  the  eatt  baok  of  the  river  Miuianppi,  in 
the  parish  of  East  Baton  Rouge.  The  judgment  gave  the  defendant  the  right 
tt>  retain  the  property  on  paying  an  additional  price,  and  directed  the  sum  paid 
by  him,  to  lie  refunded  in  the  event  of  his  not  electing  to  keep  the  property. 
The  recovery  was  based  upon  lesion,  in  the  purchase  of  the  plantation  from  the 
agent  of  the  plaintiffs',  by  the  defendant. 

On  this  appeal,  the  only  question  presented,  is  that  of  lerion.  It  is  notneces- 
saiy  to  notice  the  complication  in  which  this  matter  is  involved,  the  parties 
themselves  having  no  interest  in  it. 

On  the  19th  of  October,  1848,  the  plaintiffs,  some  of  whom  reside  in  Mexico, 
and  (vthers  in  Spain,  by  their  agents,  (Mham  L.  Dabestdn  and  Bernard 
Turpin^  in  the  city  of  New  Orleans,  sold  to  the  defendant,  Charles  McMicken, 
lor  Si 0,1 00,  their  three-fourths'  interest  in  the  property,  also  their  right,  title  and 
interest  in  a  suit,  in  the  Circuit  of  the  United  States  for  this  district,  against  the 
heirs  of  John  Davenport.  Drafts  were  given  for  the  price,  which  were  duly 
paid. 

The  juiy  found  the  cash  value  of  the  property  at  the  time  of  the  sale,  to  be 
fbity-one  thousand  two  hundred  and  fifty  dollars,  thus  establishing  the  lesion  in 
the  purchase,  to  be  ikr  beyond  moiety.  The  property  in  dispute  is  known  as 
the  Davenport  plantation,  memorable  in  the  annals  of  litigation,  and  the  plain- 
tiffii  were  adjudged  to  be  the  proprietors  of  three  undivided  fourths  of  it,  as 
&r  back  as  August,  1832.  4th  L.  R.  275.  A  reservation  was  made  in  the  judg- 
ment, which  prevented  any  execution  from  being  had  of  the  judgment,  until 
payment  should  be  made  for  the  improvements,  &c.  Fletcher's  heirs  v.  Cuvelier*  - 
10  L.  R.  119. 

It  appears  that  on  the  25th  of  June,  1848,  previous  to  the  sale  to  the  defendant, 
the  plaintiffs  had  recovered  judgment  against  the  heirs  of  DavenporU  in  the  suit 
in  the  United  States  Court,  for  their  three  undivided  fourths  of  the  land,  and 
that  possession  was  delivered  under  said  judgment,  to  the  agents  of  the  plaintiffs. 

Tlie  charge  against  the  defendant  of  taking  advantage  of  the  necessitous  cir- 
cumstances, and  of  the  ignorance  of  the  plaintiffs,  and  of  imposing  on  them, 
is  without  the  shadow  of  evidence.  It  is  clear,  that  the  agents  of  the  plaintifls, 
who  sold  the  land,  knew  its  value  as  well,  if  not  better,  than  the  purchaser,  and 
no  reason  whatever  is  assigned  for  their  sale  to  the  defendant.  They  sold  to 
him,  because  they  found  it  for  their  advantage,  and  could  get  a  better  price  than 
from  any  body  else. 

We  have  recently  given  our  views  relating  to  the  proof  required  to  establish 
lesion,  in  order  to  avoid  a  sale.   See  the  case  of  Rieker  et  al  v.  Beale^  ante. 

It  is  plain,  that  the  value  of  an  undirided  interest  in  an  estate,  the  title  to  which 
is  drawn  in  question,  is  very  difficult  to  be  appreciated.  In  the  present  case, 
we  deem  it  sufficient  to  state,  that  the  lesion  is  not  proved.  That  the  defisn- 
dant  thought  he  had  made  a  good  bargain,  and  asked  a  large  price  for  it,  proves 
nothing.  What  did  he  make  the  purchase  for  except  to  make  money?  Me- 
Mieken  made  a  speculation,  the  result  of  which  remains  yet  to  be  ascertained, 
and  the  defendants  sold,  because  their  agents  thought  they  got  a  good  price. 
No  lesion  can  be  predicated  of  a  mere  advantage,  where  there  was  no  deceit, 
and  the  parties  are  equally  apprised  of  the  state  of  facts. 

It  is  plain,  that  McMicken  having  bought  from  the  plaintiffs  their  rights  in  the 
suit  in  the  United  States  Court,  the  validity  of  his  title  is  dependent  on  the 
ultimate  judgment  in  that  suit,  in  which,  even  at  this  day,  an  appeal  may  be 
taken,  by  writ  of  error,  by  the  heirs  of  Davenport. 
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FLvramfi      TtM  judgment  of  the  dittriet  eont  10  dieraibn  iwrenedi  uid  jwdpautk  ras- 
^'l**       dared  for  the  appellee,  Charles  McMkktnt  on  the  plaintifif  *  daini  on  inteiveii- 
MoMiouir.    tion,  with  ootts  in  both  courts,  without  prejudioe  to  the  rights  of  the  idaintiflb 
to  set  aside  the  sale  on  other  grounds. 


Horace  Lozengheim  v.  Ursulb  Martin  and  Evans,  Sheriff. 

The  judgment  of  the  diitrict  ooart  wu,  that  there  he  a  leparation  of  property  between  the 
partiea,  and  that  the  wife  recover  one  half  of  the  property  acquired  daring  mairiage.  !■ 
order  to  effect  a  partition,  the  aheriff  waa  directed  to  lell  the  property  of  the  oommanity 
and  to  pay  one-half  of  the  net  proceeda  to  the  wife.  There  waa  no  apecification  of  the 
commanity  property  in  the  petition,  in  the  jadgment  of  the  coart,  nor  in  the  evidence  ; 
nor  waa  there  any  aettlement  of  the  commanity.  The  jadgment  of  the  district  court  waa 
held  to  he  erroneous ;  for,  hy  Slidell,  J.,  the  judgment,  on  which  the^fierifiieiat  waaiaaaed, 
did  not  aacertain  what  property  helonged  to  the  community. 

APP£AL  from  the  District  Court  of  St.  Tammany,  Penn,  J.     Oriffon^  for 
appelhint.    Jones,  for  appellee.    By  the  court  (Preston^  J.,  dissenting) : 

Slidell,  J.  In  March,  1650,  UrsuU  Martin  brought  a  suit  against  her  hus- 
band, Meyer,  for  a  separation  from  bed  and  board,  and  obtained  an  order  that  he 
be  enjoined  froqA  disposing  of  the  community  property  during  the  pendency  of 
the  suit.  No  writ  of  injunction  issued,  but  a  citation  was  served  upon  Meyer,  in 
April,  1850.  Judgment  of  separation  from  bed  and  board  was  rendered  in  favor 
of  the  wife,  in  October,  1850;  and  the  decree  further  adjudges  as  follows:  »*It 
is  further  ordered,  that  a  separation  of  property  take  place  between  said  parties, 
and  that  she  recover  one-half  of  the  property  acquired  during  the  marriage;  and 
to  effect  a  partition,  that  the  sheriff  be  ordered  to  sell  said  community  property 
and  to  pay  one  half  of  the  net  proceeds  of  the  same  to  the  plaintiff."  It  will  be 
observed,  that  this  decree  does  not  specify  what  was  the  community  property  ; 
the  plaintiff's  petition  contained  no  such  specifications;  the  evidence  was  equally 
silent  on  the  subject,  and  no  settlement  whatever  of  the  community  appears  to 
have  taken  phice.  Upon  this  judgment  the  wife  obtained  ^  fieri  facias,  in  June, 
1851,  and  caused  a  house  and  lot  of  ground,  in  the  psssession  of  Lozengkeim, 
to  be  seized.  Thereupon,  he  brought  the  present  suit  to  enjoin  the  sale,  alleg- 
ing that  he  bought  the  lot  from  Meyer  in  September,  1850 ;  has  paid  the  price, 
and  has  expended  $400  in  improvements.  Mrs*  Meyer  answered,  admitting 
the  seizure,  but  alleging  that  the  property  betonged  to  the  community  which 
existed  between  herself  and  husband,  and  was  lawfully  seized  under  her  judg- 
ment. There  was  judgment  in  the  court  below,  dissolving  the  injunction,  and 
condemning  the  plaintiff,  and  his  surety  in  the  injunction,  to  pay  damages.  The 
plaintiff  has  appealed. 

We  think  the  judgment  of  the  district  court  was  erroneous.  The  judgment 
on  which  the  fieri  facias  was  issued,  did  not  ascertain  what  property  belonged  to 
the  community.  It  is  uncertain,  under  the  evidence  in  this  cause,  whether  the 
property  in  question  was  bought  by  Meyer  before  or  after  his  marriage.  The 
wife  should  have  resorted  to  an  actwn  against  the  purchaser,  and  so  have  that 
decreed,  which  her  judgment  against  her  husband  has  not  decreed,  namely, 
whether  this  property  is  or  is  not  community  property. 
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V. 


U  is  nid  tiMl  dM  jadgBMnt  obtiiiMd  by  itffv.  Me^fer  beeant  iiqIU  for  want 
of  flBMoaaUe  eiaciition.  pmraant  to  article  2402.     Oar  viewa  above  stated.       ulwiut. 
reader  it  unneeeaaary  to  ezpreaa  an  opiDioo  upon  the  point. 

It  is  therefore  deereed*  that  the  judgment  of  the  diatrict  court  be  reversed, 
and  that  the  injunction  be  perpetaal;  the  coats  in  both  courts  to  be  paid  by  the 
defendant,  Urtule  Martint  reserving  to  her  her  right  to  bring  an  action  against 
the  plaintiff  to  set  aside  the  alienation. 

Prkston,  J.,  dissenting.  On  the  4th  of  March,  1850,  Ursule  Martin  com- 
menced a  sait  against  her  husband  for  a  separation  of  property,  and  enjoined 
him  from  disposing  of  their  community  property  during  the  pendency  of  the 
sait.  On  the  12th  of  October,  1850,  she  obtained  judgment  in  her  favor,  and 
decreeing,  that  a  lot  in  the  town  of  Mande villa  should  be  sold,  and  the  net  pro- 
ceeds divided  between  them.  She,  however,  did  not  issue  execution  until  the 
I5th  of  June,  1051.  But,  during  the  pendency  of  the  suit,  on  the  9th  of  Sep- 
tember, 1850,  the  husband,  in  the  city  of  New  Orleans,  sold  the  lot  to  the 
plaintiff,  who  alleges  that  he  placed  improvements  on  it  before  the  execution  was 
issued,  amounting  to  $400.  In  fiict,  from  some  cause,  he  commenced  improv- 
ing the  property  before  the  bill  of  sale  was  passed. 

The  plaintiif  contends,  that  the  decree  of  separation  is  forfeited,  and  the  com- 
munity not  dissolved,  as  it  has  not  been  followed  by  a  prompt  and  bona  fide  exe- 
cution. I  am  unable  to  say  there  has  been  such  neglect  on  behalf  of  the  wife,  in 
foOow^ing  up  her  judgment  by  execution,  as  to  forfeit  her  rights  under  the 
jadgment.  Third  persons  can  take  advantage  of  the  failure  of  the  wife  to  issue 
execntioa  on  her  judgment,  only  so  far  as  they  are  injured ;  and,  the  district  court 
would  undoubtedly  provide,  in  the  distribution  of  the  proceeds  of  the  sale  of  the 
property,  by  allowing  the  plaintiff  for  any  valuable  improvement  made  after  the 
jadgment  and  before  execution. 

2d.  It  ia  contended,  that  it  is  not  alleged  or  shown  that  the  partiea  were  mar- 
ried at  the  time  the  property  was  acquired  by  the  husband.  I  think  the  evi- 
dence  leaves  no  doubt  of  the  marriage ;  and  it  appears  by  plaintiff's  bill  of 
nie,  that  he  knew  a  suit  was  pending  for  separation  from  bed  and  board.  Now, 
St  the  dissolution  of  the  marriage,  aU  property  is  presumed  to  belong  to  the 
community  of  acquets,  and  it  becomea  those  who  are  interested  to  show  the 
contrary,  to  prove  it. 

3d.  It  is  argued  that,  even  if  the  property  belonged  to  the  community,  the 
husband  could  legally  alienate  it.  He  cannot  do  so  after  suit  brought  for  a 
separation  of  property,  and  an  order  of  court  to  the  huaband  forbidding  him  to 
dispose  of  it. 

4th.  That  no  injunction  was  obtained,  or  notified  to  the  husband,  to  prevent 
his  alienating  the  property  during  the  suit.    It  was  not  necessary.    He  was 
ordered  not  to  do  so,  and  an  order  accompanied  the  petition. 
The  5th  ground  taken  has  no  relevancy  to  the  case. 

6th.  That  the  defendant  cannot  be  made  to  profit  by  a  atate  of  things  which 
dM  has  brought  about  by  her  own  laches. 

I  think  that  she  was  neglectful  in  executing  her  judgment,  and  that  the 
court,  in  distributing  the  proceeds  of  the  sale,  should  provide  equitably  for  any 
vahie  the  plaintiff  added  to  the  property  after  judgment  and  before  executbn; 
snd,  indeed,  for  any  other  improvements,  so  for  aa  they  may  add  to  the  saleable 
fahie  of  the  property,  unless  it  ahould  appear  that  the  plamtiffaoted  in  bad  faith, 
which  does  not,  ao  for,  appear. 
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Lo»v«Biiji       The  wife  has  a  riglit»  by  her  judgment,  to  the  half  of  the  eommunity  property  ; 
llABTm.      *Bdt  ■*  ^^^  in  controveny  is  IndiTiaible  in  kind  to  iti  partition  by  iicitation,  dint 
would  be  the  only  effect  of  liie  ezecotion. 
I  think  the  judgment  of  Ae  district  court  should  be  affirmed. 


7  183 
115  338 
115  840 


Jefferson  and  Pontchartrain  Railroad  Company  v.  Thomas 

Hazeur  &,  Co. 

On  uk  appUcaiion  by  a  railroad  company  to  expropriate  landf ,  if  it  ihonld  appear  that  the 
company  baa  already  a  aufficient  qaantity  ibr  its  porpoae,  the  court  f  hoald  refoae  an  order 
to  aammon  a  jury  to  aaieu  itf  valae ;  and  iboald  aacb  an  order  be  improTidently  granted, 
before  action  upon  itp  it  if  proper  for  tbe  conrt  to  rescind  it. 

Upon  inch  an  application  it  is  not  necessavy  for  the  owner  to  raise  the  objection,  in  bis  plead- 
ings, that  the  company  has  already  land  enoaghfor  its  porpose.  Tbe  court,  npon  asoertain- 
ing  the  facts,  will  act  upon  them  and  refose  the  order,  or  if  granted,  rescind  it 

The  right  of  expropriation  shoold  only  be  enforoed  by  inches,  and  npon  condniire  proof  of 
the  necessity  npon  which  it  rests. 

APPEAL  from  the  Distriet  Conrt  of  the  Parish  of  Jefferson.    Benjamin  and 
Micou^  for  plaintiffs.     Ogdtn  and  Duncan^  for  defendants.    By  the  conrt : 

RosTt  J.  We  concur  with  the  district  judge,  that  the  plaintiffs  have  not 
made  out  a  case  which  entitles  them  to  the  order  for  which  they  applied,  for 
the  purpose  of  expropriating  the  defendants'  land.  The  tract  of  land  which  they 
already  own,  and  through  the  centre  of  which  the  railroad  passes,  is  three 
hundred  and  eighty-three  feet  wide,  and  has  that  extent  of  finont  on  Lake 
Pontchartrain.  Their  charter  limits  the  right  of  expropriation,  which  it  gives 
them  to  the  width  of  one  hundred  feet  for  the  railway,  and  to  such  lands  as  may 
be  necessary  for  car-houses  and  other  works  connected  with  the  railroad.  In 
the  absence  of  all  proof  to  the  contrary,  the  district  judge  correctly  considered 
the  land  already  owned  by  them  as  sufficient  for  all  those  purposes. 

It  is  said  that  the  defendants  have  not  raised  this  objection  in  their  pleadings. 
We  think  that  when  application  was  made  to  the  district  judge  ex  parte  for  an 
order  summoning  a  jury  of  commissioners  to  estimate  the  land  of  the  defendants, 
it  would  have  been  his  duty  to  refuse  it  if  he  had  known,  at  the  time,  that  the 
plaintiffs  had  sufficient  land  of  their  own ;  and  as  he  ascertained,  before  any 
action  was  had  on  the  order,  that  it  had  been  improvidently  granted,  he  acted 
properly  in  rescinding  it  and  dismissing  the  petition. 

The  right  of  expropriation  should  only  be  enforced  by  inches,  and  upon  con- 
elasive  proof  of  the  necessity  upon  which  it  rosts. 

The  judgment  is  affirmed,  with  costs. 

Slidell,  J.  The  case  came  before  us  on  exceptions  taken  in  limine  litis  to 
a  petition  for  expropriations  under  a  special  act.  See  Acts  of  1840,  p.  86, 
sec.  13. 

The  district  judge  dismissed  the  proceeding. 

Without  expressing  an  opinion  upon  other  points,  I  consider  it  a  sufficient 
reason  for  not  disturbing  the  judgment,  that  one  of  the  exceptions  is  well  taken. 
The  survey  annexed  to  the  petitbn  does  not  comply  with  that  portion  of  the 
requisition  contained  in  the  13th  section,  which  relates  to  the  quality  of  the  land 
proposed  to  be  taken,  and  the  improvements  thereon. 
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Rogers  v.  Walker, 

A.  who  had  a  ton  by  a  formar  marriage,  married  B.,  by  whom  alio  he  had  a  child ;  both  A.  and 
B.  died.  C,  the  brother  of  B.,  obtained  adminiatration  on  both  iiiooeiiioni ;  the  child  of 
B.  dying,  the  totorof  thechild»  by  the  former  marriage,  waght  to  annul  the  lettera  of 
adminiatration  of  C^  and  obtain  them  for  himaelf.  Hdd:  B.  left  a  child,  the  iaiae  of  her 
marriage  with  A.;  the  aabieqaent  death  of  that  child,  cannot  render  the  administration 
of  C.  illegal 

APP£AL  from  the  Fifth  District  Court  of  New  Orleans.  Benjamin  and 
Micau^  for  plaintiff.     T.  A.  BartletUf  for  defendent.    By  the  court : 

RosT,  J.  The  reasons  given  by  the  district  jadge,  to  set  aside  the  appotntr 
ment  of  James  Walsh,  as  administrator  of  Charles  O^Keefe  and  of  his  second 
wife,  Ellen  Walsh,  are  not  satiafaclory  to  us. 

Rogers,  as  tutor  of  a  son  of  0*Keefe  by  a  former  marriage,  had  no  claim 
whatever  to  the  administration  of  the  succession  of  Ellen  Wcdsh,  at  the  time 
of  the  appointment,  she  having  left  a  child,  the  issue  of  her  marriage  with 
OKetfe  ;  the  subsequent  death  of  that  child,  cannot  render  the  administration 
of  IFa^  illegal. 

From  the  very  circumstance  that  Walsh  applied  for  the  administration,  the 
court  must  have  presumed  that  there  were  heirs  present ;  they  are  presumed 
to  iiave  had  notice  of  the  application,  and  if  they  did  not  see  fit  or  were  not  at 
the  time  in  a  situation  to  oppose  it,  the  appointment  made,  according  to  the 
fimns  of  law,  should  be  sustained.  If  the  minor  has  been  injured  by  the  acts 
of  tlie  administrator,  he  has  his  recourse  against  him,  and  his  surety  on  their 
bood  ;  but  we  see  no  ground  for  disturbing  the  sale  of  the  house  and  lot  made 
to  Mrs.  Walker. 

It  is  ordered,  that  the  judgment  in  these  consolidated  cases  be  reversed. 
It  is  further  ordered,  that  in  the  case  of  David  J.  Rogers^  tutor,  v.  Mrs.  C. 
L.  C.  Walker  et  aL,  there  be  judgment  in  &vot  of  the  defendants,  with  costs 
ID  both  courts. 

It  is  further  ordered,  that  in  the  case  of  the  succession  of  Charles  CfKeefe 
and  wife,  the  account  of  administration,  filed  by  James  Walsh,  be  reinstated, 
dbd  the  case  remanded  for  further  proceedings  on  said  account,  according  to 
kw.    The  costs  of  the  appeal  to  be  paid  by  the  succession. 


William  Ward  v.  John  Valentine,  Carator. 

In  an  action,  bnmght  many  yean  after  ita  alleged  maturity,  to  recover  the  oontenta  of  a 
destroyed  promitaory  note,  and  the  only  evidence  of  the  original  contract  ia  the  teatimony 
of  the  plaintiff"!  brother  that  the  maker  acknowledged  it ;  and  it  alao  appean  that  the 
maker  lived  two  yean  after  the  alleged  acknowledgment,  and  was  solvent,  yet,  that  no 
•tepa  had  been  taken  to  recover  it  daring  his  lifetime.  Upon  aach  teatimony,  it  waa  held 
that  the  plaintiff  ooold  not  recover  without  atroog  corroborating  circamatancea. 

APP£AL  from  the  Fifth  District  Ck>urt  of  New  Orleans,  Buchanan,  J. 
John  Finney,  for  plamtiflf.    A.  A.  Frayser,  for  defendant.    By  the  court  :* 

'EusUs,  C.  /.,  did  not  ait  in  fhia  case. 
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Waho  Rost,  J.    The  pluDtiff  claims  from  the  cnntor  of  Hiram  Chodrick,  deceased, 

Valkiitiiik.  9^00,  it  being  the  amount  of  a  negotiable  note  of  Ooodrieh^  alleged  to  have 
been  destroyed  by  fire,  together  with  interest  at  the  rate  of  six  per  cent  per 
annum  since  the  maturity  of  the  note  on  the  9th  day  of  August,  1840,  accord- 
ing to  the  laws  of  Pennsylvania,  where  the  note  is  said  to  have  been  given. 

This  action  was  commenced  in  1849,  and  the  defendant  has  pleaded  the 
general  issue  and  the  prescriptbn  of  five  years ;  there  was  judgment  in  his 
favor,  and  the  plaintiff  appealed. 

The  only  evidence  of  the  original  contract  is  contained  in  the  acknowledg- 
ment of  the  defendant,  relied  upon  to  get  rid  of  the  plea  of  prescription,  and 
that  acknowledgment  is  attempted  to  be  proved  by  the  naked  testimony  of  &e 
plaintiff  *s  own  brother.  Under  the  peculiar  aspect  of  the  case,  his  evidence 
was  not  satisfactory  to  the  district  judge  to  prove  even  the  original  obligation,  and 
we  cannot  say  that  he  erred. 

Near  relationship  of  witnesses  to  the  parties  to  the  suit,  goes  to  their  credi- 
bility, and  the  present  record  discloses  a  circumstance  which  makes  it  necessaiy 
to  give  effect  to  that  rule.  Goodrich  lived  two  years  after  the  alleged  acknowl- 
edgment and  promise  to  pay  were  made,  and  is  shown  to  have  been  solvent ; 
yet  no  steps  were  taken  by  the  plaintiff  to  coerce  payment  in  his  lifetime. 
The  evidence  of  his  declarations,  given  after  his  death,  by  one  whom  the  law 
presumes  a  partial  witness,  is  not  of  such  a  character  as  a  court  of  justice  can 
act  upon,  unless  it  is  attended  with  strong  corroborating  circumstances,  whid 
are  totally  wanting  in  this  case. 

The  plaintiff  relies,  also,  upon  the  testimony  of  PosUey,  in  whose  hands  a 
note,  purporting  to  be  signed  by  Hiram  Goodrich,  had  been  placed  for  collectien 
by  the  plaintiff,  in  the  State  of  Pennsylvania ;  but  as  that  witness  states  that  he 
did  not  know  the  signature  of  Goodrich,  and  could  not  say  that  the  original 
note,  or  the  statement  at  the  foot  of  the  copy,  made  of  it  after  it  was  destroyed 
by  fire,  while  in  his  possession,  were  in  the  hand- writing  of  Goodrich  or  signed 
by  him,  his  testimony,  taken  by  itself,  proves  nothing,  and  is  insufllicient  to 
verify  the  declarations  of  the  other  witness. 

The  judgment  is  affirmed,  with  costs. 


State  of  Louisiana  v.  The  District  Judge  of  the  Parish  op 

Jefferson. 

The  Sopreme  Conrt  trill  not  grant  a  mandamus,  where  it  doei  not  appear  that  the  sabject 
matter,  withreipect  to  the  amount  involved,  falls  within  its  Joriidiction. 

THIS  was  an  application  for  a  mandamus,  to  compel  the  district  judge  of  the 
Third  Judicial  District,  to  grant  an  order  for  the  sale  of  perishable  goods, 
which  had  been  attached.  The  petition  for  the  m^zndamus  did  not  state  the 
value  of  the  goods. 

By  the  court : 

Slidell,  J.  It  does  not  appear  that  the  subject  matter  with  respect  to 
the  amount  involved,  falls  within  the  jurisdiction  of  this  court.  See  Pligut  ▼. 
Bellome,  2d  Ann.  293.  It  is  unnecessary,  therefore,  to  say,  whether  the  de- 
cision of  the  district  judge  presents  a  case  for  relief  by  mandamui^ 

Let  the  application  be  dismissed,  at  the  costs  of  the  appellant.  * 


WKW  oieLEAia,  APEiLt  i8tt.  lac^ 


Th£  United  States  v.  John  Kelty  Smith  and  John  Chand- 
ler Smith. 

Where  the  debtor  U  present  and  labject  to  the  Jurisdiction  of  the  ooort,  his  creditor  can 
not,  aimnltaneonily  with  an  action  for  the  recovery  of  bii  debt,  have  a  general  aequeatra- 
tion  of  his  property,  nor  reitrain  him  by  injunction  in  the  ezerciae  of  the  rights  of  owner- 
dap. 

Aa  m*gmMMnl  role,  the  gOTemment  of  the  United  8tates«  in  its  proceedings  in  its  own  coarts, 
and  in  the  courts  of  the  State  to  which,  in  civil  actions,  it  may  resort,  can  only  act  through 
its  offices  and  oiBcers  established  by  law.  r 

Wkers  the  district  court  dissolved  an  injunction  because  it  was  obtained  by  one  not  ccmpe- 
tant  to  represent  tfae  plaintiir,  the  subsequent  appearance  of  one  duly  authorised,  and  his 
prosecution  of  the  case  to  tiie  appellate  court,  can  have  no  retroactive  effect. 

APPEAL  from  the  First Diitrict  Court  of  New  Orleans,  Larue,  J.    L.  Hun- 
ton,  District  Attorney  of  the  United  States,  Mile$  Taylor  and  Thomas  J. 
SanmeSf  for  plaintiff. 

Mr,  Senmei  contended :  That  the  Solicitor  of  the  Treasniy,  by  direction  of 
the  Secretary  of  the  Treasury,  empowered  Mr.  MeMin,  as  special  agent  of 
das  govemmeat,  to  institute  this  suit,  and  that  the  act  of  the  Secretary  of  the 
Treasury  is,  in  point  of  law,  tkfi  act  of  the  President  of  the  United  States. 
1  Peters  296.  12  Peters  524.  1  R.  R.  427.  The  question  then  presented 
for  solation  is,  has  the  President  «f  the  United  States  the  lawful  power  to 
appoint  an  agent,  other  than  the  regularly  commissioned  United  States  Attorney, 
lo  iDstitute  a  suit  and  represent  the  government  |?ro  hoc  viei. 

The  United  States  is  a  body  politic  as  well  as  a  sovereign.  The  capacity  to 
contract  and  enforce  the  performance  of  contracts,  is  incident  to  the  government 
as  a  body  politic,  and  not  as  a  sovereign.  Cotton  v.  United  States,  11  How, 
230.  10  Peters  343.  5  Peters  115.  As  a  body  politic  it  must,  of  necessity, 
act  through  the  instrumentality  of  agents.  The  act  of  contracting  or  of  suing 
not  being  the  exercise  of  a  sovereign  power,  the  power  to  sue  or  contract  exists 
independently  of  the  Constitution  of  the  United  States,  except  in  so  far  ns  the 
adoptioD  of  the  Constitution  was  necessary  to  bring  into  existence  a  corporate 
antity.  Hence  the  power  to  sue  or  contract,  is  not  expressly  gi'anted  to  the 
govemment  by  the  Constitution.  It  is  evident,  thei^fore,  that  the  government 
eouU  contract  and  sue  anterior  to,  and  independently  of  legislation  on  the  subject, 
and  ex  necessitate  appoint  agents  for  the  purpose.  The  Constitution  declares 
that  the  President »'  shall  take  care  that  the  laws  be  faithfully  executed."  I'his 
dattse,  it  is  submitted,  vests  Ihe  power  in  the  Executive  to  appoint  agents  for 
the  purpose  of  enforcing  the  laws.  This  power,  therefore,  is  vested  in  the 
President  independently  of  legislation,  and  legislatton  cannot  divest  him  of  it. 
Tfae  propriety  of  the  exercise  of  the  power  is  one  thing;  the  existence  of 
the  power  is  another.  Kow  let  us  suppose  Congress  had  passed  no  law  creating 
^e  office  of  United  "^^tates  Attorney,  would  not  the  President  have  been  author- 
ised, nny  obliged,  to  have  made  contracts  with  various  attorneys,  in  various 
sections  of  the  country,  to  prosecute  the  claims  of  the  government?  In  the 
suppoaed  state  of  things,  the  government  would  be  under  the  necessity  of  making 
a  contract  with  some  attorney  for  each  particular  case.  To  remedy  this  incon- 
venience. Congress  passed  the  Act  of  1789,  creating  the  office  of  district  attorney, 
and  making  it  the  duty  of  the  district  attorney  lo  prosecute  suits  of  the  govern- 
ment. Before  this  act  was  passed,  it  was  a  mere  voluntary  matter,  a  matter  of 
agreement  between  the  government  and  any  attorney  who  might  be  selected, 
whether  the  attorney  thus  selected  would  or  would  not  undertake  a  suit  for  the 
government.  The  object  of  the  act  was  to  provide  an  officer,  upon  whom  the 
Preaident  could  at  all  times  call,  who  would  be  bound  to  obey,  and  whose  com- 
pensation would  be  fixed ;  thus  saving  the  trouble,  delay  and  expense  of  making 
nomeroiu  cdntracti  for  the  conduct  of  each  particular  suit.    While  such  ao 
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UinTXDSTATBS  officoF  ezifltB,  and  is  paid  to  inatitate  stiits,  the  President  would  rarely  exereifle 
V.  the  coDstitiitioDal  power  he  posBeeses,  becaase  there  would  be  rarely  ao  occasion 

Smith.  f^^  |^  ^^^^  l£  uDnecessarily  exercised,  Congress  would  refuse  to  appropriate 
money  to  pay  the  expense ;  and  hence  the  money  power  is  the  check  upon  the 
President  so  as  to  prevent  abuses.  That  this  is  &e  true  view  of  the  subject,  is 
illttstratod  by  supposing  that  the  Act  of  1789,  creating  the  office  of  district 
attorney,  were  repealed,  would  the  government  be  defenceless  ?  A  gain,  suppose 
the  present  district  attorney  for  Louisiana  were  dead,  or  ill,  or  temporarily 
absent,  and  instant  action  were  necessary  to  enforce  a  right  or  protect  the 
property  of  the  government,  would  the  President  be  obliged  to  wait  until  a  new 
commission  could  be  sent  out  from  Washington?  The  Act  of  '89  is  not  exclu- 
sive in  its  terms,  and  was  not  designed  to  be  so.  If  the  Act  of  '89  were  prohibi- 
tory, the  Attorney  General  of  the  United  States  could  not  appear  for  the  govern- 
ment in  the  Circuit  Court,  because  the  same  section  makes  it  his  duty  merely 
to  appear  in  the  Supreme  Court  at  Washington. 

Again,  though  the  President  might  not  have  the  power  to  appoint  an  attorney 
at  law,  it  is  no  part  of  the  duty  of  the  United  States  Attorney  to  make  affidavits, 
and  the  President  could  appoint  an  agent  for  that  purpose.  If  so,  the  mere  filing 
of  the  petition,  with  the  affidavit  of  the  agent,  would  be  sufficient  t^  maintain 
the  injunction. 

Again,  by  virtue  of  the  Act  of  1820,  Statutes  at  large,  vol.  3,  p.  592,  creating 
the  office  of  agent  of  the  treasury,  and  of  the  Act  of  1830,  vol.  4,  p.  414,  trans- 
ferring the  duties  of  the  agent  of  the  treasury  to  the  solicitor,  the  Solicitor  of 
the  Treasary  has  the  power  to  direct  and  superintend  aU  suits  in  the  name  and 
for  the  use  of  the  United  States.  This  suit  being  then  directed  by  him,  is 
authorized  by  law.  If  the  solicitor  has  the  power  to  direct  a  suit,  if  necessary, 
he  may  employ  persons  to  institute  it.  The  propriety  of  the  exeroise  of  the 
power  by  him,  or  the  President,  cannot  be  judicially  inquired  into.  Hence 
there  is  no  strength  in  the  objection,  that  appression  would  result  from  the 
employment  of  irresponsible  agents.  The  oppressron,  if  any,  results  from  the 
suit,  not  the  employment  of  an  agent  to  proaacute  it,  and  the  suit  here  is  ordered 
by  the  officer  appointed  by  law  to  direct  its  institution.  The  district  attorney 
would  be  bound  to  obey  the  solicitor.  See  Act  of  1830.  So  that  the  act  of 
oppression,  the  suit,  would  be  the  same  whether  the  instrument  were  the 
district  attorney  or  an  agent. 

2d.  No  security  is  necessary  for  the  purpose  of  obtaining  an  injunction  when 
the  government  is  a  party.  Williams  v.  ChetD^  6  N.  S  465.  The  object  of 
security  is  to  prevent  oppression ;  the  government  is  always  presumed  to  act 
with  justice  and  clemency.  3d.  The  facts  stated  in  the  petition  authorize  an 
injunction.  C.  P.  art.  303.  8  L.  R.  104.  Art  3150  C.  C.  Art.  1964  C.  C. 
Art.  1965  C.  C.  9  Wheaton  738.  6  N.  S.  501.  8  N.  S.  686.  4th  Ann.  175. 
12  R.  R.  25,  and  particularly  16  L.  R.  106.  4th.  The  judge  below  ought  not  to 
have  condemned  the  United  States  to  pay  costs.  The  United  States  never  pay 
costs.  6  N.  S.  465.  There  ought  not  to  be  a  judgment  against  the  sovereign, 
because  it  cannot  be  enforced  except  by  his  permission.  The  injunction,  if 
wrongfully  issued,  ought  merely  to  have  been  dissolved. 

Roselius,  Josephs  and  Chymes^  for  defendants:  The  article  298  of  the  Code 
of  Practice  enumerates  all  the  cases  in  which  injunctions  may  issue  against  the 
defendants  in  a  cause.  From  No.  1  to  8  of  that  article,  all  the  cases  in  which 
injunctions  may  issue  apiinst  the  defendant  are  clearly  stated. 

The  first  seven  numbers  have  no  direct  application  to  this  case,  but  they  show 
the  general  spirit  and  intention  of  the  law  to  confine  the  remedy  within  reason- 
able and  just  bounds.  It  allows  it  to  restrain  the  personal  acts  of  the  defendant 
in  relation  to  property  and  rights  easily  located  or  described,  in  which  a  j^nm^ 
fade  case  can  be  made  out  with  clearness  and  precision,  and  when  the  circum- 
stances of  the  case  will  show,  at  least,  a  proximate  standard  by  which  the  judge 
can  estimate  the  probable  damage  to  the  defendant  by  granting  the  writ,  and 
enable  him  to  take  security  accordingly.  ^ 

No.  8  of  this  article  is  the  only  one  directly  applicable.  It  declares  that  when 
the  ownership  of  an  estate  real  or  personal  is  in  dispute,  &c. 

Ownerahip,  as  used  in  this  article,  means  title  or  right  in  the  estate,  real  or 
personal.  The  French  text  of  the  code  is  equally  clear :  **lorsqu'il  a  contestation 
sur  la  propri6t6  d'une  chose  mobilidre  au  immobilidre,"  when  there  is  a  contes- 
tation as  to  the  property  in  or  title  to  a  thing.    The  true  meaning  and  spirit  of 
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tfik  mtmber  is  m  obvioiis  aa  that  of  the  othen.    It  coa6nea  the  writ  to  caaea  UaiTioSTATu 
where  the  title  ia  in  dispute,  where  Bome  right  growing  out  of  an  estate  or  thing  ^* 

k  claimed,  a  chose  or  thing  which  may  be  described,  and  which  may  be  distin-        ounn. 
goiahed  from  other  things,  and  cannot  by  poasibility  be  extended  to  all  the 
OMMiey,  all  the  promisaoiy  notes  and  bills,  and  all  the  stocks  that  a  defendant 
amy  have  in  his  possession,  either  in  his  own  right  or  belonging  to  others,  without 
specification,  description,  enumeration  or  amount. 

InjuDctions  against  third  persons  not  parties  to  the  suit,  are  regulated  by  the 
articles  300,  301  and  302  of  the  Code.  The  first  two  of  these  articles  provide 
for  specific  cases  that  can  have  no  relation  to  this  matter.  The  article  302 
provides  for  cases  of  deposit  or  mere  possession  where  a  third  person  claims  the 
ownership  of  the  property  by  a  suit;  such  third  person  may  obtain  an  in- 
juDcticm,  &c. 

This  article  is  in  perfect  harmony  with  No.  8  of  article  296,  and  is  clearly 
only  applicable  to  caaes  where  title,  or  poaaession,  or  some  right  growing  out  of 
title  is  in  dispute. 

But,  it  is  said,  that  if  this  case  be  not  within  any  of  the  provisions  of  the  articles 
of  the  Code  before  cited,  that  it  is  within  the  discretion  of  the  court,  under  the 
general  pwisions  of  the  article  303  of  the  Code.     We  think  it  is  clearly  not  so.  ^ 

This  article  is  in  the  same  spirit,  lays  down  the  same  broad  line  of  limitation,  and 
is  in  perfect  harmony  witli  all  the  other  articles  quoted.  It  uses  the  same 
iMgiiage:  it  says  that,  **  besides  the  cases  above  enumerated,  injunctiona  may 
iasoe  when  it  is  necessary  to  preserve  the  property  in  dispute  during  the  pen- 
dency of  the  action ;  and  as  clearly  limits  the  discretion  of  the  court  to  cases 
where  property,  or  the  title  to  property,  is  in  dispute,  as  any  of  the  preceding 
articles,  property  that  may  be  described,  its  value  ascertained,  and  its  nature 
defined;  and  that  no  warrant  can  be  found  in  that  article  for  an  injunction  where 
no  title,  no  right  of  possession,  and  no  right  or  interest  in  the  property  itself  is 
set  up  by  the  plaintiff,  and  no  description  by  count,  weight,  measurement,  or 
amoaot  is  or  can  be  stated :  but  a  general  writ,  embracing  all  the  fortune,  money 
or  property  of  a  defendant  issued  upon  such  showing  as  is  made  in  the  plaintiff's 
petition*  We,  therefore,  conclude  that  the  injunction  in  this  case  is  not  warranted 
by  a  just  interpretation  of  the  law  of  Louisiana. 

In  the  great  case  of  Livingsfon  and  the  Steamboat  Company,  which  involved 
die  statutory  privilege  granted  to  Livingston  and  Fvlton  of  the  exclusive  navi- 
gation of  the  waters  of  New  York  by  steam,  the  complainant  asked  an  injunction 
to  pmtect  his  vested  right,  under  the  statute  of  New  York. 

The  law  was  laid  down  in  the  able  and  learned  opinion  of  Chief  Justice 
Savage  to  be,  that  injunctions  are  always  granted  to  secure  iJie  enjoyment  of 
statate  privileges  of  which  the  party  was  in  the  actual  possession,  unless  the 
ri^t  be  doubtful ;  and  the  injunction  was  refused,  because  the  constitutionality 
^  the  law  was  doubtful.    Steamboat  Company  v.  LivingsUm,  3  Cowen,  755. 

in  the  case  of  Hart  v.  The  Mayor,  &c.,  of  Albany,  the  same  doctrine  is  laid 
down  by  Chancellor  Walworth.    3  Paige,  214. 

In  the  case  of  Wiggins  et  al.  v.  Armstrong  et  aL,  Chancellor  Kent  dissolved 
an  injunction,  because  the  plaintiff  was  not  a  judgment  creditor.  2  John.  Ch*y. 
fiep.  145. 

The  following  cases  are  also  in  point :  Corporation  of  New  York  v.  Mapes, 
6  John.  Ch*y  Kep.  49.  Ogden  et  al.  v.  Kip,  6  John.  Ch'y  Rep.  160. 
Reid  y.  CHfford,  Ib»  19.  Laasing  v.  North  River  Steamboat  Company,  7^ 
John.  Ch'y  Rep.  164.  Storm  v.  Mann,  4th  John.  Ch'y  Rep.  21.  Amelung 
et  al,  V.  Seecamp,  9th  Gill  ic  John.  474.  Union  Bank  v.  Poulinejf  et  aL,  8th 
Gill  &  John.  332.    Maryland  Savings  Institution  v.  Sekroeder,  lb,  106. 

The  plaintiffs  do  not  set  up  any  right  or  title  to  the  property.  They  do  not 
pretend  to  be  in  any  way  creditors  of  John  Chandler  Smith,  They  acknowledge 
and  charge  that  he  is  in  possession  and  claims  as  his  own,  the  large  mass  of  pro- 
perty on  which  the  injunction  is  to  operate.  The  sole  ground  shown  for  the 
writ  is,  the  fraud  charged,  that  he  is  covering  the  proper^  of  the  other  defendant. 

Fraud  is  never  presumed,* it  must  be  proved.  No  fact  is  set  forth  or  shown 
from  which  the  truth  of  the  charge  can  be  inferred,  or  even  rendered  probable, 
until  proved.  It  is,  to  say  the  least  of  it,  uncertain ;  and  while  uncertain,  a 
court  of  equity  will  not  grant  an  injunction. 

The  United  States  are  a  great  political  corporation,  invisible,  and  acting  only 
through  such  agents  as  are  designated  by  the  Constitution  or  by  acts  of  Congress 
made  in  pursuance  of  the  Constitution.    Under  the  description  in  the  petition, 
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UflimiSTATSi  the  United  Statee  can  be  informed  of  DothiBg  and  can  hare  no  belief.  fRierafivre 
V*  the  affidavit  ▼erifiea  nothiug. 

SMITH.  ^^  iDdictment  could  be  maintained  on  it,  because,  in  such  a  prosecution,  the 

proofs  necessary  to  maintain  it  must  come  from  the  side  of  the  proeecntor,  the 
crime  must  be  clearly  proved  ;  and  how  could  the  fact,  that  some  officer  of  the 
government  was  informed  and  did  believe  in  the  existence  of  some  of  the  facta 
set  foith  in  the  petition,  be  negatived  by  the  prosecution* 

We  therefore  conclude  that  the  affidavit  is  totally  insufficient  to  sustain  the 
writ. 

The  defendants  submit  another  point  for  the  decision  of  the  court. 

They  take  it  for  granted  that  every  defendant  has  a  right,  when  sued  by  an 
agent,  to  call  for  the  authority  of  that  agent,  and  that  he  is  bound  to  show  a 
lawful  and  competent  authority,  or  have  his  proceedings  diamissed.  Shetvell  v. 
Stone,  12  M.  R.  388. 

The  laws  of  the  United  States  have  provided  by  whom  and  in  what  manner 
suits  in  their  name  shall  be  instituted  and  prosecuted.  See  Act  of  1789,  sec  35* 
1st  Statutes  at  large,  92. 

This  suit  was  instituted  and  prosecuted  by  persons  holding  no  office  under  the 
government,  and  having  no  apparent  right  to  act  on  behalf  of  the  goveiwnent,  or 
to  use  its  name.  This  want  of  authority  was  assigned  as  one  cause  for  the  dis- 
solotion  of  the  injunction.  The  agent  or  sub-agent  who  makes  the  affidavit,  and 
who  also  signs  the  petition  as  counsel,  then  produced  a  letter  from  the  Solicitor 
of  the  Treasury  to  one  Mechlin,  of  the  city  of  Washington,  appointing  him 
Bpecinl  agent  to  collect  the  debt  sued  for  from  one  of  the  defendants,  Jwin  K. 
Smith,  and  a  sub-delegation  from  ilf^c^Zinto  the  gentleman  who  bringa  the  suit ; 
both  letters  are  in  the  rocord  and  will  speak  for  themselves. 

We  respectfully  contend  that  this  is  no  sufficient  authority  to  sue  in  the  name 
or  on  behalf  of  the  Government. 

That  no  judgment  pronounced  in  this  suit  would  be  res  judicata,  or  protect 
the  defendants  against  the  further  pursuit  of  the  plaintiflTa  through  a  legitimate 
and  lawful  channel.  The  Solicitor  of  the  Treasury  has,  by  law,  no  power  to  make 
such  an  appointment.  The  act  of  Congress  creating  the  office  does  not  jsive  any 
such  power,  and  any  such  appointment  is  void.  See  Act  of  1830,  4th  Statutes 
at  large,  414. 

It  is  true  that  the  district  attorney  has  since  appeared  in  the  cauae.  Bat  it 
was  long  after  the  judgment  dissolving  the  injunction,  and,  we  submit,  that  the 
correctness  of  that  judgment  should  be  tested  by  the  state  of  things  which  existed 
at  the  time  it  was  rendered. 

By  the  court : 

EusTis,  C.  J.  This  appeal  was  taken  by  the  district  attorney  of  the  United 
States  in  behalf  of  the  plaintiff,  from  a  decree  of  the  Court  of  the  First 
District  of  New  Orleans,  dissolving  an  injunction  which  had  been  issued  at  their 
instance.  The  reason  given  by  the  district  judge  for  dissolving  the  injunctioa 
was,  that  Mr.  Semmes^  who  made  the  affidavit  on  which  the  injunction  was 
granted,  as  agent  of  the  Government  of  the  United  States,  and  by  whose  agency 
the  auit  in  which  the  injunction  issued  was  instituted,  had  no  right  to  appear  to 
make  the  affidavit  as  agent  for  the  Government  of  the  United  States,  and  that 
all  his  acts  done  in  that  character  were  null  and  void. 

The  district  attorney  of  the  United  States  has  appeared  in  thia  court,  and, 
aided  by  counsel,  has  asked  the  reversal  of  this  decroe  and  the  maintenance  of 
the  injunction.  The  argument  at  law  has  not  been  confined  to  the  point  decided 
by  the  district  judge,  as  to  the  want  of  authority  on  the  part  of  Mr,  Semmett  but 
has  been  extended  to  the  subjects  presented  by  the  record. 

It  appears  that  on  the  second  Monday  of  April  1822,  John  Kdty  Smith 
appeared  in  the  Circuit  Court  of  the  District  of  Columbia,  and  confessed  judg- 
ment in  favor  of  the  United  States  for  the  sum  of  ^ve  hundred  thousand  doUan 
and  costs.  On  the  entiy  of  the  judgment,  on  the  fourth  of  May  foUowing,  it 
was  provided  that  the  same  should  be  released,  on  the  payment  of  the  aum  of 
$360,560  61,  with  iulerait  from  the  2lBt  of  September,  1821,  and  costs  of  suit. 
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!%•  petition  chargas  the  iodebtedneaa  under  tiita  judgment,  and  that  a  suit  waa  UannerATBt 
inatitated,  aimultaneoualy  with  the  preaent  auit,  against  said  John  Kelly  Smith,  smitb 
for  the  recovery  of  the  amount  The  petition  alleges,  that  the  amount  of  the 
judgment  waa  the  balance  due  the  United  States  on  account  of  monies  deposited 
with  the  said  John  Keltj  Smith,  as  navy  agent  of  the  United  States  at  New 
Orleans,  and  not  accounted  for  by  him ;  that,  since  the  date  of  the  judgment,  the 
said  Smith  has  done  no  bunness  and  held  no  property  io  his  own  name,  but  that 
bis  baainess  haa  been  done  and  his  property  held  in  the  name  of  others ;  that, 
for  the  last  fifteen  years,  the  aaid  Smith  has  been,  and  continues  to  be,  engaged 
in  the  business  of  banking  and  brokerage,  in  the  city  of  New  Orleans.  The 
substance  of  the  charges  of  the  petition,  divested  of  all  unnecessary  prolixity  is, 
dial  this  bnsineaa  is  done  under  cover  of  the  name  of  the  son  of  said  Smith, 
John  Chandler  Smith,  who  does  not  reside  in  New  Orleans,  but  in  the  city  of 
Baltimore,  in  whose  name  all  the  property  stands,  and  the  basiness  is  exclusively 
oondocted;  that  John  Kelty  Smith  transacts,  himself,  all  the  business,  in  the 
name  of  the  son,  under  a  power  of  attorney  from  him,  which  is  a  mere  fraud 
&r  the  purpose  of  concealing  the  real  party  in  interest ;  that  a  large  capital, 
really  belonging  to  John  Kelty  Smith,  is  thus  seci'etly  employed  for  the  purpose 
of  Bcreeniogthe  same  from  his  creditors,  the  plaintiffs ;  that  this  capital  consists 
of  naoney  deposited  in  banks,  bills,  notes,  stocks,  and  is  kept  in  a  form  immedi- 
ately convertible,  and  that  the  said  John  Kelty  Smith  has  no  other  property,  and 
that  this  is  quite  sufficient  to  pay  the  ploiotifls'  debt;  thBtJohn  Chandler  Smith, 
by  being  a  party  to  these  frauds  and  simulations,  with  the  design  and  intent  to 
defraud  the  plaintiffs,  has  become  personally  liable  to  them,  in  the  amount  of  the 
effects  thus  standing  in  his  name. 

The  plaintiffs  then  represent,  that  there  is  just  reason  to  believe  that  the 
parties  defendant  will  dispose  of  the  effects  thus  held,  for  the  purpose  of 
defrauding  the  plaintiffs,  and  they  ask  for  process  of  sequestration  and  inj unc- 
tion, for  the  purpose  of  preventing  any  disposal  of  them  during  the  pendency  of 
tfaifl  suit.  The  petition  concludes  with  a  prayer  for  judgment,  according  to  its 
aDegations,  and  for  general  relief.  Injunctions  were  issued,  prohibiting  the 
officers  of  the  several  corporate  banks  of  this  city  in  which  the  parties  did 
baainees,  from  disposing  of,  or  transferring,  during  the  pendency  of  this  suit, 
any  of  their  capital  stock,  or  any  money,  bills,  notes  or  securities,  deposited 
with  them  io  the  name  of  John  Chandler  Smith,  The  process  granted  on  the 
petition  of  the  plaintiffs,  amounted,  in  fact,  to  a  general  sequestration  of  the 
whole  capital  and  effects  employed  by  John  Chandler  Smith,  in  his  business  as 
a  hanker  and  broker  in  the  city  of  New  Orleans. 

The  petition  is  signed  by  Mr.  Semmes  and  another  gentleman  of  the  bar,  as 
attorneys  for  the  plaintiffs ;  the  affidavit  annexed  to  the  petition,  is  made  by  Mr. 
SemTnes,  who  attests  that  he  is  the  duly  appointed  agent  and  attorney  of  the 
United  States  of  America  in  this  behalf. 

The  question  was  pot  to  the  counsel  who  argued  this  case  for  the  plaintiffs, 
whether,  conceding  eveiy  thing  which  is  alleged  in  the  petition  to  be  true,  and 
the  affidavit  to  be  direct  and  sufficient  as  attesting  its  allegations,  (which  is  far 
from  being  our  impression)  a  proper  case  is  made  out  for  the  issuing  of  the 
wots  of  injunction  as  prayed  for.  No  precedent,  no  authority  has  been  adduced 
ia  support  of  these  proceedings,  nor  has  even  an  attempt  been  made  at  the  bar, 
within  the  knowledge  or  recollection  of  any  of  us,  to  institute  them ;  nor  is 
there  any  statute  under  which  they  are  even  indirectly  sustained.  Proceedings 
agiunft  an  abecondmg  debtor,  for  a  general  sequestration  of  his  effects,  at  the 
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UnrcDSTATU  iDstaoce  and  under  the  affidavit  ?f  three  of  his  erediton,  are  anthorized  by 
Smitb.  statute.  We  have,  alao,  a  remedy  against  the  property  of  absentees  under  a 
foreign  attachment  process.  But  where  the  debtor  is  present  and  subject  to 
the  process  of  the  court,  there  is  no  warrant  in  the  law,  that  we  ever  heard  of, 
for  taking  from  his  possession  and  control  his  property  in  limine  litis,  at  the 
instance  of  a  plaintiff  who  sues  him  for  the  recovery  of  a  debt,  and  for  the 
purpose  of  subjecting  the  property  to  the  satisfiiction  of  the  judgment  which 
the  creditor  seeks  to  obtain.  Supposing,  therefore,  that  this  properQr  belongs,  in 
fact,  to  John  Kelly  Smith,  and  is  in  his  possession,  where  is  the  po.wer  given  to 
the  creditor,  under  any  process  of  the  court,  to  disturb  him  in  his  peaceable 
possession  of  it,  and  to  arrest,  at  once,  without  notice  and  without  a  hearing, 
the  business  by  which  his  livelihood  is  obtained  ?  The  plaintiffs,  had  they  a 
judgment,  might  have  the  remedy  of  judgment  creditors  against  the  property  of 
their  debtor;  but  they  have  no  judgment,  in  a  legal  sense,  against  J(^n  Kelty 
Smith,  and  they  have,  accordingly,  instituted  their  suit  to  obtain  one.  The 
judgment  they  sue  upon  is  a  judgment  rendered  by  a  court,  under  the  system  of 
the  common  law,  in  the  District  of  Columbia.  Under  that  system,  after  the 
lapse  of  a  year  and  a  day,  if  no  execution  be  taken  out,  the  courts  conclude 
primd  facie  that  the  judgment  is  satisfied  and  extinct,  and  no  execution  can  after- 
wards issue  on  it,  unless  the  judgment  be  revived  by  process  of  scire  facias  under 
the  statute ;  or  the  plaintiff  may  have  his  action  of  debt  on  the  dormant  judg- 
ment, which  was  the  only  mode  of  revival  known  to  the  common  law.  3d 
Blackstone's  Com.  422.  Indeed,  this  question,  by  being  stated,  answers  itself. 
What  would  be  thought  of  a  plaintiff  who  should  begin  his  suit  on  a  promissory 
note  against  his  debtor,  by  a  general  sequestration  of  the  debtor's  property  ? 
Such  a  proceeding  is  repugnant  to  all  our  ideas  of  the  rights  and  remedies  of 
litigants  under  our  laws. 

Another  point  made  by  the  defence,  which  has  been  veiy  tuUy  argued  at  bar, 
and  upon  which  the  district  judge  decided  is,  whether  there  was  any  sufficient 
authority  to  institute  and  prosecute  this  suit  in  the  name  and  in  the  behalf  of 
the  United  States. 

Had  the  suit  continued  to  be  prosecuted  under  the  original  authority  only  by 
which  it  was  commenced,  and  had  the  court  come  to  the  conclusion  that  the 
authority  was  not  sufficient,  the  suit  might  have  been  dismissed  without  com- 
ment for  want  of  a  party  plaintiff,  and  the  United  States  could  not  be  considered 
as  having  been  in  court.  But  the  district  attorney  of  the  United  States  haa 
taken  this  appeal  in  the  name  of  the  United  States.  The  United  States  is 
before  the  court,  therefore,  as  the  party  appellant. 

It  appears  that  the  suit  was  instituted  by  Mr,  Semmest  as  the  agent  of  the 
government,  under  the  authority  contained  in  a  letter  from  Mr,  A,  H.  Mechlin, 
of  Washington  City.  Mr.  Mechlin  derives  bis  authority  from  the  Solicitor  of 
the  Treasury  who  states,  in  his  letter  to  Mr,  Mechlin,  that  he,  Mechlin,  having 
proposed  to  collect  the  judgment  against  Smith,  and  the  proposition  having  been 
referred  to  the  Secretary  of  the  Treasury,  that  officer  directed  the  solicitor  to 
employ  him  as  special  agent,  to  collect  the  judgment,  on  the  terms  mentioned  in 
a  letter  from  the  solicitor  to  the  secretary ;  he,  therefore,  in  the  furtherance  of 
this  object,  authorizes  Mechlin  to  appoint,  on  behalf  of  the  United  States,  an 
agent  to  collect  the  judgment,  and  to  institute  all  proceedings  necessary  thereto, 
in  the  name  of  the  United  States,  &c.  Thus  the  solicitor  appoints  Mechlin  to 
collect  this  debt,  with  authority  to  appoint  a  sub-agent,  and  MecfUin  appoints 
Semmes, 
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The  preMnt  rait  was  instituted  iD  the  Court  of  the  First  District  of  New  UffinDBrATss 
Orieaofl,  on  the  11th  of  December,  1861.  A  motion  was  made  to  dissolve  the  Smith. 
iDJUDction  oo  the  I5th,  and  was  decided  on  the  23d  of  that  month  in  favor  of 
the  defendants.  An  application  was  made  for  a  new  trial,  which  was  argued  on 
the  17th  of  January  following.  The  application  failed,  and  the  judgment  dissolv- 
ing the  injunction  was  sigoed-en  that  day.  Up  to  the  date  of  the  17th  of  Janu- 
aiy,  the  proceedings  were  conducted  solely  under  the  authority  of  Mr.  Semmes, 
and  without  the  intervention  of  the  district  attorney.  On  that  day  he  entered 
an  appearan^je  and  is  of  record  one  of  the  counsel  on  the  argument  for  a  new 
trial ;  and  on  his  motion  the  appeal  was  taken  to  this  court. 

The  district  judge  thtught  the  authority  of  Mr.  Semmes  insufficient  to  enable 
him  to  institute  the  proceedingi  in  behalf  of  the  United  States.  This  is  not  the 
first  time  that  the  officers  of  the  government  of  the  United  States  have  brought 
the  United  States  into  the  courts  of  this  State,  for  the  purpose  of  making  use 
of  legal  process  in  the  collection  of  debts  due  the  United  States.  The  United 
SiaUs  y.  Bank  United  States.  11  R.  R.  418.  They  claim  the  right  to  the 
most  stringent  process  against  property,  without  giving  the  security  which  the 
law  exacts  from  ordinary  litigants.  It  would  seehi  to  be  but  just  that,  in  cases 
of  this  kind,  the  interests  of  the  United  States  should  be  entrusted  to  a  respon- 
sible  public  officer ;  and  w»  think  we  are  doing  no  more  than  our  duty  in  com- 
menting on  the  proceedings  before  us,  as  they  are  attempted  to  be  sustained  by 
die  law  officer  of  the  United  States. 

Our  impression  is  that,  as  a  general  rule,  the  Government  of  the  United 
States,  in  its  proceedings  in  its  own  courts  and  of  the  courts  of  the  State  to 
which  in  civil  actions  it  may  resort,  can  only  act  through  its  offices  and  officers 
established  by  law.  The  delegation  of  power  to  institute  suits,  by  an  executive 
officer,  to  an  individual  having  no  official  character  or  responsibility ;  the  sub- 
delegation  of  the  same  power,  without  any  warrant  of  law  for  either,  seems  to 
be  in  conflict  with  the  theory  of  our  Institullons,  as  we  have  understood  them. 
We  have  not  found  any  authority  in  the  laws  of  the  United  States  for  the 
appointment  of  a  private  person  to  institute  suits  19  the  name  of  the  United 
States,  to  bring  them  into  State  courts  at  his  discretion,  and  thereby  subject 
tlieir  great  intereM  to  ultimate  adjudication.  1  Statutes  at  large  92  §  35.  3d 
Ih.  592.  4th  lb.  414.  In  each  district  of  the  United  States  there  is  a  district 
attorney,  whose  doty,  as  established  by  law,  is  to  prosecute  all  civil  actions  in 
which  the  United  States  shall  be  concerned.  The  Solicitor  of  the  Treasury  is 
to  direct  and  superintend  the  suits  of  the  United  States.  Instead  of  the  action 
of  the  government  through  ittf^nstituted  organs,  instead  of  the  direction  of  the 
solicitor  to  the  district  attorney,  ^e  have  his  appointment  of  a  private  individual, 
who  again  sppoints  a  substitute,  to  do  that  which  the  law  assigns  as  a  duty  to 
its  responsible  officers,  under  the  sanction  of  their  oath. 

But  the  district  attoftiey  appeared,  in  this  case,  under  instructions  from  the 
Treasury  Department.  We  do  not  think  his  appearance  has,  as  to  the  matters 
before  us,  any  retroactive  effect.  After  his  appearance  the  United  States  may 
be  bound  by  his  acts,  but  we  cannot  consider  it  as  giving  any  validity  to  the  judicial 
proceedings  upon  which  a  decree  had  passed  previous  to  his  appearance. 

His  appearance,  and  avouching  in  the  name  of  the  United  States  what  has 
been  done  in  this  suit,  imposes  on  us  the  necessity  of  noticing  the  subject,  lest  it 
should  be  supposed  there  is  a  recognition,  on  the  part  of  this  court,  of  the  doctrine 
maintained  at  bar  in  behalf  of  the  government.  We  do  not  assent  to  it.  We 
decide  nothing  on  this  point,  because  there  is  no  necessity  for  it,  and  we  do  not 
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UffiTBDSTATBs  wish  to  embamss  the  asserted  prerogatire  of  the  Exectttire  of  the  United 
Smtth.       States  when  the  determiDatioa  of  a  snit  does  not  reqnire  it. 

We  live  under  established  institutions,  and  under  a  government  of  laws.  We 
oonsider  the  law  officers  of  the  United  States  as  magistvates,  standing,  in  tlie 
performance  of  their  duties,  between  the  government  and  the  citisen.  It  is  as 
much  their  duty  to  respect  and  save  the  rights  of  the  citizen,  in  theur  official 
fonctions,  as  it  is  to  collect  the  dues  of  the  government.  The  law  recognizes  no 
other  action  on  the  part  of  its  ministers,  and  the  citizen  has  a  right  to  appeal  to, 
and  have  the  benefit  of  their  judgment  and  of  their  conscience,  in  all  ^ases  in  which 
the  power  of  the  government  is  brought  to  bear  upon  him. 

There  may  be  cases  not  foreseen  or  provided  for  by  lawfand  we  do  not  undertake 
to  assert  the  contrary,  in  which  the  President  of  the  United  States,  under  his 
constitutional  power  to  take  care  that  the  laws  of  the  United  States  be  faitiiftilly 
executed,  may  direct  the  institution  of  suits,  by  appointing  persons  for  that 
purpose  other  than  the  public  functionaries,  but  the  present  case  presents  no 
single  feature  of  emergency  or  necessity,  nor  is  it  in  that  respect  distinguishabe 
firom  an  ordinary  suit  against  a  debtor  inhabiting  the  same  city  with  the  respon- 
sible law  officer  of  the  government. 

It  is  considered  by  the  court,  that  a  creditor,  before  judgment,  is  without 
right  to  obtain  an  injunction  on  the  case  and  for  the  purposes  stated  in  the  peti- 
tion ;  and  that,  therefore,  the  judgment  of  the  district  court,  dissolving  die 
injunctions,  be  affirmed. 


[mwwJ       Union  Towboat  Company  v.  Louis  Bordelon,  Auditor,  &c- 

The  act  of  the  Legislatare  of  the  3d  of  March,  1847,  inveitin^  the  tax  ooUector  with  the 
authority  to  leize  and  sell  the  property  of  a  defaaltiDg  tax  debtor,  to  aatiify  hia  tax,  is 
not  in  violation  of  that  article  of  the  Conititation  of  the  United  States,  which  providei.  that 
no  perion  ihall  be  deprived  of  life,  liberty  or  property,  without  dae  proceta  ef  law;  for 
the  act  itself  points  oot,  precisely,  that  very  process  of  law  by  which  the  defaalting  tax 
debtor  may  be  deprived  of  his  property. 

Nor  does  that  act,  from  the  fact  that  the  tax  collector  is  empowered  to  seize  and  sell  the 
property  ot  a  defaulting  tax  debtor  to  pay  his  tax,  without  the  aid  or  intervention  of  the 
judiciary,  violate  the  Constitation  of  the  State.  For,%y  the  Court:  it  is  true,  as  conten- 
ded, that  the  functions  of  our  departments  of  government  are  kept  distinct,  and  the  exe- 
cutive cannot  divest  judicial  process.  Bat  the  aasesspiient  of  taxable  property  and  the  ool* 
lection  of  taxes,  are  legal  proceedings  or  process,  but  not  judicial  proceedings  or  proceM. 
If  these  proceedings  take  place  illegally,  as  supposed  in  the  present  case,  then  the  func- 
tions of  the  judiciary  may  be  invoked,  but  not  otherwise. 

The  tax  levied  on  a  steam  towboat  belonging  to  a  company,  the  object  of  which  is  *'  towing 
vessels  by  steam  in  and  out  to  sea  and  up  and  down  the  river  Mississippi,  and  carrying 
freight  and  paasengers  in  like  manner;  also  wrecking  or  lightening  vessels  in  said  river  or 
sea,  and  carrying  freight  and  passengers  in  the  Gulf  of  Mexico,  and  elsewhere  at  sea," 
is  not  in  con *ravention  of  Article  1st,  section  8,  of  the  Constitution  of  the  United  States, 
which  gives  Congress  power  to  regulate  commerce  with  foreign  nationi,  and  among  the 
several  States. 

The  exigencies  of  government  require  that  the  process  for  the  collection  of  taxes,  should 
be  summary.  They  are  to  be  regarded  not  as  a  debt,  to  be  enforced  against  the  debtor  who 
contracted  it,  by  Judicial  proceedings,  bat  a  contribution  required  from  the  oitisen  far  the 
support  of  government,  and  for  the  protection  and  benefit  of  all. 
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APPEAL  ftom  the  Second  Diitrict  Court  of  New  OrieaoB,  Lea,  J.     Hun-    Uniptt  Tow 
Urn  and  Bradford,  and  Benjamin  and  Mieau,  for  the  plaintiff:  The  let  and  ^^^^  Compant 
2d  artidee  of  the  Constitution  of  the  State  of  LouiBiaoa,  provide  that  **  the  pow-     BqaDStoif . 
erB  of  the  government  shall  be  divided  into  three  distinct  departments,  and  each 
ef  them  be  confided  to  a  separate  body  of  magistracy ;"  ''and  that  no  one  of 
these  departments,  nor  any  person  holding  office  in  one  of  them,  shall  exercise 
powers  properly  belonging  to  either  of  the  others,  except  in  instances  expressly 
directed  or  permitted. 

The  only  articles  of  the  Constitution,  which  refer  to  the  levying  of  taxes, 
are  the  32d  article,  which  declares,  that  *^  all  bills  for  raisins  revenue,  shall 
eriginate  in  the  House  of  Representatives,  &;c.;"  and  the  127ui  article,  which 
providee,  that  **  taxation  shall  be  equal  and  uniform  throughout  the  State,  dec.** 
It  thus  appears,  that  the  separation  of  the  different  departments  of  the  gov- 
ernment, by  our  Constitotion,  is  express  and  positive  ;  and  is  accompanied  by 
an  inhibition,  upon  each  department,  for  the  exercise  of  any  powers,  properly 
belonging  to  the  others ;  and  that,  while  the  power  to  levy  taxes  is  recognized 
aa  appertaining  to  the  legislative  department,  the  Legislature  is  left  to  provide 
for  their  collection,  under  the  restrictions  which  result  from  the  division  of  the 
poweni  of  the  government  among  the  different  departments. 

It  thus  becomes  an  important  question,  to  demand  to  which  department  of 
the  government  it  properly  belongs,  to  authorize  and  enforce  the  compulsory 
collection  of  taxes. 

It  is  certainly  competent  fer  the  Legislature  to  provide  for  the  mode  in  which 
taxes  shall  be  assessed.  When  the  assessment  has  thus  been  made,  it  may  be 
considered  as  sufficient  j>rtm<2yad6  evidence,  at  least,  of  a  debt  to  the  State, 
from  the  citizen  on  whom  the  tax  is  imposed.  But  if  the  citizen  neglects 
or  refuses  to  discharge  this  debt,  how  is  the  payment  of  it  to  be  enforced  ?  In 
what  respect  does  a  debt  to  the  State  differ  from  a  debt  to  an  individual,  as  re- 
gards the  process  for  its  collection  ?  It  is  said,  by  the  judge  of  the  court  below, 
that  **  there  is  nothing  in  the  Constitution  which  prescribes  the  particular  pro- 
cess of  law,  by  which  persons  may  be  divested  of  their  property ;"  but  ceitainly 
it  must  be  by  some  '*  process  of  law,*'  in  virtue  of  a  competent  authority.  If 
a  collector  of  taxes  can  be  authorized  to  proceed,  by  a  summary  seizure,  for  the 
recovery  of  a  debt  to  the  State,  it  is  not  easy  to  see  why  an  individual  may 
not  be  authorized  to  proceed  in  the  same  way.  It  belongs  essentially  to  the 
judicial  power  of  the  government,  to  grant  the  proper  remedy  and  aid  to  the 
State,  as  well  to  individuals,  for  the  enforcement  of  the  legal  claims ;  and  any 
Btatute  which  authorizes  a  mere  ministerial  officer,  to  proceed  directly  to  the 
seizure  of  the  property  of  the  citizen,  is  believed  to  be  an  infringement  of  the 
powers  of  the  judiciary. 

If  it  be  conceded,  that  the  Legislature  has  the  unquestionable  power  to  pre- 
scribe in  what  mode  taxes  shall  be  assessed,  and  to  erect  the  taxes  so  assessed 
into  a  privileged  claim  upon  the  properQr  charged  with  them,  yet  it  would 
seem  to  be  the  peculiar  province  of  the  judiciary,  to  authorize  and  direct  the 
sale  of  the  property  for  their  payment.  To  grant  such  authority,  is  essentially 
an  act  of  a  judicial  character.  It  was  so  held  under  a  Constitution,  having  simi- 
lar provisions  with  our  own,  in  a  case  in  10  Yerg;er's  Reports,  59*  The  power, 
then,  to  grant  such  authority,  must  vest  in  the  judiciary,  and  can  be  vested  no 
where  else.  It  must  be  exercised  by  the  judiciary,  and  cannot  be  exercised  by 
any  other  class  of  magistracy.  Any  act  of  the  Legislature,  therefore,  which 
assumes  to  grant  such  authority  directly  to  a  collector  of  taxes,  is  clearly  in 
contravention  of  the  1st  and  2d  articles  of  the  Constitution  of  this  State. 

It  may  be  further  observed,  that  the  section  5th  of  the  revenue  act  of  1847, 
imposes  a  fine,  in  certain  cases,  on  any  person  or  corporation  who  shall  be  in- 
debted to  the  State  for  any  tax,  license  or  commission ,  and  who  shall  have  re- 
fused or  neclected  to  pay  the  same,  after  final  judgment  has  been  rendered 
therefor.  It  seems,  then,  that  in  the  case  of  a  tax  upon  any  trade  or  profession, 
the  amount  of  the  tax  is  considered  as  a  debt,  and  that  it  can  only  be  recovered 
after  final  judgment.  But  in  what  does  a  tax  on  a  trade  or  profession  differ 
from  a  tax  on  property,  as  to  the  nature  of  the  liability  they  created,  or  as  to  the 
proper  and  constitutional  method  of  enforcing  its  discharge  ?  If  a  final  judg- 
ment is  necessary  in  the  one  case,  why  is  it  not  equally  necessary  in  the  other  ? 
It  will  be  found,  that  the  modes  of  enforcing  the  collection  of  taxes  in  the 
different  States,  vary  as  widely  as  the  Constitutions  of  those  States ,  and  it  is 
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UHroif  Tow   imposdUe  to  reason  from  the  method  pnrsaed  in  one  State,  to  tb»  aMthod  pttr- 
fioAT  GoMPAMT  gQed  ID  another,  unleaa  the  Conatitationa  and  laws  of  those  States  are  first  as- 

BoRDXLoir.  certained  to  be  similar.  There  is  nothing  in  the  Constitution  of  the  United 
States,  to  restrain  the  Legislatnres  of  the  several  States  from  the  exercise  of 
judicial  powers ;  and  where  no  such  restrictions  are  found  in  the  Constitntkm 
of  the  particular  State,  the  Legislature  itself  may  well  exercise  such  powen 
or  it  may  delegate  them  to  such  magistrates  as  it  may  deem  proper.  It  is  only 
in  the  States  that  have  speciaUy  provided  for  a  careful  distribution  of  powen 
among  the  different  branches  of  IJie  government,  that  the  question  can  arise. 

The  only  remaining  question  in  this  case,  arises  upon  the  proper  constmction 
of  the  1st  article  of  the  8th  section  of  the  Constitution  of  the  United  States. 
By  that  article.  Congress  is  invested  with  the  power  "  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States.*'  It  is  well  settled,  that 
the  power  to  regulate  commerce,  includes  the  power  to  regulate  navigation  and 
intercourse ;  and  that  this  power  is  exclusive.  Under  this  power,  Congress  has 
passed  laws  for  the  enrollment  and  licensing  of  vessels,  when  so  enroUed  and 
licensed,  all  vessels  are  entitled  to  engage  in  the  commerce  among  the  several 
States,  without  restraints  or  impediments  from  State  legislation.  But  if  the  sev- 
eral States  have  the  power  to  levy  taxes  on  vessels  so  engaged,  they  may  easily 
defeat  the  rights  acquired  under  the  sanction  of  Congress.  AU  right  of  taxAtion, 
is  in  its  nature  unlimited,  and  an  unlimited  right  to  tax,  is  a  power  to  destroy. 
4  Wheaton,  484.     9  Wheaton,  662.     12  Wheaton.  419.    7  Howard,  283. 

It  is  believed  that  these  decisions,  and  the  cases  referred  to  in  these  deci- 
sions, go  far  to  sustain  this  position,  if  not  decisive  of  it.  But  it  is  proper  to 
refer  the  court  to  a  decision,  upon  this  subject,  in  3  Hill  14,  Howell  v.  State 
of  Maryland. 

Isaac  Johnson^  Attorney  General,  for  the  State. 
By  the  court: 

Preston,  J.  The  State  claims  from  the  Union  Towboat  Company,  a  tax 
amounting  to  9392  66,  on  the  capital  stock  of  the  company,  and  in  default  of 
payment,  the  tax  collector  of  the  district  in  which  the  capital  of  the  company 
was  assessed,  seized,  and  was  about  to  sell,  one  of  the  boats  of  the  company  to 
satisfy  the  demand  of  the  State. 

He  has  been  enjoined  on  several  grounds,  two  of  which,  alone,  have  been 
relied  upon  in  this  court,  and  have  been  discussed  by  the  counsel  of  the  plain- 
tiffs,  and  the  attorney  general. 

It  is  contended,  that  the  seizure  of  the  property  of  the  company,  is  in  itself 
illegal,  because  it  was  not  authorized  by  any  judicial  proceedings,  and  any  act 
of  the  Legislature,  authorizing  the  collector  of  taxes  to  make  such  seizure, 
without  the  aid  or  intervention  of  the  judiciary  of  the  State,  is  unconstitutional. 

The  49th  section  of  the  act,  approved  the  3d  of  March,  1647,  **  to  provide 
a  revenue  for  the  State,"  under  which  the  tax  was  laid  and  about  to  be  collec- 
ted, expressly  authorized  the  collector,  if  the  tax  was  not  paid  by  the  tax  payer, 
to  seize  and  sell  his  property  to  satisfy  the  tax. 

It  is  argued,  that  this  legislation  violates  the  5th  article  of  the  amendments 
to  the  Constitution  of  the  United  States,  which  provides,  that  no  person  shall  be 
deprived  of  life,  liberty  or  property,  without  due  process  of  law.  It  may  be  a 
question,  whether  the  article  is  not  limited  in  its  application  to  criminal  pro- 
ceedings. 

But  conceding  that  it  prevents  the  divestiture  of  private  property  in  all  cases, 
without  due  process  of  law,  the  section  of  the  act  of  1847  quoted,  points  out. 
precisely,  thQ  process  of  law  by  which  a  defaulting  tax  payer  may  be  deprived  of 
his  property  in  satisfaction  of  the  taxes  due  by  him.  The  exigencies  of  govern- 
ment require,  that  the  process  for  the  collection  of  uxes  should  be  summaiy. 
The  taxes  are  not,  as  supposed  in  argument,  a  debt  to  be  enforced  against  the 
debtor  who  contracted  it,  by  judicial  proceedings,  but  a  contribution  required 


tit^qtmnn  49  lb*  got eraoMiitt  eattbluhed  for  the  prolectioQ  of  all,  for  iti    Uiiion  Tow 
and   withoQt   which  contributioQ  it  coold  not  be  supported.    Its    ^^^   oufauj 
^pse((y  collection  too.  is  geoerallj  indispeosable  to  the  success  of  the  govern-     Sow>«i,otf. 
wamat  and  proepen^  of  the  people ;  and  it  is  often  laid  in  such  small  sums,  that 
jsdieial  proceedings  to  ooUect  it  would  be  absurd. 

T^e  tax  ooUeetors  have  been  authorised  by  law,  from  the  foundation  of  the 
government,  to  collect  taxes  in  this  summary  manner.  They  have  always  sold 
pffopaity  io  the  summary  manner  prescribed  by  such  legislation,  to  enforce  the 
eottection  of  taxes.  Their  authority  and  their  sales,  have  always  been  recog* 
sized  as  constitutional  and  legal  by  our  judiciary,  and  every  other  department 
of  the  government  and  the  whole  people,  without  imagining  that  the  Constitu- 
lieo  of  the  United  States  was  violated.  Under  the  acts  of  Congress  for  lay- 
ing and  collecting  direct  taxes,  to  which  the  provision  io  the  Conetitation  would 
eertainly  apply,  if  it  applies  to  State  laws,  the  collectors  were  directed  to  pro- 
ceed by  distress  and  sale  of  the  property  of  the  defaulting  tax  payer,  and  their 
psocees  has  been  recognized  and  sanctioned  by  the  Supreme  Court  of  the  Uni- 
ted States.  The  objection  to  the  process  has  been,  for  the  first  time  as  for  as 
we  know,  seriously  urged  in  this  case,  and  to  it  we  reply,  communis  error  facit 
yas- 

It  is  true,  as  contended,  that  the  functions  of  our  departments  of  government 
are  kept  distinct,  and  the  executive  cannot  divest  judicial  process.  But  the  as- 
sesementof  taxable  property,  and  the  collection  of  taxes,  are  legal  proceedings 
or  process;  but  not  judicial  proceedings  or  process.  If  these  proceedings  take 
pbee  illegally,  as  supposed  in  the  present  case,  then  the  functions  of  the  judi- 
ciary may  be  invoked,  but  not  otherwise. 

It  is  next  contended,  that  the  tax  levied  upon  the  property  of  the  plaintifib 
in  injunction,  is  in  contravention  of  Article  1,  section  8,  of  the  Constitution  of 
the  United  States,  which  gives  Congress  power  to  regulate  commerce  with 
foteign  nations  and  among  the  several  States.  The  tax  is  levied  on  the  capital 
of  a  company,  the  object  of  which  is  expressed  in  the  first  article  of  the  asso- 
ciation: **That  the  operations  of  the  said  company  shall  be,  the  towing  vessels 
by  steam  in  and  out  to  sea,  and  up  and  down  the  river  Mississippi,  and  carrying 
frei^t  and  passengers  in  like  manner ;  also  wrecking  or  lightening  vessels  in  said 
river  or  at  sea,  and  carrying  freight  and  passengers  in  the  Ghilf  of  Mexico  and 
elsewhere  at  sea." 

It  is  said  that  the  tax  is  a  regulation  of  commerce,  and  conflicts  with  the 
power  of  Congress  to  regulate  commerce  with  foreign  nations  and  among  the 
ievefal  States,  which  it  is  contended  is  exclusive. 

We  were  inclined,  when  this  case  was  submitted,  to  have  expressed  an 
epinion  as  to  the  respective  rights  and  powers  of  the  General  and  State  Oovem- 
ment,  under  this  article  of  the  Constitution,  without  reference  to  authority,  the 
o|Bnions  of  the  courts  of  the  United  States  being  unsettled  upon  the  oases  arising 
under  it ;  and  if  the  tax  had  been  laid  upon  a  boat  or  vessel  canying  on  com- 
mtarce  with  a  sister  State,  it  would  have  been  a  fit  occasion. 

But,  upon  examination,  we  find  the  tax  laid  not  upon  a  boat  carrying  on  com- 
seioe  with  a  aister  State,  but  upon  the  capital  of  a  company  oi^ianized  under 
our  general  corporation  act,  in  fact  created  by  the  State  of  Louisiana,  and  of 
course  subject  to  the  conditions  which  the  State  may  impose. 

The  capital  of  the  company  is  property,  and  the  Constitution  of  the  State 
rsqnjres  an  equal  and  uniform  tax  to  be  imposed  upon  it  with  the  other  property 
of  the  State,  for  the  support  of  government.    The  capital  of  the  company  stands 
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Uhioit  Tow    upon  the  same  footing  bb  the  capital  of  inannuiGe,  or  banking,  or  railroad,  or 

OAT  ^^^^^  other  companies,  or  the  capital  of  individuala. 

BoBDELON.  We  cannot  conceive,  then,  that  a  qneation  can  arise  nnder  the  article  of  the 
Constitution  of  the  United  States  quoted.  All  taxation  upon  property  witliia 
one  State,  maj  remotely  affect  ita  commerce  with  a  sister  State.  Thus,  a  tax 
npon  stores  may  increase  the  price  of  merchandise  brought  here  by  merchants 
from  abroad ;  a  tax  upon  warehouses,  the  price  of  the  storage  of  produce  from 
the  western  States  ;  and  a  tax  upon  our  markets  may  enhance  the  price  or 
perhaps  curtail  the  quantity  of  supplies  brought  to  them.  Yet  these  taxes 
have  never  been  questioned.  It  is  only  when  a  regulation  of  commerce  by  a 
State  directly  affects  commerce  with  a  sister  State,  that  a  question  can  arise 
whether  the  grant  to  Congress  to  regulate  commerce  between  the  States  is 
exclusive. 

It  was  therefore  decided  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  the  StcUe  of  Lauiiiana  v.  Nathan  et  aL,  that  a  tax  upon  a  dealer  in 
exchange,  foreign  as  well  as  domestic,  did  not  contravene  the  article  of  the 
Constitution  invoked,  8  How.  73;  and  in  Magio's  heirs  v.  Chrinia,  that  a  tax 
upon  successions  going  to  foreigners  did  not,  lb.  490  ;  and  in  the  case  of  the 
Providence  Bank  v.  Billings  and  Pittman^  that  a  State  had  power  to  tax  a 
bank,  there  being  no  clause  in  the  charter  exempting  it  from  taxation. 

The  language  of  Chief  Justice  Marshall,  in  that  case,  is  conclusive  of  the 
present:  ''That  the  taxing  power  is  of  vital  importance ;  that  it  is  essential  to 
the  existence  of  government,  are  truths  which  it  cannot  be  necessary  to  reaffirm, 
^heyare  acknowledged  and  assented  to  by  all.  It  would  seem  that  the  relin- 
quishment of  such  a  power  is  never  to  be  assumed.  We  will  not  say  that  a 
estate  inay  not  relinquish  it — ^that  a  consideration  sufficiently  valuable  to  induce 
Vpmtial  release  of  it,  may  not  exist.  But  as  the  whole  community  is  interested 
tn'vretaining  it  undiminished,  that  community  has  a  right  to  insist  that  its 
Abandonment  ought  not  to  be  presumed  in  a  casein  which  the  deliberate  purpose 
«f  a*Sta1»  to  abandfsn  it  does  not  appear."  4  Peters,  561. 
t'  In-feplt,-  it  was 'laid  down  in  the  Federalist,  in  expounding  the  contemplated 
Cdi^stittttion,  to  induce  its  adoption :  '*that  the  States  would  possess  an  indepen- 
MfeMitt  and  uncontrolable  authority  to  raise  their  own  revenue  for  the  supply  of 
tteisown^a^ts««att3  with  the  single  exception  of  duties  on  imports  and  exports, 
would,  under  the  plan  of  the  Constitution,  retain  that  authority  in  the  meet 
abfloAite  aBd«tinqni|y|^4<'®Q0®-  ^^^  ^^t  ^^  attempt  on  the  part  of  the  general 
gQvqrament'to  abridge.C]|em  in  the  exercise  of  it,  would  be  a  violent  assumption 
of  power  unwarranted  by  any  article  or  clause  in  the  Constitution.  This  extract 
ia«from  No.  32  of  ther  Federalist,  the  production  of  Hamilton;  but  it  may  be 
seen  by  other  numbers,  the  productions  of  Madison  and  Jay,  that  the  principlea  - 
were  fully  concurred  in  by  them. 

The  question  in  this  case  is  one  as  to  taxation  and  subject  to  these  principlee. 
The  question  whether  the  power  granted  to  Congress  to  regulate  corameree 
between  the  States  is  an  exclusive  power,  does  not  arise.  And  although  the 
case  has  probably  been  presented  to  obtain  the  opinion  of  the  court  on  thi« 
question,  we  do  not  think  it  proper  to  express  a  formal  opinion  on  so  important  a 
subject  when  the  case  under  consideration  does  not  require  it* 
The  judgment  of  tiie  district  court  is  affirmed,  with  coati. 
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Moses  Greenwood  v.  Lowe  and  Pattison. 

A  debtor  of  defendant!  farnisbed  them  with  hii  nane,  in  the  form  of  a  draft  on  their  home. 
The  draft  was  accepted  by  defendants,  and  exchanged  with  Partee  4*  Co.,  for  bills  on 
tlieir  hoase  in  New  York.  ParUe  4*  Co.  placed  the  acceptance  of  defendants  in  the 
hands  of  a  broker  to  raise  money  on  it.  It  was  sold  to  P.  P.  ^  Co^t  with  the  right  re- 
served for  Partee  if  Co,  to  take  it  back  on  certain  terms,  within  a  stipulated  time.  Partee 
4*  Co.  did  not  redeem  it  within  the  time,  and  the  broker  who  sold,  now  boaght  it  of  P.  P. 
Sr  Co.  The  broker  exchanged  the  acceptance  of  defendants  thas  obtained,  with  the  plain- 
tiffs for  other  bills  of  larger  amount,  and  paid  the  ditference.  Defendants  contest  the 
plmiatiffs' ownership  of  the  acceptance,  on  account  of  the  manner  in  which  it  was  disposed 
of  by  the  broker  and  obtained  by  the  plainiiif. 

The  court  held :  That  the  plaintiffs  were  holders  for  yalae,  for  according  to  the  well  settled 
doctrine  of  the  commercial  law,  a  merchant  who  gives  his  own  negotiable  paper  for  a 
purchase  of  negotiable  paper,  gives  valae,  as  well  as  he  who  gives  gold  or  bank  notes. 

Hm  law,  from  considerations  of  pablic  policy,  and  in  order  to  favor  the  free  circalation  of 
bills  of  exchange  and  other  negotiable  paper,  looks  with  favor  opoa  the  holders  of  a  bill 
who  has  given  valae  for  it,  and  requires  very  cogent  evidence  to  convict  him  of  maiajide*. 

Where^  under  the  facts  shown,  the  court  may  reasonably  suppose  a  state  of  opinion,  or  be- 
lief in  a  party's  mind,  which  is  entirely  consistent  with  honesty  and  fair  dealing,  and 
wbere  there  is  another  hypothesis  involving  dishonesty,  it  will  be  the  duty  of  the  court, 
unless  the  scale  clearly  preponderates  in  favor  of  the  latter,  to  adopt  that  construction 
'wbich  is  in  favor  of  innocenee. 

Wliere  the  opinion  of  the  court  is  founded  upon  its  own  knowledge  of  the  course  of  trade,  and 
not  on  proof  of  it  in  the  record,  the  cause  was  remanded  for  a  new  trial  by  a  jury  of 
merchants. 

APPEAL  from  the  Fourth  Diatrct  Court,  Strawhridge^  J.  Edwards  and 
OicotU  for  the  plaiutiif.    A,  N.  Ogden,  for  defeodaDts.     By  the  court: 

SEIDELL,  J.  This  suit  is  brought  upon  a  bill  of  exchange,  drawn  in  Alabama, 
December  26,  1650,  upon  the  defendants,  hj  Alexander  Pattison,  to  the  order 
of  and  endorsed  in  blank  by  WUliam  H.  Pattison,  for  $3523  75,  payable  at 
twehe  months. 

The  defendants  in  their  answer,  denied  that  the  plaintiffs  were  lawful  holders; 
asserted  that  Partee  ^  Co.  are  the  legal  owners  of  the  drafb,  and  that  they  have 
claims  against  Partee  4*  Co*  upon  certain  protested  bills  of  exchange,  drawn  by 
tbem  to  an  amount  exceeding  the  amount  of  the  bill  sued  upon. 

There  was  a  judgment  in  favor  of  the  defendants  in  the  court  below,  de- 
dariog  the  acceptance  extinguished  by  compensation.  The  claims  of  the  plain- 
tiffs being  rejected,  upon  the  ground  that  they  did  not  take  the  biJl  in  the  ordi- 
nary course  of  business.    From  that  judgment,  the  plaintiffs  have  appealed. 

It  appears,  that  the  defendants  were  merchants  in  New  Orleans,  and  gave 
this  bill,  thus  accepted  by  them,  together  with  other  bills  by  them  accepted, 
before  maturity,  to  Partee  S^  Co.,  of  New  Orleans,  in  consideration  of  several 
biOs  of  exchanges  drawn  by  Partee  Sf  Co.,  on  their  own  firm  in  New  York, 
which  latter  bills  came  back  protested,  and  the  defendants  having  been  obliged 
to  take  them  up  as  endorsers,  are  now  the  holders  thereof.  Partee  4'  Co*  failed 
sometime  in  the  fall  of  1851. 

It  wiO  be  observed,  that  in  this  transaction  Lowe  and  Pattison,  the  acceptors, 
were  the  persons  who  thus  issued  and  negotiated  their  own  acceptances.  To 
a  kwyer,  applying  to  such  a  case,  the  technical  doctrines  which  govern  in  the 
general  the  contracts  of  a  bill  of  exchange,  or  perhaps  to  a  foreign  merchant, 
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GKixirwooD  the  transaction  would  seem  anomaloiifl.  For  aa  a  general  mle,  when  a  biU  geto 
LowK.  ^^  ^^^  hands  of  the  acceptor,  the  contract  is  functus  officio.  Bat  this  seeming 
incongruity  is  explained  by  the  common  coarse  of  business  in  New  Orleans^ 
with  which  every  merchant  here  is  familiar,  and  to  which  it  would  be  unreason- 
able for  us  to  shut  our  eyes,  since  it  has  so  frequently  been  illustrated  by  our 
records  in  commercial  cases.  That  coarse  of  business  is  this :  The  planters* 
as  a  class,  are  in  constant  need  of  advances ;  the  New  Orleans  factors,  as  a 
class,  are  in  as  constant  need  of  disoouats.  Oat  of  this  state  of  thingSt  has  arisan 
the  notorious  practice  of  the  factor  receiving  from  the  planter  his  bill  on  the 
fiictor,  which  the  latter  accepts,  and  gets  discounted  in  the  market,  puts  the 
proceeds  to  the  p]anter*s  credit,  and  IooIls  to  the  promised  shipment  of  his  cropa 
to  place  the  acceptor  in  funds  to  meet  the  hill.  Acceptances  to  the  amount 
of  many  hundreds  of  thousands  of  dollara,  are  thus,  we  have  no  doubt,  thrown 
into  the  New  Orleans  bill  market  annually. 

In  September,  1851,  Partee  4*  OO'  were  much  pressed  for  money,  and  in 
the  hope  of  warding  off  impending  &ilare,  Partee  gave  his  clerk,  QreetUandt 
orders  to  use  all  the  paper  the  house  had,  in  order  to  sustain  its  credit  until 
Partee* 9  return  from  the  north.  Accordingly,  on  the  20th  September,  Chreen- 
land  put  Lowe  and  PatHson^a  acceptance  into  the  hands  of  one  WarteUe^  of 
the  house  of  Wartelle  and  Jackson,  money  brokers,  telling  him  he  wanted  to 
raise  $3000  on  it,  by  selling  it  for  that  sum,  with  the  privilege  of  getting  it  back 
at  the  end  of  seven  days,  if  he  desired,  at  an  advance  named.  Wartelle  on  the 
same  day,  sold  the  draft  to  Pickett,  Perkins  Sf  Co.  for  $2980  cash,  and  with  the 
privilege  of  getting  it  back  in  seven  days,  on  paying  S3000.  From  the  amount 
^  thus  received,  he  deducted  his  commissk>ns,  $10,  and  gave  the  balance  $2970  on 

the  same  day  to  Greenland.  On  the  last  day  of  the  time  stipulated,  Partee  4r 
Co.  were  unable  to  the  raise  the  money  to  get  back  the  bill ;  and  Chreenlandt 
their  clerk,  came  to  Wartelle,  and  asked  him  to  apply  to  Pickett,  Perkins  Sf  Co 
for  an  extension,  which  they  refused,  saying  they  would  sell  the  draft  for  $3000 
to  any  one  that  wanted  it.  This  Wartelle  reported  to  Chrsefdand,  and  late  ia 
the  evening  of  the  same  day,  Wartelle  thinking,  as  he  says,  that  P.  P.  4r  Co- 
would  sell  the  bill  to  some  one  else,  and  that  he  could  make  something  by  buy- 
ing it,  bought  it  himself,  for  $3000.  This  fact  he  concealed  from  Greenland, 
to  whom,  when  the  latter  subsequently  made  inquiries  about  the  bill,  he  replied 
that  Pickett,  Perkins  Sf  Co.  had  sold  it.  It  is  proper  to  observe,  that  Green- 
land disagrees  with  Wartelle^s  statement  to  this  extent,  that  he  denies  having 
previously  authorized  Wartelle  to  make  a  sale  of  the  bill ;  but  he  admits  an 
authorization  to  raise  money  on  it,  and  the  receipt  of  $3000  from  Wartelle;  and 
does  not  say,  that  when  informed  of  the  sale  and  its  terms,  he  disapproved. 
Whatever  was  the  truth  upon  this  point,  it  is  at  least  certain,  that  Partee  4r  Cb. 
had  parted  with  their  interest  in  the  bill  to  the  extent  of  $2980,  and  that  they 
would  have  no  right  to  recover  the  bill  from  Wartelle,  or  any  one  holding  under 
Wartelle,  without  reimbursing  that  amount. 

Soon  after  this,  Partes  if  Co.  foiled.  WarUUe,  on  the  3d  October,  sold  the 
bill  to  Greenwood  4r  Co.,  who  are  not  proved  to  have  had  any  knowledge  of  the 
antecedent  circumstances.  The  facts  relating  to  this  purchase,  are  as  follows  : 
They  had  a  few  days  previous  employed  Wartelle  to  sell  tw<^  bills,  accepted  by 
themselves,  and  on  the  3d  October,  Wartelle  agreed  to  take  these  two  bills 
amounting  in  principfld  to  $4263,  and  maturing  In  the  following  February  aad 
March,  at  a  discount  of  one  per  cent  a  month,  gs^  to  give  Chreenwood  if  Co. 
in  payiwttt  Imh  v^i  PaUm^^i  ^%^pl9ttcfft  9t  twQ  per  oent »  month,  and  pajf 


l^itfae  ^  C^M  the  dHTereiiciSi  $686  S6  in  ctth.    The  Mnsiiefiun  was  io  closed   OBuirvrooD 
on  that  day.     WarUUe  afterwards  negotiated  the  two  acceptances  of  Greenwood       lowe. 
4*  Co-    Partee  Sf  Co.  made  a  cessio  bonorum  in  March  1851 ;  and  the  defen- 
dants are  stiU  holders  of  Iheh'  protested  exchange,  to  an  amount  of  say  $19,000. 

The  ri^  of  the  plaintiflbto  recorer,  depends  upon  the  answers  to  these  qnes- 
Ikms.  Are  they  holders  for  mine?  Are  they  liolden  bona  fide,  and  in  the  ordi- 
iMOy  eourse  of  business  ? 

They  are  detrty  holders  for  value.  ¥\>r  according  to  the  well  settled  doc- 
trine of  the  commercial  law,  a  merchant  who  gives  his  own  negotiable  paper 
for  a  pnl^ase  of  negotiable  paper,  gives  value  as  well  as  he  who  gives  gold  or 
bttk  notes.   Are  they  holdlfrs,  bonafide^  and  in  the  ordinary  coarse  of  business? 

This  law  from  considerations  of  pubTic  policy,  and  in  order  to  favor  the  free 
circniation  of  bills  of  exchange  and  other  negotiable  paper,  looks  with  favor  upon 
flie  holders  of  a  bill  who  has  given  value  for  it,  and  requires  very  cogent  evi-. 
dence  to  convict  him  of  mala  fides. 

Where  is  die  fact  in  this  case,  Which  can  justly  be  said  to  bring  home  to  the 
mind  the  conviction,  that  the  phdntiflb  acted  in  bad  faith  ?  It  is  not  pretended 
that  they  had  any,  the  slightest  actual  notice,  that  Partee  4*  ^m  the  former 
hoMers,  bad  an  equitable  interest  in  the  excess  of  the  bill  over  $2980,  (the  cash 
they  had  received  upon  it,)  nor  that  Lowe  and  Pattison,  had  negotiated  the  bill 
for  a  consideration,  which  was  about  eventually  to  fail.  Is  there  anything  in 
the  character  or  occupation  of  Warielle,  which  should  have  excited  their  alarm? 
We  think  not.  He  was  a  person  professionally  engaged  in  the  business  of  buy- 
ing and  selling  bills  and  notes,  and  is  not  shown  to  have  been  in  bad  repute. 
Is  there  anything  necessarily  indicative  of  maZa  fide»  in  the  rate  at  which  the 
bHl  was  discounted  ?  The  evidence  does  not  authorize  us  to  say  so,  nor  can  we 
infer  it  with  what  knowledge  we  have  of  the  pressure,  which  exists  at  frequently 
recuring  intervals  in  the  New  Orleans  money  maricet,  and  of  the  precarious 
character  of  certain  classes  (f  mercantile  paper.  Partee  8f  Co.  were  willing 
to  borrow  at  this  very  time  $3000,  at  one  per  cent  a  week.  The  rate  deducted 
by  plaintiff  may  be  fairly  considered,  as  indicating  a  doubt  abont  the  solvency 
of  howe  and  Pattison,  and  a  desire  to  get  a  premium,  commensurate  to  the 
risk;  but  we  do  not  believe  a  jury  of  business  men  in  New  Orleans  would  be 
found,  who  would  say,  that  such  a  discount  of  the  bill  in  question,  at  that  sea- 
eon  of  the  year,  would  authorize  the  belief  of  a  suspicion  in  the  mind  of  the 
pbintiifrs,  that  War  telle  t  a  bill  broker,  had  not  a  right  to  negotiate  the  bill,  and 
that  there  were  outstanding  equities. 

We  come  now  to  the  only  other  circumstance,  on  which  the  defendants 
rely  as  iodicative  of  ma/a  ji<fe«;  and  that  is.  thattiiey  gave  their  own  accep- 
tances for  it  to  a  broker,  who,  it  is  said,  fh>m  the  nature  of  his  calling,  they 
flhotild  have  looked  upon  as  a  person  authorized  to  make  sales  of  paper,  and 
not  exchanges.  Parties,  themselves,  often  make  exchanges  of  their  paper.  This 
croes  acceptance,  for  mutual  accommodation,  are  not  uncommon  among  mer- 
chants; and  we  do  not  see  why  suspicion  should  attach,  when  that  is  done 
through  an  agent,  which,  if  done  between  the  parties  themselves,  would  not 
be  deemed  extraordinary.  Where  we  may,  under  the  facts  shown,  reasonably 
avfipose  a  state  of  opinion  or  belief  in  a  party's  mind,  which  is  entirely  consis- 
teot  with  honesty  and  fair  dealing,  and  where  there  is  another  hypothesis  in- 
▼dviog  honesty,  we  are  bound,  unless  the  scale  clearly  preponderates  in  favor 
of  the  latter,  to  adopt  that  construction  which  is  in  favor  of  innocence.  Green- 
wood Sf  Co.  may  have  reasoned  with  themselves,  that  it  Was  for  their  advan- 
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0BiEirwooD   tage  tc^et  ibr  their  own  paper,  having  aereral  months  to  ran,  a  sum  in  cash, 
Lowi.       '^^  ^  acceptance,  maturing  some  months  earlier,  at  a  rate  of  disconnt,  which 
according  to  their  knowledge  of  Lowe  and  PaUiiOfCB  standing,  compensated  the 
risk  of  the  acceptor's  Mure  in  the  short  interval,  before  its  maturity ;  and  War- 
,  telle  or  his  principal,  might  be  considered  by  Chreenwood  S^  Co.^  as  looking  for 

their  advantage  in  the  bargain  to  the  superior  value,  which  they  chose  to  attach 
to  Chreenwood  Sf  Cb.'s  paper.  It  was  certainly  a  circumstance  to  awaken  a  sus- 
picion in  the  minds  of  the  plaintiffs  as  to  the  solvency  of  Lowe  and  Paliison, 
but  not  necessarily  as  to  the  title  of  WarUlle^  or  those  for  whom  he  was  acting. 
But  a  serious  difficulty  seems  to  have  arisen  in  the  mind  of  the  district  judge, 
from  the  fact,  that  Chreenwood  Sf  Co-  gave  in  this  eichange  of  paper,  their  own 
acceptances  of  bills,  drawn  on  them  by  planters.  He  reasons  thus.  «*  How  did 
they  obtain  before  maturity,  their  own  paper  ?  That  is  unexplained.  The  sup- 
position is,  that  they  had  discounted  it  in  market.  But,  however  they  obtained 
it,  when  it  came  into  the  hands  of  the  debtor,  it  was  extinguished,  and  they  had 
no  right  to  re-issue  it  to  the  prejudice  of  the  other  parties  to  it;  this  must  have 
been  as  well  understood  by  the  brokers  who  received  it  from  them,  as  the  unu- 
sual mode  of  discounting  the  defendant's  note,  must  have  appeared  to  Chreenwood: 
and  either  was  sufficient  to  have  put  any  prudent  man  on  his  guard." 

Now,  what  the  learned  judge  has  said  is  correct,  if  what  we  believe  to  be  the 
every  day  course  of  business,  with  regard  to  planter's  and  factor's  papers,  is  dis- 
regarded ;  but  it  leads  to  an  unsafe  conclusion,  if  that  course  of  business  is  con- 
sidered. But  bow  is  justice  to  be  administered  among  our  meixhants,  if  we 
shut  our  eyes  to  what  is  every  day  passing  before  us  ?  And  are  we  not  bound  to 
reach  the  justice  of  a  case,  whenever  we  can  do  so  without  violating  some  in- 
flexible legal  rule  ?  We  do  not  hesitate  in  giving  an  affirmative  answer  to  this 
question.  Now  the  general  rule  of  the  commercial  law,  which  regulates  the 
rights  and  liabilities  of  parties  to  negotiable  paper,  are  not  inflexible.  An  ac- 
ceptor, whose  obligation  on  its  face  is  primai*y,  may  show,  that  in  point  of  fact, 
the  maker  is  his  debtor,  and  that  he  accepted  for  accommodation.  So  when  the 
planter  draws  on  his  factor  and  he  accepts,  if  the  acceptor  gets  the  bill  into  his 
hands  by  pay  men  t  or  purchase,  he  cannot  re-issue  it,  so  as  to  hold  the  drawer, 
to  the  person  receiving  it  from  the  acceptor.  But  if  the  planter  sends  the  bill  to 
the  factor  for  the  purpose  of  enabling  him  to  issue  it,  when  accepted,  and  so 
raised  money  for  him  on  it,  he  would  attempt  in  vain  to  shelter  himself  under 
the  general  rule. 

It  is  strange,  that  the  defendants  should  deduce  the  inference  of  mala  fides^ 
from  the  plaintiffs  having  done  the  very  thing  which  the  defendants  themselves 
did.     For  they,  the  acceptors,  negotiated  their  own  acceptances  with  ParteeSfCo. 

After  the  best  consideration  which  we  have  been  able  to  give  to  this  case,  we 
are  unable  to  bring  our  minds  to  the  conclusion,  that  the  judgment  of  the  court 
below  has  done  justice  between  the  parties.     But  as  the  views  we  have   ex- 
pressed, are  founded  rather  on  our  knowledge  of  the  course  of  business  in 
New  Orleans,  derived  from  our  professional  and  judicial  experience,  than  upon 
the  evidence  in  this  particular  case,  and  as  it  is  desirable  to  know  what  a  jury 
of  merchants  would  think  in  a  matter  of  this  sort,  which  involves  a  question  of 
^mercantile  good  faith,  we  have  concluded,   that  the  safer  course  for  obtaining 
justice,  will  be  to  remand  the  cause  for  further  evidence,  and  for  a  new  trial  by 
such  a  jury. 

Judgment  reversed;  remanded  for  trial  by  a  jury  of  merchants;  defendant 
to  pay  costs  of  the  appeal. 
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Charles  Fonda  v.  James  Garland  et  al.  and  Daniel  Weaver. 

A  broker  employed  to  lell  anote,  hai  an  implied  aatbority  toguaraDtee  it  in  the  name  of 
the  yendor:  yet,  if  he  do  not  guarantee  it,  the  rendor  ii  not  liable  in  caae  of  its  non-pay- 
ment. 

APPEAL  from  the  Fifth  District  Court  of  New  OrleaoB,  Buchanan,  J. 
Durant  and  Homers  for  plaintiff.     Sianshury,  for  defendant.    By  the  court : 

RosT,  J.  The  defendant,  Weaver^  io  giving  his  broker,  for  sale  in  the  market, 
the  note  of  James  Garland^  endorsed  by  /.  W,  Kirkland^  authorized  him  to 
guarantee  it  in  his  name.  This  was  not  mentioned  to  Fonda,  who  purchased 
it ;  and,  as  he  took  it  without  the  guarantee,  it  seems  to  us  that  it  is  too  late, 
after  protest,  to  claim  t^p  \>enefit  of  a  promise  which  forms  no  part  of  his  con- 
tract. 

It  is  true,  as  observed  by  the  district  judge,  that  thero  is  roason  to  believe 
fmttk  the  evidence,  that  Weaver  knew  the  endorser  and  drawer  of  the  note  to 
be  under  protest  at  the  time  he  sold  it.  Bu^  they  might  be  under  protest  with- 
oat  being  insolvent;  and  there  is  no  evidence  of  their  insolvency  in  the  record. 
It  is  shown,  on  the  contrary,  that  a  targe  quantity  of  movables  has  been  taken 
QDder  the  plaintiif 's  execution,  as  the  property  of  one  of  thero. 

But,  if  it  was  proved  that  the  parties  to  the  note  were  insolvent  at  the  time 
of  the  transfer,  to  the  knowledge  of  Weaver,  the  only  action  which  could  be 
sDstained  upon  that  state  of  facts  is  an  action  for  the  rescision  of  the  contract 
and  the  restofation  of  the  price  paid.     Civil  Code,  2619. 

The  judgment  in  favor  of  the  plaintiif  is  reversed  and  the  petition  dismissed, 
with  costs  in  both  courts. 


William  Robinson,  Trustee,  v.  William  K.  Day, 

If.  in  oonaeqaence  of  tbe2acA««  of  the  holder,  the  endorser  of  negotiable  paper  be  disdiarged^ 
the  holder  cannot  recover  upon  a  SQbseqnent  promise,  without  showing  that  it  was  made 
with  knowledge  uf  Icuike*.  Yet,  where  the  promise  to  pay  the  debt  is  given  in  the 
form  of  a  new  note,  It  is  pnmd  facie  evidence  that  there  was  no  negligence  by  which  the 
endorser  was  discharged  from  Ids  obligation  on  the  paper  which  he  thas  renews. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Stravfbridge,  J. 
/.  L.  Matkewson,  for  plaintiff.     L,  Madison  Day  and  Samuel  R.  Walker, 
for  defendant.     By  the  court : 

Slideli.,  J.    This  is  an  action,  brought  in  1850,  by  the  plaintift  as  trnitee 
of  the  Commercial  Bank  of  Natchez,  upon  a  note  of  the  following  tenor : 

>>  $3007  52.     Natchez,  May  18, 1843.    Twelve  months  after  the  fifteenth  day 
of  May,  1843, 1  promise  to  pay,  without  defalcation,  to  the  Commercial  Bank 
of  Natchez,  or  order,  for  value  received,  three  thousand  and  seven  dollars  and 
fifty-two  cents,  negotiable  and  jiayable  at  the  Commercial  Bank  of  Natchez. 
*' Renewable  if  required.  Wm.  K.  Dat." 

The   defendant  pleaded  a  general  denial  and  the  prescriptioD  of  five   years. 
He  also  alleged  that,  in  1840,  the  bank  became  the  holder  of  a  note  signed  by 
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Bo»nrwui    one  BeaummUf  and  endoned  by  the  finn  of  Day  and  CaJUkoeU.    That,  aa 

dIt.        endoner  of  that  note,  he  was  entitled  to  legal  notice  of  proteat;  that  no  aoch 

notice  was  given  hiin ;  and  that  in  consequence  of  the  fiulare  to  gbe  him  notiee 

and  other  laches  of  the  holder,  he  was  discharged.    That  when  he  give  the 

present  note,  in  settlement  of  the  other,  he  was  ignorant  of  his  discharge. 

There  was  judgment  for  the  plaintiff  in  the  court  below,  and  the  defendant  has 
appealed. 

Both  parties  have  assumed,  that  the  instrument  is  subject  to  the  prescriptloB 
of  five  years,  establiahed  by  art.  3505  C.  C.  and  have  argued  the  case,  so  far  as 
prescription  is  involved,  upon  the  question,  whether  an  interruption  oi  preaciip- 
tion  has  been  made  out. 

To  prove  an  interruption,  the  phuntiff  relies  on  two  letters  written  by  llie 
defendant  to  the  plaintiff,  both  bearing  date  in  May,  1848.  One  of  these  lettan 
is  not,  perhaps,  sufficiently  definite,  taken  by  itself,  to  identify  the  note  spoken 
of  with  that  in  the  suit.  Unaided  by  other  evidence,  it  leaves  the  mind  m 
doubt  whether  it  applied  to  this  note,  or  the  note  endorsed  by  the  defendant. 
The  second  letter,  however,  is  sufficiently  explicit  on  this  score,  **  a  note  of 
mine  due  to  the  Commercial  Bank."  Any  looseness  of  phraseotogy  in  that 
portion  of  the  letter  which  speaks  of  its  origin,  is  satasfiictorily  expkiined  by  the 
context,  coupled  with  the  defendant's  answer  in  the  cause,  and  the  testhnony 
of  the  cashier. 

But,  it  is  said  that  the  letter  is  not  such  an  acknowledgment  as  is  sufficient  to 
interrupt  prescription,  becimse  it  asserts  again  and  again  his  inability  to  pay  any 
thing,  and  does  not,  in  express  terms,  acknowledge  a  liability.  This  remark 
about  the  contents  of  the  letter  is  true.  But  the  whole  tenor  of  the  letter  is 
pregnant  with  inferences  of  the  conviclaon,  in  the  writer's  own  mind,  of  his 
liability  for  the  debt,  and  that  judgment  would  unavoidably  go  afBinst  him  if  he 
sh<hild  be  sued.  Its  scope  and  purpose  seems  to  be,  to  represent  to  his  creditor 
the  hardship  of  pressing  him  for  a  liability  originating  in  anoAer's  dCfiiult,  and 
the  ruin  of  his  credit  and  business,  if  the  bank  should  take  a  judgment  and 
execution.  It  is,  in  substance,  an  earnest  appeal  to  the  mercy  of  the  creditor ; 
a  prayer  for  indulgence,  inconsistent  with  the  idea  of  an  absence  of  liability. 
*«  My  object  in  writing  to  you  is,  that  I  think  you  have  been  misinformed  as  to 
my  capabilities  to  pay  that  claim."  "  I  assure  you  it  will  be  hard  enough  for  me 
to  pay  that  note  when  i  get  able,  let  alone  being  troubled  for  it  now  when  it 
keeps  me  kicking  to  support  my  family."  **  Very  few  would  give  me  credit 
if  they  knew  there  was  a  judgment  against  me."  **  I  have  a  large  family  to 
support."-  **  If,  after  what  I  have  said,  you  still  feel  it  your  duty  to  bring  suit, 
I  shall  have  to  submit  to  my  fisite  with  the  best  grace  I  can,  but  it  will  be  veiy  hard 
on  my  fiunily."  *^  If  you  do  bring  suit  it  will  turn  out  as  I  have  stated,  and  Will 
ruin  my  credit ;  and  I  do  not  say  this  to  prevent  you  from  bringing  suit,  but  I  do 
not  want  to  have  my  credit  mined."    *' Please  write  me  as  soon  as  possible." 

This  let3»r  commences  by  referring  to  another  letter  written  to  RoHnsonj  on 
the  prevk)us  Saturday.  In  that  letter  he  states,  that  the  plaintiff's  attorney  had 
called  on  him  to  ascertain  if  he  could  do  any  thing  towards  paying  **  a  note  due 
the  Commercial  Bank,  of  which  you  have  the  control."  He  states  his  inability 
to  pay  it;  deprecates  suit  which  the  attorney  threatened,  and  asks  the  plaintiff  to 
vrait  until  he  writes  again.    Its  tone  is  like  that  of  the  other  letter. 

We  are  of  ofnnion,  then,  that  these  letters  clearly  contain,  if  not  an  expreoa. 
at  an  events  a  tacit  acknowledgment  of  indebtedness  upon  the  note  signed  by 
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id  an  entnttj  to  tfaa  plaintiff  not  to  sue.  The  fint  tottor  alio 
\  the  plaintiff  to  delay  hia  anlt  until  he  can  write  again.  D^'^^ 

To  tfeat  Iheae  letters  at  not  inTdving  an  interruption  of  prescription,  would  be 
to  enable  the  defendant  to  work  out  an  injustice  by  his  own  acts.  For  the 
eotraaty  of  the  defendant,  coupled  widi  the  tacit  acknowledgment  of  the  plam- 
tiff 'a  light,  and  the  declaration  of  the  writer,  that  a  suit  would  injure  him  with- 
out banefittmg  the  creditor,  may  well  be  considered  ss  the  inducement  which 
led  the  frfaintiff  to  postpone  his  action.  It  is  just  to  consider  him  as  hafing  relied 
oa  the  implied  acknowledgment  in  doing  so,  and  it  would  be  inequitable  to 
deprive  him  now  of  its  protection. 

In  arriving  at  this  conclusion,  we  have  left  out  of  view  the  testimony  of  the 
plaiotiff'a  attorney  of  record,  which  the  defendant  insists  ought  not  to  be  heeded, 
■  oonaequence  of  the  professional  relation  in  which  he  Mood  to  the  creditor, 
■id  his  not  having  withdrawn  from  the  prosecution  of  the  suit  before  he  offered 
himaetf  as  a  witness  in  the  cause.    See  Succession  of  Harkins,  2d  Ann.  923. 

It  is  said  that,  in  consequence  of  the  faOnre  to  protest  the  BeaumofU  note  and 
Botify  the  defendant  as  endorser,  the  note  given  by  the  defendant,  and  upon 
which  he  is  now  sued,  is  not  obligatory.  The  argument  assumes  that  there  was 
a  &ilure  to  protest  and  notify.  This  is  not  proved.  We  have  the  testimony  of 
the  notary,  who  swears  that  the  note  was  duly  protested  on  the  day  of  its  matu- 
rity, and  that  a  written  notice  of  the  protest  was  giren  to  the  defendant's  part- 
ner, personally,  the  next  morning.  On  his  cross-examination,  the  notary 
answered :  **  I  have  no  distinct  recollection  as  to  the  .facts  above  stated,  in  rela- 
tioo  to  the  particular  note  inquired  about,  but  I  have  a  copy  of  the  record  of  my 
proceedings  in  the  case  of  the  demand,  refusal  of  payment,  and  protest  of  the 
above-mentioned  note,  by  reference  to  which  my  memoiy,  in  relation  to  the 
€utB  above  stated,  is  rofreshed."  No  exception  was  taken  to  the  introduction 
of  this  testimony,  upon  any  of  the  grounds  stated  in  the  plaintiff's  brief;  and 
it  may,  therofore,  be  considerod  as  before  us  for  what  it  is  worth.  ^  That, 
however,  is  little.  For  it  appears  from  the  testimony,  that  the  officer  in  ques- 
tion was  so  exceedingly  careless  and  unfaithful  in  the  discharge  of  his  notarial 
duties,  that  his  conduct  has  beentiie  subject  of  comment  in  Mississippi,  (7  How. 
609,)  and  the  district  judge  properly  says  .*  **  I  feel  disposed  to  attach  littie  weight 
either  to  the  certificate  of  the  notary,  or  his  statemento  about  his  rocords.  They 
leave  the  matter  uncertain,  but  do  not  show  that  no  notice  was  sent"  We 
leave  this  testimony  out  of  view ;  and  thus  tiie  case  stands,  without  any  express 
proof  of  notice  or  protest.  But  it  appears  that  a  few  months  after  the  maturity 
of  the  Beaumont  note,  Day  was  sued  upon  it,  as  endorser,  in  Mississippi.  If 
tiiere  had  been  any  ground  for  defence,  he  would  naturally  have  rused  it  then. 
If  liie  protest  was  irregular,  he  or  his  attorney  would  naturaOy  have  gone  to  the 
notary's  office  and  looked  into  the  matter.  If  he  had  roceived  no  notice,  that 
being  a  matter  within  his  own  knowledge  would,  we  may  reasonably  suppose, 
have  been  pleaded.  But,  instead  of  anything  of  this  kind  being  done,  \i  is  proved 
liy  the  cashieroftiie  bank  that  the  Mississippi  suit  was  not  tried,  but  was  dismissed, 
in  May,  1843,  upon  the  defendant's  giving  his  own  note  for  the  amount. 

No  fiylure  to  protest  or  notify  being  shown,  the  promise  to  pay  the  debt,  f^ven 
in  tlie  finrn  of  tiiis  new  note,  must  be  considered  as  primd  facie  evidence  that 
there  was  no  laches.  See  Lundi  v.  Robertson,  7  East.  236.  Gibbon  v.  Coggetn, 
2  Gamp.  188.  Pierson  Y.Hooker,  3  John,  68.  PaUersony.  Beeeher,  6  Moore. 
9  ;'Qdtt7  bZ5.  TebbeUs  v.  Dowd,  23  Wendell  381,  387.  Bobbins  v.  Pinek- 
ard^  6  Smedea  and  M*  61.    This  case  most  not  be  confounded  with  that  class  of 
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RoBniflmi     cases  of  which  there  are  numerous  examples  in  the  books,  wheie  the  bolder  of 
DAT.        negotiable  paper  has  been  guilty  of  laches,  and  that  fact  appears  on  the  tiiiU 
For  then  the  holder  cannot  recover  on  a  subsequent  promise,  without  showing 
that  the  promise  was  made  with  the  knowledge  of  the  laches.    See  the  cassi 
cited  by  Cowen,  J.,  in  TebhtUs  ▼.  Dwtd  ; '  ffew  Orl^ns  and  CarrMon  RaS^ 
road  Company  v.  Mills,  2d  Ann.  824. 
Judgment  affirmed,  with  costs. 
Defendant's  counsel  appfied  for  a  rehearing. 

The  preeumption  arisiu^,  then,  from  the  execation  of  the  note  in  suit,  is  bat  lecoiKlarT 
OTldence,  at  best,  of  protest.  For  it  is  laid  down  in  the  books  that:  '<  Where  higher 
evidence  is  shown  to  exist,  all  other  is'secondary."  **  In  such  cases  mere  presampdvepnW 
facie  or  circomstantial  evidence  is  secondary."    Cow.  aod  Hill,  note  325,  p.  423. 

And  evidence  which  is  secondary*  in  its  nature,  cannot  be  received  so  long  as  the  direaor 
primary  evidence  can  b0  had.  or  is  shown  to  be  within  the  reach  of  the  party.  I  Or.  Kv. 
sec.  82,  and  last  note  to  sec.  84.    1  Pick.  &.  375.    Cow.  and  Hil  1,  note  414,  p  540. 

*'  Indeed,  the  mle  is  general.  Yon  shall  not  be  permitted  to  grope  in  the  twilight  of  dreom- 
stantial  evidence  when  the  broad  daylight  of  direct  proof  is  attainable."  Cow.  and  Hill,  note 
3S5.  p.  424. 

And  10  it  has  been  held  by  Judge  Storv,  that  where  it  was  proved  a  copy  of  a  note  existed, 
the  party  most  prove  it  by  the  <!opy,  and  cannot  rely  on  other  evidence.    9  Mason,  468. 

"  For  the  best  evidence  of  which  the  nature  of  tbe  case  is  sasceptible,  must  alwayi  be 
given."    1  Phil.  Ev.  217.    Or.  Bv.  sec.  82. 

Now  the  direct  or  primary  evidence,  which  is  that  of  the  notary,  having  been  introduced 
by  the  plaintiff,  and  which  is  proved  to  be  wholly  unworthy  of  credit,  the  secondary  or  pre- 
Bomptive  evidence  arising;  from  tbe  ezecation  of  the  note,  wonld  seem  to  be  cleany  ioraffi- 
cient,  according  to  the  foregoing  authorities.  At  all  events,  the  presamption  is  entireiy 
destroyed  and  overcome  by  the  lache*  which  are  shown  on  the  part  of  the  holder,  in  emploj- 
ing  a  notary,  whose  acts,  as  well  as  his  evidence,  in  relation  to  the  same,  are  onwortoy  of 
any  credit  whatever. 

This,  we  think,  makes  it  incumbent  on  the  plaintiff  to  prove,  either  that  the  defendant  wu 
doly  charged,  or  that  be  giive  the  note  in  suit  with  a  full  knowledge  of  the  laektt  of  Ae 
bank. 

Because  we  have  alleged  that  the  Beaumont  note  was  not  protested,  and  that  defeodut 
gave  the  note  sued  on  without  a  knowledge  that  he  had  not  been  duly  charged  as  endaner, 
and  as  the  evidence  in  the  record  shows  it  to  be  within  tbe  power  of  the  party  to  prove  • 
protest,  had  one  beeu  properly  made,  as  well  as  that  it  is  exclusively  in  his  power  to  prove 
the  note  was  executed  with  a  knowledge  of  the  facts,  had  such  been  the  case. 

For,  one  who  alleges  error,  is  only  bound  to  prove  the  same  when  it  is  not  shown  the 
evideufje  of  the  same  is  exclusively  within  tbe  power  of  his  adversary     11  L.  R.  80.  7  R. 

The  general  rule  is,  th^,t  he  who  affirms  must  prove ;  but  where  the  affirmative  iovohei  a 
•  negative,  the  proof  must  come  from  the  other  side.    Mure  v.  Church  Warden*,  8  N.  B.  957. 

And,  moreover,  this  court  has  held,  that  where  it  is  not  shown  whether  any  demand  wu 
made  on  the  drawee,  and  the  drawer  supposing  himself  liable  and  promised  to  pay  tbftonn, 
it  will  be  presumed  there  was  no  demand,  and  that  t6e  promise  was  made  in  error,  sod  lo 
not  binding.    11  L.  E.  17. 

How  much  more  then  should  it  be  preaomed  in  this  case,  (and  the  facts  proved  folly  jostiQ' 
the  presumption,)  that  defendant  was  not  duly  charged,  and  that  the  note  sued  on  wss  gives 
in  error  At  all  events,  we  feel  folly  warranted  in  saying,  the  presumption  of  a  protcrt, 
arising  from  the  execution  of  the  note  in  suit,  is  fully  rebutted  by  the  opposite  presani]>tioB 
arising  from  the  evidence  in  tbe  case.  It  is  therefore  incumbent  on  plaintiff  to  prove  proteft, 
or  that  defendant  gave  the  note  in  question  with  a  full  knowledge  that  he  nad  not  been 
properly  notified  . 

2.  Tbe  next  and  last  ground  on  which  we  solicit  a  re-hearing,  relates  to  the  question  of 
prescription. 

The  opinion  of  the  court  proceeds  on  the  ground,  that  the  foroe  and  effectof  the  l®'^,^ 
defendant,  are  to  be  determined  by  the  law  of  Louisiana.  In  this  we  would  most  respectnuly 
suggest  there  is  error,  for  which  the  counsel,  and  not  the  court,  are  responsible,  as  the  line 
was  overlooked  in  the  argument. 

Por,  it  is  now  the  conceded  doctrine  of  this,  as  well  as  of  other  enlightened  courts,  tfaatooo^ 
tracts,  as  to  their  nature,  validity,  obligation  and  interpretation,  are  governed  by  the  Z^  wi 
ecmtractust  unless  a  different  place  is  stipulated  for  their  performance.  Story's  Conf.  L-  mc. 
148-280. 

Now,  the  letters  of  defendant  would  seem  to  be  cleariy  within  tbe  reach  of  this  pn9ap*« 
since  an  interruption  or  renunciation  of  prescription  is  in  the  nature  of  renewal  of  anoUigt- 
tion.    9E.R.313.    1R.R.  335-6. 

The  note  sued  on  was  executed,  as  well  as  payable,  at  Natchez,  and  tbe  letters  wore 
addressed  to  Roberfson  at  that  place.  Their  nature  and  effect,  then,  must  be  determined  by 
the  common  law  which  prevails  there,  and  of  which  this  court  will  take  notice. 

Itha«  been  expressly  held  in  Massachusetts,  that  where  a  proposition  is  made  bj  <^j<^ 
written  in  one  State,  and  sent  to  another  by  mail,  tbe  latter  is  the  place  where  the  proposition 
if  made,  and  not  the  place  where  the  letter  was  written.    3  Met.  Rep.  207. 

So  it  has  been  held,  that  where  plaintiff  wrote  by  mail  to  defendants,  inquiringon  wtst 
terms  they  would  insure  his  vessel,  and  defendants  replied  at  a  certain  rate,  bat  bjrmail" 
next  day  retracted.  Plaintiij^  before  he  did  or  ooold  receive  the  second  letter  retractmgticw 
on  an  aooeptanoe.    Hdd :  no  contract  had  been  made.    1  Pick.  S78.    Bee]10  lb.  324. 
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I  «Tid«Dtly  proo99d  on  the  mond,  that  the  offen  are  to  be  ooniidered  m      Boaiiitdif . 
Bade  at  the  place  where  the  letteri  are  addresied,  and  not  at  the  place  where  they  were  v, 

written.  IMy* 

The  aame  rale  moit  apply  to  the  letter»4>f  defendant,  ibir  there  was  no  admiinon  made  oatil 
the  receipt  of  the  letfePB  %  RoherUdn. 

The  mail  in  die  one  case,  and  the  boat  in  tiie  other,  were  bat  the  bailees  of  defendant,  and 
the  letters  are,  therefore,  regarded  as  stiH  in  his  possession,  until  actaal  delivery  at  the  place 
of  destination ;  and  diis,  more  especially,  as  the  roles  prescribed  by  the  Postmaster  General 
expreasly  aathorixe  the  writer  to  withdraw  a  letter,  any  time,  before  delivered  to  the  person 
to  whom  addressed.  Eegnlations  Post  Offices,  ed.  1847 :  Chap.  24,  Delivery  of  Letters ; 
chap.  27,  Iietteni  Forwarded;  chap.  S8,  Return  of  Letters. 

In  Eni^land  and  France  a  different  role  is  prescribed.  A  letter  mailed  there  cannot  be 
withdrawn.  Hence,  so  far  as  the  present  point  is  concerned,  the  English  and  French  aothori- 
ties  woald  be  inapplicable. 

The  defendant,  tnen,  having  the  absolate  control  over  his  letter*  antil  an  actoal  delivery  at 
lYatchez,  hia  adaoissions  as  to  their  nature,  obligation  and  effect,  mast  be  settled  according  to 
the  law  of  that  place. 

-  This  is  a  material  distinction,  and  one,  which  ii  allowed  to  prevail,  wiU  fhlly  sostain  the 
plea  of  preecriptbn.  as  the  letters  are  wholly  insufficient  to  avoid  the  plea  according  to  the 
commoti  la^w.  if  not  by  the  civil  law. 

It  ia  expressly  laid  down  that  it  ought  clearly  to  appear  in  all  cases,  that  the  acknowledg- 
ment relates  to  the  identical  debt  which  is  sought  to  be  recovered  on  the  strength  of  socn 
•cknowled^rment    9  Cow.  678.    15  J.  R.  5)  I.    Anf?.  Lim.  354-5,  $  4. 

And  if  effect  can  be  given  to  the  admissions,  withoot  referring  them  to  the  demand  open 
winch  the  suit  may  have  been  brought,  they  ought  not  to  be  considered  as  referring  to  such 
demand.    3  Wend.  353.    6  Pet  66.    31  Pick.  E.  333. 

Re-hearing  refused. 


Huntington  r.  The  Sheriff  of  the  Parish  of  Jefferson  and 
THie  Bank  of  Louisiana. 

A  judgment,  overruling  an  exception  taken  to  the  plaintiff's  petition,  on  the  ground  of  its 
insufficiency  to  aotboriae  the  ixgonction  he  had  obtained,  is  not  final,  may  ultimately  work 
noi^jiiry,  and  is  therefiore  unappealable. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.     W.  B.  Htrmen^ 
for  plaintiff.     A,  A,  Frayser,  for  defendants.     By  the  court: 
EusTis,   C.  J.    The  defendants  appealed  from  a  judgment  by  which  an 
exception  to  the  phiintiff's  petition  was  overruled.    The  exception  was  to  the 
safliciency  of  the  plaintifi^s  petition,  to  authorize  the  injunction  he  had  obtained, 
so  far  as  it  related  to  the  Bank  of  Louisiana. 

This  is  not  one  of  those  judgments  from  which  an  appeal  can  be  taken  to  this 
court.    It  is  not  final,  and  may  ultimately  work  no  injury   to  the  appellants. 
This  appeal  is  dismissed  with  costs. 


Samuel  W.  Oakey  v.  James  Drummond. 

A  porcfaaaer  of  land,  who  suffers  it  to  be  seized  and  sold  as  his  own,  who  buys  it  in  and 
sells  it  again,  cannot  be  relieved  from  paying  the  purchase  money  to  his  vendor,  on  the 
groand  that  there  are  encumbrances  upon  it. 

APPEAL  from  the  Third  District  Court  of  New   Orleans,  Kennedy,  J. 
Benjamin  and  Mieou,  for  plaintiff.    MoU,  for  defendant.    By  the  court  : 
KosTf  J*    It  is  unnecessaiy  to  inquire  into  all  the  questions  raised  by  the 
dafendant  in  this  ease.    He  suffered  the  land  he  had  purchased  from  the  plain- 
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Oaut  tiff  to  be  taken  in  ezeention  and  Bcdd  aa  hia  own  piopert7«  to  pay  repairs  made 
DauMVOMD.  to  the  levee  in  front  of  it.  The  certificate  of  mortgageSt  read  by  the  sheriff 
at  the  sale,  had  exclusifv  reference  to  the  mortgagee  standing  on  the  property* 
in  his  name,  and  expressly  mentioned  the  mortgage  in  favor  of  the  plaintiff,  to 
secure  the  price  of  the  land.  He  was  present  at  the  sale,  and  th»  property 
was  adjudged  on  his  bid ;  but  he  caused  it  to  be  placed  in  the  name  of  hia 
nephew,  a  young  man  lately  come  to  the  country,  who,  one  of  the  witnesses 
thinks,  was  not  of  age.  He  took  from  his  nephew,  at  the  same  time,  a  power 
of  attorney,  under  which  he  has  since  sold  the  land  with  the  boundaries  men- 
tioned in  the  sale  of  the  plaintiff  to  him,  at  a  profit  of  8400  on  the  price  he  waa 
to  pay. 

There  is  little  doubt  that  the  land  was  purchased  by  himself,  and  that  the  title 
given  to  his  nephew  was  a  simulation ;  but,  if  the  sale  had  been  to  a  purchaser 
in  good  faith,  the  defence  could  not  be  sustained.  The  defendant  being  present 
at  the  sale,  and  bidding,  acknowledged  himselfin  possession  as  owner ;  and  the 
•  sale,  under  those  circumstances,  must  be  considered  as  having  been  made  by 

himself.  If  the  adjudication  is  set  aside,  he  is  bound  to  return  the  land,  and, 
as  he  has  placed  it  out  of  his  power  to  do  so,  he  would  be  enabled  to  conmiit  a 
fraud,  if  he  was  dispensed  from  paying  the  price.  It  is  unnecessary  to  inquire 
whether  the  defendant  may  not,  under  certain  cu-cumstances,  rightfully  claim 
hereafter  a  diminution  of  the  price. 

Having  parted  with  the  title,  and  no  claim  being  made  against  him,  he  has  no 
right  of  action  against  the  plaintiff. 

It  being  proved  that  the  land  is  now  free  from  mortgages,  the  judgment  in 
favor  of  the  plaintiff  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


Hooper  v.  Owens. 

A  lait  to  rescind  the  tale  of  a   ilaye,  ctnoot  be  laittined  where  the  plaintiff  lita  been 
gaUtyof  neglect  in  not  promptly  giiing  her  the  benefit  of  medical  treatment 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Van- 
dalsan,  for  plaintiff.     T.  W.  Collin$t  for  defendant.    By  the  court: 

Edstis,  C.  J.  For  the  reasons  given  by  the  district  judge;  judgment 
afllrmed. 

The  reasons  of  the  District  Judge :  *^  Plaintiff  sues  for  a  rescision  of  a  sale  of 
a  slave  (Elizabeth)  sold  to  him  by  defendant,  on  the  ground  that  she  waa 
unsound  at  the  time  of  the  sale,  and  her  disease  is  such  aa  to  render  her  unfit  fiir 
Uie  purposes  for  which  she  was  sold.  The  evidence,  which  is  however  somewhat 
conflicting,  appears  to  establish  the  fact  that  the  slave  is  affected  with  abdominal 
dropsy,  owing  to  some  affection  either  of  the  womb  or  liver.  On  this  point,  the 
testimony  of  the  physicians  is  conflicting.  It  is  highly  probable.that  the  disease 
existed  at  the  time  of  the  sale,  but  it  is  not  shown  that  she  received  medical 
treatment  before  the  month  of  August,  1850.  The  sale  was  passed  on  the  25th 
February,  1850.  This  fiict  ak>ne  is,  in  my  opinion,  an  insuperable  barrier  to  a 
recoveiy*  See  Stackhouse  v.  KencUUL*  The  physician.  Dr.  Mcllhenny^ 
who  treated  her,  says,  that  at  the  time  he  first  saw  her,  in  August,  she  was  incar- 

*  Decided  Uth  April  1851,  by  Ro§t,  J.,  bat  not  reported.    See  Appendix. 
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•ble,  but  that  he  cannot  say  that  if  she  had  receiTed  good  medical  treatment  Hoomk 
witfahi  the  first  three  months  after  the  sale,  she  might  not  ha^e  been  cared.  Dr.  owsva. 
Compton*s  testimony  sustains  this  opinion,  ftnd  they  are  both  witnesses  for 
plaintiff.  Under  these  circumstances,  it  appears  to  me  unnecessary  to  enter  into 
an  analysis  of  the  testimony,  for  the  purpose  of  fixing  the  precise  time  when,  or 
the  cause  whence  the  disease  originated ;  no  conclusion,  having  the  character  of 
legal  certainty,  can  be  drawn  firom  it.  I  think  the  defendant  is  entitled  to  a  final 
judgment  in  her  favor. 

««The  court,  after  duly  considering  this  case,  for  the  reasons  assigned  in  the 
written  opinion,  this  day  delivered  and  on  file:  It  is  ordered,  adjudged,  and 
decreed,  that  there  be  judgment  in  favor  of  defendant,  Helen  Owens,  and 
against  the  plaintiff,  Levi  E.  Hooper.^^ 


113 

Succession  of  Joseph  Fowler.  J  m 

Where,  finr  a  omnber  of  yeen,  an  agent  rendered  important  eervicei  to  fail  prindptl. 
aUiongh  there  wai  no  contract  for  compensation,  nor  any  intention  to  charge  for  hii  ser- 
▼ice*  while  their  relationa  eziated;  yet,  where,  from  their  habiti  of  friendly  intercoarie 
and  fimn  the  evidence,  it  may  be  inferred  that  the  one  intended  and  the  other  expected 
that,  npon  the  termination  of  thoae  relations,  a  liberal  reward  woald  be  made  for  the  ser- 
vices, and  the  principal  died  intestate  and  withont  making  any  reward,  the  agent  may 
recover  from  the  snocession  a  reasonable  compensation. 

TIm  geaeralmleof  the  Loaisiana  Code  is,  that  a  mandate  is  gratnitoos ;  bat  where,  from  the 
nature  of  the  bnsiness  or  conduct  of  the  parties,  it  appears  that  no  snob  thing  was  intended 
or  expected,  the  law  is  otherwise. 

U  caonot  be  presumed  of  one  who  has  been  released  from  his  debt  to  a  creditor,  by  a  disnhaife 
inba]ikniptcy,tfaat  services,  sabseqnently  rendered  to  the  creditor,  as  agent,  are  intended 
to  be  gratdtoas;  and  the  fact  that  friendly  relations  existed  between  the  parties,  does  not 
■flsiat  the  presumption.    A  moral  obligation  cannot  compensate  one  which  is  legal. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Lea,  J. 
John  R.  Chymes^  for  the  plaintiff:  The  appellants  oppose  all  compensationi 
and  hwist  that  the  relations  between  the  parties  are  to  be  governed  by^  the  law  of 
mandate,  which,  they  say,  is  in  its  nature  gratuitous,  and  none  can  be  allowed 
nnder  Art.  2960  of  the  Civil  Code.  For  all  the  purposes  of  this  case,  the  appellee 
is  perfectly  willing  to  meet  them  on  this  ground. 

It  is  admitted  that,  by  the  Roman  law  in  its  earlier  stages,  the  contract  of 
mandate  was  gratuitous  in  its  nature  and  in  its  essence,  but  the  spirit  of  progress, 
and  the  necessities  of  the  more  complicated  nature  of  human  affairs,  compelled 
the  Roman  jurisconsults  to  relax  the  rigour  of  the  law  in  this  respect,  and 
■itfaongh  they  would  not  allow  the  action  mandati^  yet  they  would  allow  the 
mtlaonnpreMeriptU  verbis  or  infaetumn  as  on  a  contract  without  name,  ^eerseeutio 
extrcLordinaria.  But,  by  the  laws  of  France,  under  the  regime  of  the  Code 
Napoleon,  and  under  the  Louisiana  Code,  although  the  contract  of  mandate  is  in 
ili  nature  gratuitous,  it  is  not  so  in  its  essence.  The  court  will  find  this  matter 
very  satisfactorily  treated  and  explained  by  Mr.  Troplong,  in  his  work,  Du 
Mandate,  No.  154  to  No.  175  inclusive.    See  also  18th  Duranton,  No.    197. 

Such  is  the  doctrine,  long  established  in  this  State,  under  the  legislation  of  the 
Louisiana  Code.  The  contract  of  mandate  is  not  essentially  gratuitous;  a  con- 
tract for  compensation  is  lawful.  Express  proof  of  it  is  not  required,  it  may  be 
implied,  from  the  nature  of  the  services  and  all  the  circumstances  of  the  case. 
Deeaux's  Heirs  v.  Plantevigne,  10  L.  R.,  603.  Watermany.  Qibscn,dih  Ann. 
672. 

But  the  appellee  is  persuaded  that,  independent  of  the  contract  and  law  of 
nymdalei  the  kw  entitles  him  to,  and  will  give  him  an  action  to  recover,  a  reason- 
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BoccKBsioir  OF  able  compenfiation  for  the  services  rendered  the  deceased  in  his  itfettme,  under 

FowLKR.      the  circumstances  developed  by  the  evidence  in  the  record,  on  the  principles 

laid  down  by  this  court.     O'ReUy  v.  McLtod,  2d  Ann.  146.     Polict  Jury  v. 

Hampton,  6  N.  S.  389.    5  R.  R.  181.   18  L.  R.  639.    L.  Code,  arts.  2274, 

2278. 

See  also  Rolland  de  Vellarque  Traite  da  Notoreal  verbo  mandat,  vol.  4,  p. 
449,  No.  11.  Merlio  R*  de  Juris,  vol.  21,  verho  notaire,  §6,  No.  4,  and  the 
decisive  argument  of  Pothier  there  quoted.  Dalioz,  1627,  part  2,  p.  184,  a  case 
exactly  like  the  present.  Journal  du  Palais,  vol.  21,  p.  337.  Project  du  code 
du  comnoerce,  prepared  by  Livingston  and  others,  art.  189.  Sirey,  vol.  27, 
part  2,  p.  102.  Sirey,  vol.  36,  part  2,  p.  503.  Journal  du  Palais,  vol.  21, 
p.  129. 

The  appellee  therefore  prays  that  the  judgment  of  the  court  below  may  be 
reformed  or  reversed,  as  he  has  prayed  in  his  answer  to  this  appeal,  now  on  file, 
and  that,  in  all  other  respects,  it  may  be  affirmed. 

Roselius,  and  Race  and  Fotler,  for  defendant :  How  does  it  happen  that  Mr, 
Bogart  does  not  make  any  charge  for  his  valuable  services  rendered  previously 
to  the  year  1843  ?  This  question  is  answered  by  the  fact  that,  in  1842,  he 
applied  for,  and  obtained  a  discharge  from  his  debts,  under  the  Act  of  Congress, 
establishing  a  uniform  system  of  bankruptcy.  He  was,  of  course,  bound  to 
make  a  surrender  ofaU  his  property,  embracing  all  claims  he  might  have  a 
right  to  make  against  his  debtors,  to  his  creditors.  JBut  no  claim  whatever  against 
Joseph  Fowler  is  found  on  his  schedule.  How  can  Mr.  Bogart  account  for  this 
omission,  except  on  the  ground  that  he  had  no  claim  against  Mr,  FowLer  ?  In 
order  to  obtain  the  benefit  of  the  bankrupt  law,  and  have  all  his  debts  cancelled 
and  expunged  by  a  decree  and  discharge  in  bankruptcy,  he  was  bound  to  divest 
himselif  of  every  thing  he  owned,  or  was  due  to  him,  in  favor  of  his  creditors. 
Joseph  Fowler  wsis  one  of  his  creditors  for  upwards  of  sixty  thousand  dollars, 
consequently,  if  he  had  any  ofifset  to  make  against  this  large  debt,  is  it  possible 
to  believe  that  he  would  have  omitted  to  state  it  ? 

What  then  is  the  irresistible  conclusion  to  be  drawn  from  these  facts  ?  No 
other  than  this,  that  the  claim  for  fifty  thousand  dollars  is  a  mere  after-thought; 
and  that  if  Fowler  had  lived,  Mr,  Bogart  would  never  have  had  the  remotest 
idea  of  making  it ;  nay,  that  the  kind  offices  rendered  by  Bogart  to  Fowler^ 
proceeded  from  the  noblest  motives  of  human  action ;  gratitude  for  the  benefits 
conferred,  and  feelings  of  friendship,  originating  fh>m  the  intimate  relations 
which  had  so  long  subsisted  between  them,  commencing  as  far  back  as  1825, 
when  Mr,  Bogart  was  first  employed  by  Fowler  as  his  confidential  clerk. 

Now,  we  would  ask,  by  what  course  of  reasoning  can  an  hnpardal  and  intel- 
ligent mind  be  brought  to  the  conclusion,  that  it  ever  entered  into  the  contem- 
pktion  of  either  Bogart  or  Fowler,  during  the  lifetime  of  the  latter,  that  the 
services  rendered  by  the  former  should  be  compensated  by  the  payment  of  fifty 
thousand  dollars,  or  any  other  sum  of  money?  From  what  source  does  this 
pretended  obligation  arise  ?  It  is  admitted  that  the  services  were  rendered  as 
agent;  and  the  law  is  express,  that**  the  procuration  is  gratuitous,  unless  there 
have  been  a  contrary  agreement.''  C.  C,  art.  2960.  But  the  learned  counsel 
for  the  appellee  insists,  that  this  agreement  need  not  be  proved  to  have  been 
made  in  express  term,  and  that  it  may  be  established  by  implication ;  or,  in 
other  words,  that  it  may  be  inferred.  It  was  hardly  necessary  to  cite  authorities 
in  support  of  a  position  which  is  self-evident.  There  are  few  contracts  indeed, 
the  existence  of  which  may  not  be  implied  from  facts  and  circumstances.  One 
of  the  most  important  frequent  contracts,  that  of  sale,  is,  in  many  cases  in  com- 
mercial dealings,  implied  from  the  contract  and  acts  of  the  parties.  No  one,, 
therefore,  would  even  seriously  contend  that  an  agreement  to  pay  an  agent  a 
compensation  for  his  services  might  not  be  implied.  But,  on  the  other  hand,  it 
is  equally  plain  that  there  must  be  some  other  foundation  for  the  implication,  than 
any  thing  that  is  disclosed  by  the  evidence  in  this  record. 

We  all  agree  that  the  contract  of  mandate,  according  to  the  Jaw  of  LouisiaDa, 
is,  by  its  nature,  gratuitous,  instead  of  being  essentially  so,  as  under  the  Roman 
law.  The  inquiry  then  arises,  what  is  of  the  nature  of  a  contract  ?  This 
question  is  answered  by  the  second  paragraph  of  the  1757(ii  article  of  the  Code  : 
**  things,  which,  although  not  essential  to  the  contract,  yet  are  implied  from  the 
nature  of  such  agreement,  if  no  stipulation  be  made  respecting  them,  but  which 
the  parties  may  expressly  modify  or  renounce,  without  destroymg  the  contract. 
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or  dlingpug  ki  d«Ben|illoD ;  of  ibm  nature  U  wvraiit7»  whioh  10  implied  in  every  Bvociaixoir  or 
flftie,  but  which  may  be  modified  or  reoonnced,  without  changing  the  character      Fowlbk 
of  the  contract,  or  defltroying  its  effect/*    See  Pothier  on  Obligations,  No.  7. 

Henee,  the  gntoitoos  character  of  the  contract  ofmandate  is  understood  when 
no  expreae  or  iflBq|>lied  atipulation  to  the  contrary  has  been  made  by  die  parties. 
In  the  present  ease«  it  is  not  pretended  that  an  express  agreement  to  compensate 
the  mandatory  for  his  services,  has  been  shown :  the  question  then  recurs,  is 
there  any  evidence,  or  are  there  any  circumstances  from  which  it  may  be 
imjiiied  1  There  are  none,  unleM  the  diaappointment  of  Mr.  BogarU  in  not 
being  remembered  in  Fowler's  will,  be  considered  so.  Indeed,  the  whole  argu- 
ment of  the  learned  judge  of  the  district  court  seems  to  rest  on  that  fact.  All 
the  acts  and  declarations  of  Mr,  Bogart,  already  referred  to,  so  utterly  irrecon- 
dlable  with  the  pretensions  now  set  up  by  him,  are  attempted  to  be  accounted 
for  and  explained  away  by  his  expectation  of  a  remunerative  legacy !  Fortunately 
for  the  peace  and  harmony  of  society,  litigation  is  rapidly  decreasing ;  but,  let  it 
oDce  be  known,  that  every  disappointed  legacy  hunter  can  maintain  an  action  for 
the  recovery  of  fifty  thousand  dollan  against  a  wealthy  succession,  for  his  appa- 
rsotly  disinterested  acta  of  friendship  and  attention  to  propitiate  the  good  will  of 
the  rich  roan  while  Uving,  and  the  dodtets  of  our  courts  will  soon  be  crowded. 
Bat,  if  ilfr.  Fowler  intended  to  reward  his  friend  for  the  services  rendered,  by 
remembering  him  in  his  will,  how  does  it  happen  that  he  destroyed  the  will 
whsefahehad  made. 

Not  a  anjgle  one  of  the  eases  cited  by  the  oounsel  for  the  appellee,  supports 
thepoeitionin  support  of  which  they  are  invoked. 

The  leading  principles  applicable  to  the  case,  are  developed  with  great  force 
and  deamess  by  Troplong,  in  his  treatise  on  Mandate,  No.  153,  et  seq. 

Ilie  only  case  in  point  is  that  oi  Jacob  et  al,  v.  Tht  Urtvline  Nuns,  2  M.  R. 
209.  1  Greeoleaf,  §  15, 27.  C.  C.  2270.  ElldnU  Heirs  v.  EUcin's  Ex.,  11  L.  R. 
2S4.  13  Wendell,  p.  464.  4  Dallas,  111.  13  Johns.  R.  379,  are  also  referred  to. 

By  the  court : 

Preston,  J.  Joseph  Fowler  departed  this  life  in  September,  1650.  He 
died  intestate  and  without  heirs  in  this  State.  He  was  possessed  of  a  very 
large  estate  in  New  Orleans,  and  W,  Bogari  was  appointed  curator  of  his 
succession. 

In  July,  1851,  he  rendered  the  account  of  his  curatorahip  and  claims  from  the 
estate,  besides  his  commisions,  the  large  sum  of  fifty  thousand  dollars.  The 
heirs  oppose  its  allowance. 

In  answer  to  their  opposition,  he  stated  as  the  grounds  of  his  claim,  that  it  is 
for  constant  and  continuous  and  uninterrupted  attention  to  all  the  business  of 
die  deceased,  for  the  whole  of  the  period,  from  1843,  to  the  time  of  his  death, 
the  deceased  being  a  large  owner  of  real  estate  in  the  city  of  New  Orleans, 
requiring  constant  attention  to  the  renting  and  repairing  his  houses,  collecting 
the  rents,  and  all  other  attention  and  services  necessarily  incidental  to  a  large 
maas  of  such  property.  The  deceased  was  also  a  capitalist,  dealing  largely  in 
money,  making  loans  on  mortgage,  and  discounting  notes  to  a  large  amount,  all 
of  which  was  attended  to,  solely  and  exclusively  by  the  respondent,  constantly 
and  unremittingly,  his  counting  room  being  the  place  where  all  the  books, 
pepen,  and  valuables  of  the  deceased  were  deposited. 

His  witnesses  in  support  of  the  claim  are,  R.  J,  Palfrey,  the  cashier  of  the 
bank  in  which  the  deceased  kept  his  penonal  assets,  consisting,  at  his  death, 
of  good  bills,  receivable  notes  and  mortgages,  amounting  to  upwards  of  eight 
hundred  thousand  dollan;  J.  K»  Smith  and  L.  F.  Gf enere«,  extensive  money 
broken,  who  had  large  transactions  with  him ;  Samuel  J.  Peters  and  W. 
H,  Avery,  both  presidents  of  banking  corporations,  and  old  established  mer- 
dtsnts  of  New  Orleans ;  Lavilleheuve,  a  merchant  and  large  property  holder; 
/.  W.  MinUgomcry,  a  large  capitalist,  and  who  appean  to  have  been  mtrased 
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Svccitnov  OF  with  an   olognphic  will  of  the  deceased,  but  which  was  deitrojred ;  Mr, 
owLZB.      ChynuMi  his  confidential  counsellor;  and  Dr.  RushUm^  his  physician. 


An  these  gentlemen  were  well  acquainted  with  the  deceased  and  his  1 
the  relations'between  him  and  the  claimant,  and,  in  general,  the  means  by  which 
his  Tsst  fortune  was  accumulated.  Their  testimony  makes  out  fully  and  satis- 
factorily,  the  grounds  stated  by  Mr.  Bogart,  as  the  basis  of  his  claim. 

The  deceased  laid  the  foundation  of  his  fortune  by  great  activity,  and  energy 
and  good  judgment  in  mercantile  operations.  Retiring  with  a  considerable  capi- 
tal, and  uncommon  sagacity  and  knowledge  of  men  and  things,  he  selected  the 
claimant  as  his  agent,  through  whom  stiU  to  operate  with  his  capital  on  the  bills, 
notes,  and  other  evidences  of  credit,  so  exclusively  the  medium  of  our  com- 
merce. That  his  selection  was  fortunate,  is  proved  by  the  result;  the  ball  was 
kept  rolling  and  increasing  in  magnitude,  to  the  hour  of  his  death.  While  a 
different  selection  might  have  proved  disastrous,  from  circumstances  pecoliar  to 
Fowler^  to  which  some  of  the  witnesses  allude. 

His  physician  says,  he  was  in  bad  health  during  the  whole  of  the  seven  yean, 
for  which  compensation  is  claimed ;  that  he  had  follen  into  such  a  disposition, 
that  he  would  walk  a  mile  to  save  a  dime,  but  would  not  cross  the  street  to  make 
thousands.  Although  the  remark  of  the  witness  was  probably  intended  merely 
to  illustrate  his  character,  those  acquainted  with  the  effects  of  avarice  upon  age 
and  infermity,  know  that  it  is  Uterally  true,  rather  than  a  mere  illustration 
of  the  character  of  a  miser ;  and  yet  he  was  daily  making  large  sums  through 
the  instrumentality  of  his  agent.  He  was,  at  the  same  time,  saving  dimes  by 
denying  himself  the  comforts  and  even  necessaries  of  life,  as  proved  by  the 
physician ;  whilst  he  was  on  the  eve  of  losing  a  very  laige  sum,  as  proved  by 
his  counsel,  from  mere  listlessness,  though  warned  of  the  danger,  and  which 
was  saved  by  the  promptness  and  energy  of  his  agent  when  it  was  communi- 
cated to  him. 

In  the  latter  part  of  his  life,  there  were  physicisl  inabilities  which  rendersd 
the  services  of  the  agent  the  more  invaluable  to  him.  At  one  time  he  was  con- 
fined six  months  by  sickness.  He  became  intemperate  and  was  hypochondriacal, 
saying  he  would  die  in  a  week,  when,  but  for  the  effect  of  intemperance  on  his 
debilitated  and  irritable  system,  he  would  possibly  have  lived  to  an  old  age. 
He  was  also  often  absent  during  the  summers. 

The  aggregate  testimony  of  the  claimant's  witnesses  shows,  that  the  deceaaed 
referred  all  his  customers  and  business  to  him,  and  kept  it  all  in  his  counting 
house,  and  that  whether  he  was  sick  or  well,  present  or  absent,  the  agent  was, 
to  use  the  expression  of  one  of  the  witnesses,  substantially  his  curator  for  three 
years  before  his  death.  These  gentlemen,  men  of  the  highest  standing  in  the 
community,  estimate  his  services  as  worth  fifty  thousand  dollars  to  FowLer^  dar- 
ing the  seven  years.  Mr,  Urquhart,  an  extensive  agent  for  absent  capatalists 
and  property  holders,  furnished  the  court  with  specific  data  upon  which  he 
acts,  which  appear  very  reasonable,  and  which  would  fully  justify  the  demand 
of  the  claimant. 

On  the  other  hand,  the  heirs  show  two  very  large  operations,  amounting  to 
$130,000,  which  Mr.  Fowler  transacted  personally.  They  show  that  he  dis- 
counted the  paper  of  the  mercantile  firm  of  the  sgent,  to  the  amount  of 
upwards  of  $200,000,  and  that  his  credit  gave  them  great  facilities  in  the  com- 
mercial world,  and  patronage  from  the  planters  of  our  country.  They  ur]ge 
that  the  agent  was  obUged  to  avail  himself  of  the  benefit  of  the  bankrupt  law* 
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I  tfaaa  indebted  to  the  deeesMd  in  a  nun  of  t60«000,  which  tiiefe  ii  a  SoccBiaioir  «r 
monJ  obligpHion  upon  him  to  pay;  and  that  he  has  xeeei?ed  $30,000  for  com-     ^^^"^^ 
■UMioiM,  as  cmator  of  the  estate. 

There  was  no  contract  between  the  ptutieSf  nor  do  we  think  any  intention  on 
behalf  of  the  daimanti  to  ask  pajrment  for  his  senices  while  their  rehtions 
ezistad.  But  we  do  firmly  believe,  from  their  relatwns  and  the  evidence,  that 
liie  one  intented,  and  the  other  expected,  that  if  their  relations  terminated,  a 
f«ry  liberal  reward  would  be  made  for  those  services.  The  natare  and  charsc- 
ler  of  aged  avarice  rendered  it  morally  impossible,  that  that  reward  would 
be  made  during  life,  and  the  early  and  long  continued  friendship  of  the  parties, 
and  great  reciprocal  kindness,  rendered  it  impossible  to  ask  it  until  Mr.  Fow- 
ler'*  death,  or  oAer  separation. 

Can  the  compensation  then  be  legally  demanded  from  the  heirs  of  the 
deceased  ?  The  general  rule  of  our  code  is,  that  a  mandate  is  gratuitous ;  but  is 
it  so,  if  the  nature  of  the  business  or  conduct  of  the  parties  show,  that  no  such 
thing  was  intended  or  expected.  The  contrary  is  the  well  settled  jurisprudence 
of  France,  under  a  code  very  similar  in  its  provisions  to  our  own.  In  prepar- 
ing a  commercial  code  for  our  State,  our  distinguished  jurisconsults  expressly 
engrafted  the  principle  into  their  project,  and  it  is  so  perfectly  conformable  to 
eveiy  man's  sense  of  justice,  that  we  feel  bound  to  act  on  the  principle ;  and,  in 
fret,  did  adopt  it  in  the  case  of  Waterman  v.  Oibean^  5th  Ann.  673.  The  cases 
of  Jacob  T.  The  UrsuLine  Nuns^  2  M.  R.,  and  Elkin*s  Heirs  v.  His  Executor, 
seems  to  recognize  the  principle,  that  if  it  could  be  reasonably  concluded  that 
compensation  was  contemplated  by  both  parties,  it  should  be  made. 

Now,  in  addition  to  the  testimony  of  his  witnesses,  a  book  is  before  the  court, 
showing  the  accounts  kept  by  the  claimant  of  the  transactions  of  the  deceased, 
in  the  purchase  of  notes,  bills  and  mortgages,  and  collections  of  his  rents.  It  is 
well  kept,  and  shows  the  transactions  to  have  been  of  the  largest  character. 
The  mental  and  manual  labor  of  keeping  the  accounts,  making  the  calculations 
of  interest,  securing  the  investments  and  collecting  the  principal  and  interest, 
malung  the  rent  rolls  and  bills,  and  collecting  the  rents,  keeping  the  property  in 
repair,  insuring  it,  and  securing  good  tenants,  must  have  been  so  considerable, 
that  no  man  could  think  of  giving  or  receiving  it  for  nothing. 

Whilst,  however,  the  books  show  the  labor  and  responsibility  of  the  agency 
to  have  been  great,  the  evidence  convinces  us,  that  the  value  of  the  claimant's 
Krvicee  to  the  deceased  consisted,  principaUy.  in  the  skill  and  judgment  with 
which  he  managed  his  immense  business,  so  that  it  produced  such  a  wonderful 
result.  The  business  being,  as  the  deceased  stated  over  and  over  again, 
intrusted  principally  to  that  skill  and  judgment,  or,  as  he  expressed  himself, 
more  than  to  his  own.  The  agent  did  not  give  advice  alone,  as  contended,  but 
exerciaed  his  own  judgment  and  moral  responsibility  in  investing  the  funds  of 
his  principal.  He  is  not  to  be  considered  a  mere  clerk,  of  whose  salaries  Mr. 
Robhf  Mr,  Peters  and  Mr.  Avery,  give  an  account. 

It  does  not  appear  that  the  relatives  and  hein  of  the  deceased,  during  these 
seven  yean,  had  any  connection  with,  or  influence  over  him,  or  extended  to,  or 
received  any  kindness  from  him.  On  reading  the  testimony  in  this  record,  they 
must  see  and  feel  that  their  deceased  relative  has  received  from  a  stranger  to 
them,  the  greatest  kindness  and  serrices,  which  reUeved  him  from  the  burdens 
of  business,  for  which  he  was  physicaUy  inadequate,  and  probably  protracted 
his  sickly,  intemperate,  and  irritable  life ;  thus  increasing  by  time  alone  their 
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unreasonable  a^enion,  which  is  proved.    We  do  not  think  Ae  lawa  i 
any  obatade  to  hie  demand  for  a  reasonable  compenaation  fimn  them. 

As  afaready  mentioned,  they  ooDtend,  that  prominent  fiiota  proved  by  diett, 
jostiiy  their  opposition  to  the  claim,  even  if  well  founded  in  law. 

They  say,  that  in  applying  Ibr  the  curalonhip  of  the  estate,  he  gaprosented 
that  there  were  no  creditors,  and  could  not  thereibre  be  a  creditor  himselfl  He 
was  not;  he  owed  tiie  estate  far  more,  immediately  or  oontittgently,  than  he 
could  possibly  expect  to  recover  ibr  his  services* 

They  contend,  that  the  claimant  availed  himself  of  the  benefit  of  the  bankrupt 
act  of  1841,  being  a  large  debtor  of  the  deceased,  and  that  there  is  a  moral 
obligation  to  make  payment,  and  the  debt  should  be  compensated  against  hie 
services.  The  moral  cannot  be  opposed  to  the  legal  obligation  of  the  heirs  to 
compensate  his  services.  Besides,  by  an  examinatimi  of  the  testimony,  we  find 
that  the  deceased  realisted  nearly  his  whole  debt  and  interest,  out  of  properly 
purchased  at  the  bankrupt  sale.  It  is  notorious,  that  large  mortgagees  on  large 
property,  were  enabled  to  purchase  it  at  the  bankrupt  sales  for  small  sums,  and 
did  so,  to  a  great  extent,  to  avoid  the  expenses  of  the  sales  for  large  prices. 
The  property  purchased  by  the  deceased  from  the  assignee  of  the  claimant,  was 
placed  also  imder  his  charge,  and,  by  his  skill  and  management,  the  debt  was 
realized  by  the  deceased,  so  that  perhaps  the  moral  obligation  to  pay  it  is  extin- 
guished. 

The  heirs  say,  that  the  claim  should  not  be  aUowed,  because  the  claimant 
obtained  the  curatorship  of  the  estate  of  the  deceased,  and  thereby  realized  in 
a  single  year  thirty  thousand  dollars  out  of  the  estate  in  conunissions,  as  curator. 
But  these  commissions  are  allowed  by  law,  as  the  legal  compensation  for  the 
trouble  and  respoDsibility  of  administering  the  estate,  and  are  not  dependant 
at  aU  upon  the  relation  of  debtor  and  creditor  between  the  curator  and  the 
estate. 

All  the  heirs  were  absent  when  Fowler  died.  It  was  in  the  middle  of  what 
is  called  our  sickly  season,  when  strangers  are  deterred  from  coming  to  New 
Orleans.  The  estate  was  vacant,  and  immediate  action  necessary  for  its  preser- 
vation. Circumstances  necessarily  subjected  the  heirs  to  the  expense  of  the 
commissions,  whether  the  claimant  administered  or  not.  If  he  had  not,  peraons 
less  qualified  by  intimate  relations  with  the  deceased,  would  have  administered, 
and  successfully  claimed  the  same  commissions. 

It  is  said,  the  credit  given  by  the  deceased  to  Mr,  Bogart  and  his  house, 
amply  compensated  him  for  all  his  services.  The  services  are  palpable,  and  sus- 
ceptible of  legal  appreciation  by  testimony.  The  credit  given  by  a  business 
mutuaUy  beneficial,  is  not  susceptible  of  precise  appreciation  in  money.  The 
claimant  contends,  and  proves  by  the  books,  that  the  deceased  received  as  high 
interest  for  the  loans  to  himself  and  honse,  as  from  other  customers,  and  that,  to 
his  knowledge,  his  investments  with  them  were  equally  secure. 

Still,  the  evidence  satisfies  us  that  this  matter  should  be  well  considered,  in 
fixing  the  compensation  to  be  allowed  the  claimant  And  for  two  other  striking 
and  many  minor  reasons,  we  do  not  feel  authorized  to  adopt,  as  the  measure  of 
his  remuneration,  the  large  estimate  made  by  his  witnesses. 

1.  The  claimant  might  have  insisted,  which  in  all  cases  is  the  true  course,  on 
a  precise  and  definite  understanding  with  his  employer.  He  being  a  man,  not 
only  not  generous,  but  penurious,  would  in  all  probability  have  Insisted  on  a 
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amdl  compeoBStioii,  altliotigh  payable  only  when  tlieir  rela^oa  riiottld  Certai-  BoeMflitov  or 
nfitj% ;  and  having  right  to  do  bo,  we  must  consider  his  views,  as  well  as  those  of 


In  the  next  place,  netwithstanding  the  judicious  and  sucoessfnl  administralsion 
6i  Fmdefs  property,  yet  the  agent  was  able  to  devote  all  the  time  neeeesarj'  to 
carry  on  the  large  mercantile  business  of  his  own  house,  which  was  grefttiy 
aided  in  ita  operations  by  the  discounts  of  FawUt,  although  based  upon  the 
principle  of  interest. 

"Withont  entering  into  further  minutiie,  upon  a  full  oonsideration  of  the  whole 
record,  we  should  have  come  to  the  same  conclusions  with  the  District  Joflge, 
md  therefore  affirm  his  judgment,  with  costs. 


Cha&les  Fonda  «.  £•  D.  Beach. 

GaHandwhE  arrefted.  He  wai  releaaed  on  giving  a  bail  bond,  with  Beach  MMhiM  aecoiity, 
conditioned  that  he  should  not  depart  from  the  State  for  the  terra  of  thred  month*,  without 
lesv«from  the  court.  QarUmd  left  the  State  without  the  leave  of  the  oomt  and  within  the 
tena,  bat  retomed  ibortly  after  ita  expiration.*  The  qaeation  waa.  whether  the  surety  waa 
boiud. 

pBzaTON,  J.,  held,  that  the  inrety  waa  diacharged,  on  the  ground  that  the  bond  waa  not 
intended  to  prevent  a  temporary- abaence,  bat  a  permanent  departure  by  the  debtor,  without 
making  a  anrrenderof  his  property. 

Slidkll,  J.,  concorred  in  the  decree  of  Prxston,  J. 

SusTia,G.  X,  with  whom  Bost,  J.,  ooncarred,  held,  the  aurety  waa  boond,  the  ooDditton  of 
the  bond  being  broken. 

A.  aurety  on  such  a  bond,  after  ita  condition  haa  been  broken,  ahd  after  judgment  rendered 
B^ainat  the  principal,  cannot  be  allowed  to  falsify  the  affidavit  under  which  the  proceed- 
inga  were  inatituted. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Durani  and  Hamer^  for  plaintiff.  The  security  bound  himself  absolutely 
to  pay  Garlan<£*8  debt,  in  case  he  departed  from  the  State  within  the  term  of 
throe  months.  The  condition  having  happened,  the  security  is  bound.  He 
chose  to  bind  himself  in  this  manner  to  the  sheriff  and  plaintiff,  and  must  now  be 
held  liable  for  the  debt.  The  bond  would  be,  in  the  language  of  Judge  fiullard, 
«*  quite  nugatory,  if  it  were  not  held  to  be  absolutely  forfeited  by  the  departure 
of  the  principal,  at  least,  after  a  return  of  nulla  bona  on  execution  against  the 
principal."    IAndUyy..Hagtn8^  11  R.  R.  204. 

The  fact  has  been  already  shown,  that  the  principal,  Oarland^  did  himself 
take  a  rule  to  set  aside  the  writ  of  arrest,  which  was  discharged ;  and  this  fact 
forms  the  basis  of  the  third  ground  of  objection  to  the  admissibility  of  the  testi- 
mony. The^reasons  given  by  the  judge  for  discharging  this  rule  of  Garland^i,  are 
conclusive,  and,  what  is  remarkable,  seem  entirely  discordant  with  his  judgment 
in  fovor  of  Beach,  the  surety.  If  the  airest  cannot  be  set  aside  for  Garland, 
because  *'  more  than  three  months  have  elapsed  since  the  arrest  was  issued, 
and  the  same  has  become  inoperative,"  a  fortiori,  it  cannot  be  set  aside  for 
Beach,  the  surety. 

Villeri  v.  Armstrong,  4  N.  S.  21.  •*  Under  the  common  law,  although  it  is  a 
mle  that  the  defendant  cannot,  in  general,  waive  an  error  apparent  upon  the 
record,  without  giving  a  release  of  errors,  yet  no  objection  can  be  taken  to  the 
sufficiency  of  the  affidavit  to  hold  to  bail  after  the  plaintiflT  has  been  permitted  to 
take  a  subsequent  step  in  the  cause.    Hence,  where  the  defendant,  not  being 

*E.L.  Backus  and  Alexander  Scott  teatified,  that  Garland  returned  to  the  cily  of  New 
Orieana  on  the  laat  of  October  or  first  of  November.  Joseph  West  teatified,  that  he  returned 
oa  Ae  20th  of  October. 
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Fon>A       under  an  arrest,  haa  ▼oluntarUy  given  a  bail  bond,  or  haa  put  in  or  paifeetad 

^  *-  bail,  or  pleaded  to  the  action,  or  suffered  judgment  bj  de&ulti  and  notice  of 

BxACH.      executing  a  writ  of  inquiry  has  been  given,  the  defendant  cannot,  after  such  an 
implied  acquiescence  in  the  plaintiff's  proceedings,  object  to  die  affidavit  to  hold 
bail."    Petersdorf  on  Bail,  p.  196, 10  Law  Library,  109. 
Van  Malre^  for  defendant. 

Preston,  J.  The  articles  212  and  214  of  the  Code  of  Practice,  anthwifliog 
the  arrest  of  debtors,  was  amended  by  the  Act  of  1840,  '*  to  abolish  impriaon- 
mentfor  debt"  The  2d  section  of  the  Act  authorizes  the  creditor  to  have  hia 
debtor  arrested,  on  making  oath  that  he  believes  him  about  to  depart,  perma- 
nently, from  the  State,  without  leaving  in  it  sufficient  property  to  satisfy  hia 
demand. 

The  supplemental  Act  of  1840,  required  the  debtor,  on  his  arrest,  to  giva 
security  not  to  depart  the  State  for  the  term  of  three  montlis.  The  3d  section  of 
the  first  Act  of  1840  made  the  condition  of  the  bond  to  be,  that  the  surety  ahould 
pay  the  debt  if  the  execution  against  the  principal  was  returned  unsatisfied. 

The  object  of  the  arrest,  stilt  aDowed  by  our  laws,  notwithstanding  the  aboli- 
tion of  imprisonment  for  debt,  was  to*  prevent  the  permanent  departure  of  the 
debtor  from  the  State,  without  satisfying  the  debt,  or  making  a  surrender  of  hia 
property  to  his  creditors. 

The  oath  required  has  no  reference  to  a  temporary  absence  of  the  debtor,  nor 
was  the  arrest  designed  to  prevent  his  temporary,  but  permanent  departure.  If 
the  debtor  is  unable  to  give  security,  he  may  be  imprisoned  three  months,  and 
must  then  be  discharged  ;  but  upon  condition  of  surrendering  his  property,  if 
required  by  the  creditor,  setting  forth  in  a  petition  to  the  court,  that  the  debtor 
had  property  which  might  be  made  available  to  his  creditors. 

If  the  debtor  be  released  on  giving  bail,  the  same  condition  is,  by  implication, 
attached  to  his  bond,  that  he  cannot  be  discharged  from  liability,  under  the  bond, 
until  the  lapse  of  three  months  after  his  arrest,  and  then,  only,  on  condition  that 
he  surrender  his  property  to  his  creditors,  if  required.  The  object  of  the 
imprisonment,  and  of  the  bond  consequent  upon  the  oath,  and  the  arrest,  being 
the  same,  the  conditions  of  both  must  be  the  same.  Both  were  intended  to 
prevent  a  permanent  departure,  by  the  debtor,  without  making  a  surrender  of 
his  property,  if  required ;  both  are  satisfied  if  he  does  so.  And  both  tlieae 
means  of  effecting  the  same  objpct,  cease,  under  the  law,  at  the  end  of  three 
months,  if  the  creditor  does  not  require,  within  that  time,  the  surrender  of  the 
debtor's  property. 

The  district  court  very  properly  refbsed,  in  this  caae,  to  make  an  order,  aa  to 
the  debtor,  rescinding  the  arrest,  because  it  had  become  inoperative  by  the  lapse 
of  the  three  months.  In  like  manner  he  should  have  released  the  surety, 
because  the  three  months  had  elapsed  without  the  permanent  departure  of  the 
debtor,  during  which  time  the  creditor  might,  but  had  not  required  the  surren- 
der of  his  property.  The  surety  had  prevented  a  permanent  departure  of  the 
debtor,  during  the  term  allowed  to  tlie  creditor  to  require  a  surrender  of  property. 
That  property  remained  subject  to  his  execution,  but  the  person  of  the  debtor 
was  no  longer  subject  to  the  control  of  the  creditor,  under  the  law  aboUahing 
imprisonment  for  debt. 

I  do  not  concur  in  the  reasons  given  by  the  district  judge  for  his  judgment, 
that  the  debtor  had  no  intention  to  depart  permanently  when  arrested  ;  but  upon 
the  principles  stated,  I  think  his  judgment  should  be  affirmed,  with  costs. 

Slidell,  J.  This  case  involves  the  construction  of  the  Act  of  28th  Maieh, 
X840,  and  the  supplementary  act  of  the  same  year.    The  first  Act  is  entitled 
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**  Ad  Aet  to  abolmh  iiii|iri8ooment  for  debt,"  p.  131,  a  title  which  seems  by  no       Vosoa 
means  to  hannontse  with  the  body  of  the  statute.  B^ca. 

The  interpretation  of  much  of  this  statute  is  involved  in  serious  difficulty,  and 
I  confess  myself  embarrassed  in  attempting  to  apply  it  to  this  particular  case. 
As  the  surety's  liability  under  the  statute,  and  the  proceedings  and  evidence  in 
tfiifl  cause  does  not  seem  to  me  dear,  I  prefer  to  leave  the  judgment  of  the 
diatrict  court  undisturbed. 

CusTis,  C.  J.,  dissenting.  The  plaintiff,  who  was  a  judgment  creditor  of 
James  Garland  and  others,  took  a  rule  on  Beach^  who  was  one  of  the  sureties 
tf  Cfarland  on  a  bond  given  for  his  discharge  fix»m  arrest,  for  him  to  show  cause 
frtiy  judgment  should  not  be  rendered  against  him  on  his  bond,  the  condition 
tfisreof  having  been  broken  by  Garland's  having  left  the  State  within  ninety 
dqra  fiom  the  date  of  the  same. 

Th»  defence  of  Btack  was,  that  the  arrest  of  Garland  was  illegal,  inasmuch 
ai  the  affidavit  on  which  the  order  of  arrest  was  issued  was  false,  and  that  Gar- 
lamd  was  not,  at  the  time,  about  permanently  to  depart  from  the  State.  Evi- 
dence was  heard  on  the  trial  of  this  rule,  and  the  district  judge  was  satisfied 
that  Garland  had  not  intended  permanently  to  leave  the  State,  and  discharged 
the  role,  holding  the  surety  to  be  released  from  his  suretyship. 

The  plaintiff  has  appealed,  and  the  question  has  been  argued  as  to  the  suffi- 
ciency of  the  matter  of  defence  presented  on  behalf  of  the  surety. 

It  is  objected  that  this  defence  comes  too  late,  because  the  bond  had  akeady 
become  forfeited,  and  judgment  been  obtained  against  the  principal.  Garland. 

Tbe  petition  was  filed  on  the  12th  of  July,  1851.  Garland  was  arrested 
under  the  second  section  of  the  Act  of  March,  1840,  entitled  **An  Act  to 
aboliah  imprisonment  for  debt."  He  was  released  on  giving  his  bond,  with 
Beach  as  one  of  his  sureties,  conditioned  that  he  should  not  depart  from  the 
State  for  the  term  of  three  months,  without  the  leave  of  the  court ;  or  in  case 
of  his  departure  without  such  leave,  that  the  said  Garland,  or  his  sureties, 
sbaD  pay  the  amount  of  the  judgment  rendered  in  the  cause,  dec. 

Garland  immediately  left  the  State,  and  did  not  return  until  November  follow- 
ing. Judgment,  by  default,  was  taken  against  him,  but  before  it  was  confirmed 
he  obtained  a  rule  against  the  plaintiff,  having  for  its  object  to  set  aside  the  writ 
of  arrest.  The  rule  was  discharged,  on  the  ground  that  more  than  three 
months  had  elapsed  since  the  arrest.  The  ground  on  which  this  rule  was 
granted,  was  the  alleged  iiUsity  of  the  plaintiff's  affidavit,  and  the  consequent 
ilieg^^  of  arrest,  6cc.  Execution  was  afterwards  issued  on  the  judgment 
against  Garland,  and  on  the  return  of  nulla  bona,  the  present  proceeding  was 
taken  against  the  surety. 

The  bond  given  in  this  case,  under  the  statute,  resembles  that  formerly 
required  from  debtors  in  custody,  to  enable  them  to  enjoy  what  were  then  called 
the  prison  fimits  which,  in  New  Orleans,  at  one  time  were  confined  to  a  single 
street,  but  afterwards,  in  1823,  were  extended  to  the  limits  of  the  city.  The 
debtor,  arrested  under  this  act,  has  the  whole  range  of  the  State,  and  the  object 
of  the  law  giving  the  creditor  the  right  to  restrain  him  during  the  three  months, 
is  to  compel  him  to  pay  the  debt,  or  to  make  an  honest  surrender  of  his  property 
under  the  insolvent  laws.  There  can  be  no  question  that  the  departure  of  the 
debtor  from  the  State,  during  this  term,  without  leave  of  the  court  or  authority 
finm  the  creditor,  operates  a  forfeiture  of  the  bond.  Thompson  v.  BlackwtlU  6 
L.  R.  466.    Gwynne  on  Sheriffs,  156.    Landley  v.  Hagtns,  11 R.  R.  204. 
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Vovn^  It  ieemi  to  us  repugnuit  to  all  aonnd  ideas  of  jnaticei  to  allow  a  lorety  on  a 

Bslca.  ^°^  ^'^®  ^^^  after  its  condition  has  been  broken  and  after  judgment  rendered 
against  the  principal,  to  falsify  the  affidavit  under  which  the  proceedingii  were 
instituted.  It  is  contrary  to  the  universal  practice»  and  has  no  semblance  of 
authority  to  support  it  here,  or  elsewhere,  that  we  ever  heard  of.  In  Daltonv, 
BameSf  1  Merle  and  Selwyn,  230,  Mr.  Justice  Bayley  said,  there  was  not  an 
instance  in  which  the  party,  after  putting  in  bail  above,  had  been  permitted  to 
take  advantage  of  a  defect  in  the  affidavit  to  hold  to  bail.  Petendorf  on  Bail,  196. 
Tidd's  Practice,  1044. 

In  Uie  case  of  Thomhill  v.  Oirislmat,  cited  by  the  counsel  for  the  defendant, 
the  court  permitted  the  surety,  on  a  bond  under  this  act,  to  avail  himself  of  the 
defence  that  the  arrest  was  not  warranted  by  the  statute,  it  having  been  made 
after  judgment  rendered,  as  a  means  of  coercing  payment  by  impriaonment,  and 
the  proceeding  being  virtually  a  rftestablishment  of  die  writ  of  capiat  ad  saHt- 
faeiendttmt  which  the  statute  had  abolished. 

In  the  cases  of  Herrickv,  Conarit,  4th  Ann.  276,  and  Qioymv.  Maye$^  2  R.  R. 
511,  the  objections  of  the  sureties  were  to  the  validity  and  effect  of  the  judgment 
which  the  sureties  bpund  themselves  to  satisfy. 

RosT,  J.,  concurs  in  this  opinion.' 


Emily  N.  Turner  et  al.  v.  S.  H.  Turner. 

A  part  of  the  hein  cannot  claim  to  be  put  in  poaseinon  of  the  entire  estate,  to  tbe  ezdosion 
of  the  other  hein,  on  the  ground  that  the  latter  were  indebted  to  the  deceaied  at  the  time 
of  hie  death,  in  an  amoant  exceeding  their  ihare  in  the  ancceMion. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  MaU 
and  Frayser^  for  plaintiffs.    By  the  court: 

RosT,  J.  The  plaintiffs,  who,  with  their  brothers,  the  defendants,  are  the 
heirs  at  law  of  Edward  D.  Turner,  claim  to  be  put  in  possession  of  his  entire 
estate  as  owners,  to  the  exclusion  of  their  co-heirs,  on  the  ground  that  the  latter 
were  each  indebted  to  Edward  D.  Turner,  at  the  time  of  his  death,  in  amounts 
far  exceeding  their  share  in  his  succession;  and  that  this  indebtedness  has  ex- 
tinguished all  right  they  might  have  in  his  estate. 

The  defendants  made  no  defence,  and  after  an  ex  parte  hearing  on  the  judg- 
ment by  default,  the  district  court  nonsuited  the  plaintiffs. 

This  action  has  nothing  to  rest  upon.  The  title  of  the  heirs  is  in  no  manner 
affected  by  the  amount  of  their  indebtedness  to  the  succession,  however  large  it 
may  be ;  and  the  balance  for  or  against  them  can  only  be  ascertained  by  a  parti- 
tion made  in  due  form.  It  is  not  true,  in  point  of  fact,  that  the  indebtedness  of 
each  of  the  three  defendants  exceeds  the  value  of  their  share  in  the  succession. 
One  of  them  is  entitled  to  a  large  balance,  which  must  be  allowed  him  by  attri- 
bution when  the  partition  is  made. 

The  homologation  of  the  account  of  the  administrator  is  binding  upon  the 
heirs,  so  far  as  he  is  concerned ;  but  it  was  no  part  of  his  duty,  nor  had  he 
authority,  to  make  a  partition  between  them ;  and  the  distribution  indicated  by 
him  must  be  viewed  as  a  mere  memorandum,forming  no  part  of  the  account  he 
was  bound  to  render,  and  not  covered  by  the  judgment  of  homologation.  See 
Myln^  Asylum  v.  Orphan  Bays'  Asylum  ei  al,  7th  Ann. 

The  judgmefkt  is  affirmed,  with  costs. 
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Nathaniel  Townsend  v.  Palms  and  John  L.  Lewis. 

The  •heriff  chai^g^ed  two  dollan  per  diem  for  taking  care  of  real  property.  The  diitrict 
judge  reduced  the  amoant  to  one  dollar  per  diem.  The  iheriff  appealed.  The  law  pro- 
vide! no  oompeniation  to  the  sheriff  for  taking  care  of  real  property.  Held :  The  amount 
aUowed  wai  warranted  by  the  evidence. 

By  the  Gonit :  It  •eema  to  as  that,  ander  the  constitational  provision,  (art  71)  we  are  not 
satliorixed  to  reverse  the  judgment  of  the  district  oooit  unless  we  should  find  it  to  be  con 
traiy  to  evidence,  as  in  any  ordinary  action. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  /. 
Blodgel  Briiton,  for  plaintiff."  Grymes,  for  defendants.    By  the  court: 

Edstis,  C.  J.  This  appeal  is  taken  by  John  L,  Leuns,  who  was  the  Sheriff 
of  the  Parish  of  Orleans,  from  a  judgment  of  the  Court  of  the  Third  District 
of  New  Orleans,  giring  him  the  sum  of  five  hundred  and  eleven  dollars,  instead 
of  the  sum  of  one  thousand  and  twenty-two  dollars,  claimed  by  him  from 
Tcvffuendf  the  plaintiff  in  this  suit,  for  keeping,  during  five  hundred  and  eleven 
days,  certain  buildings  and  improvements,  together  with  the  machineiy  of  a 
iour  mill,  on  certain  lots  at  the  corner  of  Esplanade  and  Levee  streets,  in  New 
Orieens. 

The  district  judge  considered  the  charge  made  by  the  sheriff,  of  two  dollars  a 
day,  too  high,  and  reduced  it,  accordingly,  to  one  dollar  a  day,  which  he  con- 
odered  a  sufficient  and  fair  allowance. 

It  appears  that,  in  January,  1850,  the  sheriflf  took  possession  of  the  establish- 
ment known  as  the  Union  Flour  Mills,  under  a  writ  of  seizure  and  sale  issued 
at  the  instance  of  the  plaintiff. 

The  proceedings  were  stayed  by  an  injunction  which,  in  May,  1851,  was  dis- 
nlved,  but  the  costs  of  the  injunction  suit  and  of  the  executory  process  were, 
by  the  decree  of  the  court,  to  be  paid  by  the  plaintiff,  Totoilsend. 

The  sheriff  appointed  a  guardian  to  take  charge  of  the  property  at  the  instance 
of  the  plaintiff  himself,  and  there  is  no  question  raised  except  as  to  the  rate  of 
his  compensation. 

The  article  71  of  the  Constitution  provides,  that  no  court  or  judge  shall 
make  any  allowance  by  way  of  fee  or  compensation,  in  any  suit  or  proceedings, 
except  for  the  payment  of  such  fees  to  ministerial  officers  as  may  be  established 
by  kw. 

There  is  no  provision  for  the  compensation  to  the  sheriff  for  taking  care  of  real 
proper^  under  seizure,  made  in  any  of  our  statutes,  that  we  can  find.  The 
fee  bill  of  1846  refers  to  the  discretion  of  the  court,  the  compensation  of  sheriffs 
for  keeping  personal  property  and  slaves  legally  in  the  hands  of  tiie  sheriff,  pro- 
rided  that  the  charge  for  keeping  slaves  does  not  exceed  twenty-five  cents  per 
ibyr    Actsof  1846,  p.53. 

It  seems  to  us  that,  under  this  constitutional  provision,  we  are  not  authorized 
to  reverse  the  judgment  of  the  district  court,  unless  we  should  find  it  to  be  con- 
trary to  evidence,  as  in  any  ordinary  action.  We  cannot  recognize  the  usage 
of  altowinj;  the  sheriff  two  dollars  a  day  for  services  of  this  kind,  the  law  making 
no  allowance,  by  way  of  fee  or  fixed  compensation,  for  such  services.  We  can- 
lot  say  the  judgment  apt>ealed  ^m  is  not  warranted  by  the  evidence  in  thia 
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particalar  case,  nor  do  we  think  proper  to  revene  it  on  a  point  which  involTes, 
Liwis.      ^  ^  SOod  degree,  the  exercise  of  a  Bonnd  judicial  discretion.    The  question 
decided,  appears  to  be  one  of  &ct  ezdnsively. 
The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


J.  M.  Lapeyre  V.  M.  A.  Thompson,  Gaspard  Didier,  Inter- 

venor. 

Where  onderwriten  ezecate  apolicy  on  which,  at  the  time,  there  !•  the  endonement  of  the 
Efinred  to  pay  it  over  to  another,  it  is  a  recognition  of  the  aasignment,  which  binds  tbe 
nnderwriten.  An  adjoatment  of  tbe  Iom,  and  »'promiie  to  pay  to  the  aasignee  ia  binding, 
and  an  attachment  of  the  money  by  the  president  of  the  company,  as  fonds  bebnging  to 
the  assured,  cannot  defeat  the  right  of  the  assignee. 

An  adjustment  and  a  promise  by  the  insorers  to  pay  in  accordance  with  it,  is  eqaivalent  to 
a  settlement,  arbitration  or  compromise,  and  conclades  the  parties.  An  action  may  be 
broQght  on  it,  or  in  an  action  on  the  policy  itself,  the  adjustment  will  be  evidence  of  the  Ums 
and  its  amount 

By  the  Court:  It  frequently  happens,  that  one  man  may  represent  several  persons  or  quality 
of  persons.  He  may  be  an  executor,  a  syndic,  an  alderman,  a  president  of  a  company, 
a  church  warden,  &c.  What  he  does  in  one  quality,  cannot  prejudice  him  in  another.  Nor 
can  he  transfer  what  be  has  in  one  quality  to  the  other.  In  each  quality,  the  personatioD 
is  distinct  and  so  maintained.  * 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
Lambert  and  Tissott  and  St.  Paul  and  Bonney,  for  the  intervenor.  Marine 
policies  are  commercial  instruments,  transmitted  from  one  part  of  the  world  to 
tide  other,  in  about  the  same  manner  as  the  goods  they  secure.  Like  bills  of  la- 
ding, their  possession  is  primd  fade  evidence  of  their  ownership,  and  when 
this  possession  is  known  to  have  been  made  by  the  insured,  with  the  knowledge 
of  the  underwriter,  it  constitutes  a  complete  title. 

Park  on  Insurance,  page  450,  note  A,  says,  that  unlike  fire  insurances, 
marine  insurances  are  transferrable  instruments. 

BurriU's  Law  Dictionaiy,  vol.  1,  vo.  Assignment,  page  102:  In  assignments, 
the  operative  words  are  '*  assign,  transfer  and  set  over,''  but  any  words  which 
show  an  intention  to  pass  the  property,  will  amount  to  an  assignment. 

United  States  Digest,  vol.  11,  page  611,  No.  997:  A  policy  having  been 
assigned  with  the  assent  of  the  insurer,  the  assignee  can  claim  for  loss  happaoing 
during  the  voyage  before  or  after  the  assignment.  1004.  Even  after  a  loss,  the 
insured  may  assign  his  interest  in  the  policy  without  the  consent  of  the  insurer. 

Same  work,  vol.  4,  page  150 :  A  chose  in  action  may  be  assigned  for  a  valua- 
ble consideration,  by  the  delivery  of  the  evidence  of  the  debt,  without  any  writ- 
ton  transfer.  Same  work,  vol.  1,  p.  244 :  All  choses  in  action  may  be  assigned 
in  equity. 

No.  30.  Thus,  a  contingent  debt  may  be  assigned,  and  when  the  debt 
becomes  due  on  the  happening  of  the  contingency,  the  assignee  may  sue  for  it. 

No.  36.  A  policy  of  insurance  is  assignable  in  equity,  and  eveiy  set  off, 
between  insurer  and  insured,  prior  to  the  assignment,  is  good  against  the 
assignee.  See  the  following  cases :  Gourdon  and  losurance  Company  of  North. 
America,  3  Yeates  327;  1  Binn.  429;  5  Mass.  201;  3  Mass.  515;  8  Whea> 
ton's  R.  278. 

Watkins  on  Conveyancing,  page  228  (Law  Libraiy,  4:)  Any  words  which, 
show  an  intention  to  pass  the  property,  will  amount  to  an  assignment- 

Barbour  and  Harriogton's  Equity  Digest,  vol.  1,  page  187,  No.  6:  A  bond 
maybe  assigned  in  general  terms.  PhUlips  on  Insurance,  vol.  1,  page  38:  Tbe 
mere  delivery  of  tlie  policy  without  any  other  act  of  assignment,  for  the  purpose 
of  securing  tiie  depositary  against  liabihties  assumed  bjb  him,  has  been  held  to 
give  such  depositary  a  lien  on  the  proceeds  of  such  policy,  for  the  purpose    of 
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foch  B&contj  or  iodemnity  agsinst  other  claims  or  proceedst  of  which  (roeh      Lapitbb 
depositaiy  had  no  notice  at  the  time  of  the  delivery  to  him.**  Twamou 

Benjamin  and  Micou,  for  plaintiff.  * 

67  the  court: 

RosT,  J.  The  judgment  in  this  case,  must  be  affirmed.  The  words  written 
by  the  defendant  on  the  back  of  the  policy  of  insurance  before  the  loss  occurred, 
(jMid  over  to  O.  Didier)  were  not  a  giving  in  payment,  and  are  too  informal  to 
have  the  effect  of  a  pledge  against  an  attaching  creditor;  the  defendant  was 
about  leaving  for  California,  and  the  transfer  can  be  viewed  in  no  other  light, 
thao  as  an  authority  to  collect  whatever  might  become  due  under  the  policy, 
in  case  of  loss  by  fire.  There  may  have  been  an  ulterior  intention  between  the 
pizties,  that  any  sum  thus  collected  by  Didier,  should  go  to  pay  the  notes  of  the 
defendant  whidi  he  held,  but  the  sum  in  controversy  was  attached  by  the 
pbiotiff  before  Didier  collected  it,  and  before  it  could  have  been  extinguished 
hj  compensation. 

Judgment  afilrmed,  with  costs. 


^^■^^N^n^^XIJ*^ 


Same  Case — On  a  Re-hearing. 

EusTis,  C.  J.  The  plaintiff  recovered  a  judgment  in  an  attachment  suit 
against  the  defendant,  and  subjected  to  the  satisfaction  of  it  a  sum  of  money, 
dae  on  a  policy  of  insurance  by  the  New  Orleans  Insurance  Company,  which 
was  claimed  by  Didier,  an  intervening  party. 

The  district  judge  decided  against  Didier,  on  the  ground  tliat  the  transfer  of 
the  policy  to  him,  was  in  &ct  under  a  contract  of  pledge,  and  that  it  ought  to  have 
been  made  in  the  form  of  the  contract  of  pledge  then  required  by  the  code,  and 
not  being  so  made,  it  had  no  effect  against  third  persons,  and  held  the  sum  due 
on  the  policy  liable  to  attachment  as  the  property  of  its  original  owner. 

This  judgment  was  affirmed  by  this  court  on  appeal,  and  en  the  application 
of  the  counsel  for  the  appellant,  a  re-hearing  has  been  granted. 

This  insurance  was  on  merchandise  shipped  by  the  mail  steamer  to  San  Fran- 
cisco, and  bears  this  memorandum :  **  Pay  it  over  to  G,  Didier,  Margaret  A. 
Thompson.    N.  O.  April  14th,  1850." 

This  transfer  was  on  the  policy  at  the  time  it  was  executed  by  the  Insurance 
Company.  A  blank  policy  was  furnished  by  the  company  to  Didier,  who  made 
the  application  seemingly  as  the  agent  of  Mrs.  Thompson,  and  brought  it  back 
with  the  transfer  written  in  the  margin. 

After  the  loss  was  known,  Didier  applied  for  his  money.  He  was  told  by  the 
secretary  to  leave  the  papers,  and  after  examination,  if  found  correct,  that  the 
company  would  settle  the  loss.  The  papers  were  left  and  submitted  to  Mr. 
Lapeyre,  the  president  of  the  company.  His  opinion  was,  that  they  were  cor- 
rect, and  that  the  company  would  settle ;  and  the  secretary  of  the  company  told 
Didier,  that  the  papers  were  correct  and  that  the  company  would  settle.  Didier 
made  this  application  for  payment  in  his  own  name.  The  company  did  not  settle, 
for  the  reason  that  an  attachment  of  the  money  was  levied,  on  the  same  day,  in 
the  hands  of  the  company. 

The  president  of  the  company  is  the  attaching  creditor.  Didier  is  also  a 
•reditor,  and  was  one  at  the  time  of  the  application  for  insurance.  The  appli- 
cation  for  insorance,  was  made  by  Didier  on  behalf  of  the  defendant ;  he  bad 
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Lapitrk  been  her  book-keeper,  and  he  stated  aa  a  reason  for  Ae  transfer  of  the  poKcy 
Thokpsov.     to  ^^1  ^^^  B^^  ^^  ^^  ^®  point  of  leaving  for  California. 

It  is  clear,  that  the  assignment  to  DicUer  was  made  valid,  as  fieur  as  the  com- 
pany covld  give  it  effect,  by  their  undertaking  to  make  the  policy  payable  to  him 
without  any  reserve  or  qualification.  Il  is  equally  clear  that,  except  in  case  of 
error  or  frau^i  neither  of  which  is  pretended  to  have  existed,  the  company 
was  bound  by  its  promise  to  pay  Didicr,  on  the  adjustment  of  the  loss.  This 
promise,  for  a  -sufficient  consideration  and  in  the  regular  course  of  business, 
could  the  principal  officer,  who  is  bound  to  execute  it,  by  any  means  contrive  to 
defeat  for  his  own  benefit?  The  question  almost  answers  itself.  The  law  of 
insurance  attaches  great  importance  to  an  adjustment  and  a  promise  by  the  insu- 
rers in  accordance  with  it.  It  was  formeriy  held  equivalent  to  a  note  of  hand. 
It  is  still  held  as  equivalent  to  a  settlement,  arbitration  or  compromise,  and  con- 
cluding the  parties.  An  action  may  be  brought  on  an  adjustment  or  in  an  action  on 
the  policy  itself;  the  adjustment  will  be  evidence  of  the  loss  and  its  amount. 
Park  on  Insurance,  134.  2d.  Phillips  on  Insurance,  523.  It  became  the  duty 
of  the  president,  to  execute  and  carry  into  effect  the  contract  of  the  company, 
and  it  was  incumbent  on  him  as  a  moral  agent,  not  to  defeat  that  which  he  was 
bound  to  perform.  The  business  of  insurance  being  one  in  which  so  large  a 
number  of  persons  are  at  times  obliged  to  have  doings,  who  can  necessarily  know 
little  about  its  rules,  must  rest  in  a  great  measure  on  principles  of  equity  and 
honor.  And  it  becomes  quite  a  matter  of  interest  to  insurance  companies,  as 
well  as  their  customers,  that  no  private  interest  of  their  officers  should  interfere 
with  a  prompt  and  just  payment  of  all  their  dues. 

It  frequently  happens  that  one  man  may  represent  several  persons  or  quality 
of  persons.  He  may  be  an  executor,  a  syndic,  an  alderman,  a  president  of  a 
company,  a  church  warden,  &c.  Homo  qtd  plures  personas  suiiiiuL  What 
he  does  in  one  quality  cannot  prejudice  him  in  another.  Nor  can  he  transfer 
what  he  has  in  one  quality  to  the  other.  In  each  quality  the  personation  is  dis- 
tinct and  so  maintained.     Institutes  of  the  Roman  law,  by  Makeldey  §  117. 

It  seems  to  us,  that  the  plaintiff  after  having  authorized  this  adjustment  and 
promise  to  pay  the  amount  due  on  the  loss  to  Didier,  in  favor  of  whom  the  com- 
pany had  originaNy  made  the  loss  payable,  could  not  avail  himself  of  his  posi- 
tion and  the  information  thus  acquired,  in  order  to  defeat  the  payment,  by  seizing 
the  fund  in  the  hands  of  the  insurance  for  his  own  benefit.  To  authorize  such 
a  proceeding,  would  be  against  those  just  and  well  established  rules  which  must 
always  be  held  op  and  adhered  to  in  matters  of  insurance. 

It  does  not  appear  that  the  plaintiff'  made  use  of  any  pretext  or  artifice  to  the 
delay  or  detriment  of  the  intervening  party,  but  acted,  as  we  believe,  under  his 
own  view  of  his  legal  rights.  Vule  Berrella  v.  Merit,  9  L.  R.  216.  Under 
this  view  of  the  case,  we  consider  that  our  former  decision  cannot  be  sustained, 
_  and  the  judgment  before  rendered  in  this  case  is  set  aside.  And  proceeding  to 
give  such  judgment  as  ought  to  be  rendered,  it  is  decreed,  that  the  judgment  of 
the  district  court  against  the  intervener,  Gaspard  Didier,  be  reversed,  and  that 
the  said  Gaspard  Didier  recover  from  the  New  Orleans  Insurance  Company, 
the  sum  of  eighteen  hundred  and  thvty-two  dollars  and  twenty-two  cents,  with 
interest  from  the  8th  of  Januazy  1860,  until  paid ;  and  that  the  plaintiff  pay  oosta 
in  botheourti* 
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Charles  Caffin  v.  John  P.  Kirwan,  R.  D.  Shepherd,  Op- 
ponent. 

A  debtor  may  pledge  whatever  moyable  property  belongs  to  him,  provided  it  be  saiceptible 
of  deliyexy,  either  actoal,  fictitioai  or  •ymbolica],  bnt  a  thing  which  ig  saaceptible  of 
neither  of  those  kinds  of  delivery,  ig  not  saiceptible  of  being  pledged. 

Tbe  mere  agreement  of  the  parties,  is  not  equivalent  in  any  case  to  a  fictitioos  or  symboli- 
cal delivery,  within  the  meaning  of  article  3120  C.  C. 

APPEAL  firoxn  the  Third  District  Court  of  New  Orleans.  Miles  Taylor, 
for  plaintiff.     C.  Roselius  and  A*  R,  Josephs,  for  defendant  and  opponent. 

By  the  conrt : 

EiTSTis,  C.  J.  On  examining  those  questtons  presented  by  the  counsel  for 
the  plaintiff,  we  have  been  unable  to  come  to  any  other  conclusions  than  those 
adopted  Dy  the  district  judge  in  his  written  opinion.  For  the  reasons  given  by 
hina,  the  judgments  is  affirmed,  with  costs. 

Kennedy,  J.  "This  case  turns  upon  the  question  of  the  yalidity  of  the  pledge 
of  the  bathing  establishment.  Article  3109  of  the  La.  Code  dechires,  that  a 
debtor  may  gwe  in  pledge  whatever  belongs  to  him.  Article  3119,  declares  that 
it  is  essential  to  the  contract  of  pledge,  that  the  thing  pledged  be  actually  deliv- 
ered to  the  pledgee.  But  article  3120,  modifies  the  preceding  article  by  saying, 
that  this  delivery  (meaning  of  course  the  actual  delivery)  is  only  necessary  with 
respect  to  corporeal  things ;  and  that  as  to  incorporeal  rights,  such  as  debts,  the 
delivery  is  merely  fictitious  and  symbolical.  My  understanding  of  these  arti- 
des  is,  that  a  debtor  may  pledge  whatever  movable  property  belonp  to  him, 
provided  it  be  susceptible  of  a  delivery  either  actual,  fictitious  or  symbolical ; 
but  that  a  thing  which  is  susceptible  of  neither  of  those  kinds  of  delivery,  is  not 
susceptible  of  being  pledged.  I  am  further  of  opinion,  that  the  bare  agreement 
of  the  parties  is  not  equivalent  in  any  case  to  a  fictitious  or  symbolical  delivery 
witlun  the  meaning  of  article  3120.  In  the  case  at  bar,  there  was  no  actual 
delivery,  and  no  delivery  is  relied  upon  except  that  which,  it  is  contended,  results 
from  the  notarial  agreement  of  the  parties  and  the  recording  of  that  agreement 
in  Uie  conveyance  office.  I  consider  the  recording  in  the  conveyance  office  as 
amounting  to  nothing.  I  believe  a  legal  delivery  might  have  been  effected  by  an 
instrument  in  the  form  of  a  sale  or  transfer,  of  all  Kinoan's  right  to  Ck^ffin  for 
the  avowed  purpose  of  securing  him  by  way  of  pledge,  accompanied  by  a  notice 
to  Kirwan's  lessor.  This  would  have  vested  the  legal  title  into  the  pledge. 
Every  day  our  courts  give  the  effect  of  a  mortgage  to  contracts  of  this  description 
passed  in  other  States.  But,  one  thing  appears  to  me  certain,  namely :  that  if 
the  deliveiy  of  rights  under  a  lease  cannot  be  effected  in  this  manner,  it  cannot 
be  effected  at  all,  and  consequently  that  such  rights  cannot  be  pledged  by  our 
law." 

Injunction  perpetuated,  with  costs. 
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Thomas  J.  Colley  v.  Succession  of  John  Latourette. 

The  plea  of  preicription  if  not  inooniiftent  widi  die  admuaion  that  die  debt  waf  once  dae, 

nor  with  the  plea  of  payment  and  compenaation. 
In  an  action  for  lerriceB  rendered,  to  which  there  ia  a  plea  of  preacription,  it  ia  no  defence  to 

the  plea  toahow,  that  a  part  of  the  aervicea  were  rendered  within  the  preacriptible  term. 

APPEAL  from  the  Second  District  Court  of  New  OrleaDB,  Lea,  J.    Dufout, 
for  plaiDtifT.    Bryne,  for  defendant.     By  the  court : 

Pbeston,  J.  Latourette  was  a  maker  and  vendor  of  maps.  The  plaintifi 
was  employed  by  him,  at  intervals,  from  January,  1846,  until  July,  1849,  in 
traveling  with  and  for  him,  throughout  this  State,  in  procuring  information  for 
his  maps,  getting  subscribers  and  selling  the  maps,  collecting  money,  and  other 
services.  His  employments  were  much  the  aspect  of  agencies ;  but  the  district 
court,  the  counsel  of  the  parties,  and  the  witness  to  his  original  employment, 
have  regarded  him  as  a  clerk,  and  we  see  no  sufficient  reason  to  take  a  different 
view  of  his  employment. 

He  was  employed  at  the  rate  of  thirty-five  dollars  a  month,  his  expenses  to 
be  pud,  and  sues  for  wages  during  the  whole  term  from  his  engagement,  until 
the  death  of  Latourette,  admitting,  on  the  trial,  credits  to  the  amount  of  four 
hundred  and  twenty  dolhirs. 

The  prescription  of  three  years,  under  the  3503d  article  of  the  code,  is  plead 
by  the  defendant,  against  the  claim  of  the  plaintiff,  for  services  previously  to  the 
16th  of  September,  1848,  being  three  years  before  the  institution  of  this  suit. 
The  plaintiff  contends  that  the  plea  cannot  prevail,  because  his  services  were 
admitted  in  the  original  answer,  and  payment  and  compensation  plead  against 
them.  The  plea  of  prescription  is  not  isconsistent  with  the  admission,  that  the 
debt  was  once  due,  nor  with  the  plea  of  payment  and  compensation.  On  the 
contrary,  it  supposes  a  debt  to  have  existedt  and  that  it  has  been  extinguished 
by  payment,  compensation,  or  otherwise. 

It  is  next  contended,  that  the  claim  for  services  is  not  prescribed,  because  they 
were  continued  until  within  less  than  three  years  before  the  institution  of  the 
suit.  But  the  contrary  was  expressly  decided  by  the  late  Supreme  Court  in 
several  cases.  5  L.  R.  15.  6  N.  S.  226.  14  L.  R.  553.  And  in  the  last 
ease  arising  under  the  article  of  the  code  invoked  in  this  case,  the  judgment  of 
the  court  was  fortified  by  such  cogent  reasons  as  to  command  our  unqualified 
approbation. 

We  think  the  district  court  made  a  reasonable  allowance  to  the  phiintiff,  for 
his  services,  according  to  the  proof  in  the  record. 

The  judgment  appealed  from  is  affirmed,  with  costs. 


Shultz  and  Hadden  v.  J.  W.  Payne. 

Where  aa  uidated  biD,  eudoraed  finr  aooommodation  of  drawer,  and,  to  enable  him  to  nie  it  in 
trade,  has  been  deposited  as  collateral  seearity,  the  law  does  not  fix  its  date  at  the  time  of 
its  deUvery,  bat  the  holder  may  fix  it  at  the  time  when,  aooording  to  agreement,  he  is 
entitled  to  ose  the  bin. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleens,  Strawbridge,  J.        8m.TC 
Wolfi  and  SingUtaih  for  plaiotiils.    The  mere  fact  that  Payne  iotrusted        Patmi. 
Lamme  with  the  bills,  without  date,  was  a  full  authorization  to  him  to  fill  the 
bhuiks  with  any  date  he  pleased,  and  the  plaintiffs  enjoyed  the  same  right. 

**  If  endorsers  commit  a  promissory  note  to  the  maker,  with  a  blank  for  the 
date,  they  thereby  authorize  him  to  fill  the  blank  with  what  date  he  pleases." 
See  Mitchell  v.  Culver^  7  Cowen  R.  336.  Mechanict  and  Farmers*  Bank  v. 
Schuyler^  7  Cowen,  337. 

The  case  then  narrows  itself  down  to  this  :  Payne  endorsed  Lamme^s  bills, 
and  Lamme  goes  into  the  market  and  negotiates  them,  for  his  own  uses.  It 
being  known  that  Payne  was  a  wealthy  man,  his  name  in  Lamme^s  hands  was 
eqo^to  so  much  cash ;  he  thereby  obtained  a  credit  he  did  not  otherwise  enjoy. 
Wilt  the  Supreme  Court  of  our  State  say,  that,  in  the  commercial  community 
of  New  Orleans,  a  person,  under  these  circumstances,  can  repudiate  his  name 
and  his  obligation  ?  We  say,  no.  The  judge  of  the  district  court  thought,  that 
when  a  merchant  endorses  a  bill  of  exchange,  and  put  it  upon  the  market,  he 
should  pay  it,  when  legally  notified  of  its  dishonor. 

Benjamin  and  Aftcou,  for  defendant.  These  bills  were  delivered  to  the  plaintiffs 
in  May.  At  that  time  the  plaintiffs  gave  value  in  credits  to  Lamme,  and  became, 
according  to  the  usages  of  commerce,  the  holders  and  owners  of  the  bills.  But, 
it  is  the  well  settled  principle  of  law,  that  the  date  is  not  essential  to  the  validity 
of  a  bill  or  note,  and  that,  in  the  absence  of  a  date,  the  date  ot  issue  may  be  proved 
aliunde,  and  that  date  is  regarded  as  the  date  of  the  bill.  Smith's  Mercantile 
Law,  171.  Story  on  Notes,  §  45.  Chitty  on  bills,  148,  10th  Am.  ed.  Story 
on  Notes,  186,  195. 

The  legal  effect  of  the  delivery  of  these  bills  to  the  plaintiffs,  on  the 

May,  was,  therefore,  to  give  them  that  date.  From  the  moment  of  their 
delivery  the  obligation  of  the  defendant  became  fixed  and  complete,  and  the  bills, 
from  mere  projects,  became  valid  and  binding  contracts.    Now,  let  us  suppose 

that  the  drawer  had  filled  up  this  date  as  of  the May,  and  then  altered  the 

term  by  striking  out  thirty,  and  inserting  one  hundred  and  twenty  days.  Can  it 
admit  of  a  doubt  that  the  endorsee  would  have  been  released? 

But,  whether  the  burthen  is  made  more  onerous  or  not,  the  endorsee  is  equally 
released.  He  is  surety,  and  may  stand  upon  the  letter  of  his  contract.  Any 
alteration  in  its  terms  releases  him,  even  if  the  court  should  think  the  alteration 
made  the  contract  less  onerous  to  the  principal.  Roman,  Oovemor,  v.  Peters,  2 
R,  R.  479.  McGvirey.  Wooldridge,  6  R.  R.  47.  Theobald  on  Agency,  76. 
Miller  v.  Stewart,  9  Wheat.  680. 

By  the  court : 

Edstis,  C.  J.  The  defendant  is  sued  as  endorser  on  certain  bills  of  exchange. 
Judgmeht  was  rendered  against  him  for  the  spm  of  $4941,  with  interest  and 
damages,  being  the  balance  due  on  them  to  the  plaintiffs.  From  this  judgment 
the  defendant  has  appealed. 

The  plaintiffs,  merchants  in  New  Orleans,  are  the  holders  of  the  bills  for  a 
valuable  consideration,  having  received  them  as  a  security  against  loss,  by  reason 
of  advances  made  by  them  on  certain  shipments  or  purchases  to  be  made  by 
D,  L.  Lamme,  and  consigned  to  their  friends  in  Cincinnati.  The  plaintiffs, 
having  taken  these  bills  in  the  usual  course  of  business,  it  is  indifferent  to  their 
rights  whether  the  defendant  was  an  accommodation  endorser  or  not.  The 
endorsement  of  Payne,  we  must  presume,  was  for  the  purpose  of  giving 
credit  to  the  bills,  and  to  enable  the  drawer  to  use  them  for  any  lawful  purpose 
of  trade.  There  is  no  evidence,  relative  to  the  endorsement,  as  of  any  circum- 
stances under  which  it  was  given.  Vide  Matthews,  Finley  4*  Co*  ▼  Rutherford, 
7th  Ann.  225. 

The  bills  were  on  the  drawer's  house,  in  St.  Louis.  Lamme  was  the  drawer, 
acceptor,  and  payee  of  the  bills,  which  were  without  date.  They  were  drawn  in 
New  Orleans,  and  handed  to  the  plaintiffs  in  May  last. 

In  August,  when  the  result  of  the  transactions  between  the  plaintiflb  and 
Lamme  was  ascertained  by  the  returns  to  the  shipments,  the  phdntifli'  clerk 
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SBVI.TZ       called  on  the  defendant  to  fill  up  the  dates.    On  his  lefnaal,  the  deik,  having 

PATifi.        communicated  to  the  defendant  the  result  of  the  accounts  between  the  pai1iee« 

and  of  the  necessity  of  using  the  bills,  filled  ^p  the  blank  of  the  dates  with  tihe 

26th  of  August.    The  bills  were  forwarded  to  St.  Louis,  and  returned  under 

protest,  of  which  the  defendant  had  notice. 

It  is  contended  that  the  deliveiy  of  the  bills  to  the  j^laintiffs,  on  the  5th  of  May, 
gave  them  that  date,  and,  they  being  payable  at  thirty  days  after  date,  the  dating 
them  subsequently  in  August  released  the  endorser. 

The  right  of  the  plaintiffs  to  give  the  bills  what  date  they  pleased,  cannot  be 
contested.  They  bound  themselves  not  to  use  the  bills  except  to  meet  their  own 
acceptances  in  favor  of  Lamme^  which  the  bills  were  given  to  secure.  When  the 
necessity  for  their  being  negotiated  arose,  it  was  a  proper  time  to  afiEa  the  datea 
to  the  bills. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


1^  sorl 


The  State  of  Louisiana  v.  George  Eochart. 

The  change  in  the  name  of  the  ooart  merely,  doei  not  change  its  powen,  or  the  modes  of 
proceeding  preicribed  by  law.  Therefore,  where  the  joriidiction  of  the  criminal  oomt 
over  the  limits  of  the  present  Third  District,  was  transferred  to  the  Third  District  Goart  of 
the  State,  with  it  were  necessarily  transferred  the  modes  of  proaecation  prescribed  by 
law  for  the  criminal  coart. 

APPEAL  from  the  court  of  the  Third  Judicial  District,  /.  Calviit  Clarke,  J. 
Johnson,  Attorney  General,  for  the  State.  Walker  Sf  De  France  for  the 
accused.    By  the  court : 

Preston,  J.  The  prisoner  has  been  prosecuted  by  an  information  filed 
against  him  in  the  Third  District  Court  of  the  State,  for  larceny,  and  receiving 
stolen  goods,  knowing  them  to  be  stolen.  He  was  convicted  of  the  hist  men- 
tioned offence,  and  sentenced  to  one  year's  imprisonment  at  hard  labor  in  the 
penitentiary.  His  counsel  contends  that  the  district  attorney  had  no  power  to 
prosecute  him  for  that  offence  by  information. 

Previous  to  the  adoption  of  the  present  Constitution,  the  Third  District  was 
embraced  within  the  jurisdiction  of  the  Criminal  Court  of  the  First  District  of 
the  State.  And  it  was  provided  by  an  act,  approved  the  8th  of  March,  1841, 
*«  That  in  all  crimioal  prosecutions  in  the  Criminal  Court  of  the  First  District, 
for  crimes  and  offences  punishable  by  not  more  than  two  years'  hard  labor,  the 
proceedings  may  be  by  information,"  p.  59. 

Under  the  Constitution  of  the  State,  the  jurisdiction  of  the  Criminal  Court 
over  the  limits  of  the  present  Third  District,  was  transferred  to  the  Thii*d  Dis- 
trict Court  of  the  State,  and  with  it,  necessarily,  the  modes  of  prosecution 
prescribed  by  law  for  the  crimioal  court.  This  was  expressly  decided  by  this 
court,  in  the  case  of  The  State  v.  McClane,  4th  Ann.  435. 

The  change  in  the  name  of  the  court  merely,  does  not  change  its  powers,  or 
the  modes  of  proceeding  prescribed  by  law. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 
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Matthews,  Finley  &  Co.  v.  C.  M.  Rutherford. 

The  aooominodation  party  to  o  note,  holds  himielf  out  to  the  pablic,  by  hii  signatare,  as 
abiolQtely  boand  to  every  penon  who  •hall  take  the  note  for  valae,  to  the  same  extent 
as  if  that  value  were  personally  advanced  to  himself^  or  at  his  request.  Nor  is  it  any 
defence  that  the  party  who  takes  the  note,  knows  it  to  be  accommodation  paper,  if,  before 
it  becomes  dae,  he  takes  it  bond  fids  and  for  valne. 

An  aooommodation  party  to  a  note,  who  anthorixes  the  holder  to  sell,  cannot  resist  payment 
on  the  gronnd  that  he  pledged  it. 

A  notarial  act  of  pledgei  or  a  written  act  registeied  in  a  notaiy's  office,  is  a  formality  which 
is  necessary  to  protect  the  payee  against  third  parties ;  bat  its  omission  is  unimportant  as 
between  pledgor  and  pledgee. 

APPEAL  fipom  the  Fourth  Dietrict  Court  of  New  OrleaDS,  Strawhridge,  J. 
Samuel  R.  Walker  Jot  plaintiff,  cited  Chitty  on  Bills,  334.     Nisbet  v,  Oal- 
hraUh,  3  Ann.  692. 

E,  R,  OlcoU,  for  defendant.  Where  negotiable  notes  are  delivered  as 
security  for  a  debt,  and  no  authentic  act  is  made  to  evidence  the  pledge,  they 
will  not  confer  a  preference  in  case  of  insolvency.  2  L.  R.  361  and  386.  **  It 
is  not  every  endorsement  and  deposit  of  a  note  as  collateral  security  that  transfers 
such  absolute  property,  as  will  deprive  the  payee  or  depositor  of  all  right,  and 
the  maker  of  every  defence  he  may  have  against  it  previous  to  the  notice  of 
deposit  or  pledge."     Lapice  v.  Clifton,  17  L.  R.  157. 

By  the  court : 

S1.IDELL,  J.  This  suit  is  brought  upon  a  note  dated  in  April,  1851,  at  eight 
months,  for  $1980,  made  by  the  defendant,  to  the  order  of  S.  B.  Conrey,  and 
by  him  endorsed  in  blank.  The  answer  contains  a  general  denial,  and  also  pleads 
that  the  plaintiffs  are  not  the  owners  of  the  note,  but  merely  hold  it  as  collateral 
security  for  debts  due  them  by  the  payee ;  that  Conrey  gave  the  defendant  no 
value  for  it ;  that  no  legal  transfer  was  ever  made  to  plaintiffs ;  that  they  gave 
DO  value  for  it,  iCc. 

There  was  judgment  for  the  defendant,  and  the  plaintiffs  have  appealed. 

From  the  testimony  of  Conrey,  a  witness  offered  by  the  defendant,  it  appears 
that  the  defendant  gave  Conrey  this,  with  other  accommodation  notes,  amounting 
to  between  nine  and  ten  thousand  dollars.  «*The  arrangement  between  witness 
and  Rutherford  was,  that  he,  the  witness,  could  raise  money  on  those  accommo- 
dation notes.  The  agreement  between  witness  and  Rutherford  was,  that  witness 
should  take  the  notes."  In  May  or  June,  1851,  Conrey  applied  to  tlie  plaintiffs 
for  a  loan  of  $4500,  which  they  made  upon  his  giving  them  the  defendant's 
notes,  as  collateral  security,  for  the  payment  of  the  money  at  the  time  stipulated, 
which  was  about  twenty  days.  No  act  of  pledge  was  made.  It  does  not 
appear  that  the  plaintiffs  knew  the  notes  were  accommodation  notes;  and  Conrey 
says  he  thinks  they  were  not  aware  of  it.  He  has  repaid  them  $1500,  and  a 
bahince  of  $3000  is  still  due. 

In  support  of  the  judgment  of  the  court  below,  the  appellee  relies  on  the 
foltowing  cases :  Coddington  v.  Bay,  20  Johnson,  637.  Rosa  v.  Brotherson, 
10  Wendell,  86.  Smith  ▼.  Van  Loan,  16  Wendell,  662.  Thompson  v.  HulCf 
6  Pick.  260. 
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Mattbiws  Every  one  of  dioee  caset  will*  upon  examinatiaD,  be  foand  to  difier  frmn  die 
RvrmroBD.  I^Ment  intheatteDciaiitcirciunflUuiceet  and  to  inTobre  arguendo  doetrineB,  which 
rapportt  inatoad  of  invalidatiDg,  the  claim  of  the  plaintiffB. 

In  CoddingUm  v.  Bay^  the  case  was  this:  Randolph  and  Savage  were 
employed  by  Bay  to  sell  a  ship  for  him,  on  credit,  and  transmit  him  the 
pnrchaaer'a  notes.  Instead  of  doing  so  they,  becoming  insolvent,  gave  the  notes  to 
Messrs,  CoddingUm^  as  security  against  responsibilities  they  were  already  under, 
as  endorsers  of  notes  of  Randolph  and  Savage,  and  makers  of  notes  lent  to  R. 
and  5.  for  their  accommodation.  The  rights  of  Bay,  the  true  owner,  were 
considered  superior  to  those  of  the  Messrs,  CoddingUm,  mainly  upon  the  ground 
that  they  gave  no  new  consideration  for  tihem,  nor  parted  with  any  security  as 
an  inducement  for  their  being  delivered.  But  the  doctrine  was  distinctiy 
recognized  by  afl  the  judges,  that  a  holder  who  has  in  the  usual  course  of 
business  and  in  good  faith  parted  with  his  money,  or  his  property,  at  the  time  of 
receiving  the  note  and  upon  its  credit,  is  entitled  to  protection,  and  the  real 
owner  must  bear  the  loss. 

In  Rosa  v.  Brotherson  the  case  was  this :  Brotherson  was  sued  upon  a  note  of 
$100,  at  nine  months,  payable  to  the  order  of  McClelland,  and  endorsed  by  him, 
before  maturity,  to  Rosa,  with  the  understanding  that  he  should  apply  $55  of  its 
amount  to  pay  himself  a  debt  ahready  due  to  hhnby  McGdland,  and  the  balance 
to  pay  another  creditor  of  McC.  But,  before  the  note  was  given  to  Rosa,  an 
arrangement  had  beeu  made  between  Brotherson  and  McClelland,  by  which 
the  note  was  satisfied,  and  was  to  be  given  up.  It  was,  therefore,  firaudlently 
put  into  circulation  against  the  express  agreement  of  the  parties.  It  was  held, 
that  as  the  plaintiff  had  not  paid  value,  nor  parted  with  any  thing  at  the  time  of 
the  transfer  of  the  note,  thus  fraudulently  put  into  circulation,  he  had  no  equity 
superior  to  that  of  the  makers.  H^  loses  nothing,  said  the  court,  *«  if  the 
defendant  succeeds  in  his  defence.  He  gave  ndtbing  for  the  note,  advanced 
nothing,  nor  incurred  any  responsibility  upon  its  credit."  But  the  court,  at  the 
same  time,  distinctly  recognized  the  doctrine,  that  where  negotiable  paper  is 
transferred  in  the  usual  course  of  business,  for  a  valuable  consideration  and 
without  notice  of  fraud,  the  right  of  the  holder  must  prevail. 

The  case  of  Smith  v.  Van  Loan,  establishes  nothing  which  favors  the  defence 
in  this  cause ;  and  contains,  on  the  contrary,  dicta  which,  by  implication,  are 
adverse  to  the  defendant. 

In  Thompson  v.  Hall,  the  plaintiff  took  the  note,  which  was  payable  on 
demand  in  six  months  after  it  was  due,  and  under  circumstances  which  might 
reasonably  excite  suspicion  that  it  was  affected  by  equities.  The  fact  that  it 
was  taken  as  collateral  security,  was  not  the  controlling  ground  of  the  nonsuit. 

None  of  these  cases  cover  the  one  before  us.  They  and  others,  which  the 
defendants  have  referred  to  or  which  may  be  found  in  the  reports,  at  most,  go  to 
this  extent,  that  a  note,  taken  as  collateral  security  for  a  preexisting  debt, 
without  any  new  consideration  whatever,  will  be  held  subject  to  equitiee 
between  the  contending  parties ;  a  doctrine  which,  even  thus  restricted,  has  not 
commanded  universal  concurrence.  See  16  Peters,  1,  Swift  v.  Tyson.  But,  on 
he  other  hand,  the  reports  and  commentators  abound  in  authorities  to  the  effect 
that  the  bond  fide  holder  will  be  protected  against  such  equities,  when  he  has 
taken  the  note  as  security  for  advances  made  upon  its  credit.  Such  a  case  falls 
within  the  scope  of  the  general  principle  of  commercial  law,  which  protects  the 
bond  fide  holders,  for  a  valuable  consideration,  of  negotiable  paper;  for  the  term 
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filue  bav  a  veiy  laxige  and  liberal  import.  The  principle  ia  jealoualy  guarded  in  lUTTinfn 
En^^d  and  in  the  United  States*  from  considerationa  of  public  policy  in  fur-  BuramoBD. 
therance  of  the  convenience  and  security  of  commercial  dealings*  And  thia 
policy  ia  t»nsonant  with  justice.  It  rests  upon  the  same  basis  as  the  doctrine  of 
courts  of  equity  in  other  cases,  where  the  purchaser  has  obtained  the  legal  title 
without  notice  of  the  equitable  right  of  a  third  person  to  the  property.  The  only 
difference  in  the  commercial  law,  between  the  absolute  holder  for  value,  and  the 
party  who  takes  the  note  as  coUateral  security  for  money  advanced,  so  far  as  the 
right  of  recourse  against  the  maker  is  concerned,  seems  to  be  this :  that  the 
former  may  recover  in  fuD,  and  the  latter,  if  there  be  equities,  is  restricted  to  the 
extent  of  his  advances.  In  other  words,  he  is  considered  as  a  bond  fide  pur- 
chaser jpro  tanto.    See  StuUci^  y.McDanaldi  6  Hill,  95,  and  cases  there  cited. 

But,  if,  under  such  circumstances,  the  equity  of  the  maker  must  yield  to  the 
equity  of  the  holder,  although  the  consideration  of  the  note  may  have  fiiiled,  or 
the  maker  may  have  a  just  setoff  against  the  payee,  or  the  note  may  have  been 
paid,  Scc.f  is  the  case  of  an  accommodation  maker  to  be  viewed  more  fitvor- 
ably?  Such  is  the  case  here,  and  when  the  true  nature  of  the  contract,  in  its 
origin,  is  properly  appreciated,  all  pretence  of  a  defence,  under  the  oommerck] 
law,  disappears. 

The  very  object  of  an  accommodation  note  is  to  enable  the  payee,  by  a  sale  or 
other  negotiation  of  it,  to  obtain  a  credit  with  third  persons  for  its  amount.  The 
party,  says  a  learned  author,  hold  himself  out  to  the  public,  by  his  signature,  as 
absolutely  bound  to  every  person  who  shall  take  the  same  for  value,  to  the  same 
extent  as  if  that  value  were  personally  advanced  to  himself  or  at  his  request 
Story  on  Notes,  §  194.    See  also  Smith  v.  Knox,  3  Est.  46.    Chitty,  91. 

Hence,  it  is  no  d^ence  that  the  note  was  known  to  the  holder  to  be  an  accom- 
modation note,  if  he  takes  it  &r  valuOt  bond  fide,  before  it  becomes  due.  If, 
however,  an  accommodation  note  had  been  given  for  a  special  object,  wiiich  was 
abandoned,  and  afterwards^  in  fraud  of  the  maker  to  whom  it  should  have  been 
^ven  up,  it  is  negotiated,  and  the  endorsee  knows  or  has  reason  to  believe  such 
fraud,  his  dishonest  participation  in  its  commission  would  bar  his  recovery ;  and 
this  only  is  the  extent  of  the  suggestion  in  Smith  v.  Van  Loan, 

The  defendant  has  surely  subjected  himself  to  the  fullest  scope  of  the  doctrine 
above  enunciated  by  Mr.  Justice  Story.  For  his  witness,  the  payee,  says 
unqualifiedly,  **  the  arrangement  between  witness  and  Rutherford  was,  that  he, 
the  witness,  oouki  raise  money  on  these  accommodation  notes."  In  the  ftce  of 
this  agreement,  to  say  that  although  Rutherford  would  have  been  bound  if  the 
payee  had  sold  the  notes  outright,  he  is  not  bound  when  the  payee  raises  money 
by  pledging  them,  is  a  refinement  which  we  cannot  understand ;  and  which  is 
certainly  in  direct  conflict  with  authority.  He  who  has  the  property  has  a 
disposing  power.  See  Collins  v.  Martin,  1  Bos.  aod  P.  650.  Bosanquet  v. 
Dudman,  1  Stark,  1.  Atwood  v.  Crowdie,  1  Stark,  483.  Brywood  v.  Wat$on, 
4  Biog.  496,  cited  Chitty  note  p.  85.  WUliams  v.  SmiOi,  2  Hill,  301.  Baerw 
itr  V.  Priest,  12  Pick.  406.    Story  on  Notes,  §  195.    Chitty,  85.    Byles,  62. 

The  only  other  question  presented  by  the  defendant  is,  whether  the  pledge  to 
the  plaintiffs  is  unavailing  against  the  defendant,  because  it  was  made  without 
the  form  prescribed  in  the  3125th  article  of  the  Civil  Code. 

We  are  of  opinion  that  a  notarial  act  of  pledge,  or  a  written  act  registered  in 
a  notary's  office,  is  a  formality  which  is^  necessary  to  protect  the  pledgee 
against  third  persons.  But  its  omission  is  unimportant  as  between  the  pledgor 
and  pledgee,  and  is  not  available  to  the  defendant,  who  stands  in  the  attitude  of  a 
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Matthews    person  who  has  TolaiitarUy  clothed  the  pledgor  witb  the  ostensible  ownership  of 
BuTHiRTORD  ^^®  ^°S  pledged,  and  this  for  the  very  purpose  of  enabling  him  to  raise  money 
upon  it. 

The  purpose  of  the  law  in  requiring  an  act  of  pledge  before  a  notaiy,  describ- 
ing the  thing  pledged,  its  amount,  number,  weight,  measure,  &c.,  was  to  pre- 
vent frauds  upon  creditors.  The  date  of  the  contract  was  thus  made  certain, 
and  a  change  of  valuable  goods  for  others  of  inferior  value  prevented.  Without 
such  iMrecautions  an  unfiEUthful  debtor,  on  the  eve  of  proceedings  which  would 
put  his  property  in  the  custody  of  the  law,  might  collude  with  others  or  with- 
draw it  from  their  pursuit,  or  give  unjust  preferences  by  instruments  ante-dated. 
Experience,  however,  has  shown  that  the  expensive  and  troublesome  formality 
of  a  notarial  act  was  a  clog  upon  commerce,  the  mgvement  of  which  should  be 
rapid  and  free,  and  our  Legislature  has  lately  abrogated  it*  But,  between  the 
contracting  parties,  a  notarial  act  never  was  necessary.  This  contract  is  open  to 
proof  by  ordinary  evidence.  See  Pothier,  Nantissement,  No.  17.  Troplong 
108,  et  seq. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed 
and  that  the  plaintiffs  recover  of  the  defendant  the  sum  of  $1980,  with  interest 
from  15th  December,  1851,  until  paid,  and  costs  in  both  courts,  together  with 
$2  50  costs  of  protest. 


B.  F.  Dav£ga  &  Co.  V.  Crescent  Mutual  Insurance  Com- 
pany OF  Nbw  Orleans. 

a  policy  of  insurance  may  be  reformed,  where  it  is  demonf  trated,  by  legal  and  exact 
evidence,  that  there  has  been  a  miatake  in  filling  it  up,  .which  haa  violated  the  ondentand- 
ing  of  both  parties.  Bat  the  petition  mast  ahow,  by  dear  and  uneqawocal  allegations, 
that  there  was,  before  the  policy  was  framed,  an  agreemsnt«  a  ooncarrence  of  the  minds 
of  asiored  and  underwriter  to  protect  riaks,  whidi  were  afterwards,  by  the  mistake  or 
fraud  of  the  underwritem,  left  out  of  the  formal  instrument,  or  else  it  will  be  defective, 
and  proof  to  reform  the  policy,  or  vary  the  risks,  will  be  rejected. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
C.  Roselius  and  Miles  Taylor^  for  plaintiff.  Was  the  evidence  properly 
rejected  ?  We  contend  that  it  was  not,  on  the  authority  chiefly  of  the  case  of 
Tracy  y.  Theyer  et  aL,7  N.  S.  365,  366,  and  of  AcUms  v.  His  dreditors,  14 
L.  R. 463. 

John  R,  Chymes  and  M,  M.  Cohen,  for  defendant.  The  authorities  are 
now  clear,  that  parol  evidence  cannot  be  given  to  vary  the  terms  of  the  written 
contract  where  there  is  no  ambiguity  in  die  contract  itself,  and  there  is  none  io 
the  policy  sued  on.  1  Amould,  66,  79.  Trutnan  v.  Loder,  11  Ad.  &;  £1.  689, 
39  Eng.  Ck>m.  Law  Rep.  YaUs  v.  Pym,  6  Taunt.  446,  1  E.  C.  L.  R.  1 
HaU's  S.  C.  R.  632.  10  Metcalf,  216.  2  Denio,  76.  1  Sanford,  132.  1  Green- 
leaf,  §  292.  3  Kent's  Com.  p.  260.  3  Mason,  6.  2  Sumner,  667.  lb.  327. 
1  Emerigon. 

By  Ihe  court : 

Slidell,  J.  The  phuntiffs  claim  payment  for  goods  destroyed  by  fire  at  San 
Francisco,  on  the  4th  May,  1860.  The  policy  of  insurance  states  that  it  insures 
David  C,  LahatU  for  account  of  B»  F.  Davega  Sf  Co.,  against  loss  or  damage 
by  fire,  to  the  amount  of  $6000,  for  one  year,  on  merchandise,  being  stock  in 
trade,  consisting  of  dry  goods  and  clothing,  contained  in  the  wooden  building, 

*AotB  of  1858,  p.  Iff.   a.  " 
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sitaate  on  Kearney  street,  fronting  the  public  square  in  San  Francisco,  occupied       Davkga 
by  D,  F.  Davega  4r  ^-    '^^  blanks,  in  the  usual  printed  clause,  are  tilled  up,      Cakbcsht 
so  as  to  protect  the  assured  for  such  loss  as  shall  happen  by  fire  to  the  property  Mutual  Iiisu- 
insured  during  twehre  months,  to  wit,  from  the  6th  day  of  May,  1850,  unto  the 
ethdayof  May,  1851. 

There  was  judgment,  as  in  case  of  nonsuit,  in  the  court  below,  and  the 
plaintiffs  have  appealed. 

We  are  inclined  to  the  opinion  that  there  was  error  in  rejecting  the  letter  and 
plan  offered  ui  evidence  by  the  plaintiff,  upon  the  particular  ground  adopted 
by  the  district  judge.  But,  it  is  not  probable  that  any  useful  end  would  be 
attained  in  remanding  the  cause  for  a  new  trial,  entertaining,  as  we  do,  the 
opinion,  that  the  petition  is  loose  and  defective  in  its  averments,  not  exhibiting  with 
l^al  accuracy  and  clearness,  a  cause  of  action,  nor  duly  enunciating  matters  of 
fact,  which,  it  is  shown  by  suggestions  contained  in  the  bill  of  exceptions,  the 
plaintiffs  intended  to  rely  upon. 

We  do  not  doubt  that  a  policy  of  insurance  may  be  reformed,  where  it  is 
demonstrated,  by  legal  and  exact  evidence,  that  there  has  been  a  mistake  in  filling 
it  up,  which  has  violated  the  understanding  of  both  parties. 

But,  a  petition  for  such  relief  should  set  forth  by  distinct  and  direct  averments, 
not  only  that  the  petitioner  contemplated  a  different  protection  from  that  ex- 
pressed in  the  policy,  but  that  his  wishes  were  communicated  with  reasonable 
certain^  to  the  underwriters,  and  were  by  him  also  understood  and  assented  to, 
and  that  the  subsequent  fiulnre  to  embody  them  in  the  policy  was  the  result  of 
fraud  or  mistake  on  the  part  of  the  underwriter.  There  must  be  a  distinct 
showing  by  clear  and  unequivocal  allegations,  [not  as  in  this  case  argumentatively, 
and  by  ambiguous  inference]  that  there  was  before  the  policy  was  framed  an 
agreement,  a  concurrence  of  the  minds  of  the  assured  f'or  his  agent)  and  the 
underwriter  to  protect  risks,  which  were  afterwards,  by  the  mistake  or  fraud  of 
the  underwriter,  left  out  of  the  formal  instrument. 

The  judgment  of  the  district  court  leaves  the  plaintiffs  the  right  to  bring 
ano&er  ac^n,  and  for  the  reasons  above  stated,  it  is  affirmed,  with  costs. 


I    7 

Emile  D.  Baron  v.  Thomas  Placide.  p^ 


Tliefact  that  one  party  to  acontractthroaghcomplaiBonce,  and  at  the  requeit  of  the  other 

party,  rendered  a  f  ervice,  cannot  raiie  a  presumption  against  the  former,  that  she  thought 

herself  bound  by  the  contract  to  render  it. 
Where  the  contract  provides  a  penalty  for  its  breach,  and  points  oat  tho  manner  in  which  it 

is  to  be  dissolved,  a  dissolution  of  it  in  a  manner  not  pointed  out,  is  a  breach,  and  the 

penalty  is  thereby  incurred. 
Where  a  contract  has  been  partly  executed  and  justice  requires  it,  the  court  will  modify  the 

penalty 

APPEAL  from  the  Third  District  Court  of  New  Orieans,  Kennedy  J.  Eyma 
and   GraUhe,  for  plaintiff.    Benjamin  and  Micou  and  T.    H*   Howard^ 
fat  defendant.    By  the  court : 

RosT,  J.    This  case  presents  the  grave  question,  whether  the  plaintiff  was 
bound  under  her  engagement  as  danseuae  and  mime  at  the  theatre  of  the  Varie-  ' 
ties,  to  dance  the  polka,  in  the  comedy  entitled   the  Serious  Family,  when 
Tsquired  to  do  so  by  the  stage  manager. 
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Barom  Her  eDgagement  was  as  ieconde  yrcnierc  dansaue^  and  had  bMn  enterad 

PLA.CEDX.  i°to  ^  Paris.  It  is  considered  that  she  is  a  ckef  demploh  and  she  ttrgiM  that 
she  would  Dot  as  such  be  bound  to  dance  parlor  dances  in  parlor  dress,  with 
the  figurants  of  the  company,  as  required  of  her-  in  this  case;  but  in  the  act 
signed  by  her  in  Paris,  after  the  stipulation  by  which  she  binds  henelf  to  dia- 
charee  all  the  duties  of  9tccnde  premiere  danseusM,  the  following  printed  claiise 
is  found :  «*Ainsi  que  tons  les  rdles  port6s  sur  son  repertoire,  sous  peine  de 
r^siliation  et  de  restitution  des  arances  et  voyages,  s*il  ne  les  joue  en  vingt- 
quatre  heures,  sur  un  simple  raccord :  le  tout  en  chef  ou  partage,  k  Toption  de 
TEntreprise,  quise  reserve  le  droit  de  distribuer  les  pieces  nouvelles,  ^son  choix, 
sans  avoir  6gard  aux  distributions  de  Paris,  dans  lesquelles  j*apprendrai  quarante 
lignes  ou  poitees  par  jour," 

The  defendant  contends,  that  she  is  bound,  under  this  general  obligation,  to 
play  any  part  that  she  is  capable  of  playing ;  that  she  so  understood  and  execu- 
ted her  engagement  originally  and  danced  many  times  in  the  same  play,  without 
making  ady  objection,  and  that  she  cannot  now  be  permitted  to  avail  herself  of 
I     an  interpretation,  different  from  that  which  she  herself  put  upon  the  contract 
[     during  more  than  twelve  months. 

It  is  further  urged,  that  even  under  her  engagement  as  premiere  secondedan- 
seuse^  she  was  bound  to  fill  any  part  assigned  to  her  in  her  profession  as  a  dan- 
cer dans  tan  empkU  and  that  whether  she  danced  in  a  comedy  or  ballet  in  long 
dress  or  short  dress,  she  was  dansson  empUn. 

It  is  proved  by  unimpeached  evidence,  that  the  printed  part  of  the  contract  is 
a  clause  of  s^le  applicable  to  actors  and  singers,  and  not  to  dancers.  The 
defendant  objected  to  this  evidence  on  various  grounds,  but  we  think  it  was 
properly  received.  The  printed  clause  when  applied  to  a  dancing  giri,  if  not 
absurd,  is  at  least  ambiguous,  and  as  whatever  is  ambiguous  in  contracts  should 
be  determmed  according  to  the  usage  of  the  country  where  they  are  made,  we 
perceive  no  valid  objectk>n  to  the  evidence  adduced  to  prove  the  usage  of  France 
in  contracts  of  this  description.    Civil  Code,  1948. 

The  printed  clause  may  well  be  said  to  be  technical,  and  this  evidence  was 
necessary  to  enable  the  court  to  interpret  according  to  its  received  meaning, 
with  those  who  profess  the  art  to  which  it  applies.  Civil  Code,  art.  1942. 
There  is  another  consideration  which  authorized  the  introduction  of  the  evi- 
dence excepted  to.  It  is  stated  in  the  act,  that  it  is  temporary,  and  is  to  be 
exchanged  on  the  arrival  of  the  plaintiff  in  New  Orleans  for  another,  G^bbble 
a  cemtdes  articles  de  la  troupe,  clause  d'6nt6ret  et  d'emploi  toute  fois,  stricte- 
ment  conserv^e. 

So  that,  besides  her  obligations  as  premiere  seconde  danseiue^  there  was  noth- 
ing in  the  contract  definitely  binding,  and  evidence  was  admissible  to  show  that 
under  the  usage  in  France,  the  printed  clause  could  not  have  been  intended  to 
form  part  of  her  final  enpgement. 

We  think  the  second  ground  equally  untenable.  Her  emploi  was  that  of  pre- 
miere seconde  danseuse^  and  she  could  not  be  required  to  i^pear  in  any  dances 
which  did  not  enter  into  that  emploi^  according  to  the  usages  of  the  theatre. 
See  12  Dalloz,  p.  636,  §  24.    Kelly  v.  Caldwell,  4  N.  S.  38. 

It  is  said  that  the  plaintiff  has  herself  put  upon  the  contract,  the  interprotation 
for  which  the  defendant  contends ;  it  appears  to  us,  on  the  contrary,  that  the 
defendant  has  acquiesced  in  the  construction  upon  which  the  plaintiff  insists.  The 
engagement  of  HiUierioU  the  premiere  dansemet  was  identical  with  that  of  the 
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8be  wia  e^ed  uptm  to  dance  hi  the  Sehaas  Family,  and  peremptDrily       Baror 
refosed.  The  defendant,  though  vexed  at  her  refasal,  appears  to  have  submitted     pla^cidi. 
to  it  88  a  matter  of  right.    The  plaintiff  appeared  in  that  piece  several  times, 
but  the  director  of  the  corps  de  ballet  has  testified,  tihat  she  did  so  through  com- 
pkusance,  and  at  the  request  of  the  defendant  who  asked  it  as  a  fiivor;  her 
appearance  under  those  circnmstaneea  cannot  prejudice  her  legal  rights. 

We  concur  with  our  learned  brother  of  the  district  court,  that  the  refusal  of 
die  plaintiff  to  dance  a  parlor  dance,  in  parlor  dress,  with  the  figarants  of  the 
theatre,  constituted  no  just  ground  of  dismissal,  but  we  have  been  unable  to 
eoocur  with  him  in  the  meaiure  of  damages  he  has  adopted.  The  defendant 
bad  aright  under  the  contract  to  dismiss  her,  without  cause,  after  giving  two 
DMnths*  notice;  and  as  he  was  at  liberty  to  dispense  with  her  services  during 
tfaoae  two  months,  provided  he  paid  her  the  stipulated  salary,  the  district 
judge  was  of  opinion,  that  she  could  only  recover  two  months'  salary,  over  and 
above  the  arrears  due  her,  at  the  time  of  the  dismissal. 

In  this  we  Aink  there  is  error ;  the  contract  contains  a  clause  that  the  party 
who  commits  a  breach  of  it,  shall  incur  a  penalty  of  fifteen  thousand  francs 
towards  the  o^ier,  and  the  present  action  is  for  that  penalty.  The  interpreta- 
tion of  the  district  judge  obliterates  the-  penalty  in  all  cases  in  favor  of  the 
defendant,  while  it  leaves  it  in  full  force  agpunst  the  plaintiff.  The  contract  should 
receive  such  a  oonstruction  as  will  give  effect  to  every  portion  of  it,  and  preserve 
equality  of  rights  between  the  parties.  The  defendant  had  it  in  his  power  to 
pat  an  end  to  the  contract,  by  giving  two  months*  previous  notice,  but  he  should 
have  given  tha^  notice,  and  tendered  the  arrears  due  and  two  months'  salary, 
if  he  intended  to  dispense  with  her  services  from  the  day  the  notice  was  given. 
Instead  of  this,  he  dismissed  her  abmptiy,  without  making  a  tender  and  without 
a  just  cause.  The  breach  of  contract  is  precisely  that  contempfaited  by  the 
dause  imposiog  tiie  penalty. 

At  the  time  of  the  breach,  nearly  two-thirds  of  the  time  during  which  the 
engagement  was  to  continue  had  expired,  and  as  article  2123  of  the  Code,  author- 
izes us  to  modify  the  penalty  when  the  contract  has  been  partiy  executed,  we 
deem  it  just  to  reduce  it  in  tins  case,  so  as  to  allow  the  pbiintiff  eight  hundred 
doDars  in  fall  of  all  her  claims.    This  is  the  amount  she  would  have  been  ena- 
bled to  recover,  if  she  had  sued  for  her  salaiy  during  the  unexpired  term  of  her 
engagement. 
The  judgment  must  thefefbre  be  amended  in  her  fiivor  as  prayed  for. 
It  is  ordered,  that  the  judgment  in  this  case  be  amended,  and  that  the  plain- 
tiff recover  of  the  defendant,  the  sum  of  eight  hundred  dollars.    It  is  further 
ordered,  that  the  judgment  as  amended,  be  affirmed,  with  costs. 
Defendant  applied  for  a  re-hearing,  which  was  refused. 


Union  Bank  of    Louisiana    v.   The    Executors  of  John 

McDoNOGH. 

Creditonof  a  socceiiion  onght  not  to  be  delayed,  after  the  brief  interval  prescribed  by  the 
law  for  the  payment  of  their  claim,  on  the  groand  that  the  interest  of  legatees  woald  be 
benefited  by  doing  so.  On  the  application  of  a  creditor  who  is  unnecessarily  delayed,  the 
court  will  order  a  sale  of  property  to  pay  the  debt 
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Unoir  Bank    By  theCoort:  Ai  tbe  etUteis  adnuttedonaUhaiidfltobeewinimittly 
OF  LouuiANA      objection  to  providing  for  tlie  payment  of  thii  paiticnlar  creditor,  witiioat  directing  die 
McDoKOOH.       ^n*!  formality  of  a  tableau  of  diatribntion. 

APPEAL  from  the  Fifth  District  Conrt  of  New  Orieans,  Bttduxnam,  J.  H.  R7 
Denis,  for  the  plaintiff.  Pierce  and  OriooU  for  defendant  By  the  oonrt : 
Slidell,  J.  The  district  judge  has  giyen  at  length  his  reasons  for  reinsing 
in  part  an  order  asked  by  the  Union  Bank,  which  corporation  bdds  a  note  of 
McDonogh  for  $50,000,  protested  for  non-payment  on  the  4th  January,  1852.  The 
^>plication  was  for  an  order  to  the  executors  to  sell  fo(  cash  movable  effects 
of  the  succession  to  a  sufficient  amount  to  pay  llie  said  daim.  The  decree 
ordered  the  sale  of  certain  movables  in  the  Orleans  Theatre,  which  were  subject 
to  the  vendor's  privilege  in  favor  of  the  bank  for  this  debt,  and  also  of  certain 
other  movables  specified  in  the  decree ;  and  also  of  certain  real  estate  specially 
mortgaged  to  secure  the  payment  of  the  note,  but  discharged  the  note  so  fiur  as  it 
asked  any  further  sale. 

The  duty  of  a  living  man  is  to  pay  his  debts  before  making  donations ;  and  the 
same  principle  of  justice  applies  in  the  administration  of  a  dead  man's  estate. 

His  debts  take  precedence  of  his  legacies,  be  those  legacies  valid  or  invalid ; 
and  his  creditors  ought  not  to  be  delayed  after  the  brief  interval  prescribed  by 
the  law,  because  the  interests  of  legatees  may  be  beooiited  by  so  doing.  A 
fortiori,  should  there  be  no  delay  for  the  sake  of  the  supposed  interests  of  legatees, 
whose  rights  are  in  litigation  and  undecided. 

While  we  do  not  think  proper,  under  the  circumstances  of  the  case,  to  disturb 
the  order  ofthe  district  judge,  so  far  as  it  commands  the  property  mentioned  in 
the  decree  to  be  first  sold,  and  so  pay  as  iiso'  as  it  will  go  the  debt  due  to  the 
plaintiffs,  we  at  the  same  time  think  that  by  reason  of  the  acknowledged  insuffi- 
ciency of  that  property  to  pay  the  whole  debt,  and  the  right  of  the  creditor  to  a 
prompt  satisfaction  of  a  debt  matured,  the  district  judge  should  have  gone  further 
and  made  a  simultaneous  provision  to  pay  the  plaintiffs  in  fnll.  This  provision 
we  feel  bound  to  make  by  an  amendment  of  the  decree.    C.  C.  1661. 

It  is  proper  to  add,  that  as  the  estate  is  admitted  on  all  hands  to  be  enormously 
rich,  there  seems  no  objection  to  providing  for  the  payment  of  the  particular 
creditors,  without  directing  the  usual  formality  of  a  tableau  of  distribution,  &c. 
The  bank  is  the  only  creditor  before  us  who  presses  for  payment.  We  do  not 
consider  ourselves  called  upon,  as  the  matter  is  presented  and  as  no  answer 
to  the  appeal  has  been  filed  by  the  appellees,  to  notice  any  other  claims. 
When  other  creditors  choose  to  act,  the  court  below  is  open  for  their  relief- 
We  do  not  doubt  but  that  the  district  judge,  in  accordance  with  the  views  we 
have  expressed,  will  promptly  accord  it.  There  may  be  creditors  who  are 
satisfied  with  the  interest  their  debts  are  drawing,  and  prefer  to  let  them  stand. 
It  is  therefore  decreed,  that  the  judgment  of  the  court  below  be  so  amendedt 
as  that  the  said  executors  do  cause  to  be  forthwith  advertised  for  public  sale 
the  bonds  of  Municipality  Number  One,  mentioned  in  the  inventory;  said  sale  to  be 
advertised  to  take  place  on  the  day  foUowing  the  sale  of  the  property  described 
in  the  decree  appealed  from;  and  that  on  said  above  first  named  day,  the 
executors  do  cause  to  be  sold  so  many  only  of  said  bonds  as  may  be  necessary 
to  meet  said  claim  of  the  Union  Bank,  incurred  by  such  previous  sale, 
whether  by  reason  of  an  insufficiency  of  the  proceeds  of  said  previous  sale, 
or  by  reason  of  said  previous  sale  being,  in  whole  or  in  part,  from  any  unfore- 
seen or  lawful  cause  not  effected  on  said  day.  And  it  is  further  decreed,that  the 
cost  of  the  appeal  be  paid  by  the  succession. 
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Eliza  Fluhart  v.  James  Golding  et  al. 

APPEAL  from  the  FwBt  DiBtrict  Court  of  New  Orleans,  Larue,  J.    J.  H. 
Holland,  for  plaiotifr.     Randel  Hunt  and  J.  W.  FrosU  for  defendant.   By 
the  court : 

EusTis,  C.  J.    The  judgment  having  been  executed  by  the  defendant  at  the 
instance  of  pluntiff,  the  appeal  must  be  held  to  be  abandoned.     3  Ann.  115.  Code 
fyf  Practice,  567. 
Appeal  dismissed,  with  costs. 


The  Town  op  Carrollton  r.  W.  Jones  and  Wife* 

Towni  ud  cities  m&y  be  prqjected,  end  streets,  pablic  sqaares  end  roads,  may  beleid  out  on 
plans ;  bat  so  long  es  the  ground  remains  enclosed  and  no  portion  of  it  is  sold  with  reference 
to  those  plans,  and  no  express  dedication  is  made  and  accepted  by  the  proper  aatbority. 
the  right  of  the  owner  to  the  soil  which  those  streets,  pablic  sqaares  and  roads  cover,  is 
not  affected  thereby.  ^ 

No  paitioolar  form  of  words  is  neoessaiy  to  effect  a  dedication  to  pablic  use ;  bat  to  render 
it  binding,  it  is  necessary  not  only  that  there  be  some  act  of  dedication  on  the  part  of  the 
owner,  bat  there  most  also  he  something  eqaivalent  to  an  acceptance  on  the  part  of  the 
pabHc.  In  analogy  to  other  contracts,  the  concarreoce  of  two  parties  is  necessary  to  pass 
the  right. 

Wlien  neither  the  dedication  nor  the  acceptance  are  express,  the  rights  claimed  in  behalf  of 
the  pablic,  most  be  sapported  by  long  continaedasage. 

APPEAL  from  the  District  Court  of  the  Third  Judicial  District,  J.  CalviU 
(darkey}.   Roselius,  for  pltimtiffs.   BcecA^r,  for  defendants.    By  the  court: 

RosT,  J.  The  plaintiffs,  a  municipal  corporation,  complain  that  the  defendants 
have  obstructed  and  closed  up  certain  streets  in  the  town  of  CarroUton,  and  seek 
to  have  the  streets  opened  and  the  obstructions  removed.  They  also  claim 
damages. 

The  answer  of  the  defendants  is  a  general  denial,  and  they  have  appealed 
from  the  judgment  rendered  against  them  in  the  district  court. 

The  town  of  Carrollton  was  originally  laid  out  in  lots  of  sufficient  size  for 
g^ens  and  small  rural  estates.  The  defendants  are  now  in  possession  of  a 
portion  of  one  of  those  lots,  measuring  215  feet  7  inches  front  on  Levee  street, 
by  a  depth  of  over  1200  feet.  It  is  proved,  that  previous  to  the  year  1837,  and 
ever  since  that  time,  this  lot  has  been  surrounded  with  a  cbse  fence,  and  cultiva- 
ted as  a  field,  and  that  no  part  of  it  has  at  any  time  been  thrown  open  to  the 
public  use. 

The  proprietors  of  the  remaining  portion  of  this  lot  and  of  the  adjoining  lots, 
have  found  it  to  their  advantage  to  divide  their  land  into  building  lots,  by  running 
streets  through  them,  and  the  streets,  mentioned  in  the  petition,  have  thus  been 
opened  in  their  whole  length,  except  through  the  ground  of  the  defendants. 

The  plaintifTs  insist  that  the  defendants  and  those  under  whom  they  claim, 
have  long  since  dedicated  to  the  public  the  soil  over  which  these  streets  pass,  by 
various  plans  and  conveyances  made  with  reference  to  said  plans. 
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Town  of         The  first  plan  to  which  they  refer,  ib  that  made  by  Benjamin  Buitson,  sor- 
Cabeolltoh  ^gy^y^£  ^^  parish  of  Jefferson,  deposited  in  the  office  of  H.  B.  Cenas,  notary 
Joifis.       public,  by  Mrs.  Brewer  and  others,  who  subsequently  caused  the  property  to  be 
sold  according  to  said  plan ;  at  which  sale  the  defendant,  WUliam  Jones,  pur- 
chased one  of  the  lots. 

In  the  plan  referred  to,  the  streets  claimed  are  not  represented  as  running 
through  the  land  of  the  defendants.  They  stop  at  their  lower  line,  and  only 
run  through  the  remainder  of  the  original  lot  of  which  they  own  a  part.  The 
foct  that  WUliam  Janes  recognized  the  existence  of  those  streets  within  the 
limits  of  the  plan,  cannot  be  taken  as  proof  of  dedication  on  his  part. 

The  plaintiffs*  counsel  has  referred  us  to  another  plan,  which  the  defendants 
caused  to  be  made  by  John  ScJireiber  on  the  15th  March,  1836,  on  which  all  the 
streets  claimed  are  laid  off  and  figured.  They  allege  that  the  defendants  have 
made  various  sales  of  property  with  express  reference  to  said  plans,  and,  among 
others,  a  sale  of  six  lots  to  Stephen  A.  Sharp,  on  or  about  the  11th  January, 
1836.  They  also  show  a  special  mortgage  granted  by  the  defendants  to  the 
New  Orleans  and  CanoUton  Raibroad  Company,  in  which  the  property  is  mort- 
gaged by  town  lots,  according  to  the  division  made  in  the  plan  of  Schreiher. 

The  sale  to  Sharp  could  not  have  been  made  with^reference  to  the  plan  of 
Schreiher,  which  bears  date  more  than  two  months  subsequent  to  it,  and  we 
have  already  stated  that  Buissoh's  plan  was  no  evidence  of  dedication  by  the 
defendants. 

It  is  true,  that  in  the  plan  of  Schreiher,  the  streets  claimed  are  laid  out  and 
recognized,  and  that  the  defendants  mortgaged  die  property  to  the  New  Orleans 
and  Carrollton  Railroad  Company  according  to  that  plan.  Whatever  right  a  mort- 
gage thus  made  might  have  given  to  the  company,  if  the  loan  made  by  them  had 
not  been  paid,  we  are  unable  to  perceive  that,  unattended  as  it  is  by  possession 
in  the  public,  it  can  confer  any  upon  the  plaintiffs.  Towns  and  cities  may  be 
projected,  and  streets,  public  squares  and  roads,  may  be  laid  out  on  plans ;  but  so 
long  as  the  ground  remains  enclosed  and  no  portion  of  it  is  sold  with  reference 
to  those  plans,  and  no  express  dedication  is  made  and  accepted  by  the  proper 
authority,  the  right  of  the  owner  to  the  soil  which  those  streets,  public  squares 
and  roads  cover,  is  not  affected  thereby. 

We  admit  that  no  particular  form  of  words  is  necessary  to  effect  a  dedication. 
But  it  is  indispensable  that  the  owner  shall  clearly  manifest  an  intention  to  dedi- 
cate the  laod  to  public  use,  and  that  the  public  should,  relying  upon  that  mani- 
festation, have  entered  into  the  use  and  occupation  of  it  in  such  a  manner,  as 
renders  it  unjust  and  injurious  to  reclaim  it. 

To  render  a  dedication  to  public  use  binding,  it  is  necessary  not  only  that 
there  be  some  act  of  dedication  on  the  part  of  the  owner,  but  there  must  also 
be  something  equivalent  to  an  acceptance  on  the  part  of  the  public ;  in  analogy 
to  other  contracts,  the  concurrence  of  two  parties  is  necessary  to  pass  the  right 
StaU  v.  Trash,  6th  Vermont  Rep.  355. 

When  neither  the  dedication  nor  the  acceptance  is  express,  the  rights  claimed 
in  behalf  of  the  public  must  be  supported  by  long  continued  usage. 

There  are  facts  in  the  record  inconsistent  with  the  intention  of  the  defendants 
to  dedicate  to  public  use,  some  of  the  streets  claimed.  About  the  time  the  plan 
was  made,  upon  which  this  dedication  is  based,  the  defendants  were  building  a 
house,  which  stands  in  part,  in  one  of  those  streets,  and  in  which  they  have  lived 
ever  since* 
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We  are  of  opinion  that  the  plaintifiii  hsra  Med  to  show  the  dedication  alleged.  Towh  or 
It  i0  therefore  ordered,  that  the  judgment  in  this  case  be  roTeraed;  and  that  9. 

there  be  judgment  in  favor  of  the  defendants,  with  costs  in  both  courts.  Josis. 


Same  Case — On  a  Re-hearing. 

Eu8Ti8,  C.  J.  The  object  of  the  present  suit,  was  the  extension  of  certain 
streets  in  the  town  of  Carrollton,  through  the  land  of  the  defendants.  The 
decision  of  the  court  was  against  the  plaintiffs.  A  re-hearing  was  granted,  and  a 
further  argument  has  been  had. 

The  land  through  which  the  projected  streets  are  soug^  to  be  extended,  has 
been  enclosed  and  cultivated  since  the  year  1837.  Part  of  the  dwelling  house 
is  within  the  line  of  the  streets.  No  act  of  use  or  occupation  on  the  part  of 
the  plaintiffs  or  the  public,  has  been  shown  in  relation  to  the  space  now  required 
for  streets. 

It  appears,  that  in  a  sale  of  part  of  the  land  to  a  person  named  Sharp,  the 
streets  were  laid  out  on  a  plan,  according  to  which  the  sale  was  made,  and  that 
a  mortgage  was  made,  according  to  a  similar  phm  of  the  land,  in  favor  of 
the  Carrollton  bank.    The  sale  was  made  in  1837,  and  the  mortgage  in  1838. 

Whatever  rights  Sharp  may  have  of  way  or  servitude  on  the  land  designated 
as  streets,  he  forbears  the  exercise  of  them,  and  contends  that  the  whole  pro- 
perty remain  in  its  present  condition.  The  mortgage  creditors  did  not  exercise 
their  rights,  and  we  may  assume  that  the  debt  is  paid. 

Neither  was  this  plan  ever  submitted  to  the  municipal  authority  for  approval 
or  acquiescence. 

As  the  matter  stands  on  the  evidence,  the  plaintiffs  are  seeking  to  enforce 
their  claims,  not  in  furtherance  of  the  rights  of  Sharp,  but  adversely  to  him. 

We  think  the  former  judgement  is  clearly  right,  and  it  is  accordingly  affirmed. 


Oakey  and  Hawkins  v.  Executqes  of  A.  Gordon. 

Defendant  owned  the  Mexican  Ghilf  Bailioad,  and  alao  a  iteamboat  wbicfa  ran  from  Pearl 
River  to  Froctorville,  the  galf  terminoa  of  the  road.  At  the  former  pointi  cotton  waa 
shipped  to  plaintiiia  under  a  bill  of  lading  given  by  the  captain  of  the  boat,  binding  him 
to  deliver  the  cotton  at  the  port  of  New  Orleani,  unavoidable^  dangem  of  the  navigation 
and  fire,  only  excepted.  The  cotton  was  transferred  from  tiie  veaiel  to  tiie  can 
and  deatioyed  by  fire,  iaraing  from  the  chimny  of  the  ]ooomotive«  in  tramit  to  New 
Orieana.  The  court  held,  that  the  contract  to  carry  the  cotton  waa  entire,  and  the  excep- 
tion in  the  bill  of  lading  againf  t  loaa  by  fire,  extended  aa  well  to  loai  on  the  cam  aa  on 
the  boat,  and  that  defendant  waa  not  bound  for  the  loaa. 

APPEAL  from  the  Fourth  District  Ck>nrt  of  New  Orleans,  Straiohridge,  J. 
Benjamin  and  Micoth  for  plaintiffs.    H.  H.  Taylor,  for  dafondants.    By 
the  court: 

RosT,  J.    This  is  a  suit  to  recoTor  from  the  Suecesnon  of  Alexander  Chr- 
don^  the  value  of  certain  cotton,  destroyed  by  fire  on  the  cars  of  the  Mexican 
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Oaut  Golf  Railway,  which  10  the  property  of  said  racceanon.  It  Baains  that  Gordon 
Executors  or  ^^  others  were  the  owners  of  the  steamer  M.  A.  Moore,  habitnaUy  raimiiig 
OoKDos.  from  West  Pearl  riTor  to  Proctornlle,  at  the  lake  end  of  the  rsihoad.  The  cot- 
ton in  controversy  was  shipped  on  the  steamer  at  the  former  port,  and  the  cap- 
tain gave  bills  of  lading,  binding  himself  to  deliver  it  at  the  port  of  New  Orieans. 
It  was  landed  at  the  lake  end  of  the  raihoad,  placed  on  the  cars,  and,  in  the 
transit  from  that  place  to  New  Orleans,  destroyed  by  fire,  communicated  by 
sparks  issuing  from  the  chimney  of  the  locomotive. 

The  defence  as  to  all  the  cotton  destroyed  bnt  one  bale,  is,  that  it  was  included 
in  a  bill  of  lading  which  excepted  the  dangers  of  fire. 

It  is  nrged  by  the  plaintififs  and  appellants,  that  this  exception  in  the  biU  of 
lading  should  be  limited  to  the  dangers  of  fire  on  board  of  the  steamer ;  that 
the  perils  of  the  sea  and  the  dangers  of  fire  are  found  in  the  same  danae  of  die 
bill  of  lading,  and  should  both  be  considered  as  having  exclusive  reference  to 
the  sea  voyage. 

We  think  there  is  nothing  in  the  bill  of  lading  to  authorize  such  a  limitatioii 
to  the  exception.  As  was  observed  by  the  district  judge,  the  contract  to  carry 
the  cotton  from  West  Pearl  river  to  the  port  of  New  Orieans,  for  fifty  cents  a 
bale,  is  entire ;  and,  as  nothing  shows  any  intention  to  divide  the  risk,  the  dausea 
and  exceptions  in  the  bill  of  lading  mifst  be  considered  as  entire.  The  trana- 
portation,  partly  by  steamer,  and  partly  by  railway,  was  within  the  usage  of 
trade.  It  is  reasonable  to  believe  that  it  was  in  oontempbtion  of  the  paitiea, 
and  it  might  be  inferred  from  the  evidence,  that  the  greater  risk  of  firo  on  the 
railway  was  the  cause  of  the  exception  in  the  bill  of  lading.  The  defendants  have 
the  same  right  to  avail  themselves  of  this  exception,  that  the  captain  of  the 
steamer  would  have. 

One  of  the  bales  of  cotton  destroyed,  was  included  in  the  bill  of  lading  which 
did  not  except  the  dangers  of  firo ;  and,  if  the  fiict  had  been  brought  to  the 
notice  of  the  district  judge  on  the  trial,  it  is  manifest,  from  his  opinion,  that  be 
would  have  given  judgment  in  favor  of  the  plaintififs  for  its  value ;  or,  if  the 
plaintififti  had  made  this  error  in  the  judgment  the  ground  of  an  application  for  a 
new  trial,  it  is  equally  clear  that  the  application  would  have  prevailed.  But,  as 
neither  was  done,  we  think  the  matter  in  controversy  is  not  of  sufilcient  amount 
so  authorize  a  reversal  of  the  judgment.    See  Hann  v.  GhraUde^  2  Ann. 

Judgment  affirmed. 


Payne  and  Harrison  v.  Same. 

APPEAL  from  the  fourth  District  Court  of  New  Orleans,  Strmchridgej  J . 
By  the  court : 
R08T,  J.    This  case  is  identical  with  that  of  Oakey  and  Hawkins  v.   Tke 
Executors  of  Gordon ;  and,  for  the  reasons  therein  given,  the  judgment  must 
be  affirmed. 
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Thomas  K.  Price  et  al.  v.  C.  M.  Emerson. 

A  oote  wlucfa  has  been  filed  in  &  oout  of  Jaatice  by  a  party  litigant  in  a  suit,  cannot  be 
■etxed  under  ezecntlon  againft  a  third  ptrty  who  baa  no  apparent  title  to  the  property 
■eixed. 

APPEAL  from  the  Second  District  Court  of  New  OrleaDs,  Lea.  J.  Ben- 
jamin and  MicoUf  for  plaiDtiffs.  Durant  and  Homor^  for  defondant.  By 
tiie  court : 

£u8Ti8,  C.  J.  For  tbe  reasons  given  by  the  district  judge  in  his  written 
opinion  on  file,  this  judgment  is  affirmed,  with  costs. 

Judgment  of  the  District  Court: 

Lea^  J.  The  plaintiif  in  the  rule, holding  an  execution  directed  to  him,  as 
sheriff  of  the  parish  of  Orleans,  from  the  Fifth  District  Court  of  New  Orleans, 
in  the  suit  entitled  Harrod  and  Moody  ▼.  John  McHenry^  seeks  to  levy  upon 
certain  articles  deposited  in  the  Second  District  Court  in  the  suit  of  ThotMu  K. 
Price  et  aZ.  v.  C.  M,  Emerson.  The  proceeding  resorted  to  is,  that  of  a  rule 
taken  on  the  plaintiffs,  T.  K.  Price  et  aL,  to  show  cause  why  the  notes  filed  in 
the  above  entitled  suit,  should  not  be  delivered  to  the  sheriff  under  the  order  of 
the  court. 

The  proceeding  resorted  to  in  this  case  is,  perhaps,  unexceptionable  so  fiur 
as  relates  to  its  form.  On  this  point,  however,  the  supreme  judicial  tribunal 
of  the  State,  while  they  have  determined  that  a  seizure  cannot  be  made  in 
the  hands  of  the  clerk,  have  abstained  from  designating  any  form  of  pro- 
ceeding by  which  notes,  deposited  in  the  files  of  a  court,  may  be  made  the  objects 
of  a  seizure  in  execution.  The  language  of  the  court  is  as  follows:  We  are 
Bot  called  upon  to  point  out  a  mode  in  which  we  think  promissory  notes  in  suit 
and  on  the  files  of  the  court,  can  be  seized  and  sold  under  art.  642  of  the 
Code  of  Practice ;  a  rule  that  we  might  under  our  present  impressions  pre- 
scribe, might  work  badly  in  practice  and  produce  difiSculties  which  we  do  not 
at  present  foresee. 

Upon  the  authority  of  this  decision,  I  should  be  disposed  to  recognize  the 
validity  of  the  seizure  made  in  this  case,  and  to  order  the  delivery  of  the  notes 
to  the  seizing  creditors,  if  the  apparent  title  to  the  notes  was  in  the  defendant  in 
execution;  but  in  fixing  a  rule  of  practice  which  may  serve  as  a  precedent  in 
future  litigation,  so  far  as  relates  to  proceedings  in  this  court,  care  should  be 
observed  to  confine  its  application  in  such  a  manner,  as,  if  possible,  not  to  work 
badly  in  practice  nor  to  produce  unforeseen  difiQculties. 

If  the  evidences  of  debt  filed  by  litigants  in  courts  of  justice,  for  the  purpose  of 
enabling  them  to  prosecute  their  rights,  can  be  thus  summarily  seized  upon« 
without  a  trial,  or  at  least  without  such  trial  tfs  will  suffice  to  test  a  question  of 
tide  by  parties  apparently  without  color  of  title,  litigants  would  be  deterred  froni 
the  prosecution  of  their  claims,  not  only  by  the  insecurity  which  would  attach  to 
the  possessbn  of  their  property,  but  by  the  inconvenience  and  confusion  which 
wouk)  be  created  by  the  interference  of  seizures  made  at  the  instance  of  persons, 
who  might  or  ought  not  to  be  creditors.  Such  a  rule  of  practice  would  ceitaialy 
result  in  great  confusion. 

I  am  not  prepared  to  say  that  the  plaintiff  in  executwn  has  acquired  no  rights 
r  the  piooeediBg  bad  herein.    Itistrae,  that  possession  is  of  tiieeMMiee  of 
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^'^'  a  seizure,  and  it  has  been  frequently  held  that  no  valid  seizure  of  tangible 
EHERsoir.  property  can  be  made  without  taking  it  into  possession ;  but  in  the  absence  of 
express  law,  and  I  know  of  none  applicable  under  our  jurisprudence  to  a  case  like 
the  one  at  bar,  it  might  be  within  the  power  of  the  court,  in  virtue  of  the  equity 
powers  conferred  by  art.  21  of  the  Civil  Code,  to  recognize  the  proceedings  as 
conferring  inchoate  rights  to  be  established  and  matured  upon  proof  made  under 
proceedings  had  by  intervention  or  otherwise.  Be  this  pB  it  may,  I  know  of  no 
instance  in  which  a  note,  which  has  been  filed  in  a  court  of  justice  by  a  party 
litigant  in  a  suit,  has  ever  been  seized  under  execution  against  a  third  party 
defendant,  who  had  no  apparent  title  to  the  property  seized. 

The  court ,  having  duly  considered  the  rule  taken  in  this  case  on  the  26th 
November,  1651,  by  John  L.  Ltwist  sheriff,  on  Thomas  C  Poole,  clerk  of  this 
court,  for  the  reasons  assigned  in  the  written  opinion  this  day  delivered  and  on 
file:  It  is  ordered,  that  the  rule  taken  in  this  case  be  dismissed,  the  plaintiff 
therein  paying  the  costs  incident  thereto  without  prejudice  to  the  rights  of 
Harrod  and  Moody ,  the  creditors  seizing  in  execution,  if  any  they  have  in  virtue 
of  this  proceeding,  to  be  asserted  hereafter,  in  any  subsequent  proceeding  had 
herein  according  to  law.  It  is  further  ordered,  that  the  clerk  of  this  court  do 
retain  the  notes  filed  herein,  subject  to  the  further  order  of  the  court  in  the 
premises. 


,134    ^ 


Trasimond  Landry  v.  Dickson  and  Boyken. 

Where  the  dtation  of  a  garniihee  oontained  the  title  of  the  court,  was  in  the  nune  of  the 
State  and  nnder  leal  of  the  ooart,  was  tested  in  the  name  of  the  jadge  and  ligned  by  a 
depaty  derk,  and  directed  the  garnishee  to  answer  in  writing,  ander  oath,  the  interroga- 
tories annnexed  to  the  petitbn  within  ten  days  of  the  serrice,  otherwise  jadgment  would 
be  entered,  &c.  It  was  held  to  be  a  sofficient  mentbn  of  the  place  where  the  clerk's  office 
was  held,  and  also  a  sofficient  indication  to  the  garnishee  of  the  place  where  his  answers 
were  to  be  ffled,  ander  the  179th  article  of  the  Code  of  Practice. 

Article  852  of  the  Code  of  Practice,  seems  not  to  require  that  the  citation  to  a  garnishee,  is 
to  be  precisely  in  the  same  fonn  as  the  ordinary  citation  to  a  defendant 

Where  there  was  no  palpable  and  radical  defect  in  the  citation,  the  petition  to  annul  tiie 
jodgment  which  had  been  obtained,  shoold  contain  an  allegation,  that  the  defendant  had 
not  been  legally  cited,  otherwise  it  will  not  be  competent  to  attack  the  Jadgment  on  that 
groand. 

An  objection  that  French  is  the  vemaoalar  tongue  of  defendant,  and  that  the  petition  and 
citation  were  in  English  only,  mast  be  plead  in  litnint  litis. 

The  A7th  article  of  the  Constitation,  does  not  exempt  the  Lieutenant  Governor  torn  the  ser- 
vice of  civil  process. 

In  proceedings  against  a  garnishee,  who  has  neglected  to  answer,  his  neglect  is  considered  in 
law  as  a  confession,  that  he  has  property  of  the  debtor,  and  neither  jadgment  by  default, 
nor  a  rule  to  show  cause,  is  necessary  to  fix  his  liability. 

APP£AL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Durant  and  Homer,  for  [daintlff.    Stoeton  and  Steele,  for  defendants.    By 
the  court: 

EusTis,  C.  J.  This  suit  was  instituted  to  annul  a  judgment  rendered  in  fiivor 
of  the  defendants  against  the  plaintiff,  for  the  sum  of  9990  06  and  interest,  on  a 
ganiishee  process  under  an  execution  issued  on  a  judgment,  which  the  defen- 
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dants  had  obtained  against  Damd ,Meytr9^  in  the  Third  District  Court  of  Nevr       Landst 
Orleans.   There  was  judgment  for  the  plaintiff,  and  the  defendants  have  appealed.       Dicksoii. 

The  grounds  of  the  plaintiflf,  as  alleged  in  his  petition,  are  these,  according  to 
the  summary  in  the  brief  of  counsel:  1st.  That  the  domicil  of  the  plaintiff  was 
in  the  parish  of  Ascension,  and  that  he  was  therefore  not  amenable  to  the  pro- 
cess of  the  court,  or  subject  in  any  manner  to  the  writ  of  fieri  facias  or  proceed- 
ings under  it.  2d.  Because  the  petition  and  citation  of  garnishment  are  insuffi- 
cient and  illegal,  they  being  in  the  English  language  only,  and  French  being  his 
mother  tongue.  3d.  Because  the  judgment  was  rendered  against  him  without 
any  judgment  by  default  being  first  taken,  or  any  issue  made,  or  any  rule  taken 
against  him.  4th.  Because  the  plaintiff  was,  at  the  time  of  the  service  of  the 
process  upon  him,  the  Lieutenant  Governor  of  the  State  and  president  of  the 
Senate,  and  the  Senate  was  then  in  session,  and  no  process  could  issue  to  compel 
his  attendance  in  court.  5th.  Because  said  judgment  was  never  notified  to  him 
in  any  lawful  manner,  and,  by  law,  he  was  entitled  to  said  notice  and  to  an  appeal 
to  the  Supreme  Court  ten  days  after  notification.  6th.  Because  at  the  time  of 
the  service  of  the  garnishee  process  he  owed  the  defendant,  Meyers,  nothing,  and 
had  no  property  of  his.  7th.  Because  the  judgment  was  unduly  and  improperly 
obtained  by  the  attorneys  for  the  plaintiff  in  the  original  suit ;  that  the  judge  of 
the  district  court  signed  the  order  for  the  present  plaintiff  to  answer,  under  oalh, 
the  interrogatories  to  him  propounded,  under  an  error  in  the  hurry  of  business, 
under  a  misapprehennon  of  facts,  and  without  the  name  of  the  petitioner  being 
inserted  in  the  order ;  that  it  was  well  known  to  the  court  and  to  the  attorneys, 
at  the  time,  that  the  plaintiff  was  the  Lieutenant  Governor,  and  the  Senate  was 
then  in  session,  and  that  he  was  in  the  discharge  of  his  public  duties,  and  was 
temporarily  in  New  Orleans,  where  he  did  not  reside ;  that  when  the  process 
of  the  court  was  attempted  to  be  served  upon  him,  he  minutely  explained  the 
whole  case  to  the  deputy  sheriff,  who  had  the  process,  and  satisfied  that  person 
that  he,  the  plaintiff,  had  no  property  in  his  hands  belonging  to  Meyers^  nor  was 
he  in  any  manner  indebted  to  him ;  and  then  and  there  offered  to  the  person 
representing  himself  as  the  sheriff's  deputy,  to  go  with  him  immediately  to 
court  and  answer  the  interrogatories ;  whereupon  the  deputy  sheriff  then  told 
him,  the  plaintiff,  that  he  was  perfectly  satisfied  that  the  plaintiff  had  no  money 
or  property  of  any  kind  bebnging  to  Meyers,  and  was  not  indebted  to  him ;  that 
it  was  not  worth  while  for  him,  the  plaintiff,  to  go  down  to  court  and  answer  the 
interrogatories,  and  that  he  would  inform  the  defendant's  attorneys  of  the  facts 
of  the  case  as  represented  by  the  plaintiff,  and  that  these  gentlemen  would  be 
perfectly  satisfied. 

The  district  judge  decided  the  case  on  grounds  not  taken  by  the  plaintiff  in 
his  petition.  He  considered  the  citation  in  the  garnishment  as  defective  in  two 
respects ;  1st,  that  it  did  not  command  the  garnishee  to  deliver  his  answer  in  the 
clerk's  ofilice;  and,  2d,  that  the  citation  makes  no  mention  of  the  place  where  the 
clerk's  ofi&ce  is  held.  For  these  reasons,  he  annulled  the  judgment  rendered 
against  the  present  plaintiff. 

In  the  proceedinp  in  garnishment,  the  judgment  creditors  filed  their  petition, 
in  which  they  alleged,  that  they  believed  Trasimond  Landry  had  in  his  posses- 
sion, property  of  the  debtor,  or  was  indebted  to  him  in  an  amount  exceeding 
twelve  hundred  dollars.  They  ask  for  process  against  Landry  as  garnishee, 
and  that,  after  due  proceedings  had,  the  property  or  debt  in  the  hands  of  Landry 
may  be  applied,  by  judgment  of  the  court,  to  the  satisfaction  of  the  execution  in 
flie  hands  of  the  sheriff.    Intenogatoriea  were  annexed  to  the  petition,  and  the 
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Lahbrt  jndge  directed  the  ''garnishee  herein  named,"  to  answer  the  interrogptoriee 
DicMOH.  within  the  lega]  delay.  The  sheriff  returned,  that  he  had  ser?ed  a  copy  of  the 
petition,  interrogatories  and  citation,  personaUy  on  the  phuntifT,  on  the  8th  Decem- 
ber, 1843.  On  the  9th  of  January,  1849,  the  garnishee  having  failed  to  answer 
the  interrogatories,  judgment  was  rendered  against  him  for  the  amount  due  on 
the  execution. 

Several  executions  were  issued  against  Meyers,  on  the  judgment  against  him, 
without  any  success.  On  the  4th  December,  1849,  an  execution  was  issued 
against  the  plaintiff,  directed  to  the  sheriff  of  the  parish  of  Orleans,  which  was 
returned  at  the  instance  of  the  attorney  of  Dickson  and  Boyken,  and  another 
execution  was  issued  against  Meyers.  On  the  2d  of  March,  1850,  an  alias  fieri 
facitu  was  issued  agunst  the  plaintiff.  Proceedings  under  this  execution  were 
enjoined  at  the  instance  of  the  plaintiff  in  the  present  action,  and  the  petitioner 
asks,  that  the  judgment  against  him  be  annulled,  and  the  injunction  granted,  be 
made  perpetual. 

Having  thus  stated  the  proceedings,  it  remains  to  consider  the  several  grounds 
presented  in  the  plaintiff's  petition,  and  those  on  which  the  jndge  decided  to 
annul  Xhis  judgment.    To  begin  with  the  latter. 

The  objectioDs  to  the  validity  of  the  citation,  are,  that  it  does  not  command 
the  garnishee  to  deliver  his  answer  in  the  office  of  the  clerk  of  the  court ;  and 
contains  no  mention  of  the  place  where  the  clerk's  office  is  held.  Both  of  which 
are  required  under  the  179th  article  of  the  Code  of  Practice. 

The  citation  in  this  case  contains  the  tide  of  the  court,  ''  Third  District  Court 
of  New  Orleans,"  and  is  in  the  name  of  the  State,  and  under  the  seal  of  die 
court  It  is  tested  in  the  name  of  the  judge,  and  signed  by  a  deputy  clerk.  It 
directs  the  garnishee  to  answer  in  writing,  under  oath,  the  interrogatories  annexed 
to  the  petition  within  ten  days  of  the  service,  otherwise  judgment  will  be 
entered,  6cc, 

The  citatwn  thus  indicating  in  its  titie,  that  the  Third  District  Court  is  held  in 
New  Orieans,  and  the  clerk's  office  being  in  point  of  fact  and  practice  insepara- 
ble from  it,  the  objections  to  its  sufficiency  seem  to  us  too  technical,  even  suppo- 
sing that  the  citation  to  a  garnishee  is  to  be  precisely  in  the  same  form  as  the 
ordinary  citation  to  a  defendant,  which  nevertheless  the  article  252  of  the  Code 
of  Practice  seems  not  to  require.  But  the  answer  given  by  the  counsel  for  the 
defendants  to  these  objections  is,  that  they  are  not  presented  by  the  pleadings 
and  cannot  be  noticed  by  the  court.  He  refers  to  Landry  v.  DEglise^  3  L. 
R.  220,  and  10  L.  R.  169,  Palmer  v.  Yarhorough, 

The  annulling  of  a  judgment  rendered  by  a  court  of  competent  jurisdiction,  is 
one  of  the  gravest  matters  in  the  administration  of  justice.  The  code  enume- 
rates the  causes  for  which  a  judgment  may  be  annulled  for  defects  of  form. 
Code  of  Practice  604  and  605.  One  of  them  is,  that  the  defendant  has  not 
been  legally  cited.  This  not  having  been  alleged  in  the  petition  as  one  of  the 
grounds  on  which  the  plaintiff  asks  to  be  relieved  from  this  judgment,  and  it 
being  not  a  palpable  and  radical  defect,  as  the  citation  reads,  we  think  it  is  not 
competent  for  the  defendants  to  insist  on  the  nullity  of  the  judgment  on  th«t 
account. 

In  the  case  of  Leeds  v.  Dehuys,  4  R.  R.  258,  which  was  an  appeal  taken 
from  a  judgment  by  default,  it  was  urged  in  argument  on  the  part  of  the  defen- 
dant, that  French  was  his  native  tongue,  and  the  petition  and  citation  served  on 
him  being  in  the  English  language  only,  the  judgment  by  default  against  him 
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OQ^t  to  be  reyened.    But  the  court  held,  that  the  right  of  the  defendant,  of       Laitdrt 
requiring  the  petition  and  citation  aenred  on  him  to  be  in  the  French  language,      Oicnoif. 
waaooe  of  those,  like  domicil,  alienage,  official  exemption,  &c.,  and  must  be  urged 
io  limine  litis  or  considered  as  waived. 

-  This  authority  disposes  of  the  first,  second  and  fourth  grounds  for  annulling 
the  judgment.  In  relation  to  the  fourth  ground,  it  may  be  added,  that  the  27th 
iitide  of  the  Constitution  does  not  exempt  the  plaintiff,  as  lieutenant  governor, 
Xieom  the  service  of  civil  process.  It  exempts  the  members  of  the  general  assem- 
bly, except  in  certain  cases,  from  arrest,  only  during  their  attendance  at  the  ses- 
MODS  of  their  respective  houses,  and  going  to  and  returning  from  the  same.  It  is 
dear,  that  all  matters  of  privilege  must  be  taken  advantage  of  by  writ  or  be  pleaded. 

As  to  the  third  objection,  that  no  judgment  by  de&ult  was  taken  against  the 
phintifr,  or  rule  to  show  cause,  it  is  sufficient  to  say,  that  the  law  requires  neither. 
If  the  garnishee  neglects  to  answer,  his  neglect  is  considered  in  law  as  a  confes- 
sion that  he  has  property  of  the  debtor,  and  judgment  is  accordingly  rendered 
against  him  for  the  plaintiff's  debt.  He  is  entitled  to  no  notice  from  the  plain- 
tiff of  his  purpose  to  proceed  against  him.  Sturges  v.  Kendall^  2  Ann.  566. 
Pavageau  v.  His  Creditors,  13  L.  R.  354.  * 

The  fifth  objection  taken  by  the  plaintiff,  that  the  judgment  was  not  notified 
to  him  in  a  lawful  manner,  has  no  relation  to  the  validity  of  the  judgment. 

The  sixth  objection,  that  he  owed  Meyers  nothing,  and  had  no  property  of  his 
at  the  time  of  the  service  of  the  process  on  him,  is  closed  by  the  plantiff  *8  n^ 
lect  in  not  answering  the  interrogatories  propounded  to  him.  Uno  cuique  mora 
sua  noceU 

There  is  nothing  in  the  objection  that  the  plaintiff's  name  was  not  mentioned 
in  the  order  of  the  judge,  directing  the  garnishee  to  answer  the  interrogatorfes. 
The  judge  ordered  '*  the  garnishee  herein  named"  to  answer.  Nor  is  the  charge 
of  even  haste  or  misapprehension  on  his  part,  in  any  point  of  view,  admissible  or 
sustained  by  the  shadow  of  proof. 

The  petition  charges  as  one  of  the  reasons  for  which  the  judgment  ought  to 
be  annulled,  that  it  was  unduly  and  improperly  obtained  by  the  attorneys  of  the 
defendants.  The  particular  acts  of  impropriety  are  not  alleged,  unless  the  narra- 
tive of  the  conversation  between  the  plaintiff  and  the  sheriff's  officer  is  consi- 
dered as  containing  them.  It  is  not  even  alleged,  that  the  attorneys  were  privy 
to  what  passed  between  those  persons. 

The  testimony  of  the  sheriff's  officer  and  of  another  witness,  was  offered 
on  behalf  of  the  plaintiff,  and  not  received  by  the  court,  on  the  ground,  tiiat  no 
evidence  was  admissible  which  might  have  been  offered  previous  to  the  judgment 
against  the  plaintiff. 

The  evidence  is  all  before  us,  and  ought  to  have  been  admitted,  had  the  alle- 
gations of  the  petition  been  sufficient  to  authorize  the  court  in  annulling  the 
judgment  on  the  ground  of  fraud  or  ill  practices.  But  we  are  of  opinion,  they 
are  not  The  general  allegation  that  the  judgment  was  unduly  and  improperly 
obtained  by  the  attorneys,  is  not  sufficient.  T*hose  words  amount  to  a  complaint 
which  can  always  be  made,  in  one  sense,  against  what  is  called,  in  conmion  par- 
lance, a  snap  judgment.  The  article  of  the  Code  of  Practice  relied  upon  by  the 
pinintiff 's  counsel,  shows  dearly  what  is  the  character  of  those  ill  practices  for 
which  judgments  may  be  annulled. 

A  definitive  judgment  may  be  annulled  in  all  cases,  where  it  appears,  that  it 
has  been  obtained  through  fraud  or  other  ill  practices  on  the  part  of  the  party 
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in  whoie  &Tor  it  was  lendend,  a*  if  ha  had  obtained  the  fame  by  bribiDgllie 
Diosaoii.  jndge  or  the  witoesaef ,  or  by  producing  forged  documents;  or  by  deayiog  hiiing 
received  the  payment  of  aaum,  the  receipt  of  which  the  defondaothad  lodtcr 
could  not  find  at  the  time,  but  haa  found  since  the  rendering  the  judgment. 

The  depoaitions  make  out  no  caae  of  this  kind,  according  toour  nnderstandiiig 
of  them,  and  we  do  not  feel  anthorized  to  remand  the  case  on  accoant  of  thii 
evidence,  becauae  the  allegations  of  the  petition  in  relation  to  the  iU  practioM 
complained  of  are  not  sufficient,  and,  if  it  was  received,  would  make  no  chuge 
in  the  result.  The  case  has  been  argued  at  bar  on  the  effect  of  the  evideoce^of 
which  the  plaintiff  haa  had  the  benefit.  The  whole  difficulty  in  which  he  has 
involved  himself,  results  from  his  not  having  heeded  the  process  of  the  oooitt 
and  obeyed  the  order  of  the  judge  to  answer  the  interrogatories  pioponnded  to 
him,  or,  not  being  bound  to  answer,  in  not  hsTing  exhibited  to  the  coart  the 
sufficient  reasons  to  excuse  him.  He  thought  proper  to  commit  his  intererti 
to  an  irresponsible  person,  and  to  suffer  himself  to  be  mislead  by  his  ed^cs, 
instead  of  following  the  written  directions  of  the  process  served  on  him.  What- 
ever consequences  have  followed  from  this  course,  they  are  to  be  attributed  to 
the  plaintiff's  own  neglect,  and  there  ia  no  propriety  in  straining  the  law,  to 
relieve  a  party  in  such  a  case. 

The  fifth  objection,  we  have  stated,  haa  no  rektion  to  the  validity  of  the  judg- 
ment.   It  is  urged  as  a  sufficient  ground  for  sustaining  the  injunction. 

The  Code  of  Practice  provides,  that  the  plaintiff  cannot  take  ezecutioD  until 
after  ten  days  from  the  notification  of  the  judgment  to  the  defendant  Article 
624.  The  judgment  in  this  case  having  been  rendered  without  the  appeanoce 
of  the  defendant,  he  is  entitled  to  this  term ;  and  his  right  of  appeal  also  may  be 
reserved  to  him  to  date  from  the  service  of  the  judgment.  The  judgment  does 
not  appear  to  have  been  notified  to  him  in  the  mode  which  the  law  reqoiree,  and, 
upon  motion,  it  would  have  been  competent  for  the  plaintiff  to  have  had  the 
execution  against  him  quashed.  The  courts  in  New  Orleana  were  in  sewon  at 
the  time  the  writ  of  execution  issued  and  continued  open  for  months  after, 
thus  affording  to  the  plaintiff  ample  meana  for  relief.  From  the  coireapoodence 
which  took  place  between  the  plaintiff  and  the  attorneys  of  the  defendant,  we 
think  the  plaintiff  is  precluded  from  urging  the  non«notification  of  the  judgment, 
aa  a  ground  for  arresting  the  execution  1^  way  of  injunction.  • 

The  judgment  of  the  district  court  is  therofore  reversed ;  and  the  petition  o( 
the  plaintiff  dismissed,  with  costs  m  both  courts,  with  forty-five  dollars  damagei 
for  extra  interest. 


Richards  and  Alfred  t.  Edward  Burke. 

Article  3497  of  the  code,  which  ezdadee  from  the  daae  of  redUfaitory  vioee  tboie  dflM 
which  are  apparenti  does  not  relate  to  etich  defects  as  are  concealed  by  reason  of  the  thing 
porchased  being  in  a  box,  barrel  or  package. 

Where  tiie  plaintiff  purchased  potatoes,  in  battels,  and  shipped  them  to  fifareveport,  sadtoa 
opening  the  barrels  there,  the  potatoes  were  fimiid  to  be  in  a  rapidly  decaymg  ooadiiiiWi 
it  was  held,  that  the  plaintiff  could  rescind  the  sale  without  offering  to  retain  them. 

APPEAL  from  the  Firat  Diatrict  Court  of  New  Orleans,  Larue^  J.    ^^fi 
and  SingUtoth  for  plaintiffa.    Frank  Haynes^  for  defendant.     By  the 
court: 


Pfe»T09,  J.  In  Fefarurjr,  1851,  the  d«feiidaiit  lold  to  tfM  phintifti  a  loC  of  Riobabm 
one  hnndred  and  fiffy  barrels  of  Iriah  potatoea,  for  $2  30  a  barrel,  amounting  to  Bvasi. 
diree  bandred  and  forty-fife  doDaia.  They  were  immediately  shipped  to 
Shrereport,  and  on  airiying  there,  after  an  ordinary  passage  of  three  or  four 
dajB,  were  sold  to  a  merchant  of  that  place  for  t3  20  a  barrel.  Bat  on  ezamina- 
tioo  they  were  fonnd  to  a  great  extent  rotten,  and  so  worthless,  that  he  refosed 
to  receire  them. 

The  pkintifTs  allege,  that  they  were  unsound  when  purchased,  and  claim  ihmi 
dw  defendant,  their  vendor,  die  price  diey  conld  hstfe  obtained  for  them  at 
Shreveport,  if  sonnd,  as  damages. 

The  district  court,  on  conflicting  testimony,  has  determined  that  the  potatoes 
were  unsound  when  sold.  On  this  question  of  foot,  the  testimony  produces  the 
sune  impressioin  on  our  minds;  and,  at  all  events,  we  could  not  disagree  with 
tlie  conclusions  of  that  court,  unless  the  testimony  was  deariy  unsatisfactory. 

It  is  said  the  defect,  if  it  existed,  was  apparent,  and  therefore  the  redhibitoiy 
action  cannot  be  maintained.  The  article  of  the  code  relied  upon,  relates  to 
weh  defects  as  are  apparent  to  the  senses,  without  opening  boxes,  barrels  or 
packages,  to  discover  them  by  examination,  and  not  to  those  which  are  concealed 
without  this  examination. 

For  the  same  reason,  the  foot  that  the  master  of  the  steamboat  shipped  the 
iiticle  as  in  good  ordw,  is  no  evidence  of  its  intrinsic  quality.    The  bill  of  lading  ^ 
referred  only  to  the  external  condition  of  the  barrels.    The  shipper  could  not 
recoTer  on  it  for  the  unsoundness  of  the  article. 

The  potatoes  having  been  found,  at  Shreveport,  in  a  rotten  and  rapidly  decay- 
ing condition,  were  immediately  disposed  of  at  auction  and  otherwise.  The 
eiideDce  is  conclusive,  that  die  best  *  disposition  possible,  was  made  of  those 
which  are  accounted  for.  The  suggestions  so  much  pressed  by  the  defendant's 
coansel,  that  they  should  have  been  stored  at  Shreveport  on  account  oi  the 
defendant,  and  notice  given  to  him ;  or,  that  they  should  have  been  reshipped  to 
New  Orleans  and  tendered  back  to  the  defendant,  are  entirely  out  of  the  question, 
Qoder  the  circumstances.  The  master  of  the  boat  testifies,  that  he  would  not 
haf  e  brought  them  back  to  New  Orleans  fi»r  them. 
i  There  ia  no  evidence  that  the  defendant  knowingly  concealed  the  unsoundness 

I  of  die  potatoes  from  the  plaintififs,  or  in  any  other  respect  acted  in  bad  faith. 
The  district  court  erred,  therefore,  in  allowing  as  damages  the  price  for  which 
they  might  have  been  sdd,  if  sound,  at  Shreveport.  The  plaintififs  are  entitled 
only  to  the  price  they  gave,  deducting  the  net  proceeds  of  those  for  which  they 
account,  and  the  price,  per  barrel,  of  those  for  which  no  account  is  rendered. 

The  account  will  stand  as  follows:  The  price  received  by  the  defendint  for 
150  barrels  of  potatoes,  $346.  Deduct  the  net  proceeds  of  sales  at  Shreveport, 
$66  73.  Tbirtybarrehiunaccountedfor,  at  the  original  price,  $68  70 — $136  03. 
Due  by  the  defendant,  S208  97. 

The  judgment  of  the  district  court  is  reversed ;  and  it  is  decreed,  that  the  plain- 
tiffs recover  from  the  defendant  the  sum  of  two  hundred  and  eight  dollars  three 
ceDts,  with  interest  from  the  7th  of  May,  1851,  till  paid,  and  costs  in  the 
district  court.  The  piaintifis  and  appellees  are  condemned  to  pay  the  costs  of 
the  appeal. 
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Joseph  Rafel  v.  The  Nashville  Marine  and  Fire  Insurance 

Company. 

Conditioiis  tttached  to  a  policy  of  iniiiraxice  form  put  of  the  oontrtct 
Obo  of  the  oonditioiii  of  &  policy  wm  in  theae  wordi :  **  Goodf  held  in  tnut  or  on  commii- 
fioD,  we  to  be  declared  and  inaored  aa  anch,  otherwiae  the  policy  will  not  cover  inch  pro- 
perty. Gooda  on  itorage  mnat  be  separately  and  apecially  inaored."  Theaaavred  held 
the  gooda  in  pawn,  he  therefore  held  them  in  troat;  and,  aa  he  made  no  declaration  and 
inaorance,  according  to  the  condition  of  hia  policy,  they  were  not  covered  by  it 
A  clanae  in  a  policy,  covering  "Jewelry  and  clothing,  being  atock  in  trade,"  doei  not  indadp 
■ach  article!  aa  musical  initnimenta,  anrgical  initromenti,  gana,  pistols,  hooka. 

THIS  case  was  tried  by  a  jnry*  before  LaruCt  Judge  of  the  Fint  District 
Court  of  New  Orleans.    M.  M.  Cohen,  for  plaintiff. 

As  to  the  law  of  this  case.  Description  of  the  subject  insured  in  policy.  1 
Amould,  210,  citing  Emerigon,  c.  x,  ▼.  1,  p.  292,  ed.  1827.  I  Am.  212 — That 
under  a  general  policy  on  goods,  bullion,  coin  and  jewels  are  insurable  when  put 
on  board  for  the  purposes  of  commerce ;  and  in  note  (z)  to  ibid.,  good's,  wares 
and  merchandise  will  cover  dollars,  if  entered  at  the  customhouse.  Amould > 
214 — So.  whalebone,  oil,  &c.;  and  the  reason  is  that  in  whaling  voyages 
it  is  the  only  cargo :  citing  4  Pick.  429.  Coin  is  protected  by  a  policy  on 
cargo  or  freight,  10  doubloons ;  citing  Phillips  on  Ins.  66.  Marshalll,  b.  1,  chap. 
7,  §  3.  Koccus,  n.  7.  1  Phillips,  185.  1  Am.  216 — An  insurance  on  gold 
or  silver  will  cover  the  loss  of  a  gold  cup  or  silver  spoons;  citing  Emeri- 
gon, chap.  X,  §  1,  vol.  1,  p.  293,  ed.  1827.  1  Am.  217 — Provisions  are  com- 
prised under  the  word  furniture ;  so  are  all  the  stores  and  tackle :  so  outfit  is 
included  in  insurance  on  «*8hip."  I  Am.  219 — The  nature  and  extent  of  th^ 
interest  in  his  ship  need  not  be  disclosed  on  the  face  of  the  policy.  S.  P.,  1 
Am.  216,  7,  8,  citing  1  Phillips,  1689.  *' Profits  and  commissions  covered  by 
an  insurance  on  property.  Holhrook  v.  Broum,  2  Mass.  280.  Cited  1  Phillips, 
192.    Pritchett  v.  Insurance  Company  of  North  America,  3  Yeates,  461. 

Of  insurable  interest :  It  is  not  necessary  to  have  an  absolute  vested  owner- 
ship or  property ;  but  it  is  sufficient  to  have  a  right  in  the  thing  insured  or  a 
right  derivable  out  of  some  contract  about  the  thing  insured  giving  benefit  from 
preservation,  and  prejudice  from  destraction.  1  Arn.  229,  30.  Any  creditor 
having  a  claim  on  property  pledged  to  him  for  advances,  has  an  insurable  interest 
to  the  extent  of  his  claim.  1  Am.  251.  The  trust  is  as  to  the  surplus,  as  in 
case  of  mortgagee  insuring.  1  Am.  252.  Pledgee  has  an  insurable  interest. 
1  Am.  253. 

Assured  need  not  disclose  what  the  underwriter  ought  to  know,  ex,  facts 
comprised  in  the  general  usages  of  trade,  (1  Am.  559,  60,)  such  as  that  under 
terms  **jeweby  and  clothing,*'  are  included  spoons,  pistols,  velvet,  fo.  Eveiy 
well  settied  or  generally  known  usage  of  trade  is,  primd  facie,  considered  to  form 
pert  of  the  policy.  1  Am.  66.  Terms  used  in  a  secondary  sense  may  be  ex- 
plained by  parol.  1  Am.  76.  Evidence  of  usage  admitted  to  show  that  the 
term  cam  is  meant  to  comprehend  every  sort  of  grain,  and  also  beans,  peas  and 
malt.  lb.  So,  on  a  policy  on  furs,  hekl,  that  plaintiff  could  show  in  evidence 
that  the  term  **  fur,"  covered  the  **  skins  "  in  the  invoice. 

The  usage  of  trade  may  be  proved  by  merchants  dealing  particularly  in  that 
article.  Underwriters  are  bound  to  know  the  mercantile  meaning  of  words, 
and  are  liable  according  to  that  meaning.  7  Cowen,'202.  Astor  v.  union  Intu- 
ranee  Company,    8  Humphrey's,  684.    Mortgage  is  immaterial. 

The  measure  of  damage  is  the  amount  of  damage,  and  the  interest  on  that 
sum.     EUmaker  v.  F.  F.  Insurance  Company,  5  Barr.  183. 

Constraction:  3  Harr.  480,  Rafferty  v.  iV.  B.  F,  Insurance  Company.  18 
Pick.  419,  Fletcher  v.  Commonwealih  Ins.  Company.  1  Stoiy,  360,  Palmer  v. 
Warren  Ins.  Company.  2  Met.  1,  IVhelon  ▼.  Otd  Colony  Ins.  Company.  2 
Anthon,  114,  Duptanty  v.  Com.  Ins.  Company.  23  WendeU,  525,  Mcttaughlin 
ff  N.  C,  InSf  Cq,    1  Araonld,  65,  note. 
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Policies  are  to  be  coostamed  largehr  for  the  benefit  of  trade  and  of  the  aaanred.       BAFn. 
Hillyard*  201,  marffinal  paging.    1  Daer,  161,  §  6,  6,  8.  Nab^m 

As  to  trust:  1  Am.  251.  L.  C.  310,  Fawn.  A  statement  less  iniunonnt  |£|jiiif|^in> 
than  what  he  is  legally  entitled  to,  does  not  estop  from  claiming  a  large  yibm  Ins.  Co. 
amount,  if  a  settlement  is  not  made  pursuant  to  such  statement.  Am.  Ins.  &. 
▼.  GrUwold,  14  Wend.  ^9,  Stock  in  trade,  includes  tools,  fixtures  and  imple- 
ments of  a  mechanic,  as  a  baker.  2  Hall,  490.  Silver  spoons  included  in  house- 
hold furniture.  lb.  As  to  carpenter  and  interest.  lb.  589.  A  general  descrip- 
tion sufficient.  5  R.  R.  424.  Defendant  presumed  to  insure  with  knowledge 
of  an  the  circumstances.    1  Hall,  42. 

The  case  was  tried  by  a  jury,  and  their  verdict  resolves  the  meaning  of  the 
terms  jewelry  and  clothing,  6cc.,  in  accordance  withL.  C.  art.  1941. 

My  sole  object  in  praying  for  a  jury,  was  to  have  the  verdict  of  twelve  citi- 
sens  upon  the  common  and  usual  signification  of  the  words  of  the  contract 
according  to  general  and  popular  use.  Had  the  case  been  decided  by  the 
judge  alone,  this  court  might  well  say,  we  are  as  competent  as  he  to  decide  on 
the  common  and  usual  signification  of  the  words  of  the  contract,  according  to 
general  and  popular  use ;  and,  if  your  honors  differed  from  him,  you  would 
reverse  his  judgment.  But,  when  a  jury  have  passed  upon  it,  this  court  will 
say  the  jury  is  right  in  their  interpretation,  or,  if  we  diflfer  fh)m  them,  it  is  a  mat- 
ter pecuharly  within  their  province.  We  will  not  say  that  we  know  the  common 
and  usual  signification  of  the  words  better  than  twelve  of  our  fellow  citizens.  We 
will  not  annul  their  verdict  on  this  point.  L.  C.  1 952.  S.  P.,  3  Ann.  224.  lb. 
2  Ann.  250.     1  Phil,  on  Ins.  44,  45,  46,  47,  48,  50. 

Hunton  and  BTadford^  for  defendant.  Article  of  conditions  annexed  to  the  policy 
declares,  that  '*  if  there  is  any  fraud  or  false  swearing,"  on  the  part  of  the  in- 
sured, he  shall  forfeit  all  claim  under  his  policy.  Is  it  not  fraudulent  to  demand 
payment  for  a  loss  for  S5000,  when  his  loss  was  not  a  foarth  of  that  sum  ?  Is  it 
not  fraudulent  to  demand  payment  for  a  harp  at  $75,  when  it  is  proved  by 
plaintiff's  own  witness,  (the  witness  who  first  presented  the  account  of  the  loss,) 
that  the  harp  was  only  of  the  value  of  $50?  Is  it  not  fraudulent  to  claim  for 
the  loss  of  **  gold  pencils,  Algerian  watches,"  &c.,  when  it  is  shown  by  the  tes- 
timony of  his  own  witnesses,  that  these  articles  were  not  on  the  inventory  of 
his  stock  taken  just  before  the  fire,  and  from  which  it  is  said  the  account  of  the 
loss  was  made  out? 

Id  the  case  of  Levi  v.  Baillie  et  aL,  7  Bing.  349,  the  plaintiff  claimed  «£1085. 
The  jury  gave  a  verdict  for  £500.  The  court  granted  a  new  trial,  on  the  ground 
that  the  loss  was  fraudulently  overrated.  In  the  case  of  Wood  v.  Masteiman, 
Sfc.j  cited  in  Ellis,  p.  14,  Lord  Tenterden  instructed  the  jury,  that  if  the  plaintiff 
has  overrated  his  loss,  with  a  fraudulent  intent,  they  should  find  not  the  amount 
of  the  loss,  but  for  the  defendant.  So,  too,  in  Reguier  v.  La.  State  Marine  Ins. 
Cb.,  12  L.  R.  344,  it  was  held,  that  as  plaintiflf  had  overrated  his  loss  knowingly, 
he  should  recover  nothing. 

By  the  court : 

SuoExi.,  J.  This  action  is  upon  a  policy  by  which  the  defendants  insured 
Joseph  RafeU  "  against  loss  and  damage  by  fire,  to  the  amountof  five  thousand 
dollars,  on  jewelry  and  clothing,  being  stock  in  trade,  contained  in  the  ptore  occu- 
pied by  him  on  St.  Charles  street."  There  was  a  verdict  in  favor  of  the  plain tifiT 
for  ^197  50.  The  defendants  applied  for  a  new  trial,  which  the  district  judge 
refused.  In  doing  so,  he  remarked,  that  he  could  not  understand  upon  what 
principles  of  law  or  evidence  the  jury  found  the  verdict  in  the  case ;  but  pre- 
ferred to  send  the  matter  before  this  court  for  final  settiement,  rather  than  to 
grant  a  new  trial  before  a  jury,  which  would  consume  time,  and  might  be 
attended  with  equally  unsatisfactory  results. 

The  first  question  which  presents  itself  for  our  consideration  is,  whether  this 
policy  covers  a  large  number  of  articles  which  the  plaintiff,  who  was  a  pawn- 
broker, held  in  pawn. 

The  conditions  attached  to  a  policy  form  part  of  the  contract.  This  has  been 
k»ng  settled.  See  Duncan  v.  Sun  Imuranee  Company <,  6  Wendell,  486.  Elhe 
on  Fire  Insurance,  p.  12.    Moreover,  the  present  policy  itself  dechves,  that  it  is 
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id  aeciited  im  wfewi  to  Uie  i 
NAMmLu    ^  ^>*^  *>^  rewitad  to,  Id  otAat  to  aiiplnA  the  rigfatv  uid  oUigatiow  of  tiio 
ir^*^  ^c?   P*^^  thereto,  in  all  caaes  not  therein  otherwise  specially  proTided  for. 

The  8th  eondition  of  the  policy  is  in  these  words:  '^Goods.heldintmstor  oa 
commission  are  to  be  dedared  and  insured  as  such;  otherwise,  this  policy  will 
not  cover  such  property.  Goods  on  storage  must  be  separately  and  specially 
insored." 

The  goods  in  question  were  not  the  property  of  the  plaintiff.  He  had,  at 
best,  a  privilege  upon  them.  They  were  his  secnri^  for  monies  advanced  to 
the  pawners.  His  holding  was  in  the  nature  of  a  trust  for  the  owners,  to 
whom  he  was  to  restore  the  goods  npon  their  paying  him  the  amonnt  loaned. 
He  must  be  regarded  as  coming  within  the  class  of  holders  contemplated  in  the 
condition  of  the  policy.  In  the  common  law  States  and  in  England,  from  which 
this  form  of  policy  was  derived,  a  pawnee  is  considered  as  clothed  with  the 
character  of  a  tmstee.    See  Kent,  vol.  2,  p.  583. 

The  condition,  npon  which  alone  property  held  by  the  plaintiff  in  tmst  conld 
be  covered  by  the  policy,  has  not  been  fulfilled,  and  the  policy  never  attached  to 
the  articles  so-  held.  It  is  not,  perhaps,  necessary  to  seek  for  the  motive  of  thia 
condition;  but  a  reasonable  motive  for  it  may  be  easily  imagined.  As  was  said  in 
the  case  of  De  Forest  v.  The  FvlUm  Im.  Co.,  1  Hall,  84,  the  dechuation  and 
insurance  by  the  tmstee  or  factor  of  the  goods  he  holds,  as  goods  held  in  trust 
or  on  commission,  must  have  been  required,  on  the  ground  that  the  legal  tide  of 
the  trustee  and  the  special  property  of  the  factor,  though  conferring  upon  each 
an  insurable  interest  to  the  value  of  the  goods,  yet  did  not  authorize  a  calculatioii 
upon  that  active  zeal  and  watchful  vigilance  in  the  safe-guard  of  the  goods,  which 
an  absolute  ownership  would  insure.  See,  also,  Columbian  Insurance  Com- 
pany V.  Latorence,  2  Peters,  49. 

The  case  of  Brickha  v.  N.  Y.  Lafayette  Insurance  Company,  2  Hall,  375,  is 
not  distinguishable  in  principle  from  the  present.  There  the  plaintiff  effected  a 
policy  of  insurance  against  fire,  with  the  defendants,  *^  on  goods  and  furniture 
contained  in  his  counting  room."  Among  other  items  of  loss,  the  plaintiff 
claimed  a  sum  of  $280,  for  damage  by  the  fire  to  certain  piano  fortes,  watches, 
60c.,  which  had  been  deposited  with  him  for  sale,  and  on  which  -he  had  made 
advances.  The  court  observed :  The  third  condition  annexed  to  the  policy 
declaros,  that  goods  held  in  trust  or  on  commission  shall  not  be  covered,  unless 
they  are  insured  as  such.  The  articles  in  question  wero  not  the  property  of  the 
f  plaintiff;  they  were  held  by  him  **  in  trust  or  on  commission.'*  He  had  a  lien 
'  upon  them  for  advances,  which  could  have  been  defeated  by  a  repayment  of  the 
money  ^vanced.  His  interest  was  not  absolute,  but  conditional;  and  it  could 
not  be  covered  by  a  mero  insurance  upon  his  own  property.  If  the  goods  in 
question  were  to  be  covered  by  the  policy,  they  should  have  been  specified  in 
it  as  goods  held  in  trust  or  on  commission;  and  it  would  be  violating  the  plain 
terms  of  the  third  condition  annexed  to  the  policy,  if  this  claim  were  to  be 
allowed. 

Another  question  raised  by  the  appellants  is,  what  kinds  of  goods  are  covered 
by  the  terms  of  the  policy,  which  is  **  on  jewelry  and  clothing,  being  stock  in 
trade,  contained  in  the  store  occupied  by  him  on  St.  Chsrles  street?" 

If  tiie  words  had  been  simply  **  stock  in  trade,"  it  would  have  been  sufilcient 
to  cover  all  kinds  of  goods  betonging  to  the  plaintiff,  contained  in  the  store  and 
paftaining  to  its  business,  except,  periiaps,  such  as,  under  the  conditions  of  the 
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ptli^tBiJI^nqsiieiafpMal  dMignaUon.    But  thoM  woidi,  m  they  «e  here 

vfidt  ne  linited  fajr  Hie  entoeedent  wordi,  and  eairoot  be  eooaidered  as  oompre-     nas^tillb 

heodiog  any  odier  effeeta  bendea  jewetay  and  dothing.  v^'  ^ 

There  waa  no  attempt  to  show  by  evidence,  that  any  peculiar  meaning  it 
attMfaed  to  anch  a  deieription  by  the  niage  of  trade;  and  we  are  tberefine  left 
U>  conatme  the  worda  according  to  their  plain,  ordinary  and  popular  tense. 

Tetting  the  rights  of  the  parties  by  this  standard,  we  are  quite  unable  to  say 
diat  the  terns  **  jeweliy  and  clothing,"  include  such  articles  as  musical  instru- 
menta,  surgical  instruments,  guns,  pistols,  books,  and  many  odiers  that  appear  in 
the  statement  of  loss. 

Excluding  the  articles  held  in  pawn,  and  those  which  cannot  be  classed  either 
as  jewelry  or  dodiing,  the  loss  sustained  by  the  plaintiff  is  below  the  claim  made 
by  him  under  oath.  The  excessiveneas  of  the  claim  over  the  real  loss  within  the 
policy,  was  a  fraud,  it  is  said,  which,  under  one  of  the  conditions  annexed  to  the 
policy,  deprived  the  plaintiff  of  all  recoune.  Thia  condition  requires  the  assured 
who  haa  aastamed  a  loss,  to  deliver  in  a  particular  account  of  such  loss  or  damage, 
aadM*  oath ;  and  provides,  that  if  there  appear  any  fraud  or  false  swearing,  the 
insured  shall  forfeit  all  claim  under  the  policy.  To  aubject  the  plaintiff  to  this 
penalty,  it  ahould  appear  that  the  exaggeration  of  his  chum  was  wilful  and 
fraudulent  The  pkintiff  may  well  have  thought  he  was  covered  for  the  goods 
held  in  pawn;  and  his  mistake  with  regard  to  his  legal  rights,  is  not  to  be  visited 
upon  him  as  a  fraud  or  perjury. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed,  and 
that  this  cause  be  remanded  for  a  new  trial;  the  costs  of  this  appeal  to  be  paid 
fay  the  pkintiff. 


George  Longworth,  praying  for  a  writ  of  Habeas  Corpus.    ^^ 

A  judge  or  eoait,  authorized  to  iirae  a  writ  of  habea$  corpus,  cannot  refoie  bail,  by  lofl 
dent  lecaritiei,  except  for  capital  offoncea,  where  the  proof  ii  erident  or  the  preinmption 
great  It  ii  the  oonatitiitional  right  of  the  priaoner  to  demand  it,  and  it  ia  not  in  the  dii- 
«retion  of  the  judge  to  deny  it,  nor  doea  the  conriction  of  the  priaoner  deprive  him  of 
tbe  right. 

APP£AL  horn  the  First  District  Court  of  New  Orleans,  Larucj  J.  John  R. 
Chymes^  for  prisoner.    By  the  court:  (Rost,  J.,  dissenting.) 

PaxsTON,  J.  The  prisoner  was  prosecuted  for  larceny,  convicted  and  sen- 
tenced to  one  year's  imprisonment  at  hard  labor  in  the  penitentiary,  and  to  pay 
the  costs  of  prosecution.    He  took  an  appeal  to  the  Supreme  Court. 

Immediately  afterwards,  he  applied  to  the  executive  for  a  reprieve  and  pardon. 
A  reprieve  was  granted  by  the  governor  for  good  and  sufficient  reasons,  but 
upon  the  condition,  that  he  should  remain  in  the  parish  prison  until  the  meeting 
of  the  next  Legislature,  in  order  that  the  sense  of  the  Senate  may  be  made 
known,  as  to  their  concurrence  with  the  executive  in  a  pardon. 

The  governor  was  obliged  to  prescribe  this  condition  of  his  clemency,  under  a 
kw  passed  at  the  late  session  of  the  general  assembly,  but  as  the  Legiriature 
may  not  meet  for  two  years,  the  condition,  except  as  to  the  ignominy,  is  more 
onerous  than  the  punishment 
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Lo«6fwoETB,      The  priaoaer  thexefiiro  api^ed  to  the  dirtrict  oowt  to  be  dndwrged  ftoiii 
Wbit  or      impriBonment,  on  giving  bail  to  surrender  his  penon  at  any  time  to  be  dealt  wiAi 
HauaaCoiipvi  a^^cording  to  law.    The  district  court  refbsed  to  bail  him,  because  he  was  a 
convict  under  sentence^and  could  not  be  bailed,  notwithstanding  his  appeal. 

In  the  case  of  the  State  v.  Jofie«,  convicted  of  buiglaiy,  this  court  held  that 
the  prisoner  could  be  bailed  pending  an  appeal  although  convicted.  Tl^  lOStfa 
art.  of  the  Constitutbn  was  cited  as  the  basis  of  the  opinion.  It  prescribes,  that 
*^all  persons  shall  be  bailable  by  sufficient  sureties  unless  for  capital  offences, 
where  the  proof  is  evident  or  presumption  great.*' 

But  at  that  time  the  10th  section  of  an  act  approved  the  30th  of  May,  1846, 
was  in  force,  which  permitted  the  accused,  if  the  offence  was  bailable,  to  be  bailed 
after  conviction  when  an  appeal  was  taken. 

On  the  contraiy,  the  general  assembly  have,  at  its  recent  session,  expressly 
enacted :  «<That  in  all  cases  where  persons  convicted  of  crimes  shall  be  sen- 
tenced to  death  or  to  imprisonment  at  hard  labor,  it  shall  be  tibte  duty  of  the 
sheriff  of  the  court  where  such  sentence  has  been  pronounced,  immediately  to 
take  such  person  into  custody,  and  to  keep  such  person  confined  in  the  parish 
jail,  notwithstanding  any  appeal  or  reprieve,  until  the  final  action  of  the  Supreme 
Court  on  the  appeal,  or  the  action  of  the  Senate  on  the  reprieve,  shall  have  deter- 
mined what  disposition  shall  be  made  of  the  person  so  sentenced.*' 

Notwithstanding  this  law,  the  prisoner  has  applied  to  this  court  for  a  writ  of 
habeas  corpus,  and  asks  to  be  discharged«fiom  imprisonment,  on  giving  sufficient 
bail,  conditioned  as  offered  to  the  district  court. 

His  counsel  insists  that  the  act  passed  at  the  late  session  of  the  Legislature 
conflicts  with  the  108th  art.  of  the  Constitution,  and  that  he  is  not  bound  by  it. 
His  appUcation,  therefore,  imposes  upon  us  the  very  serious  duty  of  examining 
the  constitutionality  of  an  act  of  the  Legislature.  This  is  a  painful  duty  under 
any  circumstances,  and  we  feel  the  more  reluctance  in  performing  it  on  this 
occasion,  as  we  are  fully  impressed  with  the  truth  and  weight  of  the  observations 
of  the  attorney  general,  that  the  construction  we  are  obliged  to  give  to  the  article 
in  the  Constitution,  may  conflict  with  the  best  interest  of  society,  by  enabling  a 
wealthy  criminal  to  escape  justice  by  means  of  his  property. 

The  convention  in  providing,  by  the  108th  art  of  the  Constitution,  for  the  liberty 
.       of  the  citizen,  though  accused  of  crime,  must  have  referred  to  the  principles  of 
bail,  in  criminal  cases,  as  they  existed  at  the  time  of  the  adoption  of  the  Consti- 
tution. It  becomes  necessary,  therefore,  by  a  thorough  search  to  ascertain  what 
those  principles  were. 

Blackstone  in  his  commentaries  says :  *<  It  is  agreed  that  the  Court  of  King's 
Bench,  or  any  judge  thereof,  in  time  of  vacation,  may  bail  for  any  crime  whatsoever, 
be  it  treason,  murder,  or  any  other  offence,  according  to  the  circumstance  of 
the  case.  And  herein,  he  adds,  the  wisdom  of  the  law  is  very  manifest,  because 
cases  may  arise  where  it  would  be  hard  and  unjust  to  confine  a  man  in  prison 
though  accused  even  of  the  greatest  offence."  In  Coke's  entries  from  354  to 
356  it  will  be  seen,  that  the  power  to  bail,  even  in  cases  of  murder,  was  exercised 
in  the  reign  of  Queen  Elizabeth.  So  Lord  Mohan,  found  guilty  of  murder  by 
the  coroner's  inquest,  in  the  reign  of  William  and  Mary,  was  bailed.  1  Salkeld's 
R.  103. 

Chief  Justice  Marshall  declared,  upon  the  trial  of  Colonel  Burr,  that  the  court 
had  power  to  bail  a  person  indicted  for  treason  according  to  its  sound  discretion. 

Thus,  prisoners  accused  of  the  most  henious  crimes  have  been  bailed,  the  courts 
or  judges  exercisinj;,  in  each  case,  the  utmost  discretion  of  which  they  were 
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Aad  if  tke|Kiw«r  to  bty  may  be  exerciBedM  to  the  greatest  Crimea,  of  Lohoworth, 
eeune  k  mi^  be  exenieed  as  to  orimea  of  a  lower  grade  of  guilt.  ^  Writ'oi^ 

Bat  tiie  rale  laid  down  by  Bacon,  title  bail,  letter  D,  and  adopted  by  the  diBtrict  HABiAaCosrvi 
jadge,  that  if  a  pereon  be  attainted  of  felony,  or  oonricted  thereof  by  Terdict* 
geoeial  or  special,  or  notorionsly  gnil^  of  treason  or  manslaiighter,  &c,  by  his 
own  cymfiaasion  or  otherwise,  he  is  not  to  be  admitted  to  bail  withoutsome  special 
motiTe  to  grant  it,  has  always  regnkted  the  discretion  of  couxtB  and  judges  at 
common  law.  StiD  there  was  the  exercise  of  discretion  without  certain  mles  to 
gaide  it,  which  has  e?er  been  regarded  with  jealousy  by  a  people  tenacious 
afyberqr. 

The  people  of  Louisiana  have,  therefore,  by  their  Constitution,  restrained  the 
discretion  of  the  judges  and  enlarged  the  liberty  of  the  citicen,  by  declaring,  '•  that 
all  prisoners  shall  be  baifad)le  by  sufficient  securities,  unless  for  capital  offences, 
,  iHiere  liie  proof  is  evident  or  presumption  great,  and  the  privilege  of  the  writ  of 
kttbeoM  ctnpUB  shall  not  be  suspended  unless,  vrhen  in  cases  of  rebellion  or  invasion, 
tiie  puUic  safety  may  requure  it.*'    Art.  108. 

A  judge  or  court  authorized  to  issue  a  writ  of  habeas  corpus f  cannot  therefore 
refose  bail  by  sufficient  securities,  except  for  capital  offences,  where  the  proof  is 
evident  or  the  presumption  great.  It  is  the  constitutional  right  of  the  prisoner 
to  demand  it,  and  it  is  not  in  the  discretion  of  the  judge  to  deny  it 

Does  the  conviction  of  the  prisoner  deprive  him  of  this  constitutional  right  ? 
A  conviction  did  not  deprive  the  judges  of  the  power  to  bail,  according  to  then: 
discretion,  at  common  law.  In  England,  a  person  improperly  convicted  was 
relieved,  not  by  a  new  trial,  but  by  the  king's  pardon,  and  no  doubt  might  be 
bailed  until  the  pardon  could  be  obtained. 

In  naany  cases  where  persons  were  entitled  to  relief,  they  have  been  bailed  by 
the  judges  after  conviction.  In  Bacon's  Abridgment,  title,  bail  in  criminal  cases, 
it  is  hdd  down,  that  «^  a  man  convicted  of  folony  upon  evidence,  by  which  it  plainly 
appears  to  the  court  that  he  is  not  guiUy  of  it,  may  be  bailed." 

In  Strange's  Reports,  p.  9,  in  the  case  of  The  King  v.  Bishop^  he  was  con* 
fieted  of  a  libel  and  moved  to  be  bailed,  on  the  ground  that  he  was  in  a  bad  state 
of  health.    The  court  said,  as  a  punishment  c&nmensniato  with  his  offence  ^ 

nnght  endanger  his  life,  we  will  bail  him  far  the  present.^ 

In  the  same  vol.  p.  531,  in  the  case  of  The  King  v.  Reader^  the  defendant 
was  convicted  of  keeping  an  ale  house  without  a  license,  and  was  thereupon 
sentenced  and  committed  for  one  month,  as  theact  directed.  After  he  had  been 
in  jail  a  fortnight,  he  brought  a  certiorort,  and,upontheretumof  it,  was  admitted 
to  bail,  the  court  being  of  opinion  that  H  tiie  conviction  was  conformed,  they 
would  commit  him  in  execution  for  the  remainder  of  tiie  time.  ^ 

In  the  case  of  The  Ktngr.  The  Mayor  of  Saliash,  the  defendant,  who  had 
been  indicted  and  convicted  of  a  riot,  and  was  confined  under  sentence,  was 
bailed,  because  he  had  brought  a  writ  of  error.    2  Shower's  R.  p.  96. 

In  the  case  of  Lisle^  he  was  indicted  for  the  murder  of  Richard  Armstrongs 
and  was  thereupon  tried  and  convicted  of  manslaughter.  The  brother  of  Arm^ 
sirtmg  filed  a  bill  of  appeal  of  murder.  Lisle  prayed,  but  was  not  immediately 
admitted  to  the  benefit  of  clei^.  He  thereupon  moved  that  he  might  be 
bailed,  which  was  opposed  by  Armstrong  because  he  was  found  guilty  of  man- 
daughter,  but  tiie  court  bailed  him  to  appear  fiom  day  to  day.  The  appeal  of 
mnrdeu^as  subsequentiy  dismissed,  and  he  was  surrendered  by  his  bail  and 
tomde^r  the  manslaughter  of  which  he  was  convicted.  Salkeld's  R.  p.  60. 
See  also  the  case  of  Hie  King  v.  Eltoell,  2  Stnmge  794. 
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LoffowoBTB,      In  many  of  die  States  of  the  Union,  an  appeal  or  writ  of  error  ia  allowed  by 
'^^Wri/oe  ^  law  to  obtain  relief  from  an  improper  eonviction.    Where  tihat  meana  of  relief 
Habeas  Cobtos  -^  ^cccftd^  until  the  appeal  or  writ  of  error  can  be  tried,  the  party  proaeevthig 
it  has  often  been  bailed  notwitfaatanding  his  oonvictii». 

In  ihe  case  a£  71u  People  of  New  York  r.  OmimU,  oonncted  of  a  libel  upon 
the  President  of  the  United  States,  the  prisfmer  was  bailed  by  the  Supreme 
Court  of  New  York  until  his  case  could  be  heard  by  that  court  1  Cain's  R. 
p.  148. 

In  the  same  vol.  p.  72,  McNeU^  having  been  convicted  of  a  conspiracy,  waa 
bailed  1^  the  Supreme  Court  of  New  Yoric,  until  the  record  should  be  made  up, 
to  pronounce  sentence. 

At  page  431  of  1  Wheeler's  criminal  cases,  Recorder  Rilcer  mentions  the  case 
of  Mr.  Barnwell^  who  was  Indicted  of  manslaughter,  pleaded  guilty,  and  was 
continued  under  bail ;  and  in  the  case  then  under  his  consideration,  he  held,  that 
a  person  convicted  by  a  magistrate  of  vagrancy  mi^t,  upon  affidavit  disclosing 
the  merita  of  his  complainte,  obtain  a  eertiorari^  and  upon  giving  bail  to  abide  the 
judgment  of  the  Suprome  Court,  be  entitled  to  his  discharge. 

In  some  States  expross  provision  is  made  by  law,  enabling  convicte  to  give  bail 
until  their  appeal  or  writ  of  error  is  tried.  Thus,  in  Mississippi,  **  it  is  provided 
that  in  all  cases  not  capital  removed  into  the  Suprome  Court,  the  defendant  shall 
enter  into  recognizance,  to  be  approved  by  the  judge  of  the  circuit  court,  in  which 
the  prosecution  is  pending,  in  such  sum  as  shall  be  directed  by  said  court  to  appear 
before  the  Suprome  Court  at  their  next  succeeding  term,  and  abide  the  sentence 
or  judgment  which  may  be  thero  pronounced  against  him."  Revised  Statutes  of 
1824,  p.  138. 

So  in  Massachusetta,  the  appellant  is  authorized  to  recognise  to  the  Common- 
wealth, in  snch  reasonable  sums,  and  with  suroties,  as  the  Court  of  Common 
Pleas  shall  order,  with  condition  to  appear  at  the  court  appealed  to,  and  there  to 
prosecute  his  appeal  and  to  abide  the  sentence  of  the  court,  &c.  2  Revised 
Statutes,  p.  763. 

Indeed,  it  is  probable  that  a  little  researoh  would  show  that,  in  most  of  the 
States  where  appeals  or  wnta  of  error  aro  allowed  in  criminal  cases,  similar 
relief  is  extended  to  prisonen  either  by  statute  or  by  the  practice  of  their  courts, 
by  suspending  the  execution  of  the  sentence  and  all  the  effecta  of  conviction 
during  the  pendency  of  the  appeal  or  writ  of  error;  otherwise  the  hope  of  relief 
would  be  attended  with  certain  evil,  rendering  ita  advantages  doubtfuL 

There  is  nothing  in  the  case  of  the  StaU  of  South  Carolina  v.  Bryan 
Connor,  adverse  to  the  prisoner's  application.  Being  convicted  of  forgeiy,  the 
Constitutional  Court  of  South  Carolma  approved  the  refusal  of  the  drome  court 
to  admit  a  defendant  to  bail  in  a  case  so  highly  criminal;  but  admitted  the  neces- 
taty  of  an  exeroise  of  discretionary  power,  even  after  conviction,  in  cases  of 
lower  offences,  to  bail  for  the  appearance  of  offenden  at  the  Constitutional  Court 
of  Appeals,  to  abide  the  final  sentence  of  the  court.  2  Bay's  Rep.  37.  The 
common  law  doctrine,  giving  the  judges  a  discretion,  prevailed,  because  the  prin- 
ciple above  quoted  from  our  Constitution  was  not  contained  in  the  Conanution 
or  laws  of  South  Carolina.  That  principle  takes  away  aU  discretion,  and  leaves 
P  but  a  single  distinction.    Capital  cases  are  not  bailable  after  conviction,  oecause 

the  presumption  of  guilt  is  great;  all  other  cases  are  bailable,  because  die  Con- 
stitution makes  them  so,  without  distinguishing  between  heinous  or  lower 
offences,  as  to  the  right  of  giving  bail. 
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B«t  in  the  caw  of  the  State  r.  Ward^  2  Hawke'sNortliGaiolinallap.  p.  443*  Loitgwobth, 
it  was  held,  that  after  a  ooofictioD  of  an oifence*  not  aqntal,  and  appeal  to  '^]^° '^^^ 
the  Sapieme  Court,  the  prisoner  is  not  entitied  to  be  bailed  as  a  matter  of  right ;  Habau  cobpoi 
it  is  a  qfoestion  addreoBod  to  the  aound  discretion  of  the  judge  before  whom  the 
qipeal  is  taken.    And  it  is  to  be  obserred,  that  the  Constitntion  of  North  Caro- 
lina oontains  the  identical  clanse  quoted  firom  onr  Constitntion.    This,  then,  is  a 
dedsbn  directly  in  point,  against  the  application  in  the  present  case. 

We  cannot  so  interpret  the  clanse  in  oar  Constitntion,  the  words  of  which  are 
plain,  unambignons  and  imperatiTe,  *•  that  all  prisoners  shall  be  bailable,  by  snffi- 
cient  securities,  unless  for  capital  offences."  They  are  entitled  to  be  bailed  as  a 
matter  of  rig^t,  and  the  judge  has  no  discretion  except  in  fixing  the  amount  of  , 

Ihe  security. 

It  has  been  argued,  that  the  conviction  leaves  no  doubt  of  the  guilt  of  the 
accused.  That  is  not  absolutely  certain,  since  an  appeal  is  aUowed  by  the  Con- 
stitution and  laws  of  the  State.  But  suppose  the  guilt  certain,  it  is  not  more  so 
than  if  an  individual,  accused  of  perjury  or  forgery,  should  voluntarily  declare, 
in  writing,  under  his  signature,  that  he  had  committed  the  perjury  or 
forgery  of  which  he  was  accused ;  and  yet  it  will  not  be  denied  that  our  Consti- 
stitntion  allows  him,  in  such  case,  to  be  bailed  until  sentenced  to  pudishment. 

So  in  this  case,  the  prisoner  is  not  undergoing  the  sentence  of  the  law  for  his 
crime,  but  is  a  prisoner  awaiting  the  final  determination  of  his  case  by  the 
Supreme  Court,  to  which  the  63d  article  of  the  Constitution  aUowshim  an  appeal. 

The  probability  of  an  offender  absconding,  at  least  when  the  opinion  of  the 
Supreme  Court  is  known  to  be  adverse  to  him,  has  been  much  pressed  in  the 
argument.  The  argument  has  great  weight  against  the  provision  in  our  Consti- 
tution, but  while  the  provision  exists  the  danger  must  be  counteracted,  as  much 
as  possible,  by  the  amount  of  bail  to  be  required.  Lisle,  as  we  have  seen,  who, 
convicted  of  manslaughter,  was  at  large  on  bail,  was  surrendered  in  execution,  and 
InrBiided  for  his  crime. 

A  judge  cannot  violate  or  abridge  the  right,  under  the  Constitution,  of  prisoners 
to  be  bailed,  in  all  except  capital  cases,  until  the  final  judgment  of  the  law,  con- 
demning to  merited  punishment,  shall  shut  the  doors  of  this  constitutional 
privilege  upon  them. 

We  adhere  to  the  injunction  of  the  Constitution  the  more  readily,  as  probably 
this  is  the  last  case  in  which  we  shall  be  called  upon  to  exercise  the  power  of 
bailing  after  conviction,  as  the  considerations  urged  by  the  attorney  general  will, 
no  doubt,  induce  the  coming  convention  to  restrain  the  power  to  bail  after  con- 
viction. 

There  are  other  considerations  operating  upon  the  court.  The  prisoner 
appears  to  be  in  bad  health,  and  might  perhaps  be  deprived,  by  death,  of  the 
executive  clemency,  if  detained  in  the  Parish  Prison  two  years  before  he  could 
enjoy  it. 

Further,  we  do  not  know  the  motives  which  induced  the  executive  to  reprieve 
him,  but  possibly  they  may  be  of  such  a  character  as  to  induce  the  governor  to 
extend  to  him  the  reprieve,  even  if  the  judgment  of  the  district  court  agpunst 
him  should  be  affirmed  by  this  court,  and  although  he  should  be  under  bail. 

We  are  therefore  of  opinion,  that  the  prisoner  should  be  bailed;  and  as  the 
district  court  oonsiderB  the  law  we  have  examined,  forbidding  it,  constitutional 
and  conclusive  upon  him,  we  will  bail  him  in  the  sum  of  five  thousand  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  sheriff  take  good  and 
suffident  surety  firom  the  prisoner,  in  the  sum  of  dive  thousand  dollars,  oondi- 
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&OMIWOBTB,  tioiied,  thai  at  he  had  baen  oonvictad  of  hurcany,  asd  aantenead  to  faard  lahor 

'^vs^/oF  ^  fcr  OM  year  in  tfaa  penitentiaiy  by  the  Firat  Diitriet  Court  of  New  Ortaaaa,  boa 

■AuutCowm  i|gd  appealed  to  the  Sapreme  Conit,  which  appeal  had  not  been  tried;  that 

when  the  decree  of  the  Supreme  Court  in  thia  caae  ahall  be  made  and  duly 

certified  to  the  aaid  diatrict  court,  the  said  Longtaorih  shall  appearfiom  day  to 

day  in  aaid  diatrict  court,  and  there  be  ready  to  abide  the  further  ordera  of  the 

diatrict  court,  and  not  depart  without  the  leave  of  the  court,    it  ia  further 

ordered,  adjudged  and  decreed,  Uiat  ttiebondbeanbmitted  to  thia  court  belbretiie 

diacharge  of  Ae  priaoner,  and  afterwarda  be  depoaited  with  the  clerk  of  die  Firat 

Diatrict  Court  of  New  Orieana,  for  safe  keeping ;  and  thereupon,  let  the  prisoner 

•  be  discharged  from  custody. 

EusTis,  C.  J.  and  Slidell,  J.  concurred. 

RosT,  J.  dissenting.  I  adhere  to  the  opinkm  of  the  Supreme  Court  of  North 
Carolina,  in  the  caae  of  the  State  ▼.  Wdrd^  decided  under  a  conatitntional  pn>ri> 
akm  simikr  to  onn,  that  after  a  conviction  of  an  offence  not  capital,  ttie  prisoner 
ia  not  entitled  to  be  bailed  as  a  matter  of  right,  and  that  it  is  a  matter  adverse 
to  the  sound  discretion  of  the  court,  before  whom  the  appeal  is  taken. 

Conceding  that  the  Legislature  could  not  take  away  that  diacretion,  it  haabeen 
exerdaed  in  the  present  case,  and  the  apidication  has  been  refnaed.  I  thmk  we 
aheuld  not  interfere. 


\il 


61 1|£|  Sarah  Hubbell  et  al.  v.  iH ary  Inkstein  et  aL 

Sliglit  proof  of  the  celdbnitioD  of  mairiago  is  saffioieDtk  where  the  spooMs  onifiirmly,  poblidy , 
and  for  a  long  time  bear  to  each  other  the  relation  of  hiuband  and  wife* 

Where  a  man  married  two  wivei,  and  the  second  wife  wag  in  good  faith,  each  wife  is 
entitled,  at  the  death  of  the  husband,  to  one-half  of  the  oommnnity. 

APPEAL  finom  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Magne 
and  KooniZf  for  plaintifis.  Duranl  and  Homer,  and  P.  C  CwaUlur^  iw 
defendants.    By  the  court: 

RosT,  J.  This  is  an  action  by  the  widow  and  children  of  Julius  HuhbeU, 
who  died  in  thia  city  in  1837,  claiming  from  the  defendants  the  entire  auoceaekm 
of  their  huaband  and  ftther. 

The  defence  is  a  general  denial  and  an  averment,  that  the  defendant,  Mary 
bikMtdn,  married  JuUm  HuhheU  in  1836,  believing  him  a  single  man,  and  that 
the  other  defendants,  with  the  exception  of  Joshua  Peebles,  are  the  issue  of  that 
marriage,  honi  during  the  continuance  of  her  good  fiuth,  and  that  even  if  the 
allegations  of  the  plaintifis  should  be  true,  they  also  are  entitled  to  all  the  advan- 
tagee  which  would  result  from  a  lawful  marriage. 

The  suoceaaion  of  Julius  Hubbell  waa  composed  exduaively  of  community 
property,  and  conaiated  of  money,  with  wl^ch  Mary  Jnkstein  purchased  a  house 
and  lot  for  herself  and  children.  The  two  eldest  of  those  children  having 
become  of  age,  sued  her  for  their  share  of  their  fiilher's  succession,  and  obtained 
against  her  a  judgment  for  ^60  each,  which,  on  appeal,  waa  affirmed  by  thia 
court.  5  Ann.  524.  Under  thia  judgment,  the  house  and  lot  were  aeized  and 
aold  to  Joskua  Peebles^  for  tieSO*  on  twelve  months*  credit.  On  die  8uggeati«kn 
of  Mary  JMuteitn  that  thia  honae  waa  the  only  property  she  had  to  satiafy  tte 
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of  bdt  five  cUOdram  and  Hiat  m  ^e  price  bid  wu  lew  than  they  were     Hubiul 
I  to  [receive,  the  proeeede  of  the  eale  ehoiikl  be  distribated  emoiig  them     inwriui. 
jv»  rote*    This  ram  hae  been  arrested  in  the  hands  of  the  aheriff,  aabject  to 
ttie  loiter  order  of  the  eowt    All  those  who  daim  to  be  paid  out  of  it«  are 
pntiea  to  this  anit. 

The  district  judge  was  of  opinion  that  the  allegatioDs  of  the  defendants  were 
made  oot»  and  that*  for  the  purposes  of  this  suit,  they  were  to  be  considered  as  a 
hiwial  wile  and  legitimate  children. 

The  pteintiffa  and  appeUanta  insist  that  there  ia  error  in  this  part  oi  the  jadg- 
ment*  and  that  the  marriage  is  not  proved  by  legal  evidence.  The  argument  of 
their  counsel  would  apply,  in  ail  its  force,  to  a  case  in  which  a  woman  who  had 
not  the  status  of  a  lawful  wife*  would  claim  to  be  recognized  as  such  after  the 
death  of  the  alleged  husband.  They  have  entirely  overlooked  the  pa$9e9nim 
d^Hai  which  Mary  lnk»tein  and  her  children  have  uniformly  enjoyed,  as  shown 
by  the  unimpeached  testimony  of  witnesses,  and  by  the  still  stronger  evidence 
that,  after  the  death  of  Hvbhdl^  Mary  JnksUm  was  recognised  by  the  court  as 
hia  widow,  was  confirmed  as  such  in  the  tutorriiip  of  his  children,  and  placed  in 
posaassion  of  lus  raccession,  without  any  one  contesting  orjdoubting  her  rig^t 
If  to  thia  be  added  the  £ut  of  her  cohabitation  with  HubheU,  to  the  time  of  his 
death,  alight  proof  of  the  celebration  of  the  marriage  is  sufficient  to  establish  it 
We  are  aure  that  there  are  hundreds  of  marriages,  in  Louisiana,  in  relatbn  to 
which  more  satisftctory  evidence  than  is  found  in  this  record,  could  not  be 
obtained. 

It  is  aaid  that  in  the  certificate  of  marriage  adduced,  her  name  ia  not  properly 
spelt.  But  as  she  can  neither  read  nor  write,  and  it  is  not  shown  she  had 
any  relations  in  this  country,  no  one  can  teU  how  her  name  should  be  spelt; 
and  the  French  priest  who  married  her,  at  Mobile,  is  as  apt  to  be  right  in  the 
apelling  as  the  counsel  who  attended  to  the  proceedings  in  the  succession  of  her 
husband. 

It  is  also  urged  that  there  is  no  proof  that  the  person,  married  in  Mobile,  was 
the  defendant  in  tiiis  suit  The  names  of  the  husband  and  wife,  and  the  date 
of  the  act  are,  under  the  focta  of  the  case,  prmd  facie  evidence  of  the  identity 
off  the  parties,  and  sufficient  to  throw  upon  the  plaintiflTs  the  burden  of  proving 
that  the  marriage  in  Mobile  was  between  other  persons.  It  may  be  true,  tiiat 
JEM>bcll  had  hia  marriage  celebrated  in  Mobile  for  purposes  of  conceafanent,  but 
this  cannot  affect  the  good  faith  of  his  wife ;  nor  do  we  think  her  declaration, 
that  it  had  been  celebrated  in  New  Orleans,  sufficient  to  produce  that  effect 
Smeeesnon  of  Prefsott^  4  Ann.  348. 

Being  of  opinion  that  there  is  nothing  in  the  record  to  show  that  Mary 
Inksiein  ceased  to  be  in  good  foith,  before  the  death  of  JtUiui  HvhbeU  or  until 
long  afterwards,  we  consider  her  entitled  to  the  ri^ts  of  a  lawful  wife,  and  it 
becomes  necessary  to  ascertain  what  those  rig^  would  be. 

JuUus  Hubhell  came  here  firom  New  York,  in  1820,  and  remained  till  his 
death,  in  1837.  He  was  an  inhabitant  of  the  State,  and  the  properly  acquured 
1^  him  during  his  residence  was  subject  to  our  laws,  and  must  be  held,  under 
the  circumstances  of  this  esse,  to  have  been  community  property  between  his 
first  wife  and  himself.  The  marital  cohabitation  did  ^ot  fail  throu^  her  foult, 
and  she  is  not  to  lose  her  rights  on  account  of  the  fault  and  misconduct  of  her 


In  the  case  of  Patton  v.  The  CUie$  of  Philadelphia  and  New  Orleans^  va 
respects  simikr  to  the  present,  we  held,  that  under  the  former  laws  of  the 
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HvBBiLL  country,  where  •  man  maxried  two  wives,  and  the  second  wife  was  in  good 
iKmBu.  ^^  ^  ^®  death  of  the  hoaband,  each  took  one-half  of  the  oommanity  property- 
Hubbell  died  after  the  repeal  of  those  laws.  But  the  principle  npon  which  they 
rested,  appears  to  ns  clearly  deducible  from  those  now  in  force;  and  the  reasons 
of  the  law,  as  stated  in  Patton?8  case,  have  eqoal  force  under  both  systems.  The 
wife  is  now,  as  under  the  Spanish  laws,  entitled,  at  the  dissolution  of  the  mar- 
riage, to  one-half  of  whatever  may  remain  after  paying  the  community  debts. 
This  claim  may  be  assimilated  to  a  debt  from  the  succession  of  the  husband  to 
the  wife,  and  as  such  it  excludes  the  right  of  inheritance  of  the  children.  1 
Ann.  98. 

We  are  therefore  of  opinion,  that  Sarah  Hubhell  and  Mary  Inkstein  were 
each  entitled  to  one-half  of  the  acquets  and  gains  at  his  death.  But  as  the 
defendants  possessed,  in  good  faith,  they  made  the  fruits  of  the  property  theirs, 
and  the  plaintiff,  Sarah  HubheU,  has  no  claim  for  interest,  except  from  the 
judicial  demand. 

We  must  now  examine  the  claim  of  the  plaintiffs  against  Joshua  Peebles, 
They  aver,  that  the  house  and  lot  having  been  purchased  with  the  funds  of  the 
community,  they  have  the  right  to  ratify  the  purchase,  and  to  claim  them  as  com- 
munity property.  They  further  allege,  that  if  the  property  does  not  belong  to 
the  community,  they  have  a  legal  mortgage  upon  it,  which  they  pray  may  be 
enforced.  Without  determining  what  &e  rights  of  Sarah  Hubbell  might  be,  if 
the  property  was  still  in  the  possession  of  Mary  Inkstein,  it  is  sufficient  to  say, 
that  she  purchased  in  her  own  name,  and  that  the  title  remained  in  her  name, 
on  the  public  records,  for  many  years,  and  until  it  was  sold  to  the  defendant. 
He  cannot,  therefore,  be  affected  by  secret  equities  existing  between  her  and 
the  plaintiffs.  The  minors  having  no  claim  upon  the  property,  it  is  clear  that 
there  was  no  mortgage,  in  fovor  of  Sarah  Hubbellf  to  secure  community  rights. 
The  sale  to  Peebles,  made  under  a  valid  and  subsisting  judgment,  transferred  the 
property  to  him,  and  the  only  question  in  the  case  which  concerns  him,  is  to 
to  whom  he  is  to  pay  the  price. 

The  petition  prays  for  a  judgment  against  Jlfary  Inkstein  and  her  children,  for 
the  entire  succession,  and  contains,  also,  a  prayer  for  general  relief.  We  think 
with  the  district  judge,  that  the  plaintiff  is  not  entitled  to  a  personal  judgment 
against  the  children  of  the  second  marriage.  But  they  have  rights  against  them, 
which  may,  under  the  pleadings,  be  determined  in  the  present  suit. 

James  and  Dorothe  HubbeU,  the  two  heirs  of  age,  obtained  against  their 
modier  a  judgment  for  the  sum  of  $460  each,  this  being  the  amount  of  their 
share  in  the  half  of  the  community  property,  supposed  to  belong  to  the  succes- 
sion of  their  father.  In  this  suit  Sarah  Hubbell  evicts  them  of  their  title  to  the 
conunnnity,  and  is  adjudged  to  be  the  sole  owner  of  the  share  of  her  husband. 
The  judgment  rendered  in  favor  of  the  supposed  owners  must,  therefore,  inure 
to  her  benefit,  and  she  is  entitled  to  receive  the  amount  made  under  the  execu- 
tbn,  in  satisfaction  of  that  judgment,  and  in  part  payment  of  her  claim. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed.  It  is 
further  ordered,  that  the  plaintiff,  Sarah  Hubbell,  recover  from  the  defendant, 
Mary  Inkstein,  $2257  13,  this  being  the  undivided  half  of  the  succession  of 
Jfdius  Hubbell,  With  legal  interest  from  the  14th  February,  1851,  till  paid.  It 
is  further  ordered,  that  the  judgment  obtained  by  James  and  Dorothe  Hubbell, 
against  their  mother,  Mary  Inkstein,  be,  and  is  hereby  adjudged  to  be*  the 
'property  of  Sarah  HubbeU.    It  is  further  ordered,  that  Joshua  Peebles  be 
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ordered  to  pay  over  to  Ae  eaid  Sarah  HttbhdU  the  price  of  the  pzopeily  pur-      Hubbili 
chased  by  him,  under  execution,  in  the  snit  of  James  Huhbell  et  aL  ▼.  Mary     xnKSTXtH. 
Hubhctl,  and  that  upon  payment  thaa  made,  the  judgment  in  that  suit  be 
eatered  aatiafiedyand  the  whole  amount  paid  entered  as  a  credit  upon  the  present 
judgment.    It  is  further  ordered,  that  Mary  Inkstein  and  her  children  pay  costs 
in  both  courts. 


The  State  of  Louisiana  u.  William  Poster.  si  nsi' 

1    7    265l 
Where  an  offence,  other  than  willfnl  murder,  anon,  robbeiy,  forgery  and  counterfeiting,  hag  (10S_Mll 

not  been  committed  within  the  year  next  preceding  the  indictment^  the  indictment  ihoald  ^^   ^j 

■how,  that  the  aocosed  cannot  avail  himBelf  of  the  limitation,  by  charging  that  he  absoon-  -  - ' 

ded  or  fled  firom  jostice,  or  that  the  crime  wa«  not  diioovered  and  denonnced  in  the 

manner  pointed  oat  by  the  act  of  SStfa  March,  1844,  until  within  a  jrear  of  the  finding  by  the 

grand  Jnzy. 

The  indictment  charged  that  the  mortal  itroke  waa  given  in  the  pariih  of  St.  Bernard,  bo^ 

that  the  deceaaed  langaiahed  and  died  on  Lake  Borgne.    It  waa  held,  that  it  waa  proper 

to  chaige  in  the  indictment,  the  tniih  that  the  death  oocnrred  on  Lake  Borgne,  and  it  waa 

unmaterial  whether  it  occurred  within  the  jnriadictton  of  Louisiana,  Misaiaaippi,  or  on  the 

Ugh  aeaa,  within  the  joriadiction  of  the  United  Statea. 

APPEAL  from  the  Diatrict  Court  of  the  parish  of  St.  Bernard,  Rousseath  J. 
Charles  Bienvenu,  District  Attorney,  and  ls€uic  Johnson^  Attorney  General, 
for  the  State.    /.  jif.  Ducros,  for  defendant.    By  the  court : 

Preston,  J.  The  prisoner  was  accused  of  murder,  convicted  of  manslaugh- 
ter, sentenced  to  the  penitentiary,  and  has  appealed. 

He  complains  that,  being  in  prison,  he  was  not  allowed  to  procure  for  his 
defence  counsel  of  his  choice.  He  was  arraigned  on  the  5th  of  January,  1852, 
and  was  not  tried  until  the  12th  of  that  month.  This  interval  afforded  ample 
time  for  him  to  have  procured  counsel  of  his  choice,  in  default  of  which,  the 
court  assigned  him  counsel,  who  it  appears  by  the  record  and  briefs,  was  fully 
competent  to  defend  him. 

There  are  other  grounds  presented  in  support  of  an  appUcation  for  a  new 
trial,  which  it  has  heretofore  been  decided  are  not  tenable  in  this  court. 

In  arrest  of  judgment,  it  is  urged  that  the  place  where  the  death  took  place, 
was  not  set  forth  in  the  indictment  with  sufficient  certainty.  It  is  charged  in 
the  indictment,  that  the  mortal  stroke  was  given  in  the  parish  of  St.  Bernard, 
within  the  jurisdiction  of  the  Second  District  Court,  but  that  the  deceased  lan- 
guished and  died  on  Lake  Borgne. 

The  common  law  adoption  by  our  Act  of  1805,  was  modified  by  the  statute 
of  n.  George,  which  provides  that,  **  where  the  stroke  has  been  given  in  England, 
and  the  death  occurs  out  of  England,  or  the  reverse,  the  killing  may  be  inquired 
of  in  that  part  of  England  where  either  the  death  or  stroke  shall  happen 
respectively."  1  East,  p  c.  365,  and  so  the  late  Court  of  Errors  and  Appeals, 
in  criminal  cases,  held  in  the  case  of  The  State  v.  MeCay  et  aU  **  That  where 
the  mortal  stroke  was  given  in  this  State,  but  the  death  occurred  in  the  State  of 
Mississippi,  the  crime  might  be  prosecuted  in  the  parish  where  the  mortal 
stroke  was  given."  8  R.  R.  545.  It  was  proper,  therefore,  to  charge  in  the 
indictment  the  truth,  that  the  death  occurred  on  Lake  Borgne,  and  it  was  imma- 
terial whether  it  occurred  within  the  jurisdiction  of  Louisiana,  Mississippi,  or 
on  the  high  seas,  within  the  jurisdiction  of  the  United  States* 
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8TATS  Anollier  groimd  urged  for  amBtiiig  the  judgment,  preeetotomove  diillealqr* 

FoflTBR.  '^^  indictment  was  found  the  5th  of  Januaiy,  1852.  It  chtrfes,  that  the  crime 
was  perpetrated  in  November,  1850,  more  than  a  year  before  the  indictment 
was  found.  The  petit  jniy  found  the  prisoner  guilty  of  manslaughter  only,  and 
thereby  rabstantially  acquitted  him  of  murder.  Now,  the  Act  of  1805  pre- 
scribes that,  **  no  person  shall  be  prosecuted,  tried  or  punished  for  any  offence* 
willful  murder,  arson,  robbery,  forgery  and  counterfeiting  excepted,  unless  the 
indictment  or  presentment  for  the  same,  be  found  or  exhibited  within  one  year 
next  after  the  offence  shall  be  done  or  committed,  provided,  that  nothing  herein 
contained  shall  extend  to  any  person  absconding  or  fleeing  from  justice." 

Another  exception  was  made  to  the  Umitation  oi  prosecutions,  by  the  3d 
section  of  an  Act  approved  the  25th  of  March,  1844,  that  it  should  commence 
only  from  the  time  the  crime  or  miodemeanor  was  discovered  and  made  known 
to  a  public  officer  having  power  to  direct  its  investigation  or  prosecution,  page  80. 

It  is  not  charged  in  the  indictment,  that  the  prisoner  absconded  or  fled  from 
justice,  nor  is  it  alleged  that  the  crime  was  not  discovered  and  denounced  until 
within  a  year  of  the  finding  by  the  grand  jury ;  until  one  or  the  other  of  these 
foots  are  alleged  and  proved  to  the  satisfaction  of  a  petit  jury,  the  prisoner,  in 
the  words  of  the  statute,  cannot  be «« punished"  for  manslaughter.  Every  thing 
essential  to  his  punishment  must  be  found  by  a  jury  of  his  countiy,  and  most 
appear  of  record ;  otherwise,  the  law  does  not  authorize  acourt  to  pass  sentence 
upon  him. 

It  is  true,  it  was  aUeged  in  opposition  to  the  motion  in  arrest  of  judgment* 
that  the  prisoner  had  fled  from  justice,  and  the  governor's  proclamation  offering 
a  reward  for  his  apprehension,  was  produced  to  prove  it.  We  do  not  think  the 
court  had  power  to  try  that  fact,  but  that  it  should  have  been  distinctly  charged 
in  the  indictment,  and  proved  on  the  trial  by  the  oaths  of  witnesses  and  other 
legal  testimony,  to  the  satisfaction  of  the  jury,  to  support  theur  verdict  for  man- 
slaughter. We  are  therefore  obliged  to  arrest  the  judgment,  and  we  do  it 
more  readily,  as  if  in  point  of  foct  the  prisoner  was  a  fugitive  from  justice,  this 
prosecution  will  not  bar  another  for  manslaughter,  containing  the  charge  that  he 
fled  from  justice. 

The  verdict  agiuQst  the  prisoner  is  set  aside,  and  the  judgment  of  the  district 
court  arrested,  without  prejudice  to  a  legal  prosecution  for  the  crime  of  man- 
slaughter. 


Same  Case— On  an  application  for  a  Re-hearing. 

'So  maintMn  the  plea  of  autre  foi$  eonoiet^  the  crime  mut  not  only  be  the  same  for  wfaiflh 

the  defendant  waa  before  convicted,  bat  the  conviction  moat  have  been  lawful  on  a  siiiO> 

cient  indictment 
The  aocQied  waa  indicted  for  murder,  and  convicted  of  manalanghter.    The  indictment  was 

inanfficient  to  anatain  the  charge  of  manalaogfaler,  and  judgment  waa  arrested,  bat  witfaoat 

prijadioe  to  a  legal  proaecation  ibr  the  crime  of  manalangfater. 

By  the  court : 

P&ESTOZT,  J.  The  defendant  asks  for  a  re^hearing  on  the  ground,  that  having 
been  convicted  of  manslaughter,  the  verdict  having  been  set  aside  and  judgment 
arrested  by  this  court,  he  cannot  be  put  in  jeopardy  again  for  the  same  offence. 
We  would  have  inferred  the  contrary  from  the  decision  of  the  late  Court  of 
Enors  and  Appeals,  in  the  case  of  Tht  StaU  v.  Homsbjt  8  R«  R.  583.    Be 
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tetMit  mayt  it  eeems  to  be  awdlsetdedprindpleofcriniiDal  law,  that  the  plea       Btatb 
of  autre  fins  cowoict^  depends,  like  the  plea  of  autre  fids  acquit,  on  the  principle,      Fotib. 
that  no  man  shall  be  put  more  than  once  in  jeopardy  for  the  same  offence;  and, 
in  Older  to  maintain  the  plea,  the  crime  most  not  only  be  the  same  for  which 
the  defendant  was  before  convicted,  but  the  conviction  mnst  have  been  lawful, 
on  a  sufficient  indictment.    1  Chitty  376.    9  East.  441.    In  the  present  6ase, 
die  conviction  was  on  an  indictment  clearly  insufficient  to  sustain  the  verdict  for 
manslaughter,  more  than  a  year  having  elapsed  between  the  commission  of  the 
crime  and  the  prosecution. 
The  re-hearing  is  refused. 


us 
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Where  an  appeal  bu  been  granted,  on  motkm  in  open  court,  at  the  same  term  at  which  the 
jadgment  was  rendered,  no  citation  of  appeal  ia  necetsaiy. 

Where  the  derk'a  certificate  is  defective,  and  no  fault  can  be  imputed  to  the  appellant,  the  48   8Qg| 

Sapreme  CSoaitwill,  on  affidavit,  grant  time  to  correct  the  certificate. 

That  portion  of  the  statute  of  1840,  abolishing  imprisonment  for  debt,  which  snlgecti  the 
defendant  to  imprisonment  for  giving  an  nzgost  preference,  only  nntil  he  pays  the  debt,  par. 
takes  of  a  civil  character.  It  merely  excepts  that  case  from  the  law  to  abolish  imprison- 
ment for  debt,  and,  as  to  it,  stiU  allows  imprisonment  as  a  civil  remedy. 

The  petition  charged  that  the  plaintiff  sold  and  delivered  property  to  the  defendant  for  cash, 
and  that  defendant  removed,  disposed  of,  or  concealed,  or  oovered  tiie  same  in  snch  a  man- 
ner, that  plaintiff  conld  not  render  said  property  liable  for  the  price.  It  prayed,  also,  for 
his  arrest  and  panishment  The  joxy  gave  jadgment  for  the  som  claimed,  bat  dismissed 
the  charge  of  fraud.  By  the  ooort :  This  is  a  civil  remedy,  of  such  a  highly  penal  character 
that  we  shoold  never  feel  authorized  to  convict  the  debtor  of  the  fraud,  and  pnnish  him  with 
imprisonment,  which  might  extend  to  three  years,  witiioat  the  verdict  of  a  joiy.  And, 
although  we  would  remand  the  cause  for  a  new  trial,  if  any  errors  of  law  had  occurred  in 
tiie  progress  of  the  trial,  we  are  unable  to  do  so  for  differing  with  the  joxy  as  to  the  effect 
of  the  evidence  alone.  '  f 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue,  J.    Frank 
Haynes  and  Randal  Huntf  for  plaintifif.    /.  R.  Oryme$  and  /.  M*  Wolfed 
ibr  defendant.    On  motion  to  dismiss  the  appeal.    By  the  court : 

Pbeston,  J.  A  motion  has  been  made  to  dismiss  this  appeal,  on  the  ground 
that  no  citation  of  appeal  issued  in  the  case,  to  the  appeDee,  notifying  him 
of  the  appeal  granted.  It  was  not  necessary.  The  appeal  was  granted 
on  motion,  in  open  court,  at  the  same  term  at  which  the  judgment  was  rendered. 
Acts  of  22d  March,  1843,  p.  40. 

The  appellee  moves  for  the  dismissal  of  liie  appeal,  on  the  further  ground, 
that  the  certificate  of  the  clerk  of  the  district  court  does  not  show  that  the 
record  contains  all  the  eridence,  and  is  a  complete  record.  The  counsel  of  the 
appeUant  makes  affidavit,  that  the  record  contains  all  the  eridence  offered  by 
the  parties  on  the  trial  of  the  cause,  and  states  that  the  defect  in  the  clerk's 
certificate  was  discovered  only  when  the  cause  was  called  for  trial  and  the 
motion  to  dismiss  the  appeal  was  made. 

The  act  of  the  20th  of  March,  1839,  prorides,  that  no  appeal  shall  be  di»- 
nussed  on  account  of  any  defect  or  error  in  the  certificate  of  the  clerk,  when- 
ever it  shall  appear  that  such  defect  or  error  is  not  imputed  to  tbe  appellant. 
B.  and  C,  p.  181 .    The  act  embraces  the  present  case. 
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Thompsoh        Tlie  ooniuel  of  the  appeDtnt,  on  his  affidavit  and  atatoment,  appliaa  te  tiao 
Chapkah.    ^  ^^^  ^^  clerk's  certificate  oonrected.    He  is  entitled  to  it*  by  the  act  jiut 
cited,  as  well  as  by  the  898th  article  of  the  Code  of  Practice.    Let  him  have 
until  Monday  next,  to  have  the  certificate  corrected. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  plaintiff  and  appellant 
have  nntil  Monday  next,  to  have  the  clerk's  certificate  of  the  lower  court  cor- 
rected. 


Same  Case — On  the  Merits. 

By  the  court: 

Pbxston,  J.  The  phiintiff  sold  the  defendant  a  qnanti^  of  oats,  sued  and 
obtained  judgment  for  the  price,  notwithstanding  various  defences  by  the 
defendant. 

But  the  plaintiff  further  alledged,  «*that  after  said  Chapman  had  obtained  the 
delivery  of  said  sacks  of  oats,  said  Chapman  removed  and  disposed  of  to  indi- 
viduals, and  concealed  or  covered  the  same  in  such  a  manner  that  your  petitioner 
cannot  make  or  render  said  sacks  of  oats  liable  for  the  same,  thereby  rendering 
said  Chapman  liable  to  the  pains  and  penalties  of  the  act  of  1840,  to  abolish  un- 
prisonment  for  debt." 

"  Your  petitioner  prays,  in  consideration  of  his  affidavit  and  premises,  that 
said  Chapman  be  arrested  and  punished  according  to  law." 

The  10th  section  prescribes:  "That  if  a  debtor,  who  has  not  voluntarily  sur- 
rendered his  property  to  his  creditors,  or  has  not  been  proceeded  against  for  a 
surrender,  under  the  provisions  of  this  act,  shall,  in  violation  of  any  existing 
law,  have,  within  the  year,  given  an  unjust  advantage  or  preference  to  any  one 
or  more  of  his  creditors,  by  payment  or  otherwise,  or  shall  have  anticipated  die 
payment  or  provided  for  the  payment  of  a  debt  not  due,  the  effect  whereof  shall 
be  to  injure  the  complaining  creditor;  or  shall  purchase  property  for  cash,  the 
delivery  whereof  shall  be  made  to  him,  and  then  shall  sell  or  dispose  of  the 
same  without  paying  his  vendor,  or  shall  remove  the  same  beyond  the  reach  of 
such  vendor,  or  shall  conceal  or  cover  the  same  in  any  manner  so  that  his  vendor 
cannot  render  the  same  liable,  (or  shall  fail  to  pay  over  money  received  or  col- 
lected for  or  deposited  with  him  for  another,)  or  shall  have  made  a  conveyance,  or 
transfer,  or  mortgages,  or  pledge  of  his  property,  to  the  prejudice  of  the  com- 
plaining creditor;  any  of  such  fiicts  shall  be  held  presumptive  evidence  of  fraud, 
liable,  however,  Uke  all  other  presumptions,  to  be  disproved.*' 

The  13th  section  provides,  "That  when  the  causes  mentioned  in  the  tenth 
and  eleventh  sections  of  this  act  shall  be  tried,  if  the  juiy  or  court,  as  the  case 
may  be,  shall  be  satisfied  that  the  defendant  has  been  guilty  of  defrauding  the 
complaining  creditor,  the  court  shall  condemn  the  defendant  to  be  imprisoned 
for  a  period  not  exceeding  three  years;  and  if  it  shall  appear  that  the  defendant 
has  only  been  guilty  of  cooferring  an  unjust  preference  or  advantage  upon  another 
hondjldt  creditor,  whose  demand  was  actually  due,  such  defendant  may  be 
relieved  from  the  imprisonment,  by  paying  the  complaining  creditor,  or  repair^ 
bag  the  injury  or  fraud  complained  of;  and  in  case  the  jury  or  court,  as  the  case 
may  be,  shall  find  the  charges  against  the  debtor  unfouuded,  and  that  the  creditor 
has  proceeded  without  reasonable  ground  of  suspicion,  they  may  impose  such 
damages  against  the  party  complaining  as  may  be  reasonable  and  just" 
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Ifat  portion  of  tiio  atetate  which  subjects  the  defendant  to  imjinsoninent  for 
giring  an  anjnst  prefwence,  only  until  he  pays  the  debt,  partakes  of  a  cItU 
character.  It  merely  excepts  that  case  from  the  law  to  abolish  imprisonment 
fiur  debtt  and»  as  to  it,  still  allows  imprisonment  as  a  civil  remedy.  And  the 
punishment  of  the  frand  charged  in  this  petition,  has  been  held  by  this  court, 
and  also  by  oar  predecessors,  to  be  a  civil  remedy.  4  Ann.  346.  15  L.  R. 
Yet  it  is  to  be  considered,  that  the  punishment  to  be  inflicted,  if  the  accused  is 
found  guil^,  may  extend  to  three  years*  imprisonment. 

We  can  only  regard  this  part  of  the  statute  as  a  civil  remedy,  by  supposing 
it  the  intention  of  the  Legislature,  though  not  expressed,  that  the  imprison- 
ment should  terminate  on  payment  of  the  whole  debt  and  costs.  But,  even 
m  this  point  of  view,  it  is  a  civil  remedy  of  such  a  highly  penal  charcter 
that  we  should  never  feel  authorized  to  convict  the  debtor  of  the  fraud,  and 
punish  him  with  an  imprisonment,  which  might  extend  to  three  years,  without 
die  verdict  of  a  j Dry.  And,  although  we  would  remand  the  cause  for  a  new 
trial,  if  any  errors  of  law  had  occurred  in  the  progress  of  the  trial,  we  are  unable 
to  do  so  ibr  differing  with  the  jury  as  to  the  effect  of  the  evidence  alone.  Such, 
a  course  would  trench  too  much  upon  the  humane  principle,  that  no  man  should 
.  be  tried  twice  for  the  same  offence,  having  been  acquitted  after  a  fair  trial  of  the 
&cto  charged,  by  a  jury  of  his  country.  And  we  the  more  readily  come  to 
this  conclusion,  as  the  plaintiff  still  has  all  the  civil  remedies  to  which  other 
creditors  are  entitled. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Application  for  a  re-hearing  reftised. 
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WiLUAM  Keay  V.  New  Orleans  Canal  and  Banking  Com- 
pany AND  H.  J.  Ranney. 


The  plan,  by  which  the  Tondor  aellfl  property,  forms  a  part  of  the  title  oonveyod  by  him, 
and  he  warrants  whatever  may  fairly  be  inferred  from  it. 

Soils  for  damages  should  not  be  matters  of  speculation,  bat  reasonblo  claims  for  indemnifica- 
tion. 

APPEAL  from  the  Fifth  District  Conrt  of  New  Orleans,  Buchamn,  J.  A. 
and  W.  D.  Hennen^  for  plaintiff.  HurUon  and  Bradfordt  and  R,  and  T.  G, 
Huntj  for  defendants.    By  the  court : 

P&ESTo.v,  J.  The  plaintiff  holds  a  parcel  of  ground,  by  titles  derived  from 
the  New  Orleans  Canal  and  Banking  Company,  being  the  entire  irregular  por- 
tion of  ground,  bounded  by  the  New  Shelled  Road,  Soils,  Euphrosine  and  Maun- 
sel  streets. 

The  bank  sold  the  ground  in  1845,  by  a  plan  made  under  their  direction, 
exposed  by  their  auctioneer,  and  deposited  for  reference  with  their  notary.  It 
is  proved  by  witnesses,  that  a  sale  by  a  plan,  must  give  effect  to  everything 
apparent  on  the  plan.  The  Civil  Code  also  proydes,  that  equity,  usage  and  Uw, 
supply  such  incidents,  as  the  parties  may  reasonably  be  supposed  to  have  been 
silent  upon,  from  a  knowledge,  that  they  would  be  supplied  from  one  of  these 
sources.  Ait.  1959.  We  consider,  therefore,  that  the  plan  by  which  the  plain- 
tiffs sold  the  property,  formed  a  part  of  the  title  conveyed  by  them,  and  that 
they  warrant  whatever  may  fairly  be  inferred  from  it. 
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Kmat  The  {dan  eifaibito  a  vacant  space  In  front  of  the  property  maiked  ^*  iheUed 

Naw  Oauuis  vm^*"  u>d  ^^  title  made  to  the  original  purchaser,  calls  for  a  **  front  on  the 
Cahalato    rfioiied  road." 

BASXUIfl  Co. 

In  1849,  the  defendants  excavated  a  canal  twelve  feet  wide  and  five  feet  deep, 
within  three  feet  of  the  entire  front  of  the  plaintiff's  properly.  They  extended 
it  several  hundred  feet  above  and  below  his  property. 

The  plaintiff  complains  of  this  canal ;  that  it  is  an  unanthorized  nuisance  estab- 
lished by  the  defendants,  greatly  detrimental  to  his  property  ;  alleges  that  he 
has  suffered  five  thousand  dollars  damages,  for  which  he  claims  judgment;  and 
demands  that  the  nuisance  be  abated,  by  compelling  the  defendants  to  fill  up  the 
canal. 

He  asserts  a  right  to  a  sufficient  space  in  front  of  his  property,  for  a  banquette 
and  gutter,  and  pray  for  all  reUef  that  equity  and  the  circumstances  may  requiro. 

The  defendants  plead  and  contend,  that  by  the  14th  section  of  their  charter, 
tliey  were  bound  to  construct  a  suitable  draining  canal  on  the  upper  side  of  their 
shelled  road ;  that  the  canal  they  have  constructed,  was  thus  required  by  their 
charter,  and  necessary  for  the  public ;  they  specially  deny  the  right  of  the  plain- 
tiff to  any  space  for  a  banquette  and  gutter,  and,  generally,  the  danger  and 
damage  of  which  the  plaintiff  complains. 

By  constantly  bearing  in  mind  the  article  of  the  Civil  Code  quoted,  and  the 
principle  to  which  we  have  alluded,  the  pretensions  of  both  parties  will  be 
much  abated. 

The  plaintiff  shows  the  plan,  which  exhibits  the  entire  front  of  his  property, 
as  bounded  by  a  shelled  road,  and  produces  the  deed  from  defendants,  which 
calls  for  a  front  on  the  shelled  road,  and  claims  that  the  shelled  road  should  come 
to  his  line,  leaving  only  a  space  for  a  banquette  and  gutter. 

The  act  of  the  Legislature,  incorporating  the  Canal  Bank,  imposed  upon  it 
the  obligation  of  constructing  a  levee  on  the  upper  side  of  the  canal,  and  to  lay 
out  a  road  not  less  than  twenty-five  feet  wide  along  the  whole  line  of  the  canal, 
and  to  cover  the  same  with  sand,  shells,  and  other  hard  substance,  with  a  suitable 
draining  canal  on  the  upper  side  thereof. 

Such  a  road  having  been  constructed  by  the  defendants,  nothing  moro  can  be 
requured  from  them  under  their  charter.  Can  more  be  required  by  their  plan 
and  bill  of  sale?  The  charter  required  that  a  space  of  one  hundred  and  twenty 
feet  on  each  side  of  the  canal,  should  be  left  to  the  State  at  the  expiration  of 
thirty-five  years  from  the  passage  of  the  act  of  incorporation.  The  plan  indi- 
cates that  this  whole  space  should  be  left  open,  but  when  taken  in  connection 
with  the  charter,  we  do  not  think  it  imposed  the  obligation  of  converting  the 
whole  of  it  into  a  shelled  road.  The  true  interpretation  of  the  charter,  plan  and 
deed  of  sale,  all  taken  together  is,  that  a  vacant  space  of  one  hundred  and  twenty 
feet  between  the  plaintiff's  property  and  the  canal,  should  be  left  open  for  the 
purposes  of  commerce  and  public  utility,  and  that  a  shelled  road  at  least  twenty 
five  feet  wide,  should  be  left  clear  for  a  passage  through  this  open  space.  They 
give  the  plaintiff  a  front  towards  the  shelled  road,  a  right  of  view  upon,  and  open 
access  to  it. 

It  is  clear  from  the  evidence,  that  the  defendants,  in  point  of  foct,  filled  up 
and  widened  the  shelling  of  the  vacant  space  between  the  plaintiff  and  the 
canal,  to  increase  and  facUitate  the  landing  and  growing  commerce,  and  not  for 
the  purpose  of  a  road.  They  had  a  right  to  use  the  vacant  space  for  both  pur- 
poses, as  for  as  consistent  with  the  rights  of  the  plaintiff,  which  we  will  now 
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We  are  of  opiniont  00  ftr  as  the  defendants  are  ooncemed,  wiHioat  aaying        Ks^r 
anTthing  aa  to  the  rights  of  the  State,  that  the  plaintiff  is  entitled  to  the  space  jsf^^  qbleabb 
neceesaiy  for  a  banquette  and  gutter  in  front  of  his  property.    In  laying  off    Canal  and 
kige  portions  of  ground  within  the  limits  of  the  city  into  squares  and  streets, 
to  be  sold  in  lots,  universal  usage  establishes  an  understanding  and  tacit  con- 
seott  that  a  banquette  and  gutter  is  to  be  made  on  the  vacant  space  left  in  front 
of  the  squares  for  streets  or  other  access,  and  so  marked  on  the  plans,  and  the 
vendor  can  never  afterwards  use  that  space,  even  for  public  much  less  his  indi- 
vidual purposes,  in  a  maimer  inconsistent  with  the  dedication  for  a  banquette  and  ^ 
gutter.    There  can  be  no  access  without  a  banquette ;  there  can  be  no  healthful 
cleanliness  without  a  gutter. 

The  evidence  establishes,  that  three  feet  are  necessaiy  for  a  gutter  at  that 
distance  from  the  river,  and  that  the  banquettes,  in  the  city,  are  firom  eight  to 
twehre  feet  in  width.  We  will  adopt  the  medium  of  ten  feet  for  the  banquette, 
and  three  feet  for  the  gutter,  until  the  city  authorities  establish  both  by  ordinance, 
as  it  is  theur  right  and  duty  to  do. 

With  thirteen  feet  in  front  of  the  plaintiff's  property,  we  think  the  defendants 
have  no  right,  under  their  plan  and  sale,  to  claim  an  exclusive  use,  or  any  use, 
inconsistent  with  the  municipal  purposes  we  have  mentioned. 

Had  the  defendants  the  right  to  dig  a  canal  twelve  feet  wide  and  five  feet  deep, 
within  three  feet  of  the  plaintiff's  Une  7  They  contend,  that  they  were  obliged 
to  do  so  by  the  14th  section  of  their  charter,  which  required  them  to  make  a 
anitable  draining  canal  on  the  upper  side  of  their  levee  and  shelled  road.  They 
were  exempted  fipom  that  duty,  by  the  Ist  section  of  an  act  approved  tiie  16th 
of  March,  1846 ;  moreover,  a  suitable  draining  canal  at  that  part  of  their  property, 
would  be  one  sufficient  to  carry  off  the  water  coming  down  the  street,  parallel 
to  the  upper  side  of  their  shelled  road,  and  not  the  canal,  originally  intended  by 
the  Le^sJature,  to  cany  off,  through  the  Metarie  Ridge,  the  rain  and  transpira- 
tion water,  from  a  surfiice  fronting  eight  or  ten  miles  on  the  Mississippi  river, 
and  extending  back  to  the  canal.  It  is  proved,  that  a  gutter  three  feet  wide 
is  sufficient  for  draining  purposes  in  front  of  the  plaintiff.  The  defendants  were 
not,  therefore,  bound  to  the  State  to  dig  the  canal  in  controversy,  and  by  their 
sale  and  plan,  we  have  seen,  had  no  right  to  construct  it  fi)r  their  individual  pur- 
poses, at  least,  within  thirteen  feet  of  the  plaintiff's  front ;  no  man  would  have 
purchased  at  their  sale,  without  a  space  in  front  for  a  banquette  and  gutter,  or, 
with  the  belief,  that  they  might  establish  a  nuisance  within  three  feet  or  less  of 
bis  door.  We  concur  therefore  with  the  district  court  in  the  opinion,  that  the 
canal  dug  by  the  defendants  in  front  of  the  plaintiff's  property,  should  be  filled 
up  at  their  expense. 

We  see  no  reason  in  this  case  for  imposing  vindictive  damages. 

The  district  court  was  of  opinion,  that  the  defendants  dag  the  canal  meroly 
to  obtain  the  dirt  for  the  purpose  of  filling  up  their  widened  lancling.  The  plain- 
tiff also  endeavored  to  prove,  that  it  was  done  from  the  malice  of  an  agent  of  the 
bank,  against  a  former  proprietor  of  the  plaintiff's  ground.  The  evidence  does 
not  sufficiently  establish,  to  our  minds,  either  position.  On  the  contrary,  we  are 
inclined  to  think,  the  defendants  believed  they,  had  the  right  to  dig  the  canal, 
ind  that  its  construction  might  be  useful.  Even  if  it  was  dug  for  the  dirt  alone, 
to  widen  and  fill  up  the  landing,  that  improvement  has  and  wUl  prove  beneficial 
to  die  plaintiff. 

The  plaintiff  complains  of  an  unnecessary  elevation  of  the  embankment  and 
nad  in  fiont  of  him.    The  Legislature  required  the  defendants  to  constmct  a 
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KiAT       ]eTee  sufficient  for  protectioQ  from  overflow,  in  the  event  of  the  rirer  btottkiog 

New  0RLKAN8  throogh  the  levee  at  any  point  above.    Engineera  are  of  opinion,  that  the  pfe- 

Canal  AVD    g^uj  height  of  the  embankment  and  road,  was  necessary  for  that  purpose. 
Basking  vo* 

The  danger  of  the  children  of  persons  tenanting  the  plaintiff 's  house,  filling 

into  the  canal  with  peril  to  their  lives,  is  urged  as  a  leading  motive  for  damages. 

The  plaintiff  lives  on  the  other  side  of  the  lake.    His  tenant  proves  there  is  no 

serious  danger  of  the  misfortuDes  feared. 

The  plaintiff  greatly  complains  of  the  obstruction  of  the  access  to  his  premi- 
ses, from  the  shelled  road  and  landing.  The  ground,  immediately  in  front  of  his 
property,  was  very  low  before  the  canal  was  dug.  The  defendants  were  not 
obliged  to  fill  it  up ;  so  that  much  obstruction  always  existed.  Half  the  damages 
allowed  by  the  district  court,  would  have  enabled  the  plaintiff  to  have  bridged  his 
whole  front,  and  thus  to  have  avoided  the  obstructions  and  dangers  of  which  he 
complains. 

Although  it  is  proved,  that  the  property  of  the  plaintiff  is  temporarily  dete- 
riorated in  value  by  the  canal,  yet  that  is  to  be  remedied  by  filling  it  up.  We  do 
not  believe  he  wished  to  sell  his  property,  for  he  was  offered,  notwithstanding 
the  nuisance,  a  third  more  than  ho  gave  for  it  but  two  years  before.  The  only 
damage  he  can  suffer,  is  the  temporary  inconvenience  of  the  canal,  from  the 
time  he  put  the  defendants  in  default  by  tliis  suit,  commenced  in  April  3851, 
until  he  can  compel  them  to  fill  it  up  under  the  orders  of  the  district  court. 

Suits  for  damages  should  not  be  matters  of  speculation,  but  reasonable  cltums 
for  indemnification ;  and,  as  in  this  case,  we  believe  that  each  party  has  only 
exercised  and  asserted  what  they  believed  to  be  their  rights,  we  think  fire 
hundred  dollars  would  be  an  ample  indemnification  for  all  the  damages  the  plain- 
tiff has  suffered,  in  consequence  of  the  errors  committed  by  the  defendants, 
including  the  trouble  and  expense  of  establishing  his  right  to  have  it  abated. 

As  to  the  filling  up  the  canal  at  the  expense  of  the  defendants,  the  judgment 
of  the  district  court  is  affirmed.  The  defendants  are  further  enjoined  frota 
interfering  with  thirteen  feet  of  the  space  in  firont  of  the  plaintiff's  property, 
the  same  to  be  reserved  and  subject  to  the  disposition  of  the  city  authorities,  for 
a  banquette  and  gutter.  The  judgment  for  damages  is  reversed,  and  reduced  to 
five  hundred  dollars,  which  the  defendants  are  condemned  to  pay,  with  costs  in 
the  district  court ;  and  it  is  decreed,  that  the  plaintiff  pay  the  costs  of  the  appeal. 


Mary  C.  Nichols  w.  Her  Husband. 

The  wifo,  separated  from  bed  and  board,  hu  no  need,  in  any  ease,  of  the  aatfaorization  of  her 
hoiband.  She  may  make  all  contracts  not  prohibited  to  her,  as  if  she  were  onmarxied.  It 
is,  therefore,  perfectly  competent  for  her  to  make  a  oompromise  with  her  husband  respec^ 
ing  the  property  which  each  party  is  to  retain. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
EgglesioJit  for  plaintiff.     Cofun^  and  Benjamin  and  Mic<mi  for  defendant. 
By  the  court : 

RosT,  J.  By  the  judgment  which  decreed  a  separation  from  bed  and  board 
between  the  plaintiff  and  the  defendant,  the  parties  were  referred  to  a  notary  to 
■lake  a  partition  of  the  community  property;  but,  instead  of  going  through  all  the 
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i€f  ft  judicial  potitioD,  they  made  a  compromiie,  by  which  each  of  the      Nichols 
retained  a  portion  of  their  property,  and  renounced  their  righta  on  the  HEamisBAim. 
otiber  portion. 

The  plaintiff  sues  to  avoid  this  compromise,  on  the  ground  of  error  and  fraud, 
alleging  that  her  husband  concealed  from  her  a  large  portion  of  the  property  of 
the  community,  and  she  was  induced,  by  that  artifice,  to  compromise  as  she  did. 
She  caUed  upon  her  husband  to  answer  interrogatories,  and,  among  others, 
whether  the  property  embraced  in  the  act  of  compromise  contained  aU  the 
eommunily  property ;  the  answer  was :  **  It  does,  every  fraction.'* 

There  is  no  evidence  in  the  record  beyond  the  answers  of  the  plaintiff  to  the 
interrogatories,  and  the  judgment  of  the  district  court  upon  them  was,  that  the 
lifjtOa  <^the  parties  be  considered  as  settled  by  the  former  judgment  and  act  of 
compromise.    The  plaintiff  has  appealed. 

The  ground  of  fraud  upon  which  alone  the  action  rests,  is  conclusively  dis- 
proved, but  the  want  of  capacity  of  the  plaintiff  to  make  a  compromise  with  her 
husband  in  such  a  case  as  this,  is  urged,  for  the  first  time  on  the  appeal,  as  a 
sufficient  ground  for  the  reversal  of  the  judgment. 

The  irregularity  of  this  mode  of  proceeding  is  obvious;  but  this  objection  to  it 
may  be  waived  in  this  instance,  the  ground  taken  being  clearly  untenable. 

The  woman,  separated  from  bed  and  board,  has  no  need  in  any  case  of  the 
authorization  of  her  husband.  See  acts  1826,  p.  162,  sec.  2.  She  may  make 
an  contracts  not  prohibited  to  her,  as  if  she  were  unmarried.  The  contract 
entered  into  in  this  case,  so  far  from  being  one  of  those  prohibited,  is  expressly 
authorized.  Art.  2421  of  our  Code  is  a  literal  copy  of  art.  1595  of  the  Napoleon 
Ckide ;  and  here,  as  in  France,  the  first  paragraph  of  that  article  which  authorizes 
one  of  the  spouses  to  make  a  transfer  of  property  to  the  other  who  is  judicially 
separated  from  him  or  her,  in  payment  of  his  or  her  rights,  includes  community 
right.    See  Toullier,  vol.  2,  tit.  6,  No.  675.    Ibid.  vol.  13,  tit.  6,  No.  19. 

Under  art.  1304  of  the  Code,  the  rules  for  the  partitions  of  successions,  with 
the  exception  of  that  which  relates  to  collation,  are  applicable  to  partitions  of 
commimity  property,  whether  the  community  has  been  dissolved  by  death  or 
by  judicial  separation;  and  the  first  of  those  rules  is,  that  when  all  the  parties  are 
of  age,  and  present,  or  represented,  the  partition  may  be  made  in  such  form  and 
by  such  an  act  as  the  parties  interested  agree  upon.    C.  C.  1245. 

.  The  form  of  settlement  adopted  by  the  parties,  was  authorized  by  law,  and  as 
the  good  fiiith  of  the  defendant  in  making  it  has  not  been  successfully  impeached, 
the  judgment  must  be  affirmed. 

Judgment  affirmed,  the  appellant  paying  the  costs  of  this  appeal. 


Geo.  a.  Botts  and  T.  C.  Poole  v.  R.  F.  Nichols  &  Co. 

In  a  contest  for  the  ownerabip  of  glavcs,  the  plaintifTg  title  wag  gastained.  He  died,  and 
his  earatorg  brought  mit  for  the  wageg  of  the  glareg,  and  alio  for  tho  valno  of  those  that 
were  not  delivered.    Plaintiffg  had  jadgment,  which,  on  appeal,  wag  affirmed. 

Slaves  were  delivered  to  dcfendantg  on  their  giving  a  forthcoming  bond.  Held :  That  this 
drcomstance  did  not  affect  defendants'  rights  in  relation  to  tho  slaves. 

APPEAL  from  the  Fifth  District  Conrt  of   New  Orleans,   Buchanan^  J. 
Gould  and  T.  H.  Howard^  for  pkintiffs.     M.  M.   Cohen  and  John  R. 
Chymes^  far  the  defendants.     By  tlie  court : 
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BoTTs  EusTMf  C  J.    Certain  daves  were  f  eised  under  a  writ  of  attachmeat  i 

Nichols.  *^^*^  ^'  Caldtoellf  an  absconding  debtor,  aa  hia  property,  and  aabject  to  the 
payment  of  hia  debts.  They  were  claimed  by  the  defendants  aa  their  property. 
Their  title  was  an  act  of  sale  from  Caldwell  to  them.  The  court  of  the  first 
instance  gave  judgment  in  fiivor  of  the  attaching  creditor.  On  an  appeal  to  this 
coort  the  judgment  was  affirmed,  this  court  being  of  opinion  that  the  act  of  sale 
under  which  the  slaves  were  claimed  by  NiehoU  8f  Co.,  was  a  false  simulation. 
'  Caldwdl  has  since  died,  and  the  plaintiffs  are  the  curators  of  his  succeasioii, 
and  have  brought  this  suit  to  recover  from  the  defendants  wages  for  the  slaves 
during  the  time  they  were  in  their  possession,  and  the  value  of  two  of  then:i« 
which  the  defendants  had  failed  to  deliver  to  them. 

The  district  judge  gave  the  plaintiffs  judgment  for  $1260,  the  value  of  the 
two  slaves,  and  the  sum  of  ei^^ty  three  dollars  per  month  for  the  hire  of  the 
slaves  for  the  eleven  months  claimed  in  the  petition.  The  defendant  haa 
appealed. 

Under  the  decision  of  this  court,  on  the  defendants'  title,  it  is  clear  that  they 
have  no  right  to  retain  the  fruits  of  the  labor  of  the  slaves  which  did  not  belong 
to  them.  After  the  slaves  were  attached,  they  were  delivered  to  the  present 
defendants,  on  their  executing  a  forthcoming  bond.  We  do  not  perceive  that 
this  circumstance  affects  in  any  manner  their  rights  in  relation  to  the  slaves. 

The  plaintiffs  have  aaked  for  an  amendment  of  the  judgment,  in  their  favor, 
allowing  the  sum  of  fourteen  hundred  dollars  for  the  value  of  the  two  slaves,  in 
lieu  of  the  sum  of  (1260,  at  which  the  district  judge  estimated  them. 

They  wer^  wrongfully  sold  by  the  defendants,  pendmg  the  suit  in  which  they 
were  attached.  But  the  evidence  is  not  of  that  character,  as  to  their  valne,- 
which  would  authorize  us  in  changing  the  judgment  of  the  district  oouit  in  dua 
respect. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Heirs  of  Catharine  Sharp  v.  Andrew  Klienpeter. 

The  wordfl  "  lawfiil  hein,"  in  a  wiU,  refer  to  heirs  of  the  half  as  weU  us  of  the  whole 
blood,  and  eridence  cannot  be  reoeiv ed  to  ihow  that  testatrix  only  meant  a  portion  of  her 
hein  at  law.  The  admission  of  snch  eridence  woald  riitaally  defeat  the  prohibition  to 
make  verbal  testaments. 

An  ezecator,  who  is  the  debtor  of  the  snccession  on  aocoont  of  the  purchase  of  prodactiTe 
property  from  the  testator,  owes  legal  interest  on  the  installmenti  from  (heir  matority. 
Bat  his  failure  to  pay  the  debt,  which  he  owes,  does  not  sabject  him  to  the  penalties  of  the 
law  for  not  keeping  the  fnnds  of  the  snccession  in  a  bank. 

APPEAL  from  the  late  Probate  Court,  now  Sixth  Judicial  District  Coart, 
parish  of  East  Baton  Rouge,  Burk,  J.  Cyru9  Ratliff,  for  plaintiffs,  cited  : 
Bullard  and  Curry's  Digest,  p.  2,  3,  Act  of  13th  of  March,  1837.  2  Ann.  400. 
4  Ann.  29,  30  ;  and  the  case  of  the  Succession  of  Salvador  Christy,  6  Ann. 
427,  the  last  case  on  this  point  reported,  where  the  court  say,  the  act  of  13th 
Mmh,  1837,  requiring  syndics,  executors,  curators,  &c.,  to  deposit  funds  in 
their  bands  in  one  of  the  banks  allowing  interest  on  deposits,  is  not  unconstita- 
tional ;  and  such  fiduciaries  are  not  excused  from  the  penalty  imposed  by  the 
law,  upon  the  grounds  that  there  were  no  banks  which  paid  interest  on  deposits. 
If  this  case  does  not  bear  us  out  in  our  motion,  tiien  I  yield  the  point. 


NSW  CHtLEAHB,  MAT,  IBBd. 

We  will  not  troaide  the  oouit  with  any  aignment  to  rofote  the  porifeion  taken      Hsiss  of 
by  Ihe  coanael  for  the  executor,  that  Mrs,  Sniih  labored  under  an  error  of  law       Sharp 
in  making  her  will;  that  she  believed  that  her  lawful  heirs  were  her  8i8terB.aDd   kuxivxtbr. 
brothers  of  the  full  blood.    The  words  lawfbl  heirs  is  a  plain  and  unambiguous 
expreaaion,  and  cannot  be  departed  ftom.    C.  C.  882,  884,  885.    6  Ann.  232. 
See,  aa  to  the  interpretation  of  acts  of  last  will,  C.  C.  1705.    But  the  will  muBt 
stand  aa  it  is,  or  be  set  aside.    If  set  aside,  so  much  the  better  for  the  legal 
hein. 

/.  ilf.  Elam,  for  defendant.  As  to  the  plaintiffs'  complaint,  whether  heirs  of 
the  fall  blood  are  entitled  to  three-fourths  or  two-thirds  of  the  estate.  Art.  C.  C. 
909,  reqaires  that :  '*  If  they  are  of  different  marriages,  the  succession  is 
equally  divided  between  the  paternal  and  maternal  lines  of  the  deceased ;  the 
german  brokers  and  sisters  take  part  in  the  two  lines,  the  paternal  and  mater- 
nal brothers  and  sisters  each  in  their  respective  Imes  only." 

We  have  viewed  this  question  as  if  the  article  909  established  clearly  in  such 
a  case  as  this,  the  right  of  the  half  blood  to  inherit.  By  the  Old  Code  this  rig^t 
wes  denied.  In  effecting  this  ionovation  in  the  New  Code,  article  909,  the 
jurist,  in  a  note  appended  to  the  project,  remarks :  **The  38th  article  of  our  code 
makes  the  german  brothers  and  sisters  of  the  deceased,  inherit  the  whole  of  his 
anccesaion  to  the  exclusion  of  paternal  or  maternal  brothers  and  sisters,  which 
appears  to  ns  unjust;  for  the  paternal  and  maternal  brothers  and  sisters,  though 
not  so  intimately  connected  with  the  deceased  as  his  german  brothers  and  sisters, 
are  no  less  his  brothers  and  sisters,  and  ought  to  have  some  part  of  his  succes- 


The  40th  article  of  the  code,  in  the  case  in  which  the  deceased  has  left  no 
german  brothers  and  sisters,  but  only  paternal  or  maternal  brothers  or  sisters, 
has  established  a  complicated  mode  of  partition,  which  is  found  in  Law  586  of 
the  Partida,  tit.  13,  and  in  the  Febrero  Real,  book  3,  tit.  6,  Law  13,  which  pre- 
sentar  great  difficulty. 

We  have  thought  the  mode  which  we  propose,  which  is  taken  from  art.  752  of 
the  French  Code,  is  more  simple,  and  erants  eveiy  thing  which  is  required  by 
the  double  tie  which  unites  german  bromers  and  sisters,  without  sacrificing  the 
rights  of  the  paternal  brothers  and  sisters  in  the  article  mentioned. 

There  appears  to  be  in  art.  909,  C.  C.  and  art.  752,  French  Code,  a  qualified 
exception  to  the  disposition  of  such  an  estate,  in  these  words:  **  If  there  are 
brothers  and  sisters  on  one  side  only,  they  succeed  to  the  whole,  to  the  exclu- 
sk>n  of  all  the  other  relations  of  the  other  line." 

German  brothers  and  sisters  may  have  both  paternal  and  maternal  brothers 
and  sisters  of  the  half  blood :  as  for  example,  when  a  widower,  with  children, 
marries  a  widow  with  children,  the  issue  of  their  marriage  would  be  bound  as  by 
a  '*  double  tie"  to  the  half  blood  by  the  paternal  and  maternal  line,  although  the 
children  of  the  two  lines  respectively,  are  strangers  in  blood.  It  seems  to  us 
that  it  is  only  in  such  a  case,  that  german  brothers  and  sisters  are  requured  to 
divide  an  inheritance ;  but,  in  a  case  like  that  at  bar,  where  there  are  sisters  on 
one  side  only,  they  should  succeed  to  the  whole  estate  to  the  exclusion  of  all  the 
other  relations  of  the  other  line.  It  is  evident  the  article  intended  to  exclude 
some  one  under  certain  circumstances,  and  we  frankly  confess  our  inability  to 
diecover  who  was  intended  to  be  excluded,  unless  it  be  in  a  case  where  the 
»•  double  tie"  did  not  exist,  but  only  in  a  case  where  tlie  half  blood  existed  in  one 
line  only. 

If,  under  article  909,  the  half  blood  be  entitled  to  any  part  of  the  inheritance, 
the  judgment  of  the  district  court  did  them  ample  justice* 

The  demand  of  those  claiming  to  be  heirs  of  the  half  blood  should  be  rejected. 
This  depends  on  the  construction  to  be  given  to  the  intention  of  the  testatrix,  as 
her  oft-expressed  wish,  shown  by  the  answers  of  the  executor  to  interrogatories 
propounded  to  him,  and  the  testimony  of  James  C  Dawson  and  John  B.  Klien- 
jfetcTj  taken  on  the  trial.  In  fine,  whether  the  right  claimed  by  the  half  blood 
does  not  grow  out  of  an  error  of  law,  operating  on  the  mind  of  the  testatrix, 
when  in  her  will  she  said :  "  It  is  my  will,  that  £e  balance  of  my  property,  both 
real  and  personal,  and  debts  due  to  me,  shall  be  equally  divided  between  my 
lawful  heirs." 

Who  did  the  testatrix  consider  were  her  lawful  heirs? 

By  the  Code  of  1808,  the  half  blood  was  not  lawful  heirs,  db  vUe$tatOf  in  case 
dure  were  german  brothers  and  sisters.    This  rule  of  inheritance  being  known 
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Hbuu  ov     to  the  ancient  popnlation,  a  change  by  the  Code  of  1825  is  atJU  unknown  to  many 
Bhabp       of  them,  as  it  doubtleas  was  with  the  teatatrix,  at  the  date  of  her  will  and  her 

Klbikpstib   ^®*th. 

Bat  the  qneatioQ  occurs,  can  the  heirs  of  the  fall  blood  plead  an  error  of  law 
resting  on  the  mind  of  the  teatatrix  when  her  will  was  dictated,  as  to  thoae  who 
were  her  *«  lawfal  heirs  ?" 

The  jarist  who  revised  and  projected  the  Code  of  1825,  which  gave  the  half 
blood  a  right  to  inherit,  also  incorporated  in  the  code,  tit  4,  c.  2,  sec.  1,  par.  7, 
article  1840,  Errors  of  Law. 

In  a  note  appended  by  the  jariat  who  revised  and  recommended  for  adoption 
the  Code  of  1825,  it  is  said :  *^  Aa  there  has  been  much  diversity  of  opinion,  and 
many  contradictory  decisions  on  the  effect  which  errors  in  law  ought  to  have  upon 
contracts,  we  have  thought  it  proper  to  offer  some  poaitive  enactments  on  the 
sabject.  Neither  the  Napoleon  Code,  nor  that  in  force  in  this  State,  have  any 
article  on  that  subject  eo  nomine^  but  we  think  there  are  some  in  both  codes 
which  show  a  decided  intent  that  such  errors,  as  well  as  errors  in  fact,  should 
invalidate  contracts.  The  article  1109,  which  is  copied  verbatim  in  our  Code, 
(art.  9,  title  obligations,)  declares,  '^  that  is  no  valid  contract  which  is  given 
through  error,'*  without  making  any  distinction  between  error  in  law  and  error 
in  fiict.  Art.  2052  Napoleon  Code,  and  art.  10,  title  Transaction  (Compromise) 
in  our  Digest,  both  provide  that  a  compromise  shaU  not  be  attacked  for  an  error 
in  law.  Now,  there  being  no  such  objection  in  any  other  contract,  it  is  fair  to 
conclude  that  the  general  expression  of  the  article  9  would  have  given  rise  to  a 
rescision  of  all  contracts,  including  those  of  compromise,  or  there  would  have 
been  no  reason  for  tiie  special  restriction. 

The  reason  of  allowing  a  rescision  for  errors  of  law,  appears  to  us  equally 
<M«  evident  in  both  cases.  Our  code,  and  that  of  most  other  nations,  has  established, 
that  when  an  obligation  is  entered  into  without  a  cause,  or  with  a  false  or  unlaw- 
ful cause,  it  is  void.  Art.  31,  tit.  Obligation.  If,  therefore,  an  opinion  of  my 
right  is  the  sole  cause  of  my  agreement,  and  that  opinion  is  false,  there  is  then 
no  cause,  no  more  than  there  would  be  if  the  error  bore  on  the  substautial  fact, 
which  was  the  cause  of  the  contract,  and  of  course  the  contract  is  void.  Oar 
opinion  on  this  subject  is  supported  by  D'Aguesseau  in  his  treatise  on  the  subject, 
Pothier  in  his  Pandects,  vol.  1,  p.  645,  Domat,  law  1,  tit.  18,  No.  14,  Vennius, 
Huberus  and  other  celebrated  civilians,  and  by  several  learned  writers  in  the 
English  law.  The  maxim  that  all  are  presumed  to  know  the  law,  we  appre- 
hend, applies  principally  to  duties,  not  to  contracts.  But  a  few  of  the  3522 
articles  of  our  code  are  enactments  of  positive  law.  The  capacities  and  iocapa- 
cities  of  persons  being  defined,  declaring  what  acts  may  or  may  not  be  contrary 
to  good  morals  and  public  order,  persons  are  lefl;  free  to  make  their  agreemeots, 
legally  entered  into,  to  have  the  effect  of  laws.  The  code  is  principally  illustra- 
tive of  principles  which  should  be  implied  in  every  contract,  influenced  by  the 
perpetual  disposition  to  render  every  man  his  due. 

By  the  court: 

RosT,  J.  This  is  a  suit  by  the  heirs  of  Mary  B,  Sharpe^  some  of  whom 
are  descendants  of  brothers  and  sisters  of  the  whole  blood,  and  others  are 
descendants  of  brothers  and  sisters  of  the  half  blood  of  the  deceased,  against 
her  executor,  to  compel  him  to  account  for,  and  distribute  among  them,  the 
funds  in  his  hands. 

The  executor  rendered  his  account,  showing  a  balance  of  915,760  86  in 
fevor  of  the.  succession,  after  paying  the  debts  and  particular  legacies.  He 
averred,  at  the  same  time,  that  he  was  one  of  the  hein  of  the  whole  blood,  and 
denied  the  right  of  the  descendants  of  the  brothers  and  sisters  of  the  half  blood 
to  inherit  any  portion  of  the  succession. 

The  district  judge  homologated  the  account  of  the  executor,  and  ordered  hira  to 
pay  three-fourths  of  the  amount  in  his  hands,  to  the  heirs  of  the  whole  blood,  and 
the  other  fourth  to  the  heirs  of  the  half  blood.  He  allowed  legal  interest  on  that 
balance,  from  the  judicial  demand,  instead  of  the  interest  of  20  per  cent  claimed 
by  the  plaintiffs,  on  the  ground  that  the  executor  failed  to  deposit  the  funds  of  the 
succession  in  bank,  as  required  by  the  act  of  1837. 
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The  phintiffs  hare  sU  appealed,  and  the  executor  has  asked  that  the  judgment     Hbirb  or 
be  amended,  so  as  to  reject  the  demand  of  the  heira  of  the  half  blood,  and  tihe  «. 

allowance  against  him  of  legal  interest.  Klimipimb 

As  all  the  heirs  of  the  whole  blood,  except  the  defendant,  hare  joined  in  the 
same  suit  with  the  heirs  of  the  half  blood  to  claim  the  succession  as  heirs  at  law, 
and  hare  set  up  no  claim  under  the  wiU  of  Mary  B.  Sifiarjpe^  the  district  judge 
properiy  ordered  the  distribution  between  both  classes  of*  heirs  to  be  made  in 
conformiQr  with  article  909  of  the  code,  and  the  executor  hefi  no  capacity  to 
contest,  in  behalf  of  the  heirs  of  the  whole  blood,  claims  which  they  have 
judicially  admitted. 

The  executor  being  himself  an  heir  both  at  law  and  under  the  will,  had 
undoubtedly  the  right  to  claim,  as  testamentary  heir,  and  to  contest  the  rights 
of  any  of  the  plaintiffs  as  heirs  at  law ;  but  he  has  not  done  so,  he  simply  alleges 
that  he  is  one  of  the  heirs  of  the  full  blood,  and  denies  that  the  heirs  of  the  half 
blood  are  entitled  to  inherit  any  portion  of  the  succession ;  the  will  is  no  where 
mentioned  by  him,  and  his  rights,  as  Ueir  at  law,  being  fully  recognized  by  the 
judgment,  be  has  no  cause  of  complaint 

The  question,  who  the  testatrix  meant  by  her  lawful  heirs,  when  she  ordered 
her  property  to  be  equally  divided  between  them,  does  not  occur,  and  if  it  did 
the  result  would  certainly  not  be  fiirorable  to  the  appellee.  The  words  lawful 
heirs  are  free  from  ambiguity,  and  no  eridence  was  admissible  to.  prove  that  she 
only  meant  a  portion  of  her  heirs  at  law;  that  eridence  would  rirtually  defeat 
the  prohibition  to  make  rerbal  testaments. 

The  executor  haring  purchased  properly  from  the  deceased,  and  being  a 
debtor  of  the  succession  for  the  price  of  it,  to  the  entire  amount  remaining  in 
his  hands  when  the  motion  to  produce  his  bank  book  was  made,  we  think  -that 
the  Act  of  1837  is  not  applicable  to  him,  but  the  property  which  he  purchased 
being  productire,  we  aro  of  opinion  that  he  should  have  been  charged  with  legal 
interest  from  the  maturity  of  the  different  installments  of  his  debt. 

The  plaintiffs  object  to  the  charge  of  $1500  made  by  the  executor,  for  a  like 

sum  paid  by  the  testatrix  to  D,  Smithy  in  April,  1839 ;  he  was  the  agent  of  the 

testatrix,  and  had  the  sole  management  of  the  plantation  which  he  purchased 

Tom  her  shortly  after;  he  has  charged  himself,  in  his  account,  with  the  proceeds 

tf  the  cotton  crop  of  1838,  and,  as  it  may  be  fairly  inferred  from  the  eridence 

bat  she  had  no  other  means  besides  the  crop  to  pay  that  sum,  we  cannot  say. 

lat  the  district  judge  erred  in  deducting  it  from  the  proceeds  of  the  crop. 

The  allowance  of  ioterest  from  the  maturity  of  the  installments,  and  the 

iglect  of  counsel  to  submit  a  decree,  showing  the  share  of  each  of  the  parties 

^y  represent,  after  deducting  the  amounts  they  hare  receired,  makes  it 

asessary  to  reverse  the  judgment  and  to  remand  the  case.    That  interest  will 

iirease  the  balance  against  the  executor  in  his  account  from  $15,760  to 

tl,528  40,  to  be  distributed  as  follows :  three-fourths  to  the  heirs  of  the  whole 

bid,  and  one-fourth  to  the  heirs  of  the  half  blood. 

;  is  therefore  ordered,  that  the  judgment  be  reversed.  It  is  further  ordered, 
tb  the  executor  distribute  among  the  heirs  of  the  half  blood,  the  sum  of 
too,  12.  It  is  further  ordered,  that  he  account  to  the  heirs  of  the  whole 
blo^  for  sixteen  thousand  one  hundred  and  forty  seren  dollars  thirty-six  cents, 
denting  from  their  respective  shares  the  amount  paid  each  of  them,  with  legal 
int^st  from  the  date  of  payment  to  this  day.  It  is  further  ordered,  that  the 
acciit  of  the  executor,  as  amended,  be  approred  and  homologated,  and  the 
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HiiBs  OF     eaae  remanded  for  a  partifoi  anioiig  the  heirs,  in  oonfomuty  witti  tfak  deeree, 

^"^       aod  Willi  directioiif  to  the  district  judge  to  dbw  legal  intereot  from  this  date 

RLsiuFsmL  upon  half  of  the  amounts  coming  to  them  on  the  final  partition.    It  is  further 

<n!derBd,  that  the  costs  of  this  appeal  be  paid  by  Andrew  Klampeter  penonaUy. 


iJ 


!i22     ^  Corcoran  v.  Riddell. 

The  return  of  a  citation  of  the  hnsband,  wfaicb  abowi  a  serriee  made  upon  the  wife,  withont 
ftating  that  the  hoflbandwai  absent  from  fail  domicil,  ia  defective.  The  fact  of  absence 
must  appear  from  the  retom,  onaided  by  other  evidence. 

The  vendorof  a  judgment,  who  stipnlates  against  any  reconrse  or  claim  whatsoever  against 
him,  is  not  relieved  from  the  impUed  warranty  of  the  existence  of  the  debt  at  the  time  of 
the  transfer,  in  the  form  in  which  it  purported  to  exist,  that  is  to  say,  in  the  form  of  a 
judgment. 

Bven  in  case  of  stipulation  of  no  warranty,  the  seller,  in  case  of  eviction,  is  liable  for  a  res- 
titation  of  the  price,  aniess  the  bayer  was  aware  at  the  time  of  the  sale  of  the  danger  of 
eviction,  and  purchased  at  his  peril;  and  this  principle  of  the  contract  of  sale,  applies  not 
only  to  the  sale  of  corporeal  things,  but  also  to  the  sale  of  a  debt. 

Where  Ihe  seller  is  in  good  faith,  and  the  purchaser  is  evicted  of  the  thing  bought,  the 
maatfure  of  damages  against  the  former,  is  the  restitution  of  tiie  price  and  the  costs  of  the 
action  under  which  he  was  evicted. 

APPEAL  from  the  Fifth  District  Court  of  New  Orieans,   Buchanan,  J. 
fVarfidd,  for  plaintiff.     BarUetUy  for  defendant    Pilot,  for  the  Citizens' 
Bank,  called  in  warranty. 

By  the  court  :♦ 

Slidell,  J.  The  district  judge  did  not  err  in  adjudging  the  nullity  of  the 
judgment  rendered  in  favor  of  the  Citizen^  Bank  v.  Corcoran.  The  validity  of 
diat  judgment  depends  upon  the  return  of  service  of  citation,  unaided  by  other 
evidence.  The  return  is  defective,  for  it  shows  a  service  made  upon  Corcoran^s 
wife,  without  stating  that  he  was  absent  from  his  domicil  at  the  time  of  service. 
The  code  allows  a  service  by  delivering  the  citation  to  a  free  person,  apparently 
above  the  age  of  fourteen  years,  living  in  the  house  when  the  defendant  is 
absent.  189  C.  P.  The  fact  of  absence  must  appear.  Oakey  v.  Drummond^ 
4  Ann.  363.    Kendrick  v.  Kcndrick,  19  L.  R.  38. 

When  this  suit  was  brought  against  Riddell  to  annul  the  judgment,  he  callec 
in  warranty  the  Citizens^  Sank,  from  whom  he  purchased,  and  prayed,  that  ii 
case  it  should  be  decided  that  the  judgment  agunst  Corcoran  was  null,  the  ban 
should  be  condemned  to  pay  him  its  amount,  with  interest  and  costs ;  and  alt 
prayed  for  general  relief. 

It  appears  that  the  bank  obtained  a  judgment  against  Whcdin  and  Corcora 
on  sundry  notes  made  by  Wkalin,  for  the  payment  of  which  Corcoran  was  si 
to  have  bound  himself.  This  judgment  the  bank  assigned  to  Riddell,  for  a  pr 
in  eash  equal  to  about  one-tenth  of  its  amount,  by  a  written  transfer,  in  whic) 
was  stated  that  the  assignment  was  made  without  any  recourse  or  claim  wf 
soever  against  the  vendor.  The  district  judge  was  of  opinion  that,  under  a 
agreement,  the  defendant  took  on  himself  all  the  risk  of  the  speculation,  andd 
no  right  to  look  to  the  bank  for  reimbursement.  There  being  no  evidence  ofy 

*  Proton,  J.,  decUned  sitting  in  this  case,  being  a  stockholder  in  the  Citizens'  Bank. 
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igreement,  the  liability  of  the  bank  rests  solely  upon  the  written  (Toacoiuif 
coDlract,  andt  we  are  of  opinion,  that  the  district  judge  erred  in  its  interpretation,  bjddell. 
It  uoqaestionably  relieved  the  bank  from  any  guarantee  of  the  solvency  of  the 
debtonv  but  not  from  the  implied  warranty  of  the  existence  of  the  debt  at  the  time 
of  the  tzanafer,  in  the  form  in  which  it  purported  to  exist,  that  is  to  say,  in  the 
form  of  a  judgment.  It  turns  out  that  the  judgmeot  had  no  legal  existence. 
Thus,  the  indebtedness  of  Corcoran,  supposing  it  to  exist  at  all,  of  which  we  have 
no  evidence,  exists  in  a  form  less  advantageous  to  the  purchaser.  He  has  not 
the  right  of  issuing  execution  against  Corcoran,  nor  the  means  of  obtaining  a 
Judicial  mortgage  upon  his  property ;  and  the  indebtedness  of  Corcoran  is  as 
matter  in  pais  and  disputable,  instead  of  being  res  judicata.  If  we  were  per- 
mitted to  interpret  the  language  of  the  contract  by  the  mere  standard  of  common 
parlance,  considered  in  connection  with  the  lowness  of  price,  we  might  perhaps 
say,  that  any  warranty  whatever  was  excluded.  But  the  code  is  very  stringent 
on  this  point,  and  has  expressly  provided  that,  eveo  in  case  of  stipulation  of  no 
warran^,  the  seller,  in  case  of  eviction,  is  liable  to  a  restitution  of  the  price, 
unless  the  buyer  was  aware,  at  the  time  of  the  sale,  of  the  danger  of  the  eviction, 
and  purchased  at  his  peril  and  risk.  This  principle  of  the  contract  of  sale,  applies 
not  only  to  the  sale  of  corporeal  things,  but  also  to  the  sale  of  a  debt.  See  Civil 
Code  2616.  Troplong  No.  935,  936,  937.  Merlin  verbo  Garantie  des  creauces. 
Toler  V.  Swayze,  2  Ann.  881. 

We  are  of  opinion,  therefore,  that  the  district  judge  erred  in  giving  judgment 
in  favor  of  the  bank,  and  thus  throwing  upon  Riddell  the  costs  of  the  action  of 
nullity.  , 

We  are  clearly  of  opinion  that  Riddell  was  not  entitled,  under  the  terms  of  the 
sale,  to  recover  from  the  bank  the  whole  amount  of  the  debt  purchased  by  him 
at  one-tenth  of  its  face.  The  bank  was  in  good  faith ;  and  the  true  equity 
between  buyer  and  seller,  in  a  case  of  this  sort,  is,  clearly,  that  neither  should  be 
enriched  by  the  transaction,  if  it  be  rescinded.  The  recourse  of  Riddell  must 
be  limited  to  an  indemnity  for  the  costs  of  this  action  and  to  the  restitution  of  the 
price.  If  there  had  been  a  formal  prayer  for  the  rescision  of  the  sale,  so  as  to 
have  presented  a  distinct  issue  as  to  his  right  to  such  relief,  we  would  have 
accorded  to  it,  under  the  evidence  before  us.  But,  as  the  case  is  presented,  it 
is  more  equitable  to  leave  the  matter  open,  relieving  him  only  to  the  extent  to 
which  he  was  clearly  entitled  Indeed,  as  the  cause  has  been  conducted,  it  does 
not  appear  whether  Riddell  desired  to  annul  the  sale,  or  whether  the  bank 
might  not  have  assented  to  the  rescision,  if  asked ;  for,  it  will  be  observed  that 
the  validity  of  the  judgment  against  TVhalin  is  undisputed. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court,  so  far  as  it 
annuls  the  judgment  against  Corcoran,  be  affirmed ;  that,  in  other  respects,  it  be 
reversed ;  that  all  the  costs  of  suit  in  the  court  below,  and  those  of  this  appeal,  be 
paid  by  the  Citizens*  Bank,  and  that  the  right  of  Riddell  to  suo  for  a  rescision  of 
the  sale,  be  reserved. 


RicuLFi  &  Co.  v»  Delacroix  &  Co. 

An  assigiiment  made  by  rd  inidvent,  which  stipalates  for  an  absolate  ducbarge  of  tho 
•aaignor,  aod  exclodes  all  those  creditora  who  woald  not  lign  sach  discharge  from  any 
partieipatk>n  in  the  dividends,  is  null. 
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BicuLvi  A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Stravfbridge,  J. 
Delacaoix.    a  Bounty,  for  plaintiff.    L.  Jamn,  for  defendant    By  the  court : 

Slidell,  J.  This  appeal  comes  before  us  upon  a  confused  and  imperfect 
record.  An  examination  of  the  case,  under  such  circumstances,  has  not  satisfied 
us  that  the  appellants  are  entitled  to  a  reversal  of  the  judgment,  or  that  injustice 
has  been  done. 

We  are  clearly  of  opinion,  that  the  assignment  made  by  Fuselier,  who  was 
insolvent,  which  a  portion  of  his  creditors  accepted,  and  under  which  Blanckard 
and  Rochereau  were  appointed  agents  or  assignees,  was  illegal  on  its  fiice,  inas- 
much as  it  stipulated  for  an  absolute  discharge  of  the  assignor,  and  excluded 
all  those  who  would  not  sign  such  discharge,  from  any  participation  in  the  divi- 
dends. The  assignees,  and  others,  may  have  acted  with  good  motives,  with  a 
belief  that  the  assignment  was  best  for  all  concerned,  and  in  a  natural  spirit  of 
indulgence  to  a  very  young  man,  who  seems  to  have  been  the  victim  of  llie 
faults  of  others,  and  his  own  inexperience.  But  the  assignment  was  in  manifest 
violation  of  the  wise  policy  of  our  laws,  and  cannot  be  sustained  against  the 
plaintiffs,  lawful  creditors  at  the  date  of  its  execution. 

The  confession  of  judgment  in  &vor  of  Rochereau  et  aU,  was  illegally  obtained, 
as  against  the  plaintiffs.  The  point  of  non-joinder  of  the  persons  associated 
with  the  appellants,  Rochereau  and  Blanchardf  in  that  judgment,  appears  to  us 
to  come  too  late. 

Judgment  affirmed,  with  costs. 


Municipality  No.  Three  v.  The  Levee  Steam  Cotton  Press 

Company. 

The  aoceptEDce  of  a  dedication  to  the  public,  implied  finom  mer,  ii  a  deviation  from  the  civil 
law  proper,  foroed,  aa  it  were,  apon  ooartg,  by  the  necesdtiea  of  theooontiy,  and  resting 
purely  upon  precedent.  But  when  the  dedication  reiti  upon  the  naked  acceptance  fat 
the  public,  whoever  acoepti  muat  be  clothed  with  the  authority  of  the  sovereign,  or  the 
acceptance  is  not  binding. 

The  right  to  establish  public  places  and  to  change  their  destination,  is  an  attribute  of  more- 
reignty  which  the  Legislature  may  delegate  to  corporations.  The  Legislature  of  Louisi- 
ana has  delegated  this  power  to  the  city  of  New  Orleans,  without  reservation ;  under  the 
grant,  it  is  competent  for  the  city  government  to  accept  a  dedication  of  public  streets,  and 
equally  competent  for  it  to  annul  the  acceptance  before  the  streets  have  been  opened, 
provided  no  vested  right,  acquired  under  the  dedicatioii,  is  affected  by  the  change. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Rose- 
lius,  for  plaintiffs. 
L.  Janin,  for  defendant.  If  the  dedication  was  only  inchoate,  not  fbU 
lowed  by  use,  the  council  had  undoubtedly  the  right  to  renounce  it  with 
the  consent  of  the  owner  of  the  hind,  no  rights  being  as  yet  vested  in  any 
one  under  the  dedication.  When  a  street  has  been  laid  out  by  a  proprietor 
and  accepted  by  the  council,  can  it  be  pretended,  that  while  it  was  still  unopened 
and  existed  only  on  paper,  and  before  any  sales  had  been  made  of  the  property, 
the  council  could  not,  widi  the  consent  of  the  proprietor,  alter  its  directioD,  if 
they  found  another  direction  more  useful  to  the  public  ?  To  deny  this  right, 
would  be  declaring,  that  municipal  corporations  have  power  to  do  harm,  and 
that  they  are  powerless  to  do  good,  and  that  they  cannot  correct  their  own 
errors,  however  palpable  they  might  be,  and  though  no  one  could  be  injured  by 
the  correction. 
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By  die  etnut :  1I«tiiic»autt 

RosT,  J.    The  phuntiffs  sue  far  the  pnrpoae  of  compelling  the  defendants  to         '  9. 
op«i,  at  their  own  expense  and  charge,  certam  streets,  through  the  properly  ^'^%  ^'^ 
ofw  which  the  buildiogs  and  machinery  of  the  cotton  press  are  erected     The      Compaht. 
&elB  of  the  ease  are  stated  as  follows,  by  the  district  judge  in  his  opinion : 

*'  In  May  1831,  MacUtme  Lalawie  addressed  a  letter  to  the  City  Council  of 
New  Orleans,  asking  their  approval  of  a  plan,  in  accordance  with  which  she 
ptoposed  to  convert  a  portion  of  rural  property  into  uihan  property ;  a  copy  oi 
this  plan  is  annexed  to  the  petition.  On  the  10th  May,  1831,  the  council 
approved  of  the  pUm,  and  granted  the  requisite  permission  to  open  the  streets 
designated  therein.  The  plan  appears  to  have  been  deposited  in  the  archives  of 
the  municipality.  On  the  18th  July,  1831,  Madame  Lalawie  again  addressed 
a  letter  to  the  council,  stating,  that  inasmuch  as  she  had  not  been  able  to  cany 
out  her  intention  of  converting  her  property  into  a  faubourg,  she  requested 
that  they  would  consider  the  proposition  as  not  having  been  made,  **  de  consider 
comme  nonavenne  la  demande  que  je  lui  avais  fitite  pour  6tre  autoris^e  k  ^tablir 
le  faubourg  Delphine.'*  She  also  asked  that  they  would  pass  a  resolution  to 
annul  their  previous  action  on  the  subject,  in  order  that  she  might  be  able  to 
dispose  of  her  property  to  better  advantage.  This  letter  was  acted  upon,  on 
the  22d  of  July,  1831.  The  council  repealed  the  resolution  of  the  10th  May, 
1831,  and  authorized  her  to  withdraw  her  plan,  which  was  accordingly  done. 
On  the  26th  July.  1831,  the  whole  of  the  property  designated  on  the  plan,  includ- 
ing three  lots  which  had  been  sold  to  Raboum  and  Lefort^  were  purchased  by 
the  defendants." 

On  the  10th  April,  1833,  the  President  of  the  Cotton  Press  Company,  pre- 
sented a  plan  of  divisbn  of  their  property  (being  the  same  which  they  had  pur- 
chased of  Madame  Lalaurie)  to  the  council.  This  plan  was  approved  and 
adopted,  and  the  faubourg  was  laid  off  in  accordance  therewith.  By  this  last 
plan,  the  spaces  which  the  plaintiffs  claim  as  public  streets,  were  reserved  for 
the  cotton  press;  they  had  previously  been  built  upon  by  the  defendants,  and 
have  been  in  their  private  possession  and  use  ever  since. 

On  those  facts,  the  main  question  which  the  case  presents  is,  whether  the 
city  council  could  surrender  the  right  to  the  opening  of  the  streets  represented 
in  the  first  plan,  as  running  through  the  property  of  the  defendants  ?  The 
appeal  is  prosecuted  by  the  municipality,  from  a  judgment  recognizing  that  right. 

It  is  not  pretended  that  the  streets  were  ever  opened  or  used  by  the  public, 
and  it  is  conceded,  that  as  soon  as  the  ordinance,  revoking  the  acceptance  of  the 
offer  of  Madame  Lalaurie^  was  passed,  the  defendants  purchased  the  property, 
and  were  permitted  to  erect  upon  it  costiy  buildings  and  machinery,  the  remo- 
val of  which  over  the  places  claimed  for  streets,  would  cause  them  an  injury  of 
S30,000,  besides  destroying  the  usefulness  of  the  property  as  a  cotton  press. 
But  the  plaintiffs  contend,  that  the  presentation  of  the  plan  was  an  offer  to 
dedicate  the  streets  to  the  public ;  that  the  approval  of  it  by  the  municipality, 
10  an  express  acceptance  of  the  dedication,  and  that  the  dedication  once  made 
and  accepted,  could  not  be  annulled  by  any  subsequent  act  of  the  parties,  but 
must  remain  in  force,  until  the  destination  of  the  property  is  changed  by  the 
sovereign  power  of  the  State. 

The  rule  that  things  idira  commerdtan*  can  only  be  brought  back  into  com- 
mCTce  by  the  act  of  the  sovereign,  is  the  corollaiy  of  that  elementary  principle 
of  the  civil  law,  that  the  sovereign  alone  is  competent  to  place  things,  which  are 
in  commerce  ultra  commerciumf  and  the  appellants  are  placed  in  the  dilemma 
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MniriciTAiiTT  that  if  the  dedication  was  Dot  revoked  by  the  second  ordinance,  for  want  of 

^  vf  ^'^    power  in  the  city  council,  it  was  not,  for  the  same  reason,  legally  accepted  by 

Levei  Stiam  the  fiiat  ordinance. 

Cotton  Press      _,  ^    • ,    ,.      .  ,         , -  .       ,    .  ^ 

CoMPANT.         The  acceptance  of  a  dedication  to  the  public,  implied  from  u$er^  is  a  devmtien 

from  the  principle  of  the  civil  law,  forced,  as  it  were,  npon  conrtsby  the  necessi- 
ties of  the  country,  and  resting  purely  on  precedent ;  but  when,  as  in  this  case,  the 
dedication  rests  upon  the  naked  acceptance  for  the  public,  whoever  accepts  must 
be  clothed  with  the  authority  of  the  sovereign,  or  the  acceptance  is  not  binding. 

The  right  to  establish  public  places  and  to  change  their  destination,  is,  like 
that  of  levying  taxes,  one  of  the  attributes  of  sovereignty ;  both  are  vested  in 
the  Legislature  by  the  Constitution,  and  it  may  delegate  part  of  those  powers 
to  corporations  or  individuals,  if,  in  its  opinion,  the  public  interest  requires  it. 
Thus  the  power  of  taxation  has  been  delegated  to  police  juries,  municipal  cor- 
porations, school  directors  and  others. 

The  power  of  opening,  widening  and  continuing  streets,  was,  in  like  manner, 
delegated  to  this  city  by  the  19th  section  of  the  act  of  incorporation,  and,  under 
it,  the  pluntiffs  had  clearly  the  right  to  accept  the  streets  offered  by  Madame 
Lalaurie  through  her  property. 

This  delegation  of  power  is  made  without  any  reservation,  and  tlie  city 
government  can  do,  under  it,  all  that  the  Legislature  has  a  rightfto  do,  in  the 
opening  of  new  streets ;  it  represents  not  only  the  city,  but  the  public  at  large, 
and  may  revoke  ordinances  establishing  new  streets,  until  they  are  opened,  if, 
in  the  exercise  of  its  discretion,  it  ascertains  that  the  opening  of  them  would  be 
injurious  to  the  public  interest;  provided,  however,  that  no  vested  right  acquired 
under  the  dedication,  is  affected  by  the  change. 

There  is  another  consideration  dwelt  upon  by  the  district  judge,  which  can- 
not fail  to  have  great  weight  with  all  just  men.  It  is,  that  the  plaintiflTs  accepted 
the  new  plan  offered  by  the  defendants;  encouraged  them  to  build  and 
enlarge  their  cotton  press,  and  that  they  and  the  public  have  slept  twenty  years 
upon  their  pretended  right;  the  equity  as  well  as  the  law  of  the  case,  is  against 
them. 

Judgment  is  affirmed,  with  costs. 


Taylor  and  Hadden  v.  B.  L.  Joor. 

It  if  the  settled  jariipixtdence  of  the  Umted  States,  that  the  pleaof  a  statate  of  limitation  to 
an  action  on  a  judgment  rendered  in  another  State,  is  a  plea  to  the  remedy,  and,  therefbro, 
the  lex  fori  mast  govern.  There  is  nothing  in  the  Constitntion  of  the  United  States,  or  laws 
under  it,  to  justify  an  exception  to  the  rule. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  A,  N- 
Ogden,  for  plaintiffs.  /.  H.  Van  DaUon,  for  defendant.  By  the  court : 
£usTis,  C.  J.  This  suit  was  commenced,  by  attacbment«  for  the  recovery  of 
the  amount  of  a  judgment  rendered  against  the  defendant  in  the  Circuit  Court 
of  Wilkinson  County,  in  the  State  of  Mississippi,  on  the  14th  of  October,  1842. 
There  was  judgment  in  the  district  court  for  the  plaintiffs,  andthe  defendant  has 
appealed. 

The  defence  was  a  plea  of  prescription;  and  the  district  judge  held  the  term 
of  prescription  of  the  law  of  Louisiana,  to  be  exclusively  applicable  to  the  ( 
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We  have  recently  considered  this  subject,  in  the  case  of  Bacon  et  al.       Tatlor 
▼•  DaklgreeHf  and  we  then  held,  nnder  the  Code  of  Practice,  art.  13,  and  the         j^^ 
well  established  jarisprudence,  that  the  prescription  of  the  forum,  or  of  the 
pJace  where  the  remedy  is  sought,  must  govern  in  aU  suits  for  the  recovery  of 
debts. 

The  principal  ground  on  which  a  reversal  of  this  judgment  is  sought  is,  that  the 
Constitution  of  the  United  States  excepts  judgments  rendered  in  courts  of  the  « 
States,  from  the  operation  of  this  general  rule.  We  do  not  so  understand  the 
operation  of  the  Constitution  and  Laws  of  the  United  States,  which  relate  to  the 
effect  of  judgments.  By  virtue  of  their  provisions,  a  judgment,  rendered  in  other 
States,  is  put  on  the  footing  of  a  domestic  judgment,  by  which  is  meant,  not  that 
it  has  the  force  and  effect  of  a  domestic  j  odgment  beyond  the  jurisdiction  declaring 
it  to  be  a  judgment,  but  a  domestic  judgment  as  to  the  subject  matter  oi  the 
suit ;  and,  if  it  is  conclusive  in  the  State  where  it  is  pronounced,  it  is  equally 
Gonclusive  in  other  States. 

It  is  the  settled  jurisprudence  of  the  United  States,  that  the  plea  of  a  statute 
of  limitations,  to  an  action  on  a  judgment  rendered  in  another  State,  is  a  plea  to 
the  remedy,  and  therefore  the  lex  fori  must  govern.  McElfoy  v.  Cohen,  13 
Peters,  327. 

The  statute  of  the  State  of  Mississippi,  relied  upon  by  the  defendant,  provides, 
that  no  judgment  rendered  in  the  courts  of  that  State  shall  be  revived  by  scire 
Jaciat ;  and  that  no  action  of  debt  shall  be  instituted  thereon  after  the  expiration 
of  seven  years  from  the  date  thereof ;  nor  shall  any  execntion  issue  thereon  after 
seven  years  from  the  time  the  last  execution  issued  on  said  judgment. 

This  is  a  statute  of  limitation  by  its  very  terms,  and  is  so  considered  in  the  courts 
of  that  State ;  and  it  is  not  a  valid  plea  to  the  plaintiffs'  action. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 

I    7    27* 
I  45  13g7 

I    7    «78 

The  State  op  Louisiana  v.  James  Cassidy.  liLiS 

7    ^78, 

48  I020l 

Ckarlet  Ford  gave  a  bond,  with  Jamet  Coitidy  as  hii  larety,  in  the  aom  of  $1000,  condi-  49  isSs 

tioned,  that  he  shoald  appear  before  the  Firat  District  Goart,  to  answer  Aharge  of  lar-  ' 

ceny,  and  not  depart  without  leave  of  the  coart.    The  derk  issaed  a  notice,  stating  that, 

on  a  certain  day,  the  party  to  the  appearance  bond  was  called,  bat  failed  to  appear;  that 

the  surety  was  called  upon  to  produce  him,  but  failed  to  do  so ;  that  the  bond  was  thereforo 

forfeited,  and  judgment  entered  against  the  surety.    It  was  held,  that  this  was  a  sufBcient 

notice  under  the  act  of  the  11th  of  March,  1837. 

The  party  to  such  a  bond  shoald,  if  there  be  legal  grounds,  make  an  application  to  the  court 
to  set  aside  the  judgment  rendered  upon  it,  within  ten  days  after  the  notification  thereof. 
If  such  application  be  overruled,  be  is  allowed  ten  days,  from  the  judgment  overruling  his 
application,  for  a  suspensive  appeal ;  and  if  he  make  no  such  application,  he  is  allowed  a 
suspensive  appeal  within  ten  days  from  the  notification  of  the  judgment  If  no  such 
appeal  be  taken  within  the  periods  stated,  he  is  entitled  to  a  devolutive  appeal  only. 

Where  it  does  not  appear  by  the  petition  tor  a  writ  of  prohibition,  that  the  sheriff  was  about 
to  sell  the  property  seised,  before  the  final  disposition  of  the  injunction  suit,  [the  object  of 
which  was  to  restrain  him  firom  executing  the  judgment,  but  merely  that  he  was  about 
to  close  up  the  house  seized,  the  writ  wiU  not  be  granted. 

Although  the  statute  provides,  as  the  condition  of  the  bond,  that  the  accused  shall  appear;  yet 
that  means  an  effectual  appearance,  that  is,  that  the  party  shall  remain  and  submit  to  triaL 
Where,  therefore,  the  bond  which  the  accused  and  his  surety  signed,  expressed  on  it 
face,  that  the  accused  shall  be  and  appear  befiore  the  First  District  Court  of  New  Oleans, 

35 
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Stats  and  not  depart  tlienoe  witihoiit  leave  of  tlie  oonrt^  to  aniwer  to  the  oonplanit  bnafftt 

*•  against  him  for  larceny,  it  waa  held,  that  aoch  a  oondikion  waf  not  more  onerooa  than  that 

GiflSiDr.  ^hich  the  spirit  of  the  statate  imposed. 

APPEAL  iiroiii  the  First  Diftrict  Court  of  New  Orleans,  Larue,  J.  T.  H. 
Howardy  for  appellant.    Isaac  Jchnsarit  Attorney  General,  for  appellee. 

On  an  application  for  a  writ  of  prohibition.'*    By  the  court : 

Preston,  J.  On  the  20th  of  June,  1850,  a  judgment  for  $1000  was  ren- 
dered by  the  First  District  Court,  against  James  Cassidy.sa  the  surety  of 
Charles  Ford,  on  a  bond  conditioned  for  his  appearance  before  the  court  to 
answer  a  charge  of  larceny  preferred  against  him  by  the  district  attorney,  in 
that  court.  Ten  days'  notice  of  the  judgment  was  given  to  him,  in  pursuance  of 
the  act  of  the  11th  of  March,  1837 ;  he  did  not  cause  it  to  be  set  aside  for  any 
of  the  reasons  or  by  the  means  specified  in  the  act,  and  on  the  2d  of  July,  1850, 
the  judgment  was  signed.  Sometime  afterwards,  though  the  date  does  not 
appear,  execution  was  issued  against  him  upon  the  judgment,  and  the  sheriff, 
under  the  directions  of  the  district  attorney,  proceeded  to  seize  his  proper^. 
On  the  28th  of  April,  1851,  and  we  suppose  sometime  after  the  execution  waa 
issued,  he  took  an  appeal  from  the  judgment. 

It  appears,  moreover,  by  his  petition  to  this  court,  for  a  writ  of  prohibition 
against  the  execution  of  the  judgment,  that  he  obtained  an  injunction  against  the 
further  execution  of  the  judgment.  The  injunction  was  dissolved,  and  he  took 
a  suspensive  appeal  from  the  judgment  by  which  it  was  dissolved.  He  then 
applied  to  the  district  court  for  an  order  to  restrain  the  sheriff  from  shutting  up 
the  house  he  had  seized,  on  account  of  the  appeals  he  had  taken  in  the  case. 
The  district  court  refused  to  grant  the  application,  on  the  ground,  that  die 
appeal  from  the  judgment  of  forfeiture  of  his  bond,  was  a  devolutive,  and  not  a 
suspensive  appeal.  He  now  applies  to  this  court  for  a  writ  of  prohibition,  to 
restrain  the  district  court  and  sheriff  from  proceeding  under  the  execution. 

The  applicant  has  placed  before  us,  the  record  of  the  appeal  from  the  judg- 
ment of  forfeiture  before  ua,  by  which  the  dates  appear ;  and  that  judgment  was 
rendered  the  20th  of  June,  1650,  and  that  the  appeal  was  taken  only  on  the 
28th  of  April,  1851.  The  date  of  the  execution  does  not  appear,  but  we  pre- 
sume it  was  long  after  the  notice  of  judgment.  The  appeal  was  devolutive,  and 
not  suspenotfe,  because  taken  more  than  ten  days  after  the  judgment  and 
notice  of  the  same. 

It  is  urged,  however,  by  the  applicant,  that  a  copy  of  the  judgment,  after 
being  signed,  should  have  been  served  upon  him.  The  third  section  of  the  act 
of  the  11th  of  March,  1837,  prescribes,  that  it  shall  be  the  duty  of  the  clerks 
of  the  several  district  courts  out  of  the  city  of  New  Orleans,  and  of  the  crimi- 
nal court,  to  issue  notices  of  such  judgments  to  the  parties  concerned,  as  in  ordi- 
nary civil  cases,  and  on  service  and  return  thereof,  after  the  usual  delay,  to  iasue 
executions  on  all  such  judgments,  which  it  is  made  the  duty  of  the  several 
sheriffs  throughout  the  State,  to  execute  without  delay."  BuUard  and  Carry's 
Dig.  281-2. 

A  notice  was  issued  by  the  clerk,  stating  that,  on  a  certain  day,  the  party  to 
the  appearance  bond  was  called,  but  failed  to  appear;  that  the  surety  was  called 
upon  to  produce  him,  but  failed  to  do  so ;  that  the  bond  was  thereupon  forfeited, 
and  judgment  entered  against  the  surety  for  a  thousand  dollars.    This  is  the 

*Eu$ti$,  C,  J.,  was  absent  when  the  applicatien  for  a  writ  of  prohibition  was  befive  U»e 
court. 
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ootica  which  hai  ahways  been  gben  in  rach  caiei,  and  we  think  faXty  complie*       Statb 
with  the  letter  and  8|Mrit  of  the  kw.  OAiunT 

AHer  thifl  notice  of  the  judgment,  there  were  varions  means  and  leatonSf 
ipecified  in  the  Ist  and  2d  sections  of  the  act,  for  which  it  might  be  set  aside, 
OD  apfdication  within  ten  days,  and  if  the  party  was  not  possessed  of  any  of 
these  means  of  relief,  or  did  not  resort  to  them,  it  has  been  understood,  espe- 
cially Bioce  the  allowance  of  appeals  in  criminal  cases,  that  he  might  seek  relief, 
widun  those  ten  days,  by  a  snspensive  appeal ;  but  that  if  the  appeal  was  not 
tiken  within  the  ten  days,  it  would  be  only  a  deYolntive  appeal.  If  he  had 
made  a  formal  application  to  set  aside  the  judgment  within  the  ten  days,  no 
doubt  ten  additional  days  would  have  been  allowed  to  a|^peal,  after  it  was  over- 
ruled. This  is  a  reasonable  construction  of  the  law,  especially  as  promptness 
in  the  disposition  of  criminal  cases,  and  matters  connected  with  them,  is  so 
nidispensable  to  the  welfare  of  society. 

The  suit  for  an  injunction,  the  judgment  disallowing  it,  and  the  appeal  firom 
that  judgment,  are  not  before  us,  and  we  cannot  say,  therefore,  that  those  pro- 
ceedings justify  the  application  for  a  prohibition.  The  injunction  could  only 
maintain  things  in  statu  qnot  until  its  final  determination.  Now,  it  does  not 
appear  by  the  petition  for  a  writ  of  prohibition,  that  the  sheriff  was  about  to 
sell  ths  property  seized  before  the  final  disposition  of  the  injunction  suit,  but 
merely  that  he  was  about  to  close  up  the  bouse  seized,  which  he  might  do  for 
the  purpose  of  keeping  and  preserving  it  under  his  seizure,  until  the  injunction 
Miit  should  be  finally  terminated.  We  could  not  legally  restrain  him  from  doing 
80,  as  he  is  accountable  for  the  proper  preservation  of  the  things  seized  by  him. 

In  the  record  of  appeal  from  the  judgment  of  forfeiture,  we  have  examined 
the  aastgnments  of  errors,  and,  as  at  present  advised,  do  not  think  them  well 
founded.  This  is  an  additional  reason  for  refusing  to  grant  a  writ  of  prohibition, 
though  we  will  not  express  a  positive  opinion  on  the  appeal,  until  it  is  regularly 
tried. 

The  application  for  a  writ  of  prohibition,  is  thereftre  dismissed,  at  the  costs 
of  the  applicant.  * 


Same  Case — On  the  Merits. 

Preston,  J.  On  the  29th  of  May,  1850,  James  Casridy  entered  into  a 
bond  to  the  State  as  the  surety  of  one  Ford^  accused  of  larceny,  that  be  should 
appear  and  answer  to  the  charge  before  the  First  District  Court  of  New 
Orleans,  and  not  depart  without  the  leave  of  the  court  He  was  arraigned, 
plead  not  guilty,  and  put  himself  on  the  country  for  trial.  But,  on  the  20th  of 
Jane,  the  day  fixed  for  the  trial,  though  duly  notified,  he  did  not  appear.  A 
c(^^  was  issued,  but  he  was  not  arrested,  nor  ever  afterwards  appeared. 

On  the  2d  of  July,  1850,  in  pursuance  of  the  act  approved  the  11th  of  March 
1837,  on  motion  of  the  district  attorney,  the  bond  was  declared  forfeited,  and 
judgment  entered  against  ^arc^  and  Ctusidyt  in  solidot  for  ita  amount  and  costs. 
In  pursuance  of  the  act,  ten  days'  notice  was  given  to  Cassidy  to  set  aside  the 
judgment,  if  he  had  any  cause.  A  like  notice  was  issued  to  Ford,  but  he  was 
Dot  found. 

Cassidy  did  not  attempt  to  set  aside  the  judgment  in  the  district  court,  but,  on 
the  28th  of  April,  1851,  took  this  appeal 
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0r ATI  He  assigns  for  enor,  that  no  noliee  wts  given  to  the  aecnsed  to  appear  and 

CAmDY.  stand  his  trial ;  that  the  notice,  if  giren,  must  hsTo  been  a  written  notice, 
emanating  from  the  clerk's  office,  served  by  the  sheriir,  and  his  retnm  on  file, 
and  that  there  is  nothing  in  the  reoocd  showing  such  notice.  The  statutes  do 
not  prescribe  in  what  Ibrm  the  notice  sfaaO  be  given,  and  the  rules  of  the  court 
are  not  before  us.  In  their  absence,  we  should  suppose,  that  an  ond  notice  of 
the  day  of  trial,  ^en  the  prisoner  was  arraigned,  would  have  been  sufficient. 
On  the  day  of  trial,  an  entry  is  made  that  the  accused  did  not  appear  for  trial, 
though  duly  notified.  We  are  at  least  to  presume,  that  he  was  duly  notified, 
.  since  the  defendant  did  not  make  the  objection  within  the  ten  days  allowed  by 
law  for  doing  so. 

He  assigns  in  the  next  place  for  error,  that  the  condition  of  the  bond  was, 
that  the  accused  should  appear  in  court  when  notified.  He  did  appear  and 
pleaded  to  the  information  filed.  The  law  of  1837,  only  authorized  a  forfeiture 
of  the  bond  and  judgment  on  it,  when  the  accused  fiiiled  to  appear  on  the  day 
named;  leaving  to  the  State  recourse  by  ordinary  action  only,  for  any  subsequent 
failure,  to  abide  by  the  decision  of  the  court.  The  bond  was  therefore  impro- 
periy  forfeited,  and  judgment  rendered  against  the  surety,  without  observing 
the  doe  forms  of  law,  and  contrary  to  law  and  the  Constitution  of  the  State 
and  of  the  United  States. 

The  condition  of  the  bond  in  this  case,  as  expressed  on  its  face,  is,  that  the 
accused  shall  be  and  appear  before  the  First  District  Court  of  New  Orleans,  to 
answer  to  the  complaint  brought  against  him  for  larceny,  and  not  depart  thence 
without  the  leave  of  the  court.  It  is  true,  the  statutes  provide,  as  the  condition 
of  the  bond  only,  that  the  accused  shall  appear ;  but  that  means  an  effectual 
appearance ;  and  that  effectual  appearance  is,  that  the  party  shall  remain  and 
submit  to  trial  and  judgment.  The  condition  expressed  in  the  bond  under  con- 
sideration, does  not,  therefore,  exceed  the  legal  import  of  the  condition  required 
by  the  statutes.  It  is  usual  and  proper,  indeed,  on  appearance,  to  continue  the 
bond  with  the  assent  of  the  surety,  and  we  have  no  reason  to  doubt  that  this 
course,  being  a  mere  matter  of  practice,  was  pursued  in  the  present  case,  as  the 
surety  did  not  make  the  objection  when  notified  to  offer  any  reasons  he  might 
have  to  set  ytside  the  judgment  of  forfeiture  against  him.  As  to  the  notification 
mentioned  in  this  bond  and  assignment  of  errors,  we  have  already  disposed  of  it. 

It  is  next  alleged,  **  that  the  act  of  the  Legislature  under  which  the  judgment 
of  the  lower  court  was  rendered,  is  unconstitutional,  null  and  void,  and  has  been 
repealed  by  subsequent  legislation."  No  argument  or  explanation  has  been 
offered  in  support  of  this  ground. 

It  is  lastly  urged,  *'that  the  obligation  of  the  surety  was  a  civil  one  only,  and 
must  be  enforced  according  to  the  rules  prescribed  for  civil  actions.  The  bond 
for  the  appearance  of  peraons  accused  of  crimes,  is  a  means  provided  to  ensure 
the  prosecution  and  punishment  of  criminals;  the  forfeiture  of  the  bond,  by 
judgment,  has  always  been  regarded  as  a  criminal  proceeding,  and  whether 
criminal  or  civil,  was  obtained,  in  this  case,  in  the  mode  pointed  out  by  the  act 
of  the  11th  of  March,  1837,  passed  expressly  for  the  purpose. 

Tlie  jud^ent  of  the  district  court  is  affirmed,  with  costs. 
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QuARRiER  et  al.  V.  Richards  et  al.  Captain  and  Owners  of  the 

Fanny  Smith. 

In  estimating  the  damagei  reialting  from  a  coUiBion,  a  claim  for  "Iom  of  the  use  of  a  vetsel. 
and  of  the  profiti  which  ahe  coald  and  woald  reasonably  have  made  daring  her  detention," 
wfll  not  be  allowed,  at  least  in  a  case  where  the  collision  was  not  wanton  and  malicious. 
The  damage  is  too  remote  and  ancertain. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J..  Gar- 
rut  Duncan,  for  plaintiffs.  Wolfe  and  Singleton,  for  defendants.  By 
the  court : 

Slidell,*  J.  The  owners  of  the  steamer  James  Hewitt  sued  the  owners  of 
the  steamer  Fanny  Smith,  to  recover  damages  incurred  by  a  collision,  which 
they  charge  was  occasioned  by  the  fault  of  the  defendants. 

The  case  was  tried  before  two  juries,  each  returned  a  verdict  for  the  plain- 
tiifs.  On  both  occasions,  the  plaintiffs  were  dissatisfied  with  the  amount  of 
damages  awarded  to  them.  They  joined  in  the  application  made  by  the 
defendants  for  a  new  trial  after  the  first  verdict,  and  obtained,  on  their  own 
application,  a  new  trial  after  the  second  verdict.  The  parties  then  agreed  to  try 
file  cause  before  the  district  judge,  without  a  jury.  He,  also,  came  to  a  conclu- 
sion in  favor  of  plaintiffs,  and  gave  a  larger  amount  of  damages  than  either  jury 
had  awarded.  The  defendants  appealed,  and  the  plaintiffs,  in  their  answer  to  the 
appeal,  ask  an  increase  of  damages. 

The  doctrine  has  been  declared  over  and  over  again,  in  this  court,  that  a  party 
will  not  be  permitted  to  recover  damages  for  a  collision,  when  his  own  fault  has 
Bubstantially  contributed  to  cause  the  disaster.  There  is  no  reason  to  believe, 
from  the  record,  that  any  misapprehension  existed  in  the  minds  of  the  jurymen 
on  this  point ;  and  it  is  clear,  from  his  written  opinion,  that  there  was  no  such 
misapprehension  in  the  mind  of  the  district  judge.  We  must  therefore  con- 
clude, that  the  two  juries,  and  the  district  judge,  were  satisfied  that  the  collision 
was  occasioned  by  the  fault  of  the  defendants,  and  that  they  acquitted  the  plain- 
tiffs of  any  negligence  or  mismanagement  on  their  part. 

These  two  verdicts,  followed  by  the  opinion  of  the  district  judge,  are  entitled 
to  very  great  consideration ;  and,  nothing  would  authorize  us  to  disturb  them 
short  of  a  very  clear  and  positive  conviction,  that  they  had  misunderstood  the 
evidence,  or  erred  in  estimating  its  weight — in  a  word,  that  manifest  injustice  had 
been  done.  An  attentive  perusal  of  the  testimony,  has  by  no  means  brought 
onr  minds  to  such  a  conviction.  Indeed,  we  are  not  prepared  to  say,  that  we 
would  not  have  drawn  the  same  conclusion  which  was  adopted  by  the  jurors  and 
the  district  judge,  if  the  cause  had  been  put  originally  before  us,  without  the 
assistance  of  their  opinions.  It  is  true,  there  is  some  conflict  of  evidence ;  but 
the  testimony,  we  think,  preponderates  in  favor  of  the  proposition,  that  the 
Hewitt  was  in  her  proper  position  and  pursuing  her  proper  course.  On  the 
other  hand,  although  the  collision  was  not  wanton  on  the  part  of  the  defendants* 
steamer,  it  was  produced  by  effuses  which  ought  to  have  been  foreseen,  and 
coaki  have  been  avoided,  with  reasonable  diligence.  It  seems  the  Fanny  Smitb 
ud  the  Hewitt  were  ascending  the  Misaiflsippi,  and  were  pausing  through  a 
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auARRiER  chute.  Upoo  entering  it,  the  Hewitt  was,  nnder  the  circumstances,  to  be  con- 
RicHAFpgr  u<)ored  as  in  advance,  and  was  so  considered  by  the  pilot  of  the  Fanny  Smith,  as 
appears  from  evidence  offered  by  the  defendants  themselves.  The  course  of 
prudence  and  usage,  as  we  infer  from  the  evidence,  was  to  let  the  Hewitt  con- 
tinue in  advance  through  the  chute,  or  at  least  use  very  great  caution  in  the 
attempt  to  pass  her.  Accordingly,  it  appears  that  the  captain  of  the  Fanny 
Smith  at  first  determined  to  keep  behind,  until  the  Hewitt  got  through  the 
chute,  and  gave  corresponding  orders.  But  this  discreet  intention,  without  any 
sufficient  reason  that  we  have  been  able  to  discover,  was  subsequently  abandoned, 
or  not  duly  heeded.  The  boat  was  kept  on  at  a  rate  of  about  nine  miles  per 
hour.  Coming  upon  shoal  water,  the  indication  of  which  was  apparent,  and 
should  have  commanded  prompt  attention,  the  steamer,  after  a  little  while,  took  a 
sudden  sheer.  Upon  the  testimony,  we  are  satisfied  this  consequence  ought  to 
have  been  foreseen,  and  could  have  been  guarded  against  by  running  the  boat  at 
a  less  speed.  The  result  of  the  sheer  was,  that  the  Fanny  Smith  ran  across 
towards  the  Hewitt,  and  in  a  brief  space  of  time,  being  for  the  moment  com- 
paratively uncontrolable  by  her  helm,  and  there  not  perhaps  being  sufficient  time 
to  back  her  engines,  her  bow  struck  tho  Hewitt  violently  on  the  larboard  guard, 
a  little  abaft  the  shaft,  breaking  her  plummer-block,  gallows-frame,  &c. 

It  may  be  conceded,  that  it  is  for  the  convenience  of  the  public  and  the 
interests  of  commerce,  that  steam  vessels  should  proceed  with  rapidity ;  but  we 
think  that  the  law  will  not  justify  them  in  proceeding  with  rapidity  under  all 
circumstances,  and  at  all  hazards.  Such  was  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  Notolan  v.  Stehbins,  10  Howard  607 ;  and  we  must  say 
that,  however  praiseworthy  be  that  spirit  of  enterprise,  described  by  counsel, 
which  hurries  our  countrymen  on  in  the  rapid  execution  of  whatever  they  under- 
take, we  ought  not  to  forget  that  the  asfety  of  human  life  and  property,  are  also 
matters  of  public  concern. 

It  is  said  by  the  plaintiffs,  that  the  court  below,  besides  awarding  the  expense 
of  repairs,  should  have  made  an  allowance  for  the  general  damage,  resulting  from 
the  violence  of  the  shock,  in  the  opening  of  seams,  starting  timbers  and  joints, 
throwing  machinery  out  of  line,  and  impairing  the  general  strength  and  efficiency 
of  the  boat.  The  evidence  upon  these  points  is  not  sufficiently  accurate  and 
specific  to  enable  us  to  make  an  assessment,  which  the  district  judge  did  not 
make,  and  probably  thought  he  had  not  the  means  of  making,  with  reasonable 
certainty. 

Among  other  items,  there  is  a  claim  in  the  petition  for  $1500  damages  for  this: 
*Uhat  during  the  detention  for  repairs,  caused  by  said  collision,  the  petitioners 
were  deprived  of  the  valuable  use  of  their  vessel,  and  of  the  profits  which  she 
could  and  would  reasonably  have  made  during  the  detention."  The  claim 
appears  to  us  untenable,  at  least  in  a  case  like  the  present,  where  the  collision 
was  not  wanton  and  malicious.  See  Blanchard  v.  Ely,  21  Wendell,  243.  The 
objections  to  it  are  remoteness  and  uncertainty. 

Judgment  affirmed,  with  costs. 
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RuGELY,  Blair  &  Co.  v.  Sun  Mutual  Insurance  Company  of 

New  York. 

If  aihip,  0oon  after  sailing,  beoomeB  lo  leaky  as  to  be  unable  to  piioceed  on  her  Toyage,  and 
tUs  cannot  be  ascribed  to  stress  of  weather  or  accident  on  the  voyage,  the  fair  and  natural 
presomption  is,  that  the  disability  arose  from  causes  existing  before  setting  oat  on  her 
voyage,  and  conseqnently  that  she  was  not  seaworthy  when  she  sailed.  In  such  cases, 
therefore,  it  is  incambqvit  on  the  assared  to  show  that,  at  the  time  of  her  departure,  she 
was  in  fact  seaworthy,  and  that  her  inability  arose  sabseqaent  to  the  commencement  of 
tiie  voyage. 

In  case  of  shipwreck,  where  the  cargo  is  in  condition  to  reship,  and  where  the  means  of 
transportation  can  be  procured  within  a  reasonable  time,  the  maator  has  no  legal  right  to 
sell ;  it  is  his  doty  to  forward  the  cargo  to  its  port  of  destination. 

Where  there  is  a  legal  jostification  for  the  master  to  sell  the  cargo,  yet  it  is  his  daty  to  give 
sach  notice,  at  will  warn  the  public  of  the  time  and  manner  of  the  sale. 

If  incase  of  shipwreck,  the  reshipment  of  the  cargo  is  proper  and  practicable,  and  i^  instead 
of  forwarding,  the  master  sell  it,  the  insured  eannot  abandon  and  claim  for  a  total,  but  may 
recover  for  a  partial  loss. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J.   Rose- 
lius,  and  Benjamin  and  MicoUf  for  plaintiffs. 
/.  A,  Mayhin^  for  defendants.    Where  the  vessel  is  lost  or  disabled,  and  the 
cai^go  18  saved,  and  the  master  has  the  means  and  power  of  transhipping  and 
sendiog  on  the  cargo,  a  loss,  caused  by  his  neglect  to  do  so,  cannot  be  recovered 
oftheiDsurer.     9  Johnson,  21.    lb.  17.     4  Wendell,  45,  S.  C.    7  Cowan,  504. 

1  John.  335.    5  Binney,  595.    7  Howard,  595. 

The  sale  was  unnecessary  and  illegal.  The  doctrine  is  well  settled,  that  a 
sale  of  goods  cannot  be  made  unless  in  a  case  of  absolute  and  supreme  necessity, 
such  as  sweeps  **  all  ordinary  rules  before  it."  1  Aroould,  191.  **  The  power 
of  sale,"  says  Mr.  Amould,  Am.  ed.  p.  198,  **  however,  where  the  ship  is  not 
disabled,  or  w^re  there  exists  means  of  transhipment,  must  be  strictly  confined 
to  cases  in  which  the  cargo  is  of  a  perishable  nature,  and  has  suffered  so  much 
sea-damage  as  renders  it  physically  impossible,  that  if  sent  on,  it  can  arrive  in  specie 
at  its  port  of  destination." 

**  The  master  is  not  at  liberty,  in  case  of  shipwreck,  to  sell  the  cargo,  merely 
on  the  ground  that  a  sale  will  be  the  best  for  all  concerned,  and  that  a  prudent 
owner,  if  present,  would  sell  under  the  same  circumstances,  but  he  will  be 
justified  in  selling,  only  by  a  legal  necessity."     lb.  197  (note). 

The  abandonment  must  be  made  within  a  reasonable  time,  and  what  consti- 
tutes a  reasonable  time,  depends  on  the  circumstances  of  each  case.  Thus,  in 
England,  nine  days.  15  East.  13;  and  even  five  days  have  been  adjudged  an 
unreasonable  time.  5  M.  and  S.  47.  Hmt  v.  Royal  Exchange  Association 
Company.  The  insurers  and  insured  in  this  case,  resided  in  the  same  city, 
within  five  minutes  walk  of  each  other. 

It  is  true  that  Mr.  Matthews  on  July  31,  1851,  wrote  to  the  plaintiffs  that  he 
had  examined  the  papers,  and,  considering  the  proceedings  illegal,  he  could  not 
pay  their  demand.  Supposing  that  their  right  to  abandon  commenced  from  that 
date,  they  still  permitted  a  week  to  elapse  before  they  abandoned,  which  was  too 
late,  accordiog  to  the  authorities  above  cited.     Hughes,  Am.  ed.  321,  ct  acq. 

2  Amould,  Bost.  ed.  1175,  et  seq.     5  Mart.  N.  S.  564.     Mellon  ▼.  Louisiana 
Insurance  Cotnpany, 

If,  however,  the  court  should  decide  that  the  plaintiffs  have  a  claim  against  the 
defendants,  we  contend  that  it  can  be  only  for  a  partial  loss.  The  policy  is  a 
valued  one,  and  the  mode  of  adjusting  a  partial  loss,  on  a  valued  policy,  is  fully 
hid  down  in  1  Arnould,  309,  310,  311 ;  and  the  practice  in  this  country,  it  is 
believed,  universally  corresponds  with  it. 

By  the  court : 

Slidei.i«,  J.  The  plaintiffs  sue  for  $7500,  the  value  of  one  hundred  and 
twenty-five  bales  of  cotton,  insured  by  the  defendants  under  a  valued  policy  on 
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avGXLT  a  voyage  from  Matagorda,  in  Texas,  to  New  Orleans.  The  schooner  YelascOt 
Sun  Mijtual  ^^  which  they  were  shipped,  left  Matagorda  Bay  on  the  24th  Jane,  1851, 
Insurance  Go.  returned  to  the  Bay,  on  the  26th,  in  a  sinking  condition,  and,  for  the  purpose  of 
saving  the  cargo,  was  beached.  The  persons  who  assisted  in  bringing  her  in 
made  a  clum  for  salvage,  which  was  submitted,  by  the  captain,  to  arbitration. 
A  survey  was  called,  and  a  sale  of  the  cotton  recommended.  It  took  place  on 
the  3d  July.  The  net  proceeds,  after  deducting,  among  other  items,  thirty- 
three  and  one-third  per  cent  salvage,  allowed  by  the  arbitrators,  amounted  to 
$1177  55.  The  purchaser  of  one  hundred  and  twenty-two  bales  reshipped 
them  to  the  plaintiffs,  in  another  vessel,  which  arrived  in  New -Orleans  on  the 
21 8t  July,  1851.  The  gross  proceeds,  at  New  Orleans,  w%re  $3595  71,  and  net 
proceeds  $3151  32.  In  the  latter  part  of  July,  the  plaintiffs  applied  to  the 
defendants  for  payment  of  a  total  loss.  The  agent  of  the  defendants  replied,  in 
writing,  that  he  had  ejcamined  the  papers  submitted  to  him ;  that  the  sale  of  the 
cotton  and  other  proceedings  were  irregular  and  illegal,  and  that  the  claim  was 
consequently  not  recognized.  On  the  6th  August,  1851,  the  plaintiffs,  by  letter, 
made  an  abandonment. 

In  their  answer,  the  defendants  resist  the  claim  on  the  ground  of  the  unsea- 
worthiness of  the  vessel,  and  also  on  the  ground  that  the  sale  was  illegal,  and  in 
violation  of  the  terms  of  the  policy. 

Upon  the  latter  ground  the  district  judge  gave-  judgment  in  favor  of  the 
defendants,  and  the  plaintiffs  appealed. 

Our  attention  will  be  first  directed  to  the  question  of  seaworthiness.  The 
evidence  upon  that  matter  lies  within  a  narrow  compass,  and  consists  of  the 
protest,  the  testimony  of  the  captain,  taken  under  commission,  and  the  testimony 
of  Captain  Swain,  an  inspector  for  New,  Orleans  underwriters. 

The  material  part  of  the  protest,  which  is  signed  by  the  captain,  mate,  and 
two  seamen,  is  as  follows :  **  That  the  said  schooner  being  tight,  staunch  and 
strong,  and  having  a  full  cargo  of  merchandise  on  board,  in  the  port  of  Matagorda, 
bound  for  New  Orleans,  they,  on  Monday  the  23d  day  of  June,  1851,  having 
every  thing  ready  and  fully  prepared  for  sea  at  5  o'clock,  A.  M.  of  said  day, 
hove  up  the  anchor,  proceeded  on  their  intended  voyage,  and  stood  down  the 
bay  with  pleasant  weather,  and  wind  from  the  N.  N.  W.;  that  at  10  o'clock,  A. 
M.  of  said  dayt  it  became  calm,  and  they  came  to  anchor;  at  1  o'clock,  P.  M.  of 
said  day,  the  wind  having  sprung  up,  they  hove  up  the  anchor,  and  proceeded 
down  the  bay  ;  at  5  o'clock,  P.  M.  they  took  aboard  a  pilot  to  carry  them  over 
the  swash,  and  at  7  o'clock,  P.  M.  came  to  anchor  off  Ducrow's  Point.  Tuesday, 
the  24th  June,  at'5  o'clock,  A.  M.  hove  up  the  anchor  and  made  all  sail,  with  a 
fresh  breeze  from  the  N.  W.  and  proceeded  down  the  bay  to  the  bar ;  tried  the 
pumps  and  found  no  water ;  at  6  o'clock,  A.  M.  took  a  bar-pilot  on  board,  and 
at  8  o'clock,  A.  M,  after  crossing  the  bar,  discharged  the  pibt,  and  proceeded  on 
their  intended  voyage  with  the  wind  from  the  £.  N.  E.,  making  their  course 
towards  the  S.  £.  with  pleasant  weather;  at  12  o'clock,  M.  hove  ship,  and  stood 
in  shore  for  land ;  at  6  o'clock,  P.  M.  being  close  in  land,  hove  about,  and 
stretched  off  with  the  wind  from  the  N.  E.  Sounded  the  pump  and  found  no 
water,  and  continued  on  their  course  until  midnight,  when  they  tacked  ship,  the 
wind  having  canted  more  to  the  eastward,  and  increasing ;  tried  the  pumps  and 
found  no  water. 

«« Wednesday,  June  25,  1851.  At  1  o'clock,  P.  M.  found  the  vessel  would 
not  steer  as  she  ought  to  do ;  tried  the  pumps  and  found  they  would  not  suck  ; 
went  forward  and  found  the  water  over  the  forecastle  deck ;  called  all  hands 
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immeduitely  on  deck  to  the  pumps,  which  were  kept  constantly  going,  and       Evoxlt 
eodeavored  to  make  land,  the  wind  increasing  towards  the  eastward,  and  the  water   g,,^  Mutual 
increaaing  so  fiist,  that  they  found  that  they  were  in  a  sinking  condition."  Irsurakcx  Co. 

At  daylight,  went  aloft  to  look  out  for  land.  Saw  a  steamship  running  down. 
Made  a  signal  of  distress,  but  no  notice  taken;  the  vessel  at  this  time  being  water* 
kigged,  and  impossible  to  steer ;  the  wind  still  increasing,  blowing  very  heavy, 
and  the  atmosphere  very  thick.  At  9  o'clock,  A.  M.,  made  the  breakers  on  the 
bar,  with  the  signal  of  distress  flying ;  no  pilot  appeared ;  followed  the  breakers 
down,  kM>king  out  for  the  pass;  the  sea  breaking  very  high.  At  length  found  a 
place  where  they  thought  they  would  go  over,  not  being  certain  whether  it  was 
the  pass,  or  not ;  saw  a  pilotboat  inside,  but  no  appearance  of  any  effort  made  to 
come  to  them,  the  sea  all  the  time  breaking  fearfully  over  the  bar,  and  concluded 
that  they  could  not  come  to  their  assistance.  Finding  no  alternative,  as  the  ves- 
sel was  makiog  water  fast,  with  two  men  at  the  helm,  and  the  remainder  of  the 
crew  assisting  steering  with  her  sails,  managed  to  get  her  through  the  breakers, 
in  the  eastward  or  old  channel,  without  touching,  the  vessel  leaking  fast,  with  all 
hands  at  the  pumps.  After  crossing  the  bar,  the  vessel  unmanagable,  with  the 
Unwn  Jack  down,  and  all  their  available  power  at  the  pumps  to  keep  her  from 
sinkiog,  the  pilotboat  came  off,  (the  wind  having  iocreased  to  a  gale) ;  threw  a 
line  on  board  the  pik>tboat,  for  the  purpose  of  towing  them  on  shore ;  but,  the  gale 
still  increasing,  the  rope  parted,  and  the  vessel  making  water  faster,  though  the 
pumps  were  constantly  kept  going.  Kept  their  signal  of  distress  flying,  and  at  half 
past  nine  o'clock.  Cap.  Thomas  Docrow  came  off  from  St.  Joseph's  Island  in  a 
smsll  boat,  and  tendered  the  services  of  himself  and  crew,  to  bring  us  into  port. 
Finding  themselves  in  a  sinking  condition,  the  water  making  fast,  and  the  wind 
still  increasing,  they  accepted  his  services  to  bring  them  into  a  safe  place,  where 
the  vessel  and  cargo  could  be  preserved ;  and,  about  11  o'clock,  A.  M.,  with  much 
difficulty,  got  alongside  of  Ducrow's  wharf,  &c.,  &c. 

The  captain,  who  was  examined  under  commission  by  the  plaintiffs,  was  asked 
by  them,  whether  he  desired  to  make  any  explanations  or  corrections  of  what 
was  stated  in  his  protest.  He  answered,  that  he  had  nothing  to  add ;  that  it  was 
correct.  With  regard  to  the  condition  of  the  ship,  he  stated  that  it  was  good 
before  her  departure ;  that  she  performed  well  on  previous  voyages,  as  well  as 
any  vessel  he  had  been  in ;  and  that  she  was  tight,  staunch  and  strong.  On  his 
cross-examination  he  stated,  that  the  vessel  was  about  eight  months  old,  built  of 
white  oak,  and  not  coppered;  that  he  saw  her  bottom  last  at  New  York ;  that  she 
was  tight  when  he  boarded  her  at  Matagorda ;  that  she  did  not  leak  more  on 
former  voyages  than  vessels  usually  do ;  that  he  did  not,  when  the  leak  was  dis- 
covered, find  out  the  cause  of  it,  **  but  judged  it  was  from  distress  of  weather. 
After  she  was  discharged,  and  pumped  and  bailed  out,  he  found  one  leak  between 
the  mast,  and  in  the  centre  case." 

Swain  testified,  that  he  was  inspector  for  several  of  the  insurance  offices,  and  well 
•cquainted  with  the  character  and  class  of  vessels.  That,  from  the  facts  detailed 
ia  the  protest,  he  considered  the  vessel  unseaworthy  at  the  time  she  sailed.  He 
assigned  as  his  reasons  for  that  opinion,  that  the  protest  showed  no  bad  weather 
from  the  time  of  her  getting  under  weigh,  until  they  found  her  leaking  so  fost 
that  they  could  not  keep  her  free.  He  also  stated,  that  a  vessel  not  coppered,  is 
Gable  to  be  worm-eaten. 

Such  is  the  substance  of  all  the  evidence  before  us  upon  the  question  of  sea- 
worthiness ;  and  the  strong  impression  it  has  produced  upon  our  minds  is,  that 

she  was  not  seaworthy  when  she  sailed. 

36 
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RnaiLT  When  a  ship  becomes  so  leaky  as  to  be  unable  to  proceed  on  her  voyage,  i 

Bun  Mutual  After  sailing  on  it,  and  this  cannot  be  ascribed  to  stress  of  weather  or  accident  on 
^"'^'^^^^  ^'  the  voyage,  the  fair  and  natural  presumption  is,  that  it  arose  from  causes  existing 
before  her  setting  out  on  her  voyage ;  and,  consequently,  that  she  was  not  sea- 
worthy when  she  sailed.  In  such  cases,  therefore,  it  is  incumbent  on  the  assured 
to  show  that,  at  the  time  of  her  departure,  she  was  in  fact  seaworthy,  and 
that  her  inability  has  arisen  from  causes  subsequent  to  the  commencement  of  the 
voyage.  Snch  is,  substantially,  the  rule,  as  stated  by  an  able  commentator,  and 
it  appears  abundantly  sustained  by  the  authorities.  See  Arnould,  vol.  1,  p.  686. 
Phillips  1,  p.  324.  Smithen  v.  Memphis  Insurance  Company^  3  Ann.  175. 
Talbot  V.  The  Commercial  Insurance  Company ^  2  Johns.  128.  WcUsan  ▼. 
Clarke,  1  Dow.  344. 

In  Talbot  v.  The  Commercial  Insurance  Company,  a  vessel  sailed  with  a  fiur 
wind  and  moderate  weather,  and  in  the  evening  of  the  following  day  suddenly 
sprung  a  leak,  in  consequence  of  which  she  foundered,  without  any  apparent 
cause  or  extraordinary  accident  to  which  the  leak  could  be  ascribed.  It  was 
held :  that  the  loss  was  to  be  presumed  to  have  arises  from  her  not  being  sea- 
worthy at  the  time  she  sailed.  A  verdict  of  the  jury  in  iiivor  of  the  assured  was 
set  aside,  and  a  new  trial  granted. 

In  Munro  v.  Vandam,  cited  by  Park,  289,  it  was  held,  that  if  a  ship  sail  upcni 
a  voyage,  and  in  a  day  or  two  becomes  leaky,  and  founders,  or  is  obliged  to  return 
to  port,  without  any  storms,  or  visible  or  adequate  cause  to  produce  such  an 
effect,  the  presumption  is,  that  she  was  not  seaworthy  when  she  sailed;  and 
the  jury,  upon  plaintiff's  own  case,  may  draw  such  a  conclusion. 

The  question  then  is,  whether  the  fair  and  reasonable  presumption  of  unsea- 
worthiness, arising  from  the  facts  of  the  voyage,  as  exhibited  by  the  protest,  is 
counteracted  and  overthrown  by  the  testimony  of  the  master.  And  we  are  con- 
strained to  say,  that  his  testimony  has  not  brought  home  such  a  reasonable  con- 
viction to  our  minds,  as  would  induce  us  to  believe  that  some  unknown  accident 
or  peril  of  the  sea,  and  not  the  defectiveness  of  the  vessel,  was  the  cause  of  the 
leak.  We  cannot  concur  with  the  learned  counsel  for  the  plaintiffs,  in  the 
opinion,  that  this  case  is  as  strong  as  that  of  Smithen  v.  The  Memphis  lnsuTanc€ 
Company.  In  that  case,  it  is  true,  the  cause  of  the  accident  was  unexplained. 
But  numerous  witnesses  testified  in  favor  of  the  seaworthiness  of  the  berge. 
The  evidence  came  not  merely  from  the  officers  and  crew  of  the  steamer  that 
had  the  barge  in  tow,  but  from  other  reliable  sources,  such  as  two  inspectors,  at 
her  port  of  departure,  &c.  So  that  the  court  there  characterized  the  evidence 
of  seaworthiness,  as  extremely  full  and  cogent.  And  it  should  also  be  observed, 
that  the  barge  was  navigating  the  Mississippi,  where  there  is  peculiar  danger 
from  snags,  shoals,  logs  and  sand  bars ;  that  she  was  in  tow  of  a  steamer,  and 
that,  under  all  the  circumstances,  the  chances  of  an  external  peril  being  encoun- 
tered, without  its  occurrence  being  discovered  at  the  moment,  were  much 
greater  than  in  the  case  of  a  ship  at  sea. 

We  do  not  pretend  to  lay  down  any  rule,  as  to  the  extent  and  nature  of  the 
testimony  that  must  be  adduced  in  a  case  of  this  sort,  to  overthrow  the  reasonable 
presumption  which  the  law  raises ;  but  the  evidence  should  certainly  be  stronger 
than  has  been  offered  in  this  case.  It  is  proper  to  add  that,  in  Cost  v.  The  Dela^ 
ware  Insurance  Co,,  2  Washington,  376,  Mr.  Justice  Washington  observed,  that 
if  a  vessel,  after  she  commences  her  voyage,  becomes  unfit  to  prosecute  it,  and 
has  been  exposed  to  no  extraordinary  perils  of  the  sea,  the  circumstance  may 
raise  so  strong  a  presumption  of  her  having  been  unseaworthy  at  the  time  of  her 
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deputore,  as  to  call  upon  the  inrared  to  give  BtiODg  evidence  to  repel  the  pre-       Evoblt 
nmftion.  Buh  Mutual 

We  feel  a  relactance,  however,  to  cloae  the  case  upon  tfaia  point  against  the  Insura^cb  Co. 
pkuotiffB,  for  two  reasons :  The  district  judge  did  not  act  upon  it,  so  that  we 
have  not  the  benefit  of  his  opinion  as  to  the  weight  of  evidence;  and  the  plain- 
tiffs may  have  been  thrown  off  their  guard,  in  the  preparation  of  this  branch 
of  the  litigation,  by  the  fact,  that  the  underwriter  originally  made  no  objection  on 
that  score,  to  the  payment  of  the  loss.  We  have  thought  it  best,  under  all  the 
circumstances,  to  leave  the  matter  open  for  future  inquiry. 

The  district  judge,  as  we  have  already  stated,  decided  the  case  against  the 
plaiotifis  on  another  ground,  which  we  proceed  to  consider.  The  policy  states  : 
diat  **  in  case  of  the  loss  of  the  vessel,  or  a  part  of  the  cargo,  or  of  damage  to 
the  whole  or  part  thereof,  it  shall  be  the  duty  of  the  master  to  forward  such 
parts  of  the  cargo,  as  shall  be  saved  in  a  fit  condition  to  be  shipped  to  its  port 
of  destination,  by  the  best  conveyance  obtainable,  at  the  place  where  the  said 
goods  may  be,  or  at  any  other  place  within  a  reasonable  distance,  and  the  enhanced 
ezpeose,  not  exceeding  the  amount  insured,  shall  fall  on  the  insurers." 

From  the  evidence,  it  appears  that  the  cotton  was  in  a  fit  condition  to  be 
shipped  to  New  Orleans.  The  means  of  transportation  to  New  Orleans,  could 
have  been  had  within  a  reasonable  time.  There  were  means  of  consulting 
UDderwriters,  and  others  interested,  before  selling,  and  no  inexorable  necessity 
that  compelled  an  immediate  sale.  There  was  an  inexcusable  precipitancy, 
and,  as  we  infer,  an  inexcusable  want  of  publicity  in  the  time  and  manner  of  the 
sale.  There  was  an  inexcusable  haste  and  looseness  in  the  proceedings  for 
arbitration  as  to  the  salvage.  The  recommendation  of  the  surveyors,  that  the 
cargo  should  be  sold ;  the  sale  of  the  cargo;  the  agreement  with  the  salvors  to 
arbitrate  the  award,  all  bear  date  on  the  same  day,  the  3d  July,  1651. 

Id  view  of  these  fiicts,  of  the  well  settled  principles  of  law,  and  especially  of 
the  stipulation  in  the  policy,  we  have  no  hesitation  in  concluding  with  the  dis- 
trict jndge,  that  the  sale  was  illegal,  the  abandonment  mefficacious,  and  the 
claim  for  a  total  loss  unfounded. 

But  we  are  not  prepared  to  say  with  the  court  below,  that  the  plaintiffs  are 
thereby  precluded  from  any  retief.  If  the  vessel  was  unseaworthy,  there  is  of 
course  an  absence  of  all  claims  for  the  loss  against  the  defendants.  But  if  she 
was  seaworthy,  we  see  no  reason,  as  at  present  advised,  for  the  entire  dis- 
charge of  the  underwriters,  by  reason  of  the  failure  to  forward  the  cargo.  The 
plaintiffs,  it  seems  to  us,  would  stUl  be  entitled  to  indemnity  as  for  a  partial  loss. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  affirmed, 
but  without  prejudice  to  the  right  of  the  plaintiffs,  to  sue  for  a  partial  loss ;  the 
costs  of  the  appeal  to  be  paid  by  the  plaintifTs. 

Preston,  J.  In  this  case,  I  desire  to  express  no  opinion  as  to  the  law  or 
evidence  with  regard  to  the  seaworthiness  of  the  vessel  at  the  commencement 
of  her  voyage,  but  fully  concur  in  the  remainder  of  this  opinion. 


The  State  v.  Benito  Axverez.  ,  ^  •"' 

7    283 
The  clerk  of  a  coart,  to  which  a  criminal  caoae  is  removed  for  trial,  ihoald  endorse  on  the  I       - 
indictment  and  other  papers  received  by  him  from  the  oonrt,  where  the  indictment  was 
foond,  that  he  filed  them.    Yet  where  he  flsiled  to  do  so,  and  the  prisoner  was  put  apon  trial, 
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Stats  bat  before  Terdiet,  a  motioD  wu  made  to  endorae  tbe  papen  nunc  pro  tnnct  it  wis  held : 

Altibez,         ^**  ^^  "*"*  *^*^  ***®  coatody  of  tbe  p  apers,  and  it  waa  its  duty  to  grant  the  motbn. 

Objection  to  tbe  pannel  or  polla  cannot  be  taken  advantage  of,  if  not  made  by  challenge* 
when  the  jury  or  Joron  are  presented  to  the  prisoner  on  trial.    He  cannot  take  the  chance 
of  a  verdict  in  his  favor,  by  a  jury  of  his  choice,  and  afterwards  object  to  that  jury. 
The  newly  discovered  evidence,  which  entitles  a  party  to  a  new  trial,  is  snch  as  onght  to  pro- 
dace,  on  another  trial,  a  different  resolt  on  the  merits. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial  District,  Stirling,  J. 
Lyons,  for  the  State.    James  H.  Muse,  for  the  accused.     By  the  court  : 

Pbeston,  J.  The  prisoner  having  been  prosecuted,  tried  and  convicted  of 
murder,  and  sentenced  to  imprisonment  at  hard  labor  in  the  penitentiary  for  life, 
has  appealed.  He  was  indicted,  arraigned  and  plead  in  the  parish  of  East  Feli- 
ciana, the  homicide  having  been  perpetrated  in  that  parish. 

Under  the  115th  article  of  the  Constitution,  authorizing  a  change  of  venue^ 
and  the  Act  of  the  Ist  of  June,  1846,  to  carry  it  into  effect,  the  accused  made 
the  necessary  allegations  and  proof,  and  obtained  an  order  that  the  case  should  be 
transferred  to  and  tried  in  the  parish  of  West  Feliciana.  The  clerk  of  the 
district  court  of  the  parish  of  East  Feliciana  transmitted  the  papers  and  copies  * 
of  the  proceedings,  to  the  clerk  of  the  court  of  the  parish  of  West  Feliciana,  as 
required  by  the  statute,  aud  the  sheriff  of  the  one,  delivered  the  prisoner  to  the 
sheriff  of  the  other  parish. 

The  13th  section  of  the  Act  of  1846  provides,  **  that  the  derk  of  the  court 
to  which  any  criminal  cause  shall  be  removed,  shall,  on  receipt  of  the  indictment 
and  other  papers,  enter  the  cause  on  the  criminal  docket  of  his  court,  and  the 
said  cause  shall  be  heard,  tried  and  determined  by  the  court,  by  preference,  io 
the  same  manner  as  if  the  proceedings  had  originally  been  instituted  therein," 
p.  109. 

The  case  must  have  been  entered  on  the  criminal  docket  of  the  court,  for  an 
order  was  made  in  the  case  by  its  title,  »«  Tke  State  of  Louisiana  v.  Beneto 
Alverez,''  directing  a  jury  to  be  summoned  for  the  trial,  and  the  list  of  that  juiy 
was  served  upon  the  prisoner  on  the  10th  of  December,  1851,  by  the  sheriff  of 
West  Feliciana.  And  on  the  18th  day  of  the  month  it  appears,  by  an  entry  in 
the  case,  that  the  prisoner  was  brought  by  the  sheriff  to  the  bar  of  the  court,  on 
the  charge,  and  declared  himself  ready  for  trial,  and  was  put  upon  his  trial  before 
a  jury.  But,  before  they  rendered  their  verdict,  it  was  discovered  that,  from 
some  oversight,  the  clerk  of  the  district  court  of  West  Feliciana  had  not 
endorsed  on  the  papers  sent  from  the  parish  of  East  Feliciana,  that  they  were 
filed,  though  they  were  clearly  in  his  possession  and  keeping  as  clerk,  and  were 
used  on  the  trial. 

The  law  did  not  expressly  declare  that  they  should  be  filed,  though  it  was 
undoubtedly  proper  that  it  should  have  been  done.  Therefore  the  court,  as  soon 
as  the  omission  was  discovered,  on  motion  of  the  district  attorney,  and  in  the 
presence  of  the  prisoner  and  jury,  on  the  19th  of  December,  1851,  ordered  them 
to  be  filed  as  of  the  9th  of  December,  nunc  pro  tunc.  The  court  had  the  control 
of  the  records,  and  it  was  its  duty  to  order  this  to  be  done  for  their  safety  and 
authenticity.  The  failure  to  file  the  record  and  documents  was  a  mere  omis- 
sion, and  the  judge,  without  causing  injury  to  any  one,  directed  that  which  was 
proper  to  have  been  done  some  days  before,  to  be  done,  when  the  omission  was 
noticed.  This  so  frequently  occurs  in  practice,  from  unintentional  oversight,  that 
the  phrase  nuncpro  tunc  is  familiarly  known  as  a  law  term,  which  is  used  on 
Buch  occasions  to  express,  that  a  thing  is  done  at  one  time  which  ought  to  have 
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been  pMfiMnned  at  another.    The  only  qualification  in  relation  to  it,  in  judicial       Btatx 
proceedings,  are,  that  it  ought  to  be  done;  that  it  be  done  by  the  leave  or  order     Alvbbsz. 
of  the  court,  perhape  in  the  presence  of  the  parties  intefested,  and  that  it  be 
done  to  answer  the  purposes  of  justice,  and  not  to  do  injustice. 

No  injustice  was  done  in  the  present  case.  It  was  not,  as  contended,  the 
filing  of  the  documents,  that  gave  the  court  in  West  Feliciana  the  jurisdiction 
of  the  case,  and  the  jury  power  to  try  the  prisoner.  His  successful  motion  to 
change  the  venue  for  the  trial  of  an  indictment  found  against  him  for  murder, 
from  East  to  West  Feliciana ;  the  delivery  of  his  person  by  the  sheriff  of  one 
parish,  to  the  sheriff  of  the  other,  for  trial ;  and  the  transmission  of  all  the 
proceedings  against  him  from  one  clerk  to  the  other,  were  the  things  which  gave 
jurisdiction  to  the  court  that  tried  him,  and  power  to  the  jury  to  pass  upon  his 
case  and  acquit  or  convict.  The  filing  of  the  papers  was  a  mere  form  which, 
without  any  possible  injuiy  to  the  prisoner,  was  complied  with  as  soon  as  it  was 
discovered  that  it  had  not  been  seasonably  done. 

Similar  omissions  have,  no  doubt,  often  occurred  in  judicial  proceedings  in 
criminal  cases  and  been  corrected  in  the  same  manner,  and  yet  we  have  no 
precedent,  that  the  correction  has  been  regarded  as  objectionable  by  any  tribunal. 
The  objection  must  be  supported  by  authority  or  fail,  for  it  is  intrinsically  with- 
out any  substantial  foundation. 

The  motion  in  arrest  of  judgment,  based  upon  this  important  matter,  cannot 
therefore,  prevail. 

Nor  can  the  judgment  be  arrested  on  account  of  the  charge  of  the  court  in 
relation  to  it.  It  was  immaterial  to  the  power  to  try  the  prisoner ;  immaterial  to 
his  guilt  or  innocence,  as  to  which ;  a  proper  issue  between  him  and  the  State  was 
presented,  in  a  proper  manner,  and  before  a  competent  tribunal.  And,  there-  . 
Ibre,  the  charge  of  the  court,  that  the  jury  had  nothing  to  do  with  the  oversight  / 
in  not  filing  the  papers,  and  the  correction  of  the  omission,  was  correct;  and  even 
if  the  judge  illustrated  his  opinion  by  an  erroneous  view,  as  to  defects  in  an 
indictment,  it  cannot  make  that  material  in  the  case,  which  was  intrinsically 
immaterial. 

Three  of  the  jurymen,  who  were  on  the  list  served  upon  the  prisoner  to  pass 
upon  his  trial,  were  excused,  one  on  account  of  age,  and  two  as  beiog  school 
directors.  A  pannel  of  forty-eight  was  provided  by  law,  and  summoned  in  the 
case,  for  the  express  purpose  of  insuring  a  speedy  trial,  and  that  the  case 
might  not  be  continued  in  consequence  of  a  deficiency  of  jurymen  from  any 
cause.  The  prisoner  made  no  objection  to  the  pannel,  and  did  not  ask  for  a 
continuance  of  the  case.  In  this  respect,  the  case  is  entirely  different  from  that  of 
Tke  Stater.  HowelU  in  which  a  continuance  of  the  case  was  prayed  for,  on  account 
of  such  a  disparity  between  the  list  seized  upon  him,  and  the  number  summoned 
for  the  trial,  as  might  have  operated  great  injustice,  and,  in  effect,  have  destroyed 
the  beneficent  provision  of  law,  that  he  should  be  served  two  days  before  the 
trial,  with  the  list  of  the  jury  summooed  to  try  him.     State  v.  Howell,  3  Ann.  51. 

We  have  often  held,  that  objection  to  the  pannel  or  polls,  cannot  be  taken 
advantage  of,  if  not  made  by  challenge  when  the  jury  or  jurors  are  presented  to 
the  prisoner  for  trial.  He  cannot  take  the  chance  of  a  verdict  in  his  favor,  by  a 
jury  of  his  choice,  and  afterwards  object  to  the  jury  when  the  verdict  is  rendered 
against  him. 

The  testimony  of  Whiter  discovered  since  the  trial,  was  cumulative  alone.  It 
may  be  reconciled  with  the  testimony  on  behalf  of  the  State.  And  we  concur 
with  the  district  judge,  who  has  stated  it  in  connection  with  the  evidence  of  the 
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State  State,  that  it  ought  not  to  have  changed  the  verdict.  It  is  laid  down  as  an 
Alvxhkz.  elementary  rule  by  Wharton,  664,  that  in  order  to  grant  a  new  trial  on  account 
of  newly  discovered  evidence,  it  must  be  such  as  ought  to  produce,  on  another 
trial,  an  opposite  result  on  the  merits :  and  several  authorities  are  cited  in  sup- 
port of  this  principle.  We  substantially  recognized  it  in  the  case  of  The  State 
V.  Brette,  6  Ann.  At  all  events,  we  would  not  interfere  with  the  discretion  of 
the  district  court  in  refusing  a  new  trial,  because  testimony,  merely  cumulative, 
might  be  produced.  The  authorities  are  numerous  in  support  of  the  ruling  of 
the  district  court.    Whart.  Crim.  Law.  661.     1  Story,  218.     1  Sumner,  482. 

The  counsel  contends,  that  fiicts  stated  by  the  judge  assimilates  the  case  to 
the  facts  proved  on  Selfridgt^s  trial,  and  that  we  have  approved  the  principles  of 
law  laid  down  in  that  case,  and  therefore  infers  that  the  result  should  be  the 
same.  We  have  approved  those  principles,  but  doubted  their  application  to  that 
case,  and  think  they  have  no  application  to  the  case  under  consideration. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Application  for  a  re-hearing  refused 
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The  Citizens'  Bank  of  Louisiana  t?.  The  Levee  Steam  Cot- 
ton Press  Company. 

It  was  competent  for  the  State  to  make  aacfa  cbaogea  in  the  mode  of  administration  of  the 
inaolvent  banki,  aa  the  public  interest  required. 

The  lawi  which  have  irom  time  to  time  been  paaaed  for  the  liqnidatiop  of  the  affain  of  th» 
Citizens'  Bank  of  Loniaiana,  are  conititational. 

The  decree  of  forfeitare,  pronoanced  against  that  bank,  did  not  thereby  give  the  right  to 
the  stockholders  to  insist  on  an  immediate  liquidation  of  its  affairs. 

The  statotes,  which  provide  for  a  more  protracted  administration,  did  not  impair  tiie  obli- 
gation of  any  contract;  nor  was  the  stockholder,  in  oonseqnence  of  those  statatea, 
invested  with  a  right  to  release  his  property  from  mortgages  which  he  had  created  on  it. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawbridge^  J. 
A.  Pilots  for  the  plaintiffs.  Jolin  JR.  Grymes  and  A.  K,  Josephs,  for  defen- 
dants.    By  the  court  :* 

EusTis,  C.  J.  This  appeal  is  taken  by  the  defendants,  from  a  judgment 
rendered  against  them  at  the  suit  of  the  Citizens'  Bank,  in  the  Court  of  the 
Fouith  District  of  New  Orleans,  for  the  sum  of  four  thousand  five  hundred  and 
six  dollars,  with  eight  per  cent  interest,  from  the  1st  of  May,  1851. 

The  action  was  for  the  recovery  of  an  assessment  of  one  dollar  per  share  on 
the  stock  of  the  bank,  which  was  imposed  for  the  term  of  seven  years,  for  the 
purpose  of  meeting  the  obligations  of  the  bank  within  that  time.  It  is  not 
understood  that  any  question  is  raised  concerning  this  assessment,  except  that 
which  involves  the  constitutionality  of  the  legislation,  by  virtue  of  which  the 
liquidation  of  the  affairs  of  the  bank  has  been  conducted. 

This  point  has  been  argued  at  bar,  and  we  shall  proceed  at  once  to  give  our 
impressions  upon  it,  without  referring  more  than  is  necessary  to  the  details  con- 
nected with  it. 

The  ground  on  which  the  constitutionality  of  this  legislation  is  assailed,  ie 
that  it  impairs  the  obligation  of  contracts.    The  precise  point  in  which  the  legis- 

*Pretton,  J^  did  not  lit  in  this  caae. 
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btkm  ccmflictB  with  the  CoDstitatioD,  is  not  stated ;  but  the  proposition  is  put  on  The  Citizxhs* 
genera]  terms,  and  it  is  supposed  that  the  objection  will  be  best  met,  by  con-     Louisiana 
sidering  the  constitutionality  of  this  legislation  as  a  whole.  ,        ^* 

By  the  forfeiture  of  the  charter  of  a  corporation  under  the  Civil  Code,  the  cotton  pRxis 
corporation  itself  became  extinct.    Code,  article  38  §  2.     The  State  ▼.   The      <>»>'^"t- 
Orleans  Navigation  Company,  7  Annual,  (decided  in  February  terra  1852.) 

But  though  the  corporation  was  dissolved  by  a  decree  of  forfeiture,  the  pro- 
perty of  the  corporation  became  vested  in  its  membera,  and  this  court  held,  that 
courts  had  the  power  to  appoint  penons  to  liquidate  and  settle  the  affvin  of  an 
insolvent  bank,  whose  charter  had  been  decreed  forfeited,  in  the  absence  of  any 
provision  by  law  for  that  purpose.    Stark  t.  Burk,  5  Ann.  741. 

The  Citizens'  Bank  is  one  of  the  property  banks  of  New  Orleans.  Its 
charter  was  created  by  two  laws,  one  passed  in  1833,  and  the  other  in  1836. 
Under  the  latter,  the  bank  went  into  operation,  the  State  issuing  its  bonds  for 
several  millions  of  dollara.  These  bonds  having  been  negotiated  for  the  benefit 
of  the  bank,  its  capital  was  thus  provided.  The  stockholders  gave  mortgages 
for  the  amount  of  their  stock,  which  were  given  in  order  to  secure  the  payment 
of  the  capital  of  the  bank  thus  furnished,  and  the  loans  to  which  they  were 
respectively  entitled,  as  stockholdera,  under  the  charter. 

The  duration  of  the  charter  of  the  bank,  was  limited  to  fiffy-one  years  from 
April  1833. 

The  Act  of  1842,  providing  for  the  liquidation  of  banks,  in  its  fint  section, 
r^enacted  the  general  provision  of  the  code  concerning  the  effect  of  the  forfeiture 
of  the  chart«ra  of  bank.  In  the  28th  section,  it  had  this  clause  for  the  benefit 
of  these  banks,  in  which  the  State  itself  was  a  stockholder,  or  for  which  it  had 
issued  its  bonds :  if  a  decree  of  forfeiture  be  rendered  against  any  one  of  such 
banks,  the  corporation  shall  not  be  deemed  dissolved,  but  it  shall  retain  all  its 
corporate  powen  and  privileges,  with  the  exception  hereinafter  mentioned,  &c. 

The  charter  of  this  bank  was  adjudged  to  be  forfeited  under  this  Act  of  1842, 
and  by  virtue  of  this  act  and  of  the  Act  of  the  5th  of  April,  1843,  the  State 
had  entered  into  the  possession,  and  the  exclusive  management  of  its  assets, 
and  took  upon  itself  the  administration  of  its  aifaira.  The  corporate  existence 
of  the  banks,  appeare  to  be  maintained  throughout  all  the  legislation  in  relation 
to  it. 

By  the  third  section  of  the  Act  of  1836,  authorizing  the  emission  of  bonds  on 
the  part  of  the  State,  in  order  to  provide  the  capital  for  the  bank,  it  is  provided, 
that  for  the  guarantee  of  the  bonds  thus  emitted,  all  the  securities  granted,  under 
the  act  of  incorporation,  to  the  holdera  of  its  bonds,  are  hereby  transferred  to  the 
State  and  the  holdera  of  the  bonds  to  be  issued  under  the  Act  of  1836.  The 
securities,  particularly  thus  referred  to,  .were  the  mortgages  given  for  stock, 
which  were  to  stand  as  securities  for  the  ban,  which  was  to  be  made  to  provide 
the  monied  capital  of  the  bank.  This  section,  it  will  be  observed,  transfera 
these  securities  to  the  State  and  the  holders  of  the  bonds.  As  the  bonds  were 
to  be  issued  by  the  State,  this  clause  can  have  no  meaning,  except  to  transfer 
the  securities  to  the  State,  as  a  species  of  pledge,  for  the  bonds  which  were  to 
be  issued  by  virtue  of  the  act. 

There  never  was  an  occasion  in  the  history  of  this  State,  in  which  the  active 
interference  of  the  government  was  more  imperatively  called  for,  than  in  1842. 
A  violent  convulsion  in  the  monied  affaira  of  the  country  had  taken  place.  So 
urgent  was  the  necessity,  that  a  general  bankrupt  law  had  been  passed  to  take 
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Ths  CiTizKifs'  effect  in  that  year.    The  banks  in  this  city,  which  funuBhed  the  ordinary  cnr- 

Louisiana     Teocy,  were  most  of  them  insolvent,  many  hopelessly  so.    There  was  no  pro- 

*-  Yision  in  the  bankrupt  act,  nor  in  the  statutes  of  the  State,  for  the  liquidation  of 

Cotton  Press  insolvent  corporations.    The  charters  of  the  two  property  banks  had  been  viola- 

CoMPANT.     ^^  ^j^^  ^Y^eiT  notes  and  obligations  were  in  sufferance.    In  this  state  of  things* 

the  laws  were  passed,  vesting  the  possession  of  the  assets  of  these  banks  in  the 

State,  and  providing  for  their  administration  under  its  authority,  whenever  their 

charters  should  be  judicially  decreed  to  be  forfeited,  and  these  banks  should  not 

comply  with  certain  conditions  imposed  by  the  Act  of  1842.    Managers  were  to 

be  appointed  by  the  State,  who  were  to  conduct  their  affairs  under  the  direction 

of  the  board  of  currency.    Under  the  administration  of  the  managers  appointed 

by  the  State,  this  institution  was  conducted  until  the  year  1847,  when  the 

administration  was  changed.   Three  managers  appointed  by  the  State,  and  three 

directors  chosen  by  the  stockholders,  constituted  the  board  entrusted  with  the 

affairs  of  the  bank  under  the  law  of  that  year. 

We  do  not  perceive  in  this  legislation  anything  more  than  the  exercise  of  the 
power,  which  the  government  of  the  State  has  over  bankrupt  estates.  This 
power  is  inherent  in  all  well  regulated  governments,  under  which  commerce  is 
regulated.  In  England,  statutory  provisions  in  the  nature  of  bankrupt  laws, 
have  been  from  time  to  time  enacted  for  more  than  three  centuries,  from  the 
reign  of  Henry  VIII  to  William  IV.  It  was  exercised  by  several  of  the  States 
before  the  Constitution  of  the  United  States,  and  the  power  to  pass  uniform 
laws  on  the  subject  of  bankruptcy,  was  unanimously  conceded  to  the  govem- 
meot  of  the  United  States,  by  the  convention  which  framed  the  Constitution 
In  almost  all  the  States,  insolvent  or  bankrupt  laws  are  in  operation  in  some  form 
more  or  less  stringent. 

Blackstone  says,  that  by  virtue  of  the  statutes  of  bankruptcy,  a  bankrupt  may 
lose  all  his  estates,  which  may  be  at  once  transferred  by  his  commissioners  to 
their  assignees  without  his  participation  or  consent.  2d  Commentaries,  286  and 
480. 

The  power  has  been  frequently  exercised  in  this  State,  by  the  enactment  of 
laws  for  the  sequestration  of  the  property  of  debtors. 

If  it  was  competent  for  the  State  to  provide,  by  law,  for  the  administration  of 
the  property  of  insolvent  banks,  the  power  to  make  such  changes  in  the  mode 
of  administration  as  the  public  interest  required,  we  do  not  think  can  be  drawn 
in  question,  under  the  facts  of  the  present  case.  The  possession  asserted  by 
the  State  of  the  assets  of  the  bank,  was  constructive,  and  for  the  purpose  of 
putting  them  beyond  the  reach  of  wasteful  and  destructive  litigation.  It  was 
administrative  and  conservative!  n  its  object  and  character.  The  afiairs  of  the 
bank  were  put  in  commission  under  the  authority  of  the  State,  as  any  other 
insolvent  estate  would  be,  under  ordinary  commissioners  or  syndics. 

The  present  action,  as  we  have  stated,  was  for  the  recovery  of  an  amount 
assessed  on  each  share  by  the  managers  and  directors  of  the  bank,  under  the 
new  administration,  organized  under  the  Act  of  1847.  The  first  series  of  the 
State  bonds,  due  in  1850,  could  not  be  met  by  the  bank ;  and  an  agreement  was 
made  with  the  holders,  by  which  the  payment  was  extended  to  five  annaal 
installments,  and  more  than  half  a  million  of  arrears  of  interest  was  funded  in 
seven  annual  payments.  By  the  Act  of  1847,  it  was  made  the  duty  of  the 
managers  to  exact  from  the  stockholders,  such  an  annual  contribution,  as  would 
form  a  fund  sufiUcient  to  meet  regularly  the  payments  due  on  the  bonds  of  the 
State.    By  a  resolution  of  the  board,  a  call  was  made  on  the  stockholders,  for 
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this  object,  of  aewen  dolian  per  share,  payable  from  ooe  to  seven  yean,  in  Ifae  OinzmBAiix 
anm  of  one  doUar  per  share.  ®'  Louisiasa 

It  is  contended,  on  behalf  of  the  defendants,  that  they  have  a  right  to  insist  on  Lsyxi  Stzmm 
an  immediate  liquidation  of  the  affairs  of  the  bank,  and  cannot  be  compelled  to     cohpamt. 
submit  to  this  protracted  administration  imposed  by  the  Legislature,  and  hare 
a  right  to  have  their  property  released  from  the  burden  of  their  mortgages. 

A  view  of  the  situation  of  the  bank  shows,  that  an  immediate  liquidation  of 
its  aflbirs  is  impossible. 

In  1836,  the  State  issued  its  bonds,  to  the  bank,  for  upwards  of  seven  millions 
of  dollars,  one  fifth  of  which  were  payable  in  the  years  1850, 1859, 1868, 1877 
and  1886.  Coupons  of  interest  were  attached  to  each  bond,  made  payable  in 
London  and  in  Amsterdam.  The  first  series  of  bonds  amounting  to  Si, 279,557 
14y  feU  due  in  1850,  which  the  bank  could  not  pay,  and  for  which  no  pro- 
vision was  made  by  the  State.  Besides  this  amount  in  sufferance,  the  arrears 
of  interest  due  on  the  bonds,  amounted,  in  1849,  to  no  less  than  the  sum  of 
$883,736  43,  a  portion  of  which  was  funded,  as  has  been  before  stated.  When 
it  ia  considered  that  so  large  a  portion  of  the  capital  of  the  bank  is,  by  its 
charter,  loaned  out  on  mortgage  to  the  agricultural  interest,  it  is  obvious  that  the 
available  neans  of  the  bank  at  any  future  period,  must  be  attended  with  uncer- 
tain^, and  that  an  immediate  realization  of  its  assets  is  impossible. 

The  extension  of  the  term  of  payment  of  the  series  of  the  bonds  for  ^fe 
years,  in  annual  installments,  was  authorized  by  the  Act  of  1847,  and  it  seems 
obvious  that,  in  the  presence  of  facts  like  these,  an  administration  of  so  weighty 
and  complicated  a  character  as  this,  ought  not  to  be  disturbed,  except  in  the 
frutherance  of  a  clear  and  well  defined  right  ^ 

Being  of  opinion  that  there  is  nothing  unconstitutional  in  this  legislation,  we 
see  no  legal  grounds  for  the  refusal,  on  the  part  of  the  defendants,  to  pay  the 
contribution  imposed,  in  order  to  meet  the  engagements  of  the  bank,  to  which 
they  bound  themselves,  by  their  original  obligations,  for  stock. 

As  the  oDly  question  argued  at  bar  was  that  on  which  this  opinion  is  given, 
we  have  refrained  from  touching  any  other  subject  relating  to  the  defence.  The 
case  presents  a  variety  of  phases,  under  which  we  have  considered  it  in  our 
delibentbns,  but  none  of  them  can  sustain  the  present  defence. 

The  judgment  of  the  district  court  is  therefore  afilrmed,  with  costs. 


State  of  Louisiana  t?.  The  Judge  op  the  Fifth  District 
Court  of  New  Orleans. 

Wliere  the  interest  of  the  applicant  appeared  to  be  lesa  than  three  handred  doDari,  the 
Sapreme  Cknirt  refused  to  entertain  an  application  for  a  firnndamug, 

ON  an  application  for  a  man^amitf,  Mott  and  Frayser  appeared  for  the  appli- 
cants. By  the  court : 
S LI  DELL,  J.  The  application  does  not  assert  that  the  applicants  have  any 
interest  in  the  property  sequestered,  beyond  the  freight,  to  wit,  9156  28;  while,  • 
on  the  other  hand,  some  of  its  allegations  are  pregnant  with  the  inference  that 
their  interest  is  thus  limited.  To  authorize  us  to  interfere,  by  mandamuSf  a 
dear  showing  as  to  our  jurisdiction  should  be  made.  The  present  application 
being  unsatisfactoiy  in  its  averments,  is  dismissed  at  the  costs  of  the  applicantf. 
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Levi&rich,  Curator  of  the  Succession  of  Walsh,  v.  Citizens' 
Bank  of  Louisiana. 

A  party  who  aaki  relief  by  ii\iimctioii,  agaiiui t  the  entire  claim  of  hiji  creditor,  should  make 
goch  a  showing;  as  wHl  distinctly  inform  the  ooort  of  the  peconiaiy  extent  of  his  danger. 

APPEAL  from  the  Fourth  Diitrict  Court  of  New  Orieuns.  Samuel  JR. 
Walker^  for  plaintiff.    A.  Pitat^  for  defendast.    By  the  court : 

S&iDSLii*  J.*  The  bank  obtained  an  order  of  aeisure  and  aale  agaiuflt  certain 
flharea  of  bank  atock*  knda  and  alavea,  behinging  to  the  sucoeflsion  of  WaUkf 
pledged  and  mortgaged  to  secure  a  stock  note  for  $8907  40,  made  by  WaUkj 
which  has  been  reduced  by  partia]  payments.  Our  impreaskm  at  the  argument 
wast  that  there  was  hardship  in  the  prosecution  of  the  seimre,  under  the  circiUH 
stances  steted  at  bar,  and  that,  perhaps,  the  plaintiff  in  this  suit  was  entided  to 
enjoin.  Such  may  really  be  the  case.  But,  upon  examining  the  pedtMm  te 
injunction,  we  find  its  averments  to  be  kxMe,  and  particukriy  in  this,  that  there 
is  nothing  in  the  petition  which  indicates  what  is  the  amount  of  the  tacit  incom- 
fatance  which  is  said  to  be  set  up,  as  a  prior  burden,  superior  to  the  mon;gage  in 
fnfor  of  the  bank,  which  hitter  mortgage  Walth  appean  to  have  assumed  upon 
buying  the  stock,  lands,  &c.  A  party  who  asks  relief  by  an  injunction,  against 
the  entire  claim  of  his  creditok?:.^^uld  make  such  a  showing  as  will  dietiactisF 
iafsrm  the  court  of  the  pecuniary  extent  of  his  danger;  and  this  is  partienlariy 
to  be  required  in  this  court,  where  the  plaintiff  in  injunction  asks  us  to  distorii 
a  decree  of  the  district  court  adverse  to  his  pretensuns.  Our  jurisdUction  in  tliis 
case  is  not  quite  clear. 

Judgment  affimedf  with  costs* 


t>ii^<»^«*W»>%««^i^^<^^^^KA^»i«'^<*i<fc«W»w'x».<i»^>«^^.^A»»«^ 


Hills  v.  Mooney — ^Mooney  v.  Hills. 

A  suit  for  the  recision  of  a  sale,  on  the  groand  that  the  yendor  promised  to  release  ezistisg 
mortgages  before  the  payment  of  the  first  note,  cannot  be  sustained  where  the  vendor  had 
made  no  offer  to  pay  the  first  note,  and  where  there  is  no  eyidence  of  what  the  mortgages 
are,  of  which  he  complains» 

APPEAL  fkom  the  Fifth  District  Court  of  New  Orleans,  BuehanaUt  J.     T. 
Wharton  CoUens,  for  Mwmey,    E.  L.  Chold,  for  Hills.    By  the  court: 
EusTis,  C.  J.    On  the  16th  of  April,  1651,  the  plaintiff  sold  to  the  defendant 
two  lots  of  ground  in  the  city  of  New  Orleans,  for  $2200,  of  which  five  hun- 
dred and  fifty  doUan  were  paid  cash,  and  for  the  balance  the  defendant  gare  his 
two  notes  for  $825  each,  payable  in  twelve  and  eighteen  months. 

The  certificate  of  mortgages  was  dispensed  with  in  the  act  of  sale,  and  the 
defendant  took  from  the  plaintiff's  agent  an  agreement,  under  private  signature, 
to  furnish  the  defendant  a  clear  certificate  from  the  recorder  of  mortgages  for  this 

*Ptafhn,  iTh  did  not  sit  in  Ods  case. 
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pimhi  tfitiog  that  tiMre  m  no  mmtiiifii  raoovM  igunat  llwloli  ioU ;  iiii 
flortifieate  to  be  ftumisliBd  prior  to  tfao  paymeat  of  tfao  Bot0»  aa^  twabre  noadM 
final  tba  16th  of  A|xry,  1860.  The  plaintiff  reafiivod  a  moi«SBgo  on  die  lota»a^ 
what  other  waoxt^geBMSeOeA  them,  ia  not  made  to  appear. 

The  dear  certificate  waa  not  iurniahed  the  defendant  ontfl  the  Slat  of  No? em- 
ber, 1851,  after  an  order «f  aeisnre  and  aale  had  been  iaaned  on  die  plaintiff^ 
moitgpge,  which  waa  enjoined  at  t)^  Inalance  of  the  defendant* 

In  the  petition  for  the  iDJanction»  the  defendant  daima  to  have  tibe  aale 
nBcioded,  on  the  ground  that  the  cntificate  waa  net  fiimiahed  within  tibe  time 
atipuhted,  ^cc 

Tbe  dirtrict  judge  decreed  the  redaion  of  the  aale*  and  the  reooTeiy,  by  the 
defendaot,  of  the  caah  and  notea.    Hie  plaintiff  haa  appealed* 

The  defendant  bought  proper^,  and  gave  hia  notea  fer  it,  when  he  knew  it 
WIS  morl^iged,  under  a  prifate  agreement  on  the  pait  of  the  vendor  to  raiae  the 
moitg^e  prior  to  the  payment  of  the  firrt  note.  The  worda,  **  ai^  twelve  mondia 
fron  the  16di  April,  1851,"  do  not  materially  affect  the  aenae  of  thoae  idiioh 
precede  it.  He  haa  never  paid,  or  offered  to  pay,  the  first  note.  We  have  ne 
tndeace  whatever,  aa  to  vrhat  the  moitgagea  were  of  which  the  defendant  eom- 
pinne.  Under  theae  fecta,  we  aee  no  ground  for  the  readaion  of  the  aale. 
Dem  ▼.  Oague'B  Syndui,  7  Mart.  N.  8.  d7.  Pdree  v.  MeMahan  ti  td.  16  L. 
£.218. 

Thia  caie  was  tried  under  aa  affraement  aa  to  the  pleadinga,  which  it  ia  not 
oeceaBaiy  to  recite.    Acting  on  thia  agreement,  we  can  only  give  thia  judgment  t 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  pavaaaed» 
aad  tint  the  phuntiff 'a  petition  be  diaaniaaed  widi  coats,  the  (fefendant  paying  the 
ooaliof  thia  appeal;  and  that  the  right  of  thepbdntiff  to  raeever  the  unpaid 
bsknoe  of  the  price  of  the  kita,  be  reaerved. 


PiERRB  A.  Becknell  V.  A.  6.  Weindhal. 

Ankle  656  of  the  Civil  Code  should  be  lo  oonstrned,  ai  to  reconoQe  the  respect  dae  to  pro- 
perty with  the  intereitf  of  agriculture. 

The  fan  of  lands  fronting  on  the  water  oonnea  in  Lonisiana,  ia  from  the  river  to  the  swampa 
bebind ;  Ihe  natural  drain  is,  therefore,  fhnn  the  front  to  the  rear,  and  the  right  to  drain 
tfasm  to  the  rear  by  means  of  ditches,  cannot  be  doubted ;  bat  that  right  should  be  ezer- 
cited,  BO  as  to  caose  noi^jory  to  others  without  necessity.  The  owner  of  front  lands  can- 
not,  therefore,  by  artificial  drainage,  aocomnlate  the  water  in  tbe  rear  of  his  field  in  amacb 
larger  volome,  than  if  sofTered  to  flow  natoraUy,  and  thereby  impose  a  more  burdensome 
aervitode  on  the  lands  of  the  proprietor  below. 

APPEAI^  from  the  District  Coort  of  the  pariah  of  St  John  the  Baptiat« 
AlUiH  Duffd,  J.    D.  FarcelU,  for  plaintiff.    St.  Paid  and  Amny,  for 
defendant^  By  the  court : 

&0ST,  J.  The  plaintiff,  who  ia  the  ownmr  of  a  angar  plantation  ficenting  on 
the  Misaisaippi  river,  haa  obtained,  againat  the  defendant  who  owna  the  adjoin- 
ing plaatatioa  below,  a  judgment  ordering  him  to  remove  certain  worka  ereoted 
^  him  on  his  eatate,  on  the  gronnd,  that  they  obatruet  one  of  the  natural  draina 
•f  the  plaintiff 'a  knd. 
The  defendant  haa  appealed,  and  aaka  a  revenal  ^  die  judgment  on  twn 
Fliat,  that  the  natural  drain  elauned,  no  longer  eiiata.    fieaond,  datt 
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Bicasui  if  it  does  exisr,  the  piaiotiff  has  done  upon  Im  land,  works  whieh  lender  the 
WkiHDHAL.  serntnde  more  bordeiiflome,  and  the  diBio  conatrocted  by  him  is  no  mc^e  than 
adequate  to  counteract  the  injnrioua  effects  of  those  works  upon  his  bnds.  He 
relies  upon  the  authori^  of  the  case  of  Martin  ▼.  JetU  12  L.  R.  501. 

It  may  be  conceded,  that  article  65S  of  the  code,  upon  which  both  parties  rely, 
should  be  construed,  so  as  to  reconcile  the  respect  due  to  properly  with  the 
interests  and  necessities  of  agriculture,  vd^  the  Roman  law  from  which  that 
article  is  derived,  is  the  best  source  to  which  we  can  resort  for  the  purpose  of 
ascertaining  its  practical  meaning.  Although  the  rule  of  law  was,  in  Rome  as 
here,  that  the  owner  of  the  upper  estate  can  do  no  act,  by  which  the  servitude 
on  the  estate  below  is  rendered  more  burdensome,  by  the  jurisprudence  of 
that  country,  he  had  the  right  to  do  all  works  necessary  for  the  cultivation  of 
his  fields,  without  regard  to  consequences ;  he  could  throw  his  land  in  ridges, 
and  give  the  water-furrows  any  direction  he  thought  proper ;  when  useful  to 
his  crops,  he  was  authorized  to  accumulate  the  waters  falling  upon  his  lands,  in 
the  rear  of  his  field,  without  being  subjected  to  the  action  aquae  pluviae  areen- 
dae,  D.  §  5, 1.  1,  <^  aqtui  ti  aqtta. 

The  same  right  is  cleariy  deducible  from  the  tenure  of  the  lands  fronting  on 
water  courses  in  Louisiana.  The  fidl  of  those  lands,  is  from  the  river  to  the 
swamps  behind.  The  natural  drain  of  the  water  falling  on  those  lands,  is  there- 
fisre  generally  from  the  front  to  the  rear,  and  the  fiicility  of  draining  to  the  low 
grounds  behind  was,  no  doubt,  one  of  the  reasons  why  grants  were  made  with 
narrow  fronts  on  the  rivers,  and  running  back  a  great  depth  for  quantity.  The 
C9ndition  of  those  grants  was,  that  the  land  should  be  cultivated;  and  the  obliga- 
tion to  improve  an<l^:ultivBte,  necessarily  implies  the  power  in  the  grantee  to  do 
all  works  necessary  to  a  profitable  cultivation;  and,  as  they  cannot  be  cultivated 
without  being  drained,  the  right  to  drain  them  to  the  rear,  by  means  of  ditches, 
cannot  be  doubted ;  but  that  right  should  be  exercised  so  as  to  cause  no  injury 
to  others,  without  necessity.  The  plaintiff,  in  this  case,  must  take  the  burdens 
as  well  as  the  benefits  of  artifical  drainage  ;  and  after  availing  himself  of  it,  to 
accumulate  the  water  in^the  rear  of  his  field  in  a  much  larger  volume  than  it 
it  would  have  if  suffered  to  flow  naturally,  and  rendering  thereby  the  servitude 
on  the  back  lands  of  the  defendant  more  burdensome,  it  would  be  unjust  to 
permit  him  to  accumulate,  without  necessity,  a  portion  of  those  waters  in  tlie 
middle  of  his  field,  and  to  throw  them,  as  from  a  stream,  on  the  cultivated  lands 
of  the  defendant.  This  necessity  is  shown  not  to  exist ;  the  works  complained 
of  were  erected  several  years  ago,  and  the  canal,  at  the  defendant's  lower  line, 
has  been  found  sufllcient  for  the  drainage  of  his  land  to  a  greater  depth,  than 
that  of  the  natural  drain  claimed. 

Under  the  Roman  law,  when  the  works  erected  to  obstruct  the  running  of 
the  water  had  been  made  openly,  and  in  the  presence  of  the  party  who  had  a 
right  to  object  to  them,  and  he  had  not  objected,  his  implied  acquiescence  was 
held  to  be  a  waiver  of  the  right  of  servitude.  See  Digest,  laws  19  and  20  de 
aqua  tt  tqua.  The  spirit  of  that  legislation,  at  least,  may  be  invoked  in  aid  of 
the  presumption  arising  from  the  long  silence  of  the  plaintiff,  that  he  considered 
himself  no  longer  entitled  to  drain  through  the  defendants  fields. 

There  are,  no  doubt,  cases  in  which  the  drainage  from  the  front  to  the  rear,  ia 
interrupted  by  bayous  and  deep  coulees^  which  the  proprietor  of  the  lower 
estate  is  bound  to  keep  open;  but  every  low  place,  in  a  cultivated  field,  is  not  a 
natural  drain,  although  the  rain  water  coming  from  above  might  flow  through  it, 
if  the  land  was  in  its  natural  state ;  the  best  portion  of  the  alluvial  soil  of  LouisiaDa 
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ifl  undnlatiog,  and  the  opposite  conBtraction  would  subject  half  of  it,  to  per-     Bkckkxll 
petual  sterility.    When  the  low  places  in  a  field  are  not  too  deep  to  be  drained  by    WbihdhaZm 
the  system  of  draining  now  in  general  use,  they  become  a  part  of  the  field,  and 
cease  to  be  natural  drains. 

The  evidence  in  this  case  shows,  that  the  coulee^  claimed  as  a  natural  drain, 
begins  some  distance  from  the  land  of  the  plaintitf,  and  extends  through  it  and 
4irough  that  of  the  defendant ;  that  a  portion  of  it,  remaining  in  its  natural  state 
at  the  boundary  line  of  the  two  plantations,  is  about  two  feet  deep ;  that  other 
parts  of  it  have  been  cultivated  for  many  years  by  the  defendant,  and  others, 
and  that  it  would  all  be  susceptible  of  cultivation,  if  the  plaintitf  had  not  con- 
verted that  portion  of  it,  between  his  lines,  into  broad  and  deep  reservoirs  for  the 
rain  water.  It  is  also  shown,  that  the  plaintiff,  not' viewing  it  as  the  natural 
drain  of  the  lands  above  him,  has  drained  it  up  as  it  enters  his  field,  and  again 
in  the  middle  of  his  plantation ;  the  water  in  the  reservoir  between  the  two  dams, 
is  carried  to  the  swamp  behind  by  four  leading  ditches ;  that  which  accumulates 
between  the  lower  dam  and  the  defendant's  line,  is  carried  to  the  rear  by  a 
canal  deeper  than  the  couLte  in  its  natural  state,  and  sufficient  to  drain  that  por- 
tion of  the  plantation.  If,  by  a  sudden  sinking  of  the  land  in  the  direction  of 
this  canal,  it  had  become  lower  than  the  caidee,  the  new  opening  thus  formed 
would  have  been,  henceforward,  the  natural  drain  of  the  plaintiff's  land,  and  the 
eouUe  might  have  been  closed  by  the  defendant  and  cultivated.  The  plaintiff 
has  effected  the  same  result  by  artificial  means,  and,  as  in  the  interest  of  agricul- 
ture the  law  gives  to  his  canal  all  the  immunities  of  a  natural  drain,  it  must 
also  be  viewed  in  that  light,  so  fiir  as  it  liberates  the  defendent  from  a  double 
servitnde. 

It  is  a  matter  of  high  public  interest,  that  all  low  and  wet  lands  in  our  fields, 
be  made  useful  to  man,  and  the  conclusion  to  which  we  have  come,  is  a  fair 
inference  from  the  principle  invoked  by  the  plaintiff,  that  in  cases  like  this,  the 
abstract  legal  rights  of  the  parties,  should  be  controlled  by  the  interests  of  agri- 
culture. 

For  the  reasons  assigned,  it  is  ordered,  that  the  judgment  in  this  case  be 
reversed.  It  is  further  ordered,  that  the  injunction  be  dissolved ;  and  that  there 
be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 


Emma  Beauregard,  Wife  of  E.  Delery,  v.  HerJELusband  and 

J.  H.  Eimer. 

Tbe  wife  is  not  bound  by  her  ngnatnre  to  a  note,  ligned  jointly  with  her  hniband,  even  at 
tbe  suit  of  an  innocent  endonee,  onlesi  it  be  proved  that  the  oonaideration  of  the  contract 
loured  to  her  leparate  advantage.  Nor  wiO  the  acknowledgment  of  the  wife,  in  the  act  of 
mortgage,  that  the  money  had  been  borrowed  for  her  leparate  ose,  relieve  inch  endonee 
from  tbe  necessity  of  making  that  proof. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
Lamb  and  EttsHs,  for  plaintiff.  SckmidU  for  defendants.  By  the  Court : 
RosT,  J.  /.  H.  Eimer,  one  of  the  defendants,  discounted  a  note  drawn  by 
the  plaintiff  and  her  husband,  in  solido,  and  secured  by  a  mortgage  upon  the 
paraphernal  property  of  the  plaintiff.  She  acknowledged,  in  the  act  of  mortgage, 
that  the  proceeds  of  the  note  had  been  received  by  her  for  her  own  wants  and 
pecsonal  affairs. 


gM  SUPB«MB  CQUST  €^  i40U|^UNA, 

BxADBsoAftD  The  note  was  proteited  at  meliiiity,  and  JBiaKr  obtained  an  oid^r  of  wmmp 
Hie  HmAim.  ^^  ^®*  ^^i^h  the  plaintiff  has  enjoined^  on  the  gp^oond*  thai  thia  ia  o  debt  of 
her  huBbood,  for  which  she  was  without  capacity  to  bind  heraeifor  herproper^* 
The  district  judge  perpetuated  the  injunction,  and  Eimer  baa  appealed- 

We  are  of  opinion  that  the  appellant  has  not  made  out  a  case,  which  can  be 
considered  an  exception  to  the  rule*  that  the  wife  ia  not  bound*  by  her  aignature 
to  a  note,  signed  jointly  with  hmr  husband,  even  at  the  suit  of  an  innocent  endoinae. 
Sprigg  V.  Bossier,  5  N.  S.  55.     Gaahm  ?.  Matheme^  5  Ann.  496. 

It  is  a  principle  which  has  come  down  to  us  from  the  laws  of  Spain,  that  he 
who  contracts  with  a  married  woman,  must  show,  affirmatively,  that  thecontracl 
turned  to  her  advantage.  The  ooly  exception  und|r  those  laws  was  when  the 
wife  renounced,  in  due  form,  the  61  law  of  Toro.  Brognier  v.  ForstaUn  3 
M.  R.  577.  ChapUlon  v.  St.  Maxent,  5  M.  R.  167.  Banks  v.  Trudcau,  3 
N.  S.  39. 

This  exception  no  longer  exists,  and  proof,  that  the  considenition  of  the 
contract  inured  to  the  separate  advantage  of  the  wife,  is,  in  all  cases,  oeceaaaiy 
to  destroy  the  legal  presumption,  that  contracts  entered  into  during  naarnagea 
jointly  by  the  husband  and  wife,  are  the  contracts  of  the  husband.  It  haa  been 
frequently  held,  that  the  acknowledgment  of  the  wife,  in  the  act  of  naortga^ 
that  the  money  had  been  borrowed  for  her  separate  use,  did  not  dispense  the 
ci-editor  from  making  that  proof.  Prudkomme  v.  Edenst  6  R.  R.  64.  JEJnm 
V.  McC(dopt  5  Ann.  173. 

The  circumstance  of  the  wife  having  a  separate  advantage  in  the  contract,  ia 
of  the  essence  of  the  obligation,  and  must  be  proved  before  a  recovery  can  be  bad 
upon  it    Brandegee  v.  Kerr  and  Wife^  7  N.  S.  64. 

There  is  nothing  inconsistent  with  this  view  of  the  law  in  the  caae  of  PatUr- 
son  V.  Eraser  and  Wife,  5  Ann.  586.  Mrs.  Eraser  made  her  case  stronger,  by- 
showing  that  the  debts,  which  were  to  be  satisfied  out  of  the  money  borrowed, 
had  not  been  paid.  But  the  decision  was  put  upon  the  ground,  that  the  plaintiff 
had  fiiiled  to  show  that  the  advances  made  by  him  bad  inured  to  her  benefit. 
There  might  be  cases  of  deceit  and  fraud  on  the  part  of  the  wife,  in  which  abe 
would  be  held  liable,  but  this  ia  not  one  of  them.  It  was  incumbent  upon  the 
plaintiff  to  ascertain  the  uses  ibr  which  the  money  was  borrowed,  and  to  aee 
that  it  was  applied  in  such  a  manner,  as  would  subject  the  separate  estate  of  the 
wife  to  the  payment  of  it.  As  he  fJBuled  to  do  so,  and  there  is  nothing  in  the 
record  to  show  the  use  made  of  it,  the  judgment  must  be  affirmed. 

The  judgment  is  aiiirmed,  with  costs. 


John  Ruoely  v.  James  Goodloe  Sc  Co. 

Aole  of  damage!  where  defendant  is  in  good  faith.    C.  G.  1938,  a.  1. 

If  the  contract  on  which  the  action  ii  hroaght,  ii  annexed  to  or  made  apart  of  tlM  petitkB, 

an  objection  to  the  introdaction  of  it  in  evidence,  on  the  ground  of  Tariaace,  cannot  bo 

■natained. 
In  a  contract  for  the  performance  of  work,  thB  omiaaion  to  state  the  time  at  which  it  is  to  be 

completed,  ia  an  incident  which  tiie  court  will  supply  according  to  equity,  naage  and  law ; 

and  teatifflony  may  be  received  of  those  facta  and  dicamatancea  which  tend  to  show  cbe 

time  for  ita  completion,  which  the  parties  may  be  presumed  to  have  had  in  view. 
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APPEAL  fivm  tlw  SMttd  DirtrletCowt  flf  New  OrietM.    TiMaMWM 
tmdbf  jfmry  belbre  Lea,  J.    Elmore  awl  irm^,  lor  pbiatiff.    O.  B. 
Dmmm,  fiir  dafendaatB.    By  tlia  eovrt : 

ftiSTON,  J.  Tbe  ptaiatiff  is  a  tn^  plaatar  in  Matagorda  eooatj,  in  the 
Silte  of  Texas ;  the  defendants,  manniactiiren  of  angar  milb  and  engines,  m 
Ciiidnniti,  whieh  they  also  p«t  np  oo  soothern  plantalions. 

Od  the  14fk  of  Febraary,  1860,  tbey  entered  hito  an  agreement  that  the 
MBBdinta  should  bnild  and  pat  into  operation,  on  the  plantation  of  the  plaintifl; 
tfogir  miB  and  engine,  particnlarly  described  in  the  agreement,  with  aD  tbe 
■scMBiry  pumps  and  pipes  to  make  the  work  complete.  They  agreed  to  have 
the  miU  and  engine  delivered  in  New  Orleans  on  or  before  the  Ist  day  of  June, 
1850.  On  the  other  hand,  the  plaintiff  agreed  to  have  it  transported  to  his 
phnti^n  within  sixty  days  from  the  time  it  was  landed  m  New  Orleans,  to 
Nppl7  the  neeessaty  brick  work  and  timber  for  patting  up  the  mill  and  engine, 
sad  lo  foiaiBh  a  suitable  number  of  hands  to  assist  in  putting  them  up ;  and  the 
MradantB  agreed  to  put  them  up,  in  complete  running  order,  on  the  plantation 
of  Ifae  plaiatiff.  In  consideration  of  the  premises,  the  plaintiff  agreed  to  pay, 
mA  bss  paidy  the  defiMidanta  four  thousand  one  hundred  dollars. 

Tlie  pbintiff  afleges,  that  the  defendants  foUed  to  comply  with  their  contract; 
thst  he  thereby  lost  one-half  of  his  sugar  crop  of  1850,  equal  to  an  hundred 
bogBheeds  of  sugar,  worth  upwards  of  ^ve  thou«nd  dollars,  and  claims  damages 
to  thst  amount* 

The  defendants  admit  tiie  payment  of  the  price  of  the  mill  and  engine ;  deny 
that  Ifaey  were  bound  to  execute  the  work  at  any  particular  time ;  allege  that 
they  pushed  the  work  with  all  possible  diligence,  and  complied  with  their  con- 
tract without  any  unavoidable  delay,  and  that  the  plaintiff  lost  nothing  by  their 
inlt  or  negfigence ;  but,  if  he  lost  any  part  of  his  crop,  it  was  by  his  oWn  delays 
in  not  providing  for  the  seasonable  delivery  of  the  mill  on  his  plantation ;  in  not 
bong  prepared  for  putting  it  up  when  they  were  ready  to  perform  their  part  of 
the  contract,  md  in  not  having  a  sufficient  quantity  of  seasoned  wood  to  manu- 
lactore  his  sugar  when  the  miH  and  engine  were  put  into  operation. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  for  three  tiiousand 
doDan  damages  in  favor  of  the  plaintiff,  and  the  defendants  have  appealed. 

The  plaintiff  alleged,  that  the  defendants  were  bound  by  their  contract  to 
eomplete  the  mHI  and  engine  by  the  20th  of  October,  1850.  He  offered  in 
svidenee  the  eontraet,  which  contained  no  such  clause.  The  defendants  opposed 
ito  iotmdnctioD  in  evidence,  because  it  was  not  the  contract  upon  which  the 
phiDtiff  dedsred  or  rather  varied  in  terms  from  the  allegations  in  his  petition. 
The  court  submitted  it  in  evidence,  and  they  excepted. 

The  plaintiff  had  annexed  his  contract  with  the  defeadaats  to  his  petition,  as 
yut  thereof  The  defendants  were  thereby  perfecdy  apprised  of  the  contract 
span  which  they  were  sued,  and  suflfered  no  surprise  by  the  offer  of  it  in 
wideace.  The  allegations  in  the  plaintiff's  petition  amount  substantially  to  his 
aterpiatation  of  the  contract,  upon  the  oorrectness  of  which  interpretation  it 
SIS  far  the  court  and  jury  to  decide.  The  bill  of  exceptions  to  the  inti^uction 
if  the  contract  in  evidence  is  not,  therefore,  tenable. 

The  plaintiff  offered  verbal  evidence  to  show,  that  planters  commence  taking 
If  tbe  sugar  crops,  in  the  part  of  Texas  where  he  resides,  from  the  10th  to  l^e 
Ml  of  October;  that  it  is  dangerous,  from  the  probability  of  frost,  to  delay  it 
higw ;  that  one  of  the  defeadaats  had  been  in  Texas  about  the  time  l2ie  nego« 
1  for  tfto  mil  and  eagiaa  was  eommenced»  beeame  acquainted  with  the 


OoouLot. 
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BooiLT  extent  of  the  plaintiff  *b  crop,  the  necesnty  of  that  early  oommeDcemeiit  to  aecore 
CtooDtos.  ^  '^^>  ^^  coonOf  to  have  the  mill  and  engine  ready  for  that  purpose ;  and  that 
the  contract  for  the  mill  and  engine  was  made  for  taking  off  the  ensuing  crop  of 
the  plaintiff,  and  with  a  full  knowledge  and  view  of  these  necessities.  Testimony 
on  these  subjects  was  opposed,  as  tending  not  only  to  vary  but  add  to  the  con- 
tract of  the  parties,  and  as  being  forbidden  by  article  2256  of  the  Civil  Code. 

No  precise  time  was  specified  in  the  written  contract,  at  which  the  miU 
and  engine  should  be  put  up  and  in  operation ;  and  yet  it  was  to  be  put  up  and  in 
operation  some  time.  Now,  equity,  usage  and  law,  supply  in  contraQli  such 
incidents  as  the  parties  may  reasonably  be  supposed  to  have  been  silent  upon, 
from  a  knowledge  that  they  would  be  suppUed  from  one  of  these  souroes.  Civil 
Code,  art.  1959. 

We  cannot  doubt,  frbm  a  perusal  of  the  contract  itself,  from  the  fiict  that  the 
machinery  was  to  be  delivered  in  New  Orleans  by  the  1st  of  June,  and  to  be 
transported  to  the  plaintiff's  plantation  within  sixty  days  afterwards,  that  the 
mill  and  engine  was  intended  by  both  parties  to  take  off  the  plaintiff's  ensuing 
crop  of  sugar.  All  this  testimony  offered  and  objected  to,  was  proper,  there- 
fore, to  show  at  what  time  it  was  necessary  to  have  the  mill  and  engine  put  into 
operation  in  order  to  take  off  that  crop,  that  is,  to  accomplish  the  object  for  which 
the  plaintiff  engaged  and  agroed  to  pay  for  them,  and  to  show  that  the  time  within 
which  they  were  to  be  completed,  was  perfectly  within  the  knowledge  and 
understanding  of  both  parties,  though  not  expressed  in  the  agreement ;  and  the 
testimony  fully  satisfies  us,  that  it  was  the  understanding  of  the  parties,  and  the 
duty  of  the  defendants  in  pursuance  thereof,  that  the  mill  and  engine  should  be 
put  up  and  in  operation  at  least  by  the  20th  of  October,  1850,  to  enable  the 
plaintiff,  like  all  other  planters  in  that  vicinity,  to  commence  taking  off  his  crop 
by  that  day,  because  the  conuuencement  could  not  be  protracted  beyond  that 
time,  without  danger  of  losing  the  crop  by  frosts. 

The  voluminous  testimony  furnished  by  the  plaintiff,  shows  that  he  fully  com- 
plied with  his  contract;  that  he  transported  the  machinery  to  his  plantation  so 
as  to  afford  ample  time  to  have  enabled  the  defendants  to  put  it  up  before  the 
proper  season  for  taking  off  the  crop ;  that  he  had  every  tiling  necessary  for  the 
defendants,  proparod  by  the  1st  of  August,  1850,  when  their  workmen  arrived 
on  the  plantation,  and  was  ready  and  anxious  to  afford  them  every  facility  to 
comply  with  their  contract;  urged  it  all  in  his  power,  and  warned  their  agent  of 
the  dangers  of  delay,  and  that  he  would  look  to  the  defendants  for  indenmifica- 
tion,  if  he  lost  his  crop  in  consequence  of  their  failure  to  have  the  mill  and 
engine  ready  for  the  grinding  season.  The  foreman  and  workmen  arrived  in 
time  to  have  completed  every  thing  in  due  season,  but  soon  afterwards  left  the 
work  in  an  incomplete  state,  and  did  not  return  until  the  1st  of  November.  The 
excuse  was,  that  it  was  necessary  to  go  to  Galveston  to  make  some  changes  in  a 
pipe.  The  plaintiff  proves  that  it  was  not  necessary  to  go  to  Galveston  for  that 
purpose;  that  if  it  was,  he  offered  to  send  and  have  the  change  made,  which 
could  have  been  done,  and  that  a  very  temporary  absence  of  the  foreman,  at  all 
events,  would  have  been  sufficient  for  the  purpose.  That  instead  of  speedily 
going  to  Galveston,  making  the  alterations  and  returning,  the  foreman  went  to 
and  remained  at  other  places. 

In  consequence  of  the  delay,  the  mill  and  engine  were  not  put  into  operatioQ 
until  the  11th  of  November,  1850.  A  killing  frost  came  on  the  night  of  the  4th 
or  5th  of  December,  before  the  plaintiff  had  been  able  to  take  off  half  of  hie 
crop,  and  destroyed  nearly  one-half  of  it.    It  was  fully  proved,  that  if  the  nlUl 
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» had  been  completed  by  the  20tih  of  October,  the  plaiiitiff  would  have 
«red  his  entire  crop.  GoolW 

The  effort  of  the  defendants,  to  show  that  the  plaintiff's  loss  was  caused  by 
the  want  of  a*sufficient  quantity  of  seasoned  wood  to  take  off  his  crop,  has 
entirely  &iled,  Rarely  has  a  case  been  so  clearly  made  out,  that  the  damages 
were  caused  by  the  defendants. 

The  loss  to  the  plaintiff,  is  clearly  proved  to  have  been  caused  by  the  fiiults 
and  negligence  of  the  defendants  in  failing  to  comply  with  their  contract,  and 
they  are  bound  to  indemnify  the  plaintiff. 

The  jury  did  not,  as  urged  by  their  counsel,  chaise  the  defendants  with  the 
value,  in  New  Orleans,  of  the  sugar  lost,  which  would  have  exceeded  five  thou- 
sand dollars,  but  with  only  three  thousand  dollars,  the  probable  value  on  the 
plantation,  of  the  lost  sugar,  after  deducting  the  expenses  of  manufiicturing  it. 

The  agreement  of  the  parties  was  violated  passively,  no  doubt,  and  without 
bad  fiuth,  but  by  sheer  negligence  on  behalf  of  the  defendants.  What,  then,  is 
the  rule  of  damages  ?  Those  which  may  reasonably  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  at  the  time  of  contract^  Code,  art.  1998, 
No.  1.  The  making  of  the  crop,  and  the  means  of  making  it,  were  the  veiy 
things  contemplated  by  the  parties  in  making  the  contract ;  the  loss  of  the  crop, 
the  thing  which  ihey  intended  to  guard  against,  and  that  loss,  was  the  damage 
reasonably  entering  into  their  contemplation  if  the  contract  was  broken. 

It  becomes  unnecessary,  therefore,  ctosely  to  scrutinize  the  charge  of  the  court 
to  the  jury,  though,  at  first  view,  we  cannot  say  it  was  erroneous. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


PiCKERSGILL   &  Co.  V.  BrOWN. 

By  the  tenns  of  a  jadicial  sale,  pnrchaBera  were,   in  ■abttance,  required  to   take  the 
property  rabject  to  bo  much  of  the  antichresii  as  might  be  dae,  and  inch  of  the  reoorded  IT! 
mortgages  aa,  upon  inYestigation,  ifaonld  tarn  oat  to  be  bandjide.    Held:  Under  foch       7        297 

deicription  of  the  interest,  its  valae  was  altogether  ondefined.     It  is  the  right  of  the  ^ 

debtor,  onder  the  law,  that  his  property  shoald  be  sold  at  a  certain  price.  Here  the  price 
was  ancertain — it  was  not  sold  for  so  mnch  over  the  amoont  of  mortgages  stated  in  the 
certificates,  bat  a  bid  for  so  mach  money,  subject  to  lach  amoants  as  might  be  bondjide 
and  really  dae  ander  them.    The  sale  was,  therefore,  defective. 

In  jadicial  sales,  there  mast  be  a  definite  description  of  the  thing  sold.  The  law  will  not 
ooantenance  their  being  made  lotteries,  at  the  bidding,  and  sources  of  confusion  and  strife 
afterwards. 

Wliere  a  creditor  caases  a  sale  of  an  indefinite  and  ancertain  interest  in  property ;  becomes 
the  purchaser,  under  a  title  defective  on  its  face;  takes  no  possession  of  the  thing  pur- 
chased, and  no  ratification  of  the  proceedings  is  shown  to  have  been  made  by  the  defendant 
in  executioa^in  an  action  by  the  purchaser,  restraining  a  mortgagee  firom  the  enjoyment 
of  his  apparent  rights  in  the  property,  and  calling  upon  him  to  account,  it  is  competent 
for  the  mortgagee  to  set  up  the  defects  in  the  judicial  sale  under  which  the  purdiaser 


Subsequent  mortgagees  have  the  right  to  dispute  any  prior  mortgage,  and  to  inquire  into 
its  validity  and  amoont.  They  have  also  the  right  to  ascertain,  by  action,  whether  apparent 
contracts,  made  between  their  debtors  and  other  persons,  are  real,  or  mere  fraudulent 
simulations.  They  have  also  a  right,  subject  to  the  limitation  which  the  law  hac  pre* 
scribed,  to  an  action  for  the  avoidance  of  contracts,  which,  although  they  are  real  and  sin* 
ceie,  were  made  in  fraud  of  their  rights  as  creditors. 
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PianMttU.  MoctgigMt  niidar  tiia  hypoOaottjr  qrHem  of  IioaifitM,  may  begiv«i  toMove  dabte  iMving 
DO  legal  eziftence  tt  the  date  of  the  mortgage.  It  ii  not  esaentia],  in  aocfa  a  mortgagai 
eren  with  respect  to  third  penonSp  that  it  ahonld  expreis  on  iti  face,  that  it  waa  ezeoated 
to  aecnre  fntnre  debti.  It  may  be  described  aa  a  aecarity  for  existing  debta,  and  yet  used 
to  protect  those  which,  In  the  ooctemplation  of  the  parties,  were  to  be  created  at  a  fatare 
time. 

Acreditor,  nnder  an  act  of  antichresis,  is  bound  to  make  oaefol  and  neoesaary  repainof  the 
pledg^ed  estate.  Bat  he  will  not  be  permitted  to  make  improvements  of  a  new,  onnaaal  and 
expensive  character.  If  he  do,  he  cannot  insist  on  being  reimbarsed  the  amount  which 
these  improvements  may  have  cost,  bat  only  their  actaal  valae  to  the  eatate.  The  con- 
aeni  of  the  debtor  to  improvements  of  the  latter  description,  estops  him  from  complaint 

If  a  debtor,  who  ia  aecnred  by  antichresis,  agree  with  faia  creditor  to  appropriate  the 
revenues  in  a  mauier  different  fiom  that  prescribed  in  the  act,  by  which  the  antichresis 
was  created,  a  mortgage  creditor,  who  has  not  put  hia  awrtgage  in  action,  cannot  eom- 
plain. 

APPEAL  firom  tli«  Fifkh  District  Court  of  New  Orleans,  Bu^uman,  J. 
Chyme*  and  Ba$el%u$^  for  plaintifls.  Benjamin  and  Micou^  and  Levi  Pierce, 
for  d^endant.    By  the  court : 

SLfoxLL,  J.  U^  plaintiiiB  represent  in  their  petition,  that  they  hold  three 
jadgments  against  P.  M.  Lapice,  amounting  in  principal  and  interest,  to  upwards 
of  $100,000,  rendered  in  the  yeers  1844  and  1646,  and  recorded  in  the  year 
1844,  and  sabseqnently,  in  the  parishes  of  St.  James  and  Concordm;  that,  on 
the  28th  April,  1842,  Lapice  executed  a  mortgage  in  iavor  of  James  Brownf  for 
an  amount  of  $250,000,  and  on  the  12th  May,  of  that  year,  another  mortgage 
in  his  favor  for  the  amount  of  $150,000;  that,  on  the  3d  of  May,  1842,  Brown 
obtained  a  judgment,  in  the  first  judicial  district,  for  $250,000,  upon  LapieeU 
obligations  for  that  amount,  being  the  same  recited  in  the  mortgage  of  that  date; 
that  the  mortgages  and  judgment  covered  all  the  lands  and  slaves  owned  by 
Lapice ;  that,  on  the  30th  May,  1843,  Lapice  executed,  in  favor  of  proton,  an  act 
of  pledge,  by  way  of  antichresis,  of  the  same  knds,  to  secure  the  above  amount 
of  $400,000,  in  which  BTovm  acknowledged  possession,  and  covenanted  to 
appropriate  the  fruits  and  monies  to  the  payment  of  his  claims  and  interest. 

The  petition  further  represents,  that  W,  C.  Pickengill  had  purchased,  in 
1850,  under  an  execution  issued  upon  one  of  the  judgments  in  his  favor,  "the 
equity  of  redemption"  of  Lapice  in  and  to  all  the  plantations  and  slaves,  and 
diat,  as  such  purchaser,  he  stands  in  relation  to  that  proper^  in  the  place  of 
Lapice. 

The  petition  further  alleges,  that  Jam^  Brown  has  caused  executions  to  issue 
upon  the  judgment  for  $250,000,  and  has  levied  upon  the  plantations  and  shiTos, 
and  is  about  to  cause  them  to  be  sold,  under  pretence  of  satisfying  the  judgment. 
It  charges,  that  the  proposed  sale  is  intended  to  cut  off  ''the  right  of  redemp- 
tion," and  under  cover  of  the  imposing  amount  of  debt  apparently  due,  to  pre- 
clude competitions  and  prostrate  the  creditors  of  Lapice ;  that  these  acts  of 
Brown  are  intended  for  the  sole  benefit  of  Lapice.  and  to  enable  him  to  elude 
his  creditors ;  that  he  has  an  understanding  with  Broum,  and  that  the  executions 
will  result  to  Lapice^s  benefit. 

The  petitioners  further  charge,  that  the  plantations  have,  since  the  date  of  the 
antichresis,  produced  a  large  amount  of  fruits  and  revenues,  so  as  to  have  wholly 
or  in  great  part,  paid  the  debt  to  Brovm. 

They  further  charge,  that  the  debt,  although  ostensibly  originating  m  a  loan 
of  $400,000,  was  not  for  an  actual  advance  of  that  sum  in  cash,  but  in  stocks, 
bonds,  or  other  papers,  at  then:  nominal  or  par  value,  which  was  greatly  above 
Ifaeir  maiket  value ;  and  that  other  devices  were  used,  of  a  usurious  character, 
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to  inerMfls  the  amoiuit  of  aud  kwn  beyond  its  true  falne  io  numey ;  tint  the  FuBQUweoA 

gnuBtmg  of  the  mortgages,  the  oonfesBion  of  judgment,  and  Hie  antichresisi       Bbows. 

were  intended  as  means  by  which  Lapiee  might  frustrate  his  creditoxs;  that 

the  judgment  is  null,  because,  when  it  was  rendered,  there  was  no  debt  due  by 

Lapiee ;  and,  when  it  was  confessed,  it  was  clearly  understood  between  the 

paities>  that  it  was  not  to  be  enforced  or  excuted  as  a  judgment,  but  was  only  to 

stand  as  security  ibr  the  debt,  if  any  existed;  and  certain  terms  of  credit  were 

to  be  allowed  Lapiee,  as  appears  from  the  subsequent  act  of  antichresis,  into 

which  the  mortgages  and  judgment  were  merged,  by  which  they  were  con- 

troUed. 

The  petitionerB  further  charge,  that  Lcqpiee  still  remained  in  the  poBsesaion 
of  ^e  property,  notwithstanding  the  antichresis,  and  has  been  permitted  to 
expend  a  large  pntion  of  the  revenues  arismg  therefrom,  in  vast  and  extravagant 
improvemento  and  embeUishmento,  beyond  what  was  necessary  for  the  preserve- 
tion  and  cultivation  of  the  estates,  for  the  sole  benefit  of  LapieCf  and  to  the 
injury  of  his  creditors;  that  **the  right  of  redemption"  cannot  be  exercised 
against  the  mortgages,  judgment,  and  pledge  held  by  Brown,  without  an  exact 
account  and  knowledge  of  the  amount  due  to  him. 

The  prayer  of  the  petition  is,  that  Brown  be  decreed :  1st.  To  file  •  just  and 
tme  account  of  all  the  monies  and  thinp  advanced  by  hhn,  showing  in  what, 
whether  money  or  other  things*  the  loan  consisted.  2.  To  file  an  accurate  and 
tme  account  of  the  gross  amount  of  fruits  and  revenues  of  the  plantations  and 
slaves,  showing  the  disposition  made  of  them ;  how  much  ibr  necessary  purpoaes; 
how  much  for  other  improvements,  and  how  much  had  been  applied  to  the 
extinguishment  of  the  loan,  principal  or  intorest.  3.  An  accurate  and  true  copy 
of  the  account  kept  by  him,  between  himself  and  Lapiee,  since  his  first 
advance  of  money;  to  the  end  that  the  plaintiff  might  be  informed  of  the  true 
amount  of  indebtedness  of  Lapiee,  and  might  be  enabled  to  say  what  real  and 
subsisting  lion  or  mortgage  Brown  has  upon  Lapice*9  property,  and  that  the  debt 
may  be  reduced  to  its  proper  and  just  amount,  and  the  phuntiflfo  allowed  to  pay 
off  the  same. 

The  petition  concludes  with  a  prayer  for  genenl  relief  and  an  injunction,  and 
also  that  Brown  answer,  under  oath,  certain  intemgatories  annexed  to  the  peti*- 

tiOD. 

In  his  answery  the  defendant  asserts  the  justice  of  the  debt,  and  his  ri|^  to 
execute  the  judgment;  produces  his  accounts  with  Lapiee ;  denies  alt  the  alle 
gations  of  the  petition,  tending  to  invalidate  his  righto  under  the  act  of  mortgage, 
the  judgment,  and  the  antichresis.  He  also  pleads  prescription,  and  prays  a 
dissolntion  of  the  injunction  with  damages,  ^cc  He  filed  his  sworn  answen 
to  the  interrogatories. 

IHie  nature  of  the  interrogatories  and  answers  will  be  best  understood  by 
stating  them  at  length.    They  are  as  follows : 

1.  Did  you  make  a  loan  of  four  hundred  thousand  doUars  to  Peter  M.  Lapiee^ 
at  any  time  between  the  28th,  day  of  April,|1842,  and  the  13th  day  of  M^y,  1843* 
If  you  did,  then  state  and  set  forth  the  date  at  which  such  loan  was  actually 
made? 

If  the  kMUD  was  not  made  aU  at  one  time,  then  aet  forth  the  date  at  which  each 
separate  sum  was  advanced  or  paid  ? 

2.  Was  the  whole  sum  of  four  hundred  thousand  doUars  advanced  or  paid 
ever  to  the  said  Itapioe  in  person,  or  was  it  disbursed*  and  paid  out  by  yon,  or 
9KJ  agent  of  youxs,  in  the  payment  or  extmguishment  of  debto  due  by  said 
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PicnsioiLt   Lapkt  to  others,  or  iocumbniiicei,  orlionfl,  uponhisproporly?    If  it,  or  any 

BBowir.       PBrt  of  it,  was  paid  out  aod  diBbursed  by  you  or  any  agent,  or  agents  of  yours, 

then  state  who  so  paid  the  same,  and  to  whom  was  it  paid ;  in  payment  of  what 

debt,  or  in  extinguishment  of  what  lien  or  incumbrance,  and  how  much  to  each 

individual. 

3.  Was  the  loan  so  made  to  the  said  Lapice,  or  the  monies  so  advanced  to 
him,  or  paid  to  his  creditors,  made  or  paid  in  cash,  coin,  or  circulating  bank  notes ; 
or  was  any  portion  of  it  so  advanced  to  said  Lapice^  or  paid  for  him  to  others, 
advanced  or  paid  in  any  species  of  paper  other  than  current  bank  notes,  redeem- 
able on  demand  in  specie?  Was  any  portion  of  it  advanced  or  paid  in  any 
description  of  stocks  or  bonds  of  any  State,  or  bank,  or  of  any  individuals,  or  any 
other  description  of  paper  or  credtte ;  in  &ct,  in  any  thing  but  gold  or  silver  coin, 
or  current  circulating  bank  notes,  convertible  into  coin  on  demand  ?  If  yea,  then 
set  forth  particularly  what  part  or  portion  of  said  advance,  or  the  payments  so 
made,  were  in  such  stocks,  bonds,  or  paper,  credited.  To  whom  were  such 
stocks,  bonds,  or  paper  credits  paid,  in  payment  of  what  debt,  or  extinguishment 
of  what  lien  or  incumbrance?  Were  they  advanced  or  delivered  to  the  said 
Lapice^  or  paid  away  to  others  at  their  par  or  nominal  value,  or  at  a  discount? 
If  at  a  discount,  then  at  what  rate?  What  was  the  cash  value  of  any  such 
paper  in  the  maritets  of  New  York  or  other  cities  of  the  United  States  or  else- 
where, at  the  time  they  were  so  advanced  qjc  paid  out  ?  Were  they  not  at  a 
discount  ?  If  yea,  what  was  the  rate  of  discount  ?  Set  forth  your  whole  know- 
ledge in  relation  to  the  matters  embraced  in  this  intorrogatoiy,  as  fully  as  if 
herein  specially  and  more  particulariy  interrogated. 

4.  What  has  been  the  gross  yearly  revenue  of  fruits  arising,  year  by  year,  from 
the  four  plantations  and  slaves,  and  all  the  other  property  pledged  to  you  by  way 
of  antichresis,  by  the  deed  of  antichresis,  executed  to  you  by  the  said  Lapice  on 
the  13th  of  May,  1843,  from  the  date  of  the  said  act  up  to  the  time  of  answering 
this  interrogatoiy  ?  Annex  to  your  answer  a  true  and  accurate  account  thereof, 
and  say,  on  your  oath,  if  the  same  be  a  true  and  accurate  account. 

5.  If,  in  answer  to  the  last  interrogatory,  you  furnish  any  account,  or  state 
any  amount,  then  state  whether  the  account  or  sum  so  stated  comprises  all  the 
crops,  firuits,  or  revenues  actually  grown  or  gathered  from  the  said  proper^,  or 
only  such  as  have  come  to  your  hands,  or  those  of  your  agent  or  agents  ?  And  if 
anything  more  was  actually  grown  upon  or  gathered  from  said  property ;  then 
state  into  whose  hands  the  same  passed,  for  what  purpose,  and  how  it  was 
disposed  of?  and,  particulariy,  set  forth  whether  any  part  or  portion  theiw>f 
was  retained,  held,  or  came  to  the  hands  of  the  said  P.  M,  Lapice,  and  if  any 
was  retained,  or  came  to  the  hands  of  said  Lapice,  then  say  how  much  ?  Of 
what  it  consisted,  and  what  was  its  value. 

6.  What  is  now  the  state  of  the  account  between  you  and  the  said  Lapice  ? 
Annex  the  account  to  your  answer,  and  say  whether  it  is  a  true  and  justaccount, 
embracing  allandeveiy  description  of  transactions  between  you  and  the  said 
Lapice,  dnrectly  or  indirectly  ? 

7.  How  have  the  fruits,  revenues,  and  crops  of  all  the  said  property,  since 
the  13th  day  of  May,  1843,  been  applied  ?  '  State,  particularly,  how  much  thereof 
has  been  applied  to  the  ordinary  expenses  of  all  the  said  plantations ;  what 
extraordinary  improvements,  additions,  and  erections  in  mills,  houses,  and  steam 
apparatus,  or  of  what  nature  or  kind  has  been  made,  and  what  portion  of  said 
crops,  fhiits,  and  revenues  have  been  applied  to  that  purpose,  and  what  portioo 
thereof  has  been  applied  to  the  credit  of  your  debt;  annex  to  your  anawera  just 
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and  trae  aceoant,  abowing,  distinctly,  what  has  been  expended  under  each  of  the   Picxbbsoill 
ibove  heads.  BroWh. 

8.  Has  not  the  said  Peter  M.  Lapicct  ever  since  the  said  13th  day  of 
fdvf,  1843,  resided,  alternately,  upon  some  one  or  all  of  the  said  plantations 
mentioned  in  the  deed  of  artichresis  of  that  date  ?  Has  he  not  had  the  sole 
or  chi^  management,  direction,  cultivation,  and  superintendence  thereof?  Has 
he  not  been  permitted,  since  that  period,  to  expend  large  sums  of  money 
thareon   in   the    erection   of  new  buildings,  new  sugar  works,  new  steam 

^  apparatus  for  the  manufacture  of  sugar,  and  many  other  things  of  the  like 
nature  ?  What  was  the  cost  of  each  and  eveiy  such  improvement,  building,  or 
other  apparatus,  and  what  was  the  aggregate  amount  of  the  whole?  Does 
it  not  greatly  exceed  the  usual  and  ordinary  expenses  for  maintaining  and 
cultivating  such  plantations  ?  Does  not  the  expenditnre,  for  this  purpose, 
amount  to  or  exceed  one  hundred  thousand  dollars  ?  And  was  not  the  whole 
of  that  expenditure  made  from  the  crops,  fruits,  and  revenues  accruing  during 
the  period  aforesaid?  Set  forth  the  same  in  detail,  and  as  particularly  as  it 
herein  more  speciaUy  interrogated. 

9.  You  being  in  the  actual  possession  of  all  the  said  lands,  plantations 
and  slaves,  and  in  the  free  and  uninterrupted  enjoyment  of  all  the  rents, 
issues,  and  profits  arising  therefrom,  until  the  full  and  entire  reimbursement 
of  your  loan  to  said  Lapce^  in  principal  and  interest,  by  virtue  of  the  deed  of 
antichresis  aforesaid,  what  was  your  motive,  object,  or  intention,  or  that  of  your 
agent,  in  issuing  an  execution  on  the  judgment  conferred  to  you  by  the  said  P,  M, 
Lapiee,  on  the  3d  day  of  May,  1842,  for  two  hundred  and  fifty  thousand 
doflars,  a  part  and  parcel  of  said  loan  ?  Set  forth,  specially,  what  was  your 
object,  motive,  and  intention?  Was  it  not  to  favor  the  said  Lapice  ?  Was 
it  not  to  aid  and  assist  him  to  hinder  and  obstruct  his  other  creditors,  and 
these  petitioners  in  particular,  and  to  prevent  their  pursuing  or  meddling 
with  the  said  property,  or  to  render  the  equity  of  redemption  of  the  said 
Lapicef  which  they,  or  any  of  them,  had,  or  might  acquire,  of  no  value  ? 
Was  not  this  step  taken  with  a  view  to  the  ultimate  benefit  of  the  said  Lapice  1 
Had  you,  or  your  agent,  any  agreement  with  the  said  Lapice^  or  any  under- 
standing with  him,  express  or  tacit,  on  the  subject?  If  yea,  then  set  forth  the 
same  fully,  according  to  your  whole  knowledge  and  information  ?  Have  you 
had  any  correspondence  with  your  agents  in  New  Orleans,  or  with  the  said  P. 
AT  Lapice,  on  the  matter  ?  If  yea,  annex  to  your  answers  copies  of  all  letters 
you  may  have  received  from  either,  and  all  you  have  written,  or  caused  to  be 
written,  and  say  whether  they  are  true  copies,  and  all  you  have  so  received  or 
written? 

10.  When  yon  or  your  agent  caused  the  said  execution  to  issue,  and  the 
lands,  plantations,  and  slaves  aforesaid  to  be  levied  upon  and  advertised  for  sale 
under  the  same,  was  it  your  bond  fide  intention  to  take  advantage  of  your 
position  and  the  large  amount  of  your  debt,  to  cut  oflT  the  equity  of  redemption  of 
the  said  Lapice,  or  of  any  creditor  who  might  became  subrogated  to  his  rights 
to  vest  the  legal  title  to  said  lands,  plantations,  and  slaves,  in  yourself,  for  your 
own  exclusive  benefit,  and  without  any  regard  to  the  future  rights,  benefit  or 
interests  of  said  Lapice,  or  any  one  claiming  under  him?  Set  forth  fully  and  at  large, 
what  was  your  object,  intention,  or  purpose  ? 

11.  Did  you  intend,  at  any  sale  made  under  the  said  execution,  to  permit  the 
and  property  to  pass  into  the  hands  of  any  third  person,  for  a  less  sum  than  the 
fan  amount  of  your  debt  and  interest  due  at  the  time  of  such  sale  ? 
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T>>tiM  Fnt  Intatwgtoy!  I  aHwv,  dmfe  I  dU  nik*  s  ion  to  P^tm  M. 

Ss2^.  LapieCf  ezceediiiglbiu'  hmidred  thmwind  dolluB»  pniici|Md  and  iulm»MU  ttowgli 
my  inn  Browm,  Bnthen  ^  Co^  of  the  cilj  tii  Mew  Yock.  InliiiB  loan  tWre 
WM  indnded  a  balaaee  of  aa  aeeovol  dae  bjr  P.  Af.  Lofiet.  The  wimdiwr 
thereof  was  made  ia  farioufl  same  and  at  dMTiw— tliBMa»  iwlween  the  20th  day  of 
April,  1842,  and  the  13th  day  of  May,  1843,  paiti|y  ia  eash,  and  partly  in  baadai 
which  were  taken  aa  caah  at  the  market  vabe  thereof,  or  at  Ae  valoe  nhioh  the 
aame  were  aetnally  worth  to  the  aaid  Lapice. 

The  acconnta  hereto  annexed,  marked  A,  1,  2  and  3,  and  which  I  beliefe  to  ^ 
be  correct,  show  the  particular  dataa  when  auch  kiaDa  wero  nmde,  and  what 
portion  thereof  waa  made  in  bonda,  and  what  poitian  in  caah,  (die  drafta  theram 
mentioned  having  been  paid  in  caah,)  and  I  leiar  to  the  same  aa  coatiining  a 
more  fnJl  answer  to  this  intenogatoty. 

To  Second  Interrogatory :  I  answer,  that  the  artiole  sum  of  fdur  hundred 
thousand  dollars  was  not  advanced  or  paid  over  to  the  said  Lapice  in  person.  It 
was,  however,  ail  paid  and  ddivered  to  him  either  in  person  or  upon  hin  order, 
and  for  his  use  and  benefit 

To  the  Third  Interrogatory :  I  answer,  that  the  aforesaid  loan  was  made 
partly  in  cash,  and  partly  in  bonds,  which  were  taken  as  cash  at  the  market 
value  thereof;  or  at  the  value  which  the  same  wove  actually  worth  at  the  time, 
to  the  said  Lapice.  Such  price  or  value  win  appear  by  relerence  to  the  afiwesaad 
accounts  marked  A,  1,  2  and  3.  The  drafts  naantioned  in  the  aaid  aaoonnta  were 
all  paid  either  in  goU  or  silver  coin,  or  in  circulating  bank  notes,  redeemable  oa 
demand. 

To  the  Forrth  Interrogatory :  I  answer,  that  the  credit  aide  of  the  sevenl 
accounts  hereto  annexed  marked  B,  1, 2  and  3 ;  C,  1,  2  and  3 ;  D,  1,  2  and  3 ; 
£,  1,  2  and  3 ;  F,  1,  2  and  3  ;  6,  1,  2  and  3 ;  and  H,  1,  2  and  3,  (winch  form 
part  of  my  answer  to  this  and  the  other  interrogatories,^  show,  to  the  best  of 
my  knowledge  and  belief^  the  poss  yearly  revenue  or  fruits  arising,  year  by 
year,  from  the  plantations  and  slaves  io  this  interrogatory  mentioned  and  referred 
to,  from  the  date  of  the  deed  of  antichresis  down  to  the  irst  of  November, 
1850.  I  am  unable  to  state  the  gross  revenue  or  fruits  thered^  if  any,  for  the 
I^esent  year,  for  the  reason,  that  the  books  coutaining  the  acoonats  thereof  are 
kept  by  my  agent,  SamueC  NichoUoih  in  NeW  Orleans,  and  I  have  not  at  present 
any  means  of  access  thereto,  nor  have  I  copies  or  other  extracts  therefrom. 

To  the  Fiftti  Interrogatory :  I  answer,  that  the  accounts  hereto  annexed  com- 
prise, to  the  best  of  my  knowledge  and  belief,  all  the  crops,  fruits,  or  revenues 
actnaBy  grown  or  gathered  from  the  said  property,  down  to  the  said  first  of 
November,  1850 ;  that  if  any  other  crops,  fruits  or  revenues  were  grown  or 
gathered  from  the  said  property,  the  same  have  not  been  received  by  me  or  my 
agent  to  my  knowledge  or  beKef.  I  do  not  know  that  any  portion  of  such  pro- 
ceeds came  or  went  into  the  hands  of  P.  M,  Lapice,  I  think  no  part  thereof 
ever  came  or  went  into  his  hands*  but  that  aH  of  the  same  was  received  by  oiy 
said  agent 

To  the  Sixth  Interrogatory :  I  answer,  that  I  am  unable  to  answer  this  inter^ 
rogatory,  otherwise  than,  at  the  lest  annual  account,  on  the  Istday  of  November, 
1850,  there  remained  a  babmce  due  to  me  from  the  said  Lapice,  upon  tfie 
aforesaid  loan,  after  making  all  just  credits,  of  $742,626  01,  as  will  appear  by 
reference  to  the  account,  which  is  hereto  annexed  and  marked  H,  No.  3.  To 
the  beet  of  my  knowledge  and  belief,  the  accounts  hereto  annexed,  are  just  and 
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p  €f  an  Hm  iMBMidioM  betwMB  tbe  hM  Lojpioe  and  myself,  down  Pioiximii.l 
to  tiba  dite  tart  afimond.  Bbc^h. 

TV>  dia  Serenth  IntarrogMofy :  I  answer,  that  the  net  proceeds  of  the  firuits, 
iBiawua  and  cmps,  of  all  Ae  [property  pledged,  eince  the  13th  May,  1843, 
afkmr  dadacting  tiie  payment  of  the  expenses  and  disbursements  thereoo,  and  on 
aeeoimt  thereof^  (which  are  herein,  and  m  the  acconnts  thereto  annexed,  men- 
tioaed  and  referred  to,)  ha?e  been  jastly,  truly  and  properly  applied  in,  and 
tofwards,  the  payment  and  satisftction  of  the  aforesaid  loan.  I  cannot  state 
^fwtfaer  or  more  particularly,  than  I  have  slated  in  and  by  these  my  answers, 
and  in  and  by  the  several  aocounls  hereto  annexed,  what  portion  of  the  said 
enpe,  frmts  and  revennes  has  been  applied  to  the  ordinary  or  extraordinaiy 
expeneea  of  the  plantations.  Nor  can  I  state  further,  than  I  have  elsewhere  in 
tlieae  answers  stated,  what  improvements,  additions,  and  erections  of  mills, 
housee  and  steam  apparatus,  have  been  made  since  the  period  last  stated ;  but 
whatever  may  have  been  made,  I  believe  to  have  been  necessary  or  otherwise 
pvoper,  as  I  have  hereinafter  more  particularly  stated. 

To  the  Eighth  Interrogatory :  I  answer,  that  PeUr  M.  Lapice^  has  generally 
naided  since  the  13th  May,  1843,  on  tiie  St.  James  sugar  plantation ;  but  he 
has  not  had  the  sole  or  chief  management,  direction,  cultivation  and  superio- 
tendence  thereof.  The  management  and  control  of  the  sugar  plantation,  were 
had  by  my  agent,  /.  Ddamctr,  and  the  cotton  plantation  by  my  agent,  /.  M. 
Lapice.  It  is  true,  that  the  long  experience  and  capacity  of  Peter  M.  Lapicef 
were  such  as  to  induce  me,  through  my  agent,  to  consult  him  on  important 
matters  connected  with  the  management  of  said  sugar  plantation,  its  cultivation 
and  the  manufacture  of  sugar;  and  it  is  true,  that  great  weight  was  attached  to 
his  counsel  and  advice  on  these  subjects,  the  more  especially,  as  he  was  to 
receive  back  the  plantations  after  the  payment  of  my  claim,  and  consequently, 
was  greatly  interested  in  making  them  productive.  But  said  Lapice  did  ii^ot 
reside  on  any  one  of  the  cotton  plantations,  nor  had  he  the  least  control  or 
management  of  them.  It  is  true,  that  large  sums  of  money  have  been 
expended  in  the  erection  of  a  new  sugar  house,  and  in  the  furnishing  of  a  new 
apparatus  for  making  sugar  on  said  plantation,  and  the  cost  was  certainly 
greater  than  the  '*  usual  and  ordinary  expenses  for  maintaining  and  cultivating 
said  plantation,"  but  it  was  not  greater  than,  in  my  judgment  and  opinion,  was 
necessary  for  making  the  plantation  as  productive  as  I  could.  These  improve- 
ments were  exclusively  projected  and  devoted  to  augmenting  the  revenues  of 
said  sugar  fdantation,  and  not  to  embellishments  of  any  kind.  They  were  the 
same  in  natnre  and  intent,  as  those  made  at  the  same  period  by  several  other 
large  planters  in  this  State,  and  which  have  since  been  generally  adopted  on 
sugar  plantations ;  and  without  them,  the  revenue  and  produce  of  said  plan- 
tttioD,  would  have  fallen  far  short  of  what  they  actually  were.  I  cannot  state 
4ie  precise  sums  expended  for  each  and  every  improvement,  building  or  appa- 
latos,  further  or  otherwise,  than  is  contained  in  the  several  accounts  relating 
thereto,  which  are  hereto  annexed ;  from  which  said  cost,  as  weD  as  the  total 
eipenditurea,  can,  as  I  suppose  and  believe,  be  readily  ascertained.  On  the 
eotton  phmtations,  no  expenditures  wero  incurred  for  improvements,  buildings 
or  apparatus,  beyond  the  usual  and  ordinary  expenditures  for  maintaining  and 
euMvating  said  plantations. 

To  the  Ninth  Interrogatory :  I  answer,  that  my  motive,  object  and  intention 
ia  issuing  the  execution  referred  to  in  this  interrogatoiy,  was  not  to  favor  said 
Lapice^  but  to  make  the  amount  of  my  debt.    My  motive  and  object,  were  not 
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PicniMiLL  to  aid  and  amet  him,  to  hinder  and  obstract  hia  other  crediton  or  the  petitionevB, 
BRowir.  DO'  ^^  I  ^7  reference  to  the  intoresta  of  the  other  creditors,  but  I  regprded 
my  own  only.  I  had  no  agreement  or  undentanding  with  Ftier  M.  Lapice 
on  the  subject,  nor  any  correspondence  on  the  matter.  In  farther  explanation 
of  my  motives,  I  will  say,  that  I  had  become  satisfied  that  the  property  pledged 
to  me,  was  not  more  than  sufficient,  even  if  sufficient,  to  pay  my  daim.  That 
the  extreme  desire  always  expressed  by  PeUr  M.  Lapice  to  pay  his  creditoza, 
had  induced  me,  year  after  year,  to  continue  without  enforcing  payment,  so  as  to 
leave  him  the  chance  of  paying  me  with  the  revenues,  and  thereby  becoming 
able  to  satisfy  all  his  other  creditors.  That  his  strong  hope  of  success  in  the 
project,  induced  me  to  lend  every  indulgence  in  my  power,  and  that  when  die 
petitioners  sold  out  his  equity  of  redemption,  and  became  themselves  the 
owners,  there  no  longer  existed  in  my  mind  the  same  motive  for  indulgence,  and 
I  determined  to  bring  the  business  at  once  to  a  close. 

To  the  Tenth  Intorrogatoiy :  I  answer,  that  my  intention,  prior  to  the  seizure 
and  sale  of  Lapice*9  equity  of  redemption,  was  to  indulge  him  as  long  aa  I 
possibly  could  in  the  effort  to  pay  me  by  the  revenues  of  the  plantations,  and 
thus  acquire  the  means  of  paying  his  other  creditors ;  also,  that  Uiis  motive  no 
longer  existed  when  the  petitioners  became  the  owners  of  the  equity  of  redemp- 
tion, and  that  then  my  intention  in  taking  out  the  execution,  was  to  make  my 
claim  good  in  the  best  way  I  could,  for  my  own  exclusive  benefit,  and  without 
any  regard  to  the  future  rights,  benefit  or  interest  of  said  Lapice,  or  any  one 
claiming  under  him. 

To  the  Eleventh  Interrogatory :  I  answer,  that  I  had  not  made  up  my  mind 
how  far  I  would  go,  in  bidding  on  the  plantations  at  the  sale.  I  should  have 
exercised  my  discretion  on  the  day  of  sale,  through  my  agent;  and  I  therefore 
neither  intended  to  permit  nor  to  prevent  the  property  to  pass  into  the  handa  of 
any  third  person,  for  a  less  sum  than  the  amount  of  my  debt  and  interest  due  at 
the  time  of  said  sale ;  I  had  formed  no  intention  whatever  on  the  subject. 

It  will  be  observed,  that  the  petitioners  claim  in  the  double  character  of  pur- 
chasers of  the  so  called  equity  of  redemption,  and  as  judgment  creditors. 

We  will  first  consider  the  rights  acquired  under  that  purchase ;  the  dispoeitioD 
of  that  subject  will  tend  to  simplify  the  subsequent  investigations. 

The  deed  under  which  W»  C.  Pickersgill,  one  of  the  plaintiffs,  claims,  is  a 
deed  executed  by  the  Marshal  of  the  United  States,  for  the  Eastera  District  of 
Louisiana,  acting  under  a  writ  of  fieri  facias,  issued  upon  a  judgment  in  &e 
suit  of  W.  C  PickersgUl  v.  P.  M.  Lapice.    It  recites,  that  under  the  writ  he 
had  seized  **  the  equity  of  redemption  and  all  the  rights,  titles  or  interests  in 
reversion  or  otherwise,  which  the  said  P.  M,  Lapice  has,  or  may  have,  in  and 
to  the  following  property,"  describing  the  plantations  and  slaves  in  the  parishes 
of  St.  James  and  Concordia,  as  described  in  the  antichresis,  the  rights  aforesaid, 
^*  being  his  equity  of  redemption  in  the  lands,  plantations  and  slaves,  as  described 
and  pledged  to  the  said  James  Brovm,  by  said  act  of  antichresis;  and  all  his  right, 
title  and  interest  in  all  and  every  of  the  said  lands,  plantations  and  slaves,  in  rever- 
sion or  otherwise,  after  the  payment  of  the  sum  of  $400,000  to  the  said  James 
BrovjUf  as  stipulated  in  the  said  act  of  antichresis,  or  such  part  thereof  aa  may 
be  due  at  the  time  of  the  sale,  and  after  the  extinguishment  of  all  bond  fide 
mortgages,  that  may  actually  be  due  and  recorded  in  said  parishes  of  Concordia 
and  St.  James,  previous  to  the  judicial  mortgage  of  the  plaintiff,  arising  from  the 
record  of  this  judgment  in  said  parishes;"  and,  after  due  notices  and  advertise- 
ments,  exposed  the  property  for  sale  at  the  St.  Louis  Exchange,  in  New 
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Orieans,  on  the  30th  March,  1850,  when  the  said  equity  of  redemption  and  other  PienaraiLL 
rights,  &c.,  were  adjudicated  to  W.  C,  Pickersgilh  the  plaintiff,  for  the  price  of      Bkowsi. 
three  thousand  five  hundred  dollars.    The  certificates  of  mortgage  in  the  two 
paiisbes  are  declared  to  have  been  read  at  the  sale,  and  annexed  to  the  return  of 
the  writ. 

Various  grounds  of  invalidity  have  been  presented  by  the  defendant  against 
this  title;  but  we  deem  it  nnnecessaiy  to  notice  any  other  than  those  which 
rehte  to  the  indefinite  information  given  at  the  sale,  as  to  the  extent  of  the 
debtor's  interest,  and  to  the  uncertainty  of  the  price.  The  mortgage  certificate 
exhibited  incumbrances  to  an  amount  exceeding  one  million  of  dollars.  Purchasers 
then,  as  has  been  correctly  argued,  were,  in  substance,  required,  by  the  terms  of 
sale,  to  take  the  property,  subject  to  so  much  of  the  antichresis  as  might  be  due,  and 
such  of  the  recorded  mortgages  as,  upon  investigation,  shall  turn  out  to  be  bond 
fide.  Under  such  a  description  of  the  interest,  its  value  was  altogether  undefined ; 
and  it  will  be  observed,  that  the  language  was  calculated  to  raise  doubts  and  con- 
jectures in  the  minds  of  bidders,  without  supplying  any  means,  at  the  time  of 
the  bidding,  by  which  such  doubts  could  be  solved,  or  such  conjectui'es  confined 
within  any  reasonable  limits.  It  was  an  inuendo  that  the  whole  debt  named  in 
the  antichresis  was  not  due,  and  that  some  of  the  mortgages  were  unreal.  The 
tendency  of  such  a  suggestion  would  obviously  be,  to  mystify  the  uninformed, 
check  that  fair  competition  which,  in  the  interest  of  the  debtor,  the  law  contem- 
plates, and  enable  one,  or  a  few,  to  speculate  upon  their  private  information,  to 
the  exclusion  of  others,  and  the  sacrifice  of  the  defendant  in  execution. 

Again,  it  is  the  right  of  the  debtor,  under  the  law,  that  his  propeity  should  be 
sold  at  a  certain  price.  Here  the  price  was  uncertain.  It  was  not  for  so  much 
over  the  amounts  of  mortgages  stated  in  the  certifioate,  bnt  a  bid  for  so  much 
money,  subject  to  such  amounts  as  might  be  bond  fide  and  really  due  under 
them.  If  the  bid  had  been  for  a  sum  over  and  above  the  amount  of  the  recorded 
mortgages,  then  the  amounts  of  those  mortgages,  added  to  the  amount  of  the  bid, 
would  have  formed  the  total  price  to  be  paid  by  the  purchaser,  for  the  thing 
sold.  The  amount  of  the  mortgages  would  be  considered,  by  the  law,  as  so 
much  of  the  price  retained  in  the  purchaser's  hands  to  meet  them;  and  in  case 
it  turned  out  afterwards  that  any  of  the  mortgages  had  been  paid,  or  were 
unlavrful  simulations,  the  purchaser  would  owe  their  amount  to  the  judgment 
debtor.  See  C.  P.  683.  Trudeau  v.  McVickars^  1  Ann.  427.  Rtnoleyy. 
Rowley,  19  L.  R.  576. 

The  decisions  on  the  subject  of  invalidities  in  judicial  sales,  are  numerous;  and 
the  cuurent  of  authority  is  uniform  in  support  of  the  general  doctrine,  that  the 
law  will  not  contenance  theii^  being  made  lotteries  at  the  bidding,  and  sources  of 
confusion  and  strife  afterwards.  See  McDonogh  v.  Gravier,  9  L.  R.  542 
MeOary  v.  Dunih  1  Ann.  338.     Gates  v.  Christy,  4  Ann.  294. 

It  is  true  that  the  present  defendant,  who  invokes  the  nullity  of  the  judicial 
tale,  does  so  collaterally,  and  is  not  the  defendant  in  execution.  But  we  are  of 
opinion  that  he  has  a  right  to  do  so  under  the  circumstances  of  the  present  case, 
his  apparent  rights  being  attacked,  and  he  called  upon  to  account  to  one  holding 
t  title  which  is  defective  on  its  face,  and  unaccompanied  by  possession.  For  it 
will  be  observed,  that  the  ownership  of  the  lands  and  slaves  was  in  Lapice,  (as 
we  shall  presently  notice  more  particularly,)  no  seizure  of  them  was  made  by 
the  marshal,  nor  was  there  any  tradition  but  of  the  naked  instrument  of  convey- 
ance, nor  is  any  ratification  or  acquiescence  by  Lapice  shown.    How  fax  others 
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than  the  defendant  in  exeoationt  or  his  aMigns,  can  set  up  the  nnffity  or  irrega- 
Bm>wir»      Itfitiea  of  a  judicial  sale*  against  a  purchaser  whose  purchase  is  aided  by  posses- 
aiont  is  a  question  not  invoWed  in  this  cause. 

We  shall,  thereforOf  lay  out  of  view  the  judicial  purchase  of  the  so  called 
equity  of  redemption,  and  consider  the  plaintiffs  merely  in  the  character  of  jvdg- 
ment  creditors,  having  judicial  mortgages  upon  the  lands  and  slaves  of  Laptev. 

In  that  character,  they  have  the  right  to  dispute  any  prbr  mortgage,  and 
inquire  into  its  validity  and  amount.  They  have,  also,  a  right  to  asceitain,  by 
action,  whether  apparent  contracts  made  between  their  debtors  and  other  peisons 
are  real,  or  mere  fraudulent  simulations.  They  have,  also,  a  right,  subject  to 
such  limitations  as  the  law  has  prescribed,  and  an  action  for  the  avoidance  of  con- 
tracts which,  though  they  are  real  and  sincere,  were  made  in  firaud  of  Aeir 
rights  as  creditors.  Of  the  latter  class  of  actions,  we  will  have  occasion  to  speik 
more  particularly  hereafter. 

Before  we  proceed  to  consider  the  various  legal  grounds  upon  which  the 
apparent  rights  of  the  defendant,  as  a  mortgage  creditor  of  Lapice^  are  dispated, 
it  IB  necessary  here  to  notice  certain  matters  of  fact,  which  are  material,  in  that 
investigation. 

The  mortgage  of  the  28th  April,  1842,  on  its  &ce,  purports  to  be  made  to 
secure  a  loan  of  $260,000,  made  to  Lapice  by  Brown  on  that  day,  and  for  which 
he  gave  his  obligation  to  the  order  of  Brotpn,  payable  on  denuind,  and  bearing 
interest  at  the  rate  of  eight  per  cent  per  annum  from  date  until  final  payment 
Upon  this  obligation  a  judgment  was  confessed  on  the  3d  of  May,  1842.  The 
mortgage  of  the  12th  May,  1842,  recites  the  former  loan,  and  on  its  fiu»  par- 
ports  to  be  made  to  secure  ^*  a  further  loan  of  $150,000,  being  the  amoaot  of 
sundry  promissory  notes  drawn  by  him,  the  said  Laptev,  paid  by  the  said  Bmm, 
and  other  advances  made  by  him  for  the  accommodation  of  Lapice^  which  som 
he  hereby  acknowledges  to  have  received  from  the  said  Brawn,  in  the  manner 
aforesaid,  and  hereby  binds  himself  to  pay  and  reimburse  at  any  time  hereaftert 
and  whenever  the  same  shall  be  demanded,  with  interest  thereon,  at  the  rate  of 
eight  per  cent  per  annum  from  the  day  of  the  date  hereof  until  final  payment;  and 
to  that  effect,  the  said  appearer  has  furnished  a  certain  bond  or  obligation,  by 
himself  subscribed,  dated  this  day,  made  to  the  order  of  the  said  James  Broic*^ 
for  the  said  sum  of  $150,000,  payable  on  demand,  bearing  interest  at  the  rate  of 
eight  per  cent  per  annum,  from  date,  until  final  payment,"  dec.  The  act  also 
contained  a  covenant  by  Lapice,  to  ship  his  crops  tp  defendant's  house  ^*  so  bug 
as  Lapice  shall  continue  to  be  indebted  to  said  Brown,  and  stipulated  in  his  favor  i 
lien  upon  them."  But,  while  such  was  the  language  of  these  instruments,  it 
clearly  results  from  the  evidence,  that  in  point  of  fact  these  bonds,  mortgages 
and  assignments,  were  intended  by  the  parties  to  be,  and  were,  taken  and  held 
by  Brown,  as  securities  for  what  was  already  due  by  Lapice  in  account  cuirent 
and  for  what  should  thereafter  become  due  in  like  manner,  by  reason  of  cootem* 
plated  advances.  Such  would  have  been  decreed  to  be  the  true  state  of  the  case, 
if  at  any  time,  for  example,  say  on  the  13th  May,  1842,  Brown  had  sued  LafMt 
upon  the  two  bonds  nakedly,  and  Lapice  had  set  up  in  defence  the  true  nature 
of  the  transactions. 

Now  the  plaintiffs  insist,  that  from  an  analysis  of  the  accounts  produced,  under 
oath,  by  the  defendant,  the  amount  due  him  on  the  1 2th  May,  1842,  was  not 
$400,000,  but  was  at  most  only  $228,971  38.  On  the  other  hand,  the  defen- 
dant admits,  that  these  accounts  do  not  show  an  indebtedness  of  $400,000  on 
the  12th  May,  1842;  but,  he  says  they  show  further  advances  from  the  12th 
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May  to  the  9th  June,  1842,  of  upwards  of  9200,000;  that  the  aoeonnt  A.  2,   Pi«nMon.t 
shows  a  cash  balance  on  the  30tfa  Novomber,  1842,  of  $401,865  44,  and  the       Baowa. 
iccouot  A.  3,  a  cash  balance  on  the  30th  November,  1843,  of  9453|072  91,  &c. 

Snch  being  the  circumstances  of  the  case,  the  legal  propositions,  presented  by 
the  parties,  stand  thus :  Your  mortgages,  say  the  plaintiffs,  purport  to  be  for 
knns  and  advances  already  made.  They  must  be  confined,  therefore,  to  these 
existing  loans  and  advances.  Your  advances  posterior  to  12th  May,  1842,  are 
uoprotected  by  mortgage.  On  the  other  hand,  the  defendant  argnes,  that  as 
the  mortgages  and  judgment  were,  in  fact,  taken  not  only  as  securities  for  existing 
adrances,  but  such  advances  as  might  thereafter  be  made,  so  that  the  defendant 
riioald  be  covered  in  account  current  up  to  the  amount  and  interest  therein 
expressed,  his  right  to  avail  himself  of  them,  as  such  securities,  is  not  impaired 
by  the  language  in  which  the  securities  were  expressed,  and  extends  as  weD  to 
the  subsequent  as  to  the  antecedent  advances. 

These  propositions  involve  two  question  of  law :  can  a  mortgage,  under  our 
hypothecary  system,  be  given  to  secure  debts  having  no  legal  existence  at  the 
date  of  the  mortgage  ?  If  so,  is  it  essential,  as  regards  third  persons,  that  the 
applicability  of  the  mortgages  to  future  debts,  should  be  expressed  on  its  face, 
or  may  it  be  created,  in  the  form  of  a  security,  for  an  obligation  described  as 
actually  existing  ? 

Upon  both  these  points,  our  opinion  is  clearly  with  the  defendant 

The  genera]  definition  of  mortgage,  contained  in  the  3257th  article  of  our  Civil 
Code,  supposes  the  existence  of  a  principal  obligation,  of  which  the  mortgage  is 
an  accessory,  and  such  is  the  general  theory  implied  in  article  3251 .  But  inas- 
much as  such  a  theory,  strictly  construed,  would  be  inadequate  to  all  the  practi- 
cal porposes  of  business  and  the  necessities  of  commerce,  the  lawgiver,  in  arti- 
cle 3259,  has  allowed  the  conventional  mortgage  a  wider  range,  by  declaring, 
that  it  '*  may  be  given  for  an  obligation  which  has  not  yet  risen  into  existence ; 
as  when  a  man  grants  a  mortgage,  by  way  of  security,  for  endorsements  which 
another  promises  to  make  for  him.'* 

The  argument  of  one  of  the  counsel  for  the  plaintififs,  was  based  upon  a  con- 
struction of  this  article,  which  gave  perhaps  too  much  weight  to  the  illustration, 
at  the  expense  of  the  broad  language  of  the  rule. 

That  argument,  as  we  understand  it,  turned  upon  the  theory,  that  unless 
there  was  a  binding  promise  to  make  the  loan  at  a  future  day,  the  mortgage 
must  be  considered  null ;  that  the  mortgage  would,  in  such  case,  depend  upon 
a  potestative  condition,  for  the  mortgagee  might  afterwards  refuse  to  lend,  or 
the  mortgagor  to  borrow ;  so  that  there  was  no  contemporaneous  principal  obli- 
gation, upon  which  the  mortgage  could  attach.  This  theory  is  not  a  new  one, 
and  involves  difficulties,  which  the  framers  of  the  code,  perhaps,  intended  to  put 
at  rest,  when  they  introduced  the  article  3259  into  the  amendments  of  the  Code 
of  1808.  The  doubts,  the  refinements,  and  the  controversies  in  which  learned 
minds  have  been  involved,  on  this  subject  of  potestative  conditions,  considered  in 
relation  to  mortgages,  may  be  seen  by  consulting  the  French  and  other  com- 
mentaries. See  Merlin,  Questions  de  Droit,  Hypoth6que,  §  3.  Troplong, 
Hypotfa^que,  No.  474,  et  seq,  and  the  authorities  there  cited. 

But  whatever  be  the  soundness  of  the  argument  in  the  abstract,  it  must  be 
observed  here,  that  it  assumes  a  state  of  facts  inconsistent  with  the  contempo- 
laneous  understanding  of  the  parties,  as  fairly  deducible  from  the  whole  aspect 
of  the  case  presented  by  the  record.     Their  acts  create  a  reasonable  presump- 
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Pjosssiaiu.  tioDf  thai  tfaehr  iiiidentaiidiDg  was,  that  Brown  ahoiild  adfaiice,aad  Lapice 
Bamv  borrow,  to  an  amoimt  of  $400,000,  to  be  thrown  into  aoooont  cairont  to  be  kepi 
by  Brawn^  who,  through  his  agent  in  New  Orleans,  was  to  hate  the  consign- 
ment of  Lapkt'i  crops,  and  act  as  his  factor.  At  firrt,  the  parties  seem  to  have 
supposed  $250,000  would  be  a  sufficient  margin,  but  they  subsequently  enlsrgod 
it  to  $400,000,  as  shown  by  the  second  mortgage  of  May  12th ;  sometime  pre- 
vious to  which,  they  had  begun  arrangements  with  regard  to  a  settlement  of 
LapUeU  debt  to  the  Merchants*  Bank,  which  alone  amounted  to  more  than 
$100,000.  And,  although  Lapice  had  not  received  an  actual  advance  to  the 
whole  amount  of  $400,000  on  that  day,  there  is- no  reasonable  doubt  upon  our 
minds,  that  it  was  well  understood  he  should  have  it,  and  that  Brovm  could  not, 
without  a  breach  of  good  faith,  have  refused  it.  This  reasonable  inference,  from 
the  acts  of  the  parties  down  to  the  12th  May,  is  fully  supported  by  the  events 
which  followed  within  a  reasonable  time,  and  before  the  mortgages  held  by  the 
plaintiffs  came  into  being. 

With  regard  to  the  question  of  the  availability  of  these  securities,  to  protect 
the  advances  made  by  Broton  before  the  date  of  the  first  judicial  mortgage 
obtained  by  the  plaintiffs,  there  is,  in  our  opinion,  no  room  for  controversy.  The 
further  question,  whether  these  securities  protect  the  account  current  in  its 
subsequent  movement,  is  not  so  free  from  difficulty ;  but  after  carefully  con- 
sidering this  question,  with  reference  to  the  broad  language  of  our  code,  the 
conynercial  facilities  which  it  may  be  fairly  considered  as  contemplating ;  the 
decisions  of  the  French  Courts  upon  a  state  of  legislation,  not  more  favorable 
to  the  pretensions  of  the  defendant  than  our  own ;  the  form  in  which  the  mort- 
gage obligations  were  taken ;  and  the  fact,  that  advances,  up  to  their  amount,  were 
actually  made  before  the  plaintiffs  acquired  their  judicial  mortgage ;  we  are  of 
opinion,  that  the  account  current  and  its  eventual  balance,  is  protected  by  these 
securities  up  to  the  amount,  with  interest,  which  those  securities  represent. 
See  the  discussion  of  this  subject  in  Molinier's  Treatise  on  Commercial  Law, 
No.  226,  p.  203  to  209,  and  the  reasons  given  in  the  cases  of  Felemey  c.  Boni- 
fay,  Sirey  et  Villeneuve,  1841,  2,  p.  521,  lb.  p.  540,  also  Syndics  Ferricbon,  c. 
Costaz  et  comp.  Dalloz,  1848,  1.  p.  234.  Hildebrand  c.  Courcelles,  Sirey  et 
Villeneuve,  1848.  2,  p.  728. 

If,  therefore,  these  mortgages  had  been  made  in  express  terms  to  secure  such 
balance  of  account  as  was  then  due,  and  such  advances  as  might  thereafter  be 
made  in  account  current,  up  to  a  fixed  amount,  it  seems  to  us  clear,  that  the 
defendant  would  be  protected  by  them.  But  the  plaintiffs  insist  upon  the  strict 
words  of  those  contracts ;  denounce  them  as  false  and  fraudulent  simulationB,  in 
declaring  that  they  are  given  for  loans  already  made ;  and  contend,  that  as  such, 
the  mortgages  are  inoperative  against  them. 

That  any  fraud  was  intended  by  taking  the  mortgages  in  this  form,  is  unsup- 
ported by  the  evidence,  and  cannot  be  justly  inferred  from  the  surrounding 
circumstances.  We  consider  the  case,  upon  this  point,  as  presenting  a  naked 
question  of  law,  upon  which  the  authorities  are  clearly  in  fiivor  of  the  defen- 
dant. 

In  Branderv.  Bowman  and  AhercrombU,  16  L.  R.  371,  the  true  considera- 
tion was  not  stated  in  the  act  of  mortgage.  In  it  Bowman  acknowledged  himself 
indebted  to  Abercromhie  in  the  sum  of  $10,135,  for  which  he  executed  his 
promissory  note,  and  mortgaged  a  plantation.  The  plaintiffs,  creditors  of  Bowman^ 
brought  an  actnn  to  annul  the  mortgage,  and  subject  the  iN:oper^  to  a  judgment 
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they  had  rabaequently  obCuned  agaioBt  Bowman.    They  charged   fraud  and  PicinuoiLL 
aimulation.    The  district  judge  gate  judgment  in  &7or  of  Ahererombie  for       Bbow«. 
$1983  53,  aa  being  the  only  amount  which  Bowman  owed  him  at  the  time  the 
DMUtgage  was  executed,  and  rejected  the  balance.    Ahercrombie  appealed,  and 
obtained  judgment  for  the  whole  amount,  as  a  mortgage  creditor.    The  opinion 
is  dins  given  by  the  court  after  stating  the  facts. 

'« In  the  present  case,  the  plaintiffs  resorted  to  interrogatories,  for  the  purpose 
of  establishing,  from  the  answers  of  both  defendants,  not  only  the  &cts  of  fraud 
and  simulation  alleged  in  the  petition,  but  also  the  undue  preference  stated  to 
have  been  given  by  Boioman  to  Abercromhie,  with  a  knowledge,  on  the  part  of 
the  latter,  of  Bowman^s  state  of  insolvency ;  but  we  think  he  has  failed  in  his 
attempt.  From  the  answer  of  both  defendants,  it  results,  that  the  act  of  mortgage 
attacked  was  executed  for  a  valuable  consideration,  in  this:  That  a  part  of  the 
amount  was  really  due  at  the  time,  and  the  balance  was  to  secure  certain 
endorsements  or  security  debts  which  Abercrombie  had  contracted  for  Bowman^ 
and  which  he  was  bound  to  pay  one  and  two  years  afterwards ;  the  transaction 
is  fally  explained  in  AbtrcrombieU  answer  to  the  first  interrogatory,  and  no 
evidence  has  been  adduced  to  contradict  it.  It  is  true,  that  the  evidence  found 
in  the  record,  shows  that  Bowman  owed  a  great  many  debts  at  the  time  he 
executed  the  mortgage,  and  was  perhaps  in  insolvent  circumstances ;  but,  far 
from  there  being  any  proof  to  bring  home  a  knowledge  of  the  facts  to  AbercromMe, 
his  answers  to  interrogatories  show,  that  Boumian  concealed  the  state  of  his 
affairs  from  him ;  and  again  no  evidence  has  been  adduced  to  the  contrary. 

In  this  state  of  the  case,  the  district  judge  thought  that  Abercrombie  was 
entitled  to  recover  the  amount  actually  due  him,  by  Bowman,  at  the  time  of  the 
execution  of  the  mortgage,  and  allowed  him  a  preference  over  the  plaintiffs  for 
said  amount,  to  be  satisfied  out  of  the  property  mortgaged.  But,  we  think,  he 
erred  in  not  allowing  him  the  benefit  of  the  whole.  It  is  perfectly  clear,  that  **  a 
mortgage  may  be  given  for  an  obligation  which  has  not  yet  risen  into  existence, 
as  when  a  man  grants  a  mortgage  by  way  of  security,  for  endorsements  which 
another  promises  to  make  for  him."  Louisiana  Code,  art.  3259.  8  Mart..  N.  S. 
529.  Here  the  endorsements  had  actually  been  made ;  and,  as  we  are  bound 
to  believe,  from  the  answers  of  Abercrombie  to  the  interrogatories  propounded 
to  him  by  plaintiffs,  which  answers  stand  uncontradicted,  that  the  contract  of 
mortgage  complained  of  was  in  good  faith,  we  see  no  reason  why  the  effect  of 
said  mortgage  should  not  be  extended  to  the  whole  of  the  debt." 

Thus,  we  see  it  was  held,  in  that  case,  that  the  mor^ge  was  valid,  although 
the  consideration  recited  was  not  the  real  one,  there  being  another  lawful  con- 
sideration proved. 

There  is  a  case  reported  in  Dalloz,  which,  while  it  is  pertinent  to  other 
questions  involved  in  this  cause,  is  very  satisfactory  on  the  particular  point  we 
are  now  considering.  The  &cts  were,  that  in  1839  Perrickon,  in  a  notarial  act, 
acknowledged  himself  to  be  indebted  to  the  house  of  Costaz  Sf  Co.  in  the  sum  of 
forty  thousand  francs,  being,  as  expressed  in  the  act,  for  a  loan  of  that  amount 
previously  made  to  him  by  that  firm,  which  he  promised  to  pay  at  fixed  dates. 
He  mortgaged  real  estate  to  secure  this  debt.  In  1841 ,  he  became  insolvent. . 
Costaz  Sf  Co.  claimed  a  mortgage  rank  for  40,000  francs,  in  virtue  of  this  instru- 
ment and  its  registry.  The  syndic  of  the  insolvent  opposed  the  claim,  on  the 
ground  that  the  mortgage  was  only  available  for  the  indebtedness  existing  at  its 
execution ;  that  by  the  account  current  between  the  parties,  it  appeared  that 
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PfCKiBMiLL  payment  had  been  made,  the  mioniil  of  whidi  ihouM  be  impfated  to  the 
Browr.  hypodiecmy  obligatioD,  which  was  tliiiB  extingQuihed.  They  also  contend,  that 
the  iDfcription  was  null,  for  want  of  an  exact  mdieation  of  the  trne  natnre  of  the 
debt,  and  the  period  at  which  it  waa  exigible,  (hstaz  ij^  Co.,  on  the  other  hand, 
contended  that  the  mortgage  under  which  they  claimed,  had  been,  in  truth,  given 
to  serve  aa  a  aecurity,  not  only  of  anch  amonnta  aa  were  due  to  ^e  house  at  ita 
date,  bat  for  the  eventoal  balance  in  aooonnt  current,  aothat  neither  the  obligation 
nor  the  mortgage  were  extinguished  by  the  mere  fluctuation  of  the  account 
current ;  and  that,  as  to  the  inscription,  the  information  it  contained  relative  to 
the  date,  nature,  and  exigibility  of  the  debt,  waa  sufficient,  notwithstanding  the 
variance  from  the  true  nature  of  the  agreement  between  the  parties,  to  enlighten 
third  persons  as  to  the  incumbrances  on  the  debtor's  property,  and  protect  them 
from  being  deceived. 

The  tribunal  of  Bonrgoin  declared  die  mortgage  ineffectual,  upon  the  groiind« 
among  others,  of  the  variance  of  die  ostensible  contract  from  the  real  agreement  of 
the  parties.  But  this  decree  waa  reversed  by  the  court  of  Grenoble;  and,  on 
farther  appeal,  the  latter  judgment  waa  aoatained  by  the  court  of  last  resort.  In 
ita  opinion,  the  coort  of  Grenoble  decided  the  particular  point  in  question,  sub- 
stantially  npon  theae  grounda :  That  in  the  conalderBtion  of  contracts,  the  com. 
men  intention  of  die  partiea  mnat  be  aought  for;  that  fit>m  the  circumstances  of 
the  case,  and  the  manner  in  which  die  paitiea  had  executed  their  contract,  the 
conriction  waa  inreaiatible  that,  a]dioug)i  Perrkhan  acknowledged  himself  to  be 
a  debtor,  purely  and  simply,  to  Coitaz  4r  Cb.,  in  a  sum  of  40,000  francs,  which  he 
promised  to  pay  at  an  early  day,  yet  the  partiea  really  understood  that  the  obli- 
gation was  to  serve  aa  a  mortgage  aecurity,  not  only  for  what  was  then  due,  but 
for  what  might  eventually  be  due  in  account  current;  that  the  manner  in  which 
the  account  current  waa  kept,  was  in  accordance  with  this  understanding;  that 
such  an  agreement  waa  not  a  jnst  subject  of  complaint,  in  a  legal  aspect,  becauae 
parties  may  adopt  such  forms  aa  anit  diem  to  protect  their  agreements,  even 
when  such  forms  seem  to  conflict  widi  them,  provided  their  real  intentions  can 
be  appreciated,  and  they  do  nothing  that  offends  the  laws,  good  morals  and 
public  order ;  and,  diat  as  regarda  third  peraons,  diey  suffered  no  injury  by  such 
an  agreement,  becauae  persons  deafing  with  Ptrrichon^  after  the  contract  of 
1839,  having  notice  of  the  registry  of  the  notarial  act,  were  thus  informed  of  all 
they  had  an  interest  to  know,  to  wit,  that  the  real  estate  of  Pcrrichm  waa 
affected  by  an  incumbrance  for  40,000  francs.  Mr.  Troplong,  as  «*  conseiller 
rapporteurs''^  thus  practically  treated  the  question:  Quant  aux  reproches  faits 
par  le  demandeur  k  Pinscription  relativement  k  la  date  et  i  la  nature  de  la  dette, 
au  montanttlu  capital,  ^r^poquedePexigibilit^,  il  oublie  que  I'mscription  oontient 
toutes  les  mentions  voulues  par  la  loi,  et  que  a'il  y  a  quelque  difference  entre 
rinscription  etie  titre,  ce  n'est  pasune  raison  pour  annuler  I'inscription,  surtout 
lorsqu'il  n'en  r^solte  aucun  prejudice  auxcrdanciers.  Car,  point  de  prejudice; 
ils  n'ont  pas  6t6  induits  en  erreur,  ils  n'ont  pas  %Xk  tromp6s.  The  views  of  Trop- 
k)ng  and  of  the  court  of  Grenoble  were  clearly  adopted  by  the  court  of  last  resort. 
Consid6rant  que  la  cour  d*appel  de  Grenoble,  en  tnterpr6tant  le  contrat  du  6 
Mars,  1839,  d'aprds  la  correspondance  et  I'ex^cution  donn6e  k  cet  acte,  y  a  vu, 
non  pas  un  pr^t  pur  et  simple  de  40,000  fr.,  maia  une  8iiret6  hypoth6caire  pour 
soldo  final  d'un  compte  courant,  jusqu'^  concurrence  de  ladite  somme;  —  qu'en 
cela,  elle  n'a  fait  qu'user  d'un  droit  souverain  et  consacier  des  conventions  par- 
foitement  Mgidmes ;  —  que  cette  interp6tatk>n,  bien  que  donnant  k  Facte  an  sens 
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iMt  difB^reDt  du  aens  iqppareot*  n'enldve  i  la  conveotkui  d'hypothdque  aucnne  PxcxxRaou.]; 

de  808  conditions  essentieUea ;  —  que  cette  bypothdque  s'est  manifest^e  par  nne       browh. 

inscription  roY^tao  de  toutea  lea  formalit^s  Iggales,  et  qui  a  auffisammeot  6clair6 

lea  tiers  aur  lea  resaoorcea  du  d6biteur,  et  pr^venu  toute  aurprise  possible ;  — 

que  Tainement  on  insiste  pour  soutonir  que,   dans  le  flux  et  le  reflux  du 

compte  courant,  il  a  pu  arriver  un  moment  oit  lea  sommes  pr6t6ea  ont  6t6  com- 

pens^ea  par  dea  aoi^nmea  rendues,  et  que*  dana  cette  hypotbdae,  rbypotbdque 

manquerait  de  cauae ;  —  qu'en  roatidre  de  compte  courant,  il  n'est  pas  perroia, 

taat  que  ce  compte  n'eat  paa  cloa  d6finitiTement,  de  compenaer  tel  article  du 

credit  par  tel  article  du  d6bit; — qu'en  effet  ce  serait  I'anr^ter  pendant  qu*il  court 

encore; — qu^il  fautfaire  une  masse  de  toutes  les  operations successives  jusqu*^ 

conclusion*  et  que  c'est  seuleraent  k  cette  6poque  qu'on  peut  decider  s'il  y  aun 

creaocier  ou  s'il  n*y  en  a  pas ;  —  qu'en  procedant  d'aprds  ces  rdgles,  la  Cour 

d'appel,  loin  de  violer  aucune  loi,  a  fait*  au  contraxre,  la  plus  juste  application 

des  principes  de  la  matidre;  — rejette. 

At  tbis  stage  of  our  inquiriea,  it  ia  proper  to  notice  an  objection  rajaed  on  tbe 
score  of  usury,  to  a  very  important  item  of  the  advancea. 

Tbe  account  rendered  30th  November,  1843,  exhibita,  as  we  have  atated,  a 
cash  balance  on  that  day  of  $453*072  91.  A  portion  of  the  advancea  of  which 
it  waa  compoaed,  conaiata  of  $107,428  32  for  Plantera'  Bank  bonda,  charged  to 
Lapice  at  ten  per  cent  below  the  par  amount  of  their  face  and  interest;  instead 
of  which  amount,  the  plaintifla  aay  he  could  only  have  been  lawfully  charged 
$61,394,  that  being,  say  they,  the  value  of  the  bonds  at  that  time,  at  fifty  cents 
on  the  dollar,  which  rate  a  witness.  Barker^  saya  waa  the  market  rate  of  those 
obligations. 

The  transaction,  as  explained  by  the  witness,  was  this:  Xajptce  was  indebted 
to  the  Merchants'  Bank  of  New  Orleans  in  a  sum  exceeding,  with  interest, 
$100,000.  He  made  an  agreement  with  the  bank  to  receive  from  him,  in  pay- 
ment of  thia  debt,  bonda  of  the  Planters*  Bank  of  Mississippi  at  par.  The  bank 
then  transferred  Lapice^s  notes  to  H.  Bean  4r  Co,^  (of  which  firm  the  witness. 
Barker,  was  a  member)  with  the  agreement,  that  they  should  comply  with  the 
stipulations  made  with  Lapice.  The  bonds  were  then  furnished  by  BrowrCs 
agent  to  Lapice^,  and  the  debt  waa  thua  paid  (with  aubrogation)  to  Bean  4*  Cb. 
Tbua  Lapice  got  the  bonda  at  90  centa  on  the  dollar,  and  used  them  in  payment 
of  his  own  debt  at  par.  It  ia  not  proved  that  the  Plantera'  Bank  waa  insolvent, 
and  ultimately  failed  to  meet  ita  obligationa,  nor  that  the  bonda  in  question  were 
not  worth  as  much  to  Brovm  as  Lapice  promised  to  pay  for  them.  It  is  clear, 
that  Lapice  has  long  since  lost  the  rights,  as  between  himself  and  Brovm,  of 
opening  this  transaction  on  the  score  of  usury. 

Upon  thia  branch  of  the  cause  the  defendant's  counsel  have  argued,  that  hia 
mortgage  rights  cannot  be  questioned  by  the  plaintifib. 

Ist.  Because,  under  the  decision  of  this  court,  in  the  Bank  of  Louisiana  v. 
Briscoe,  3  Ann.  157,  which,  it  is  said  covers  the  present  case,  the  transaction 
couki  not  be  pronounced  usurious. 

2d.  That  the  question  of  usury  has  been  long  since  put  at  rest  between  the 
original  parties;  by  the  settlements  of  account firom  year  to  year,  and  the  prescrip- 
tion established  by  the  Act  of  1844. 

3d.  Because,  the  revocatory  action  which  the  law  accords  to  creditors,  is 
limited  to  the  evidence  of  contracts  made  in  fraud  of  creditors,  and  resulting  in 
injury  to  them,  and  that  the  acc^tance  of  a  uaurioua  loan  ia  not  auch  a  contract 
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FicKERsoiLii  88  caD  be  reached  or  interfered  wi^  by  third  perBons;  that  the  revocatory  action 

Browm.       requires  proof  of  a  fraudnlent  concert  between  the  debtor  and  the  person  with 

whom  he  has  contracted ;  and  that  the  law  never  contemplated  the  placing  of 

the  debtor  in  a  state  of  pupilage,  so  that  his  conti-acts  might  be  supervised  by 

his  creditors,  and  he  thus  protected  from  his  own  iniprudence. 

4th.  That  the  revocatory  action  is  prescribed  by  one  year,  dating,  in  cases  of 
mere  preference,  from  the  act  complained  of,  and  in  cases  of  fraud  to  the  injuiy 
of  a  creditor  from  the  date  of  his  judgment  against  the  debtor. 

Without  deciding  upon  aU  these  points,  it  is  sufficient  to  say,  that  the  fourdi 
point  is  well  taken.  The  defendant,  if  otherwise  assailable,  is  protected  by 
prescription.  The  first  judgment,  recited  in  the  petition  of  the  plaintiffs,  was 
obudned  in  1844,  the  two  others  in  1846.  The  citation  in  this  cause  was  served 
in  April,  1850.    See  Civil  Code,  arts.  1982,  1989. 

The  same  remarks  apply  to  other  items  of  inferior  magnitude  referred  to  by 
counsel. 

We  come  now  to  the  consideration  of  the  antichresis,  and  of  the  account  mnee 
its  creation.  And,  with  regard  to  these  accounts,  we  have  first  to  remark,  that 
the  defendant  was  called  upon  to  produce  them,  under  oath;  that  he  has  so  pro- 
duced them ;  and,  therefore,  as  the  district  judge  did,  we  are  to  take  them  as 
true,  in  the  absence  of  any  evidence  impeaching  their  veracity. 

This  act  of  antichresis  was  executed  on  the  13th  May,  1843.  It  refers  to 
the  obligations  and  acts  of  mortgage  of  April  and  May,  1842 ;  declares,  that  such 
payments  as  Lapict  had  made,  on  account  of  them,  were  not  more  than  equal 
to  the  interest  due  thereon,  and  that  his  indebtedness  still  amounts  to  the  sum  of 
f  400,000,  which  he  acknowledges  to  be  the  amount  due  at  the  date  of  the  act  of 
antichresis.  He  declares,  that  it  his  desire  to  secure  payment  of  the  interest 
that  may  hereafter  accrue  on  the  obligations,  covered  by  the  mortgages,  and 
also  to  give  additional  security  for  the  payment  of  the  obligations  themselves ; 
and  that,  therefore,  without  in  any  manner  impairing  the  full  force  and  efifect  of 
the  two  mortgages  he  transfers,  pledges,  &c.,  to  Brown^  by  way  of  antichresis, 
the  crops,  revenues,  &c.,  of  the  plantations,  slaves,  mills,  &;c.,  being  the  same 
described  in  the  mortgages.  Brown,  by  his  agent,  Nicholson,  acknowledges 
possession  of  the  property.  It  was  agreed,  that  it  was  to  remain  pledged  in 
antichresis,  until  the  said  debt  of  $400,000,  with  interest  from  the  date  of  the 
antichresis,  should  be  whoUy  paid  by  Lapice,  or  until  it  should  be  paid  out  of  the 
crops  and  revenues  of  the  property  so  pledged.  It  was  also  agreed,  that  Brown  was 
to  be  aUowed,  out  of  the  crops,  for  all  taxes  and  annual  charges,  and  for  the  keeping, 
and  useful  and  necessary  repairs  and  improvements  of  the  estates,  the  main- 
tenance of  the  slaves,  horses,  cattie,  dec.,  and  for  all  other  necessary  and 
unavoidable  expenses  for  the  raising  of  crops  and  woriLing  the  mills. 

It  was  said,  that  the  astounding  fact  meets  us  at  the  threshold  of  this  inveetiga- 
tion,  that  a  claim  of  $400,000,  for  which  the  antichresis  was  granted  on  the  IStfa 
May,  1843,  instead  of  being  diminished  by  the  crops  yielded  by  the  estates 
during  about  seven  years,  and  amounting  to  a  sura  of  $531,884  32,  has  swelled, 
on  the  1st  November,  1849,  to  a  cash  balance  of  $744,445  91. 

Although  on  the  face  of  the  antichresis  it  appears,  that  $400,000  was  then 
the  amount  of  the  debt,  (the  efifect  of  which  recital  we  shall  hereafter  have 
occasion  to  consider,)  yet  in  point  of  fact,  the  cash  balance  of  the  account,  if  it 
had  been  struck  on  that  day,  would  have  presented  an  amount  larger  by  about 
$50,000.    It  must  also  be  observed  that,  after  the  date  of  the  antichresis,  a  sum, 
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wfaicfa  the  phiDtiflb  state  at  upwards  of  $120,000,  was  expended  in  establishing  Picursoill 
moaeof  the  sugar  estates  machinery  for  refining  sugar.  Another  new  item,  broww. 
which  figures  in  the  account  in  principal  and  interest,  as  stated  by  the  plaintiffs, 
at  $168,795  18,  arose  from  the  settlement,  by  Brown^  of  large  prior  incumbran- 
eee  held  by  the  Union  Bank  and  other  creditors.  When  to  these,  and  other 
hrge  Dew  advances,  we  add  the  cost  of  plantation  supplies,  salaries,  factor's 
oonunisBions,  6cc.,  and  take  into  view  the  accruing  interest,  which  was  also  com- 
poooded  by  striking  annual  balances,  and  renditions  of  account  annually,  approved 
by  Lafiee,  the  augmentation  of  the  debt,  under  the  antichresis,  is  explained. 

But  the  plaintiffs  contend  for  a  different  imputation  of  payments,  from  that 
adopted  by  the  parties,  and  also  urge,  that  the  large  amounts  expended  for 
improvements,  should  be  stricken  from  the  accounts.  «*  All  the  extravagant 
expenditures  incurred  by  Broum,"  we  quote  the  language  of  counsel  in  their 
printed  argument,  «*or  rather  by  Lapiee^  since  the  date  of  the  antichresis,  must 
be  diaaltowed,  so  iar  as  the  rights  of  third  parties  are  concerned;  a  man  who  is  so 
utterly  ruined,  according  to  his  own  representations,  as  to  be  obliged  to  pledge 
all  his  property,  in  order  to  diminish  his  debt  by  means  of  the  revenues  of  his 
estates,  cannot  be  permitted  to  run  into  wild  speculations,  in  the  establishment  of 
sugar  refineries,  ^.,  amounting  to  hundreds  of  thousands  of  dollars ;  much 
leas  can  the  ikvorite  creditor,  to  whom  an  act  of  antichresis  has  been  granted, 
squander  the  revenues  of  the  property,  from  year  to  year,  in  making  costly 
experiments,  under  the  pretext  of  increasing  the  productiveness,  with  a  view, 
the  sooner  to  extinguish  the  debt  for  which  the  antichresis  was  granted.  If  no 
other  parties  than  Lapice  and  Brovm  were  interested  in  the  matter,  they  might 
do  what  they  thongfat  proper ;  but  a  court  of  justice  will  not  sanction  sach 
scaodalone  proceedings,  when  they  are  carried  on  at  the  expense  and  to  the 
detriment  of  honest  creditors,  who  have  been  so  unfortunate  as  to  have  placed 
confidence  in  a  man  who  has  so  shamefully  abused  that  confidence.'* 

The  motive  of  Brovm  m  making  these  disbursements,  is  stated  in  his  answers 
to  interrogatories ;  and  his  statement  is  not  contradicted  by  other  evidence.  His 
opinbn,  as  to  their  expediency,  is  also  there  given  ;  and  it  appears  from  other 
testimony  in  the  cause,  that  this  opinion  was  an  honest  one,  and  was  adopted, 
after  sending  an  agent  to  Cuba  to  see  the  working  of  similar  apparatus  there, 
and  judge  of  die  expediency  of  adopting  it ;  by  which  agent,  a  favorable  report 
was  made.  Whether  these  so  caUed  improvements  in  the  manufiicture  of 
sugar  exhibit,  in  general,  results  commensurate  to  the  expensive  outlay  which 
they  involve,  is  a  question  upon  which,  as  the  testimony  shows,  planters  differ; 
but  that  this  money  was  disbursed  by  the  defendant,  is  very  cogent  evidence  of 
his  conviction,  that  it  would  be  of  advantage  to  the  property,  in  the  productive- 
ness of  which  he  had  an  enormous  interest.  An  intention  to  injure  creditors, 
cannot  be  reasonably  inferred  from  his  course  in  this  matter. 

While  the  creditor,  who  holds  property  on  antichresis,  is  bound  to  make  use- 
ful and  necessary  repairs  of  the  pledged  estate,  (Civil  Code,  3144)  it  seems,  on 
the  other  hand*  to  be  well  settled  doctrine,  that  he  is  not  permitted,  as  such 
creditor,  to  effect  improvements  of  a  new,  expensive  and  unusual  character,  or 
which  materially  change  the  mode  of  cultivating  or  using  the  estate  granted  in 
antichreda.  If  he  do  so,  he  is  considered  as  doing  an  injustice  to  the  proprietor, 
io  making  his  withdrawal  of  the  property  more  onerous.  He  would  not  be 
allowed  the  absolute  reimbursement  of  his  outlay,  but  could,  it  seems,  at  most, 
leoover  only  the  increased  value  actually  given  by  such  improvements  or  change, 
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PMnasMiLL  See  Troptong  Nantmement,  No.  543.    But  when  the  debfeor  coiiMiits»  tlieie  is* 
B«ow9.      '''  between  hhn  and  the  grantee,  no  reason  finr  camphdnt. 

Lapice's  consent  to  thia  nae  of  ^e  proceeds  of  the  crops,  having  been  condii- 
sively  shown,  year  after  year,  by  his  written  approfal  of  the  annual  aceonoKs 
rendered,  is  it  competent  for  the  plaintiffs,  at  this  late  day,  to  dispute  thai 
appfication  ?  That  they  cannot  do  so,  results  from  a  proper  appreciation  of  the 
different  nature  of  the  contracts  of  mortgage  and  antichresis. 

A  mortgage  in  favor  of  one  creditor,  not  pat  into  action  by  fieri  facias  or  writ 
of  seizure,  may  coexist  with  an  antichresis  in  favor  of  anodier  creditor.  The 
antichresis  operates  upon  the  fmitB,  which  the  creditor,  holding  it,  is  hereby 
authorized,  by  his  debtor,  to  gather.  A  mortgage  affects  the  land.  If  the  holder 
of  the  antichresis  gathers  the  fruits  be&re  the  mortgage  creditor  seizes,  he  can 
apply  them  to  his  debt.  Just  as  the  owner  himself  would  have  held  the  gathered 
fruits  free  from  the  mortgage,  had  he  granted  no  antichresis.  The  creditor  in 
antichresis,  when  he  has  gathered  the  fruits,  owes  his  account  to  the  owner, 
and  not  to  the  inactive  mortgagee.  But  having  agreed  with  the  owner,  to 
whom  alone  he  is  bound  to  account,  to  apply  the  proceeds  of  the  gathered  crops 
to  his  debt,  he  and  the  owner  are  obviously  free  to  waive  that  application  and 
use  them  in  some  other  way.  The  owner  might  have  spent  them  as  he  pleaseii 
if  he  had  not  granted  the  antichresis ;  and  the  creditor  in  antichresis  may,  at 
his  request,  do  the  same.  To  illustrate  the  case  in  a  simple  form,  suppose 
A  gives  to  B  in  antichresis  a  slave,  which  he  afterwards  mortgaged  to  C.  It  is 
agreed  that  B  shall  hire  out  the  slave,  collect  his  wages,  apply  ten  per  cent  of 
them  to  clothing  the  slave,  and  the  residue  to  the  payment  of  A*8  debt  to  him. 
B  extravagantly  spends  twenty  per  cent  of  the  wages  received,  in  clothing  the 
slave,  credits  the  balance  upon  the  debt,  and  renders  to  A  an  account  showing 
such  application,  which  A  approves.  Can  C,  who  has  not  made  a  seizure, 
afterwards  complain,  and  open  this  account?     Clearly  not 

It  is  charged,  in  the  petitaoD,  that  the  antichresis  was  intended  to  obstruct 
and  frustrate  the  plaintiffs  in  the  collection  of  their  debts.  We  do  not  find  this 
charge  sustained  by  the  evidence ;  and,  we  may  add,  if  such  had  been  the 
desire  of  Loptce,  and  the  defendant  had  been  willing  to  lend  himself  to  such  a 
purpose,  they  chose,  in  this  form  of  contract,  a  very  inefficient  means  to  such  an 
end.  For  creditors  are  free  to  cut  it  off*  by  levying  a  fi^fadas.  Civil  Code 
3148.  Troplong  Nantisseraent,  No.  573,  585.  By  this  simple]  remedy,  the 
plaintiffs  could  have  annihilated  the  antichresis  years  ago.  Our  remarks  on  the 
subject  of  prescription,  also  apply  to  this  branch  of  the  case. 

The  district  judge  adopted  the  accounts  rendered  to  Lapiecy  and  which  have 
been  filed,  in  this  cause,  as  correct  in  point  of  verity ;  but  he  reformed  them  on 
various  grounds. 

One  was,  that  compound  interest  was  not  to  be  allowed.  The  accounts 
were  annually  stated,  and  the  balance  of  interest,  vms  carried  into  the  account  as 
a  part  of  the  principal  bearing  interest  for  the  next  year.  This  mode  of  establish- 
ing a  compounding  of  interest,  was  considered  and  approved  in  Hiompscn  v. 
Mylne^  4  Ann.  210. 

He  also  opened  and  separated  portions  of  the  account,  in  consequence  of  a 
view  he  took  of  the  mortgage  securities  and  judgment,  in  which  we  are  unable 
to  concur.  He  considered  the  mortgage  of  28th  April,  1842,  as  only  securing 
debts  of  Lapice  to  Brown,  existing  anterior  to  3d  May,  1842,  when  judgment  was 
confessed  upon  the  obligatbns  of  $250,000,  recited  m  that  mortgage.    He  also 
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Gooiidered  the  mortgage  of  12th  May,  1842,  as  coveriDg,  only  to  the  amoimt  of  Puxxnwiu 
1150,000,  payments  for  and  advancea  made  to  Lapice  by  Brown^  between  3d       Baowa. 
May,  1842,  and  13th  May,  1843,  date  of  the  antichreais,  deducting  from  their 
amoaot  the  intermediate  credits. 

We  have  already  stated,  that  these  mortgages  and  mortgage  obligations  were 
really  taken  aa  secnrity  for  advances  made,  and  to  be  made,  in  account  current; 
and  the  confession  of  judgment  was  nothing  more  than  a  cumulative  securily, 
adding  a  judgment  to  the  mortgage  which  already  protected  the  obligation  of 
$250,000.  We  see  no  reason  why  a  confession  of  judgment  may  not  be  taken 
as  security.  In  ToUdano  v.  Rdf^  we  recently  had  an  example  of  that  mode  of 
taking  security,  in  which  we  saw  nothing  illegal.  We  must  not  confound  the 
debt  in  account  current,  with  the  obligationa  taken  as  security  for  that  debt. 
They  are  as  distinct  as  they  would  have  been  if,  instead  of  giving  these  mort- 
gage obligations  as  security,  Lajpice  had  pledged  to  Brown  the  mortgage  obliga- 
tions of  third  persons.  Viewed  in  this  light,  the  embarrassment  disappears. 
That  this  was  the  light  in  which  the  parties  considered  the  matter,  is  plain. 
And  hence  it  was  that,  in  the  entire  account  current,  from  beginning  to  end,  these 
two  obligations,  for  $250,000  and  $150,000,  are  never  charged,  but  are  wholly 
left  out  of  the  account,  precisely  as  was  done  by  the  parties  in  Perrichan  v. 
CosUtz  Sf  Co. 

What,  then,  is  the  effect  of  these  securities  ?  Clearly,  to  protect  the  defen- 
dant by  mortgage  to  an  amount  of  $400,000,  and  interest  at  eight  per  cent 
thereon. 

We  do  not  c(msider  that  the  antichresis,  which  was  taken  as  additional  security, 
impairs  the  mortgage  securities,  except  in  this  respect,  that  it  declared  the 
interest  on  these  obligations,  up  to  the  date  of  the  antichresis,  had  been  paid.  As 
to  third  persons  disputing  his  mortgage  rights,  Broum  is  estopped  by  that 
acknowledgment,  improvidentiy  made  and  recorded  in  the  mortgage  offices; 
although  between  himself  and  Lapice,  as  debtor  and  creditor,  the  mistake  is 
rectified  by  the  account  current. 

We  are  of  opinion,  therefore,  that  the  mortgages  stand  as  securities  for 
Lapice^a  debt  to  Bvovm,  in  account  current,  to  an  amount  of  $400,000,  and 
interest  thereon  at  eight  per  cent  per  annum,  from  the  13th  of  May,  1843,  such 
being  the  amount  inscribed  in  the  mortgage  offices. 

The  claim  and  mortgages  of  the  defendant  carry  eight  per  cent  interest ;  and, 
under  the  atatutes,  the  imposition  of  damages  is  not  imperative.  We  do  not 
think  this  a  case,  all  the  circumstances  considered,  in  which  damages  should  be 
imposed. 

It  is  therefore  decreed,  that  the  jadgment  of  the  district  court  be  reversed, 
and  that  the  plaintiff  pay  the  costs  of  this  appeal.  It  is  further  decreed,  that 
the  said  James  Brown  was,  on  the  1st  day  of  November,  1850,  a  creditor  of 
Peier  Mu^l  Lapice,  for  the  sum  of  $742,626  01,  with  interest  thereon  at  the 
nto  of  eight^per  centum  per  annum,  from  the  30th  day  of  November,  1850, 
ODtiJ  paid,  subject  to  any  credits  in  favor  of  said  debtor  realized  since  said  1st  of 

November,  1850,  and  costs  of  suit  No. ,  of  the  docket  of  the  Fifth  District 

Goort  of  New  Orleans,  entitied  Jama  Brown  v.  P.  M*  Lapice.  It  is  further 
decreed,  that,  for  the  security  of  the  payment  of  the  indebtedness  aforesaid, 
the  said  James  Brown  has  a  conventional  mortgage  upon  the  lands,  slaves  and 
other  property,  described  in  the  act  of  mortgage,  executed,  by  the  said  PeUr  M. 
Lapice^  to  the  sud  James  Brown,  on  the  28th  of  April,  1842,  and  on  the  12th 
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PicKiBMiLL  of  May,  1842,  whereof  copies  are  od  file  in  this  cause,  up  to  an  amouDt  of 
Baowii.  $400,000,  with  interest  thereon  at  the  rate  of  eight  per  centum  per  annum  from 
the  13th  day  of  May,  1843,  until  said  mortgage  be  enforced  by  sale,  or  said 
indebtedness  of  P.  M,  Lapicc  be  otherwise  discharged ;  and  that  said  conven. 
tional  mortgage,  so  held  by  the  said  James  JBrotim,  is  superior  in  rank  to  the 
judicial  mortgages  in  favor  of  the  plaintiffs,  in  their  petition  set  forth ;  and  must 
be  satisfied  by  preference  over  said  plaintiffs,  out  of  said  mortgaged  property. 
It  is  further  decreed,  that  the  injunction  issued  in  this  cause,  be  dissolved,  ood 
that  the  said  Brovm  have  leave  to  proceed  in  the  execution  of  the  writ  oT fieri 
facias  so  enjoined;  but  that  upon  the  claim  of  the  said  Brawn  for  damages,  there 
be  judgment  against  him.  It  is  further  decreed,  that  the  costs  of  this  suit  in 
the  court  below,  be  paid  equally  by  said  plaintiffs  and  said  defendant,  excepting 
those  arising  from  the  injunction,  which  are  to  be  paid  exclusively  by  said 
plaintiffs. 

Appellee's  counsel  applied  for  a  re-hearing. 

We  have  quoted  the  whole  argument  on  which  the  decision  of  this  important 
question  rests,  for  the  purpose  of  beseeching  the  court  to  reexamine  it  once 
more,  before  the  doctrine  here  enunciated,  is  finally  incorporated  into  the  juris- 
prudence of  the  State.  There  are  certain  general  principles  of  law  so  obvious 
and  plain,  that  it  is  inconceivable  that  any  difference  of  opinion  can  possibly  exist 
in  their  application.  One  of  these  principles  is,  that  there  can  be  no  accessary 
obligation,  without  a  subsisting  principal  obligation  to  which  it  is  attached.  Indeed, 
it  is  a  contradiction  in  terms,  to  contend  for  the  contrary.  There  is,  surely,  no 
refinement  or  subtlet}'  in  the  position,  that  there  can  be  no  mortgage  unless  there 
be  a  legal  obligation,  a  viftculum  juris,  whose  performance  is  to  be  secured. 
This  is  not  the  theory  of  the  Civil  Code  of  Louisiana,  or  of  any  other  code,  either 
ancient  or  modem ;  but  it  necessarily  results  from  the  nature  of  things;  for  the 
existence  of  a  mortgage,  independent  of  a  principal  obligation,  is  a  legal  imixissi- 
bility;  and  if  the  Legislature  had  said,  in  the  broadest  terms  imaginable,  that  a 
mortgage  may  exist  as  an  independent  contract,  would  that  have  removed  the 
legal  impossibility  ?  Certainly  not*  Our  code  does  inform  us,  in  three  or  four 
different  articles,  that  a  contract  and  an  obligation  are  synonymous  terms ;  but 
will  any  one,  therefore,  pretend  that  these  legislative  declarations  have  destroyed 
the  distinction  between  the  cause  and  the  effect  ?  So,  if  the  framers  of  the 
code  had  undertaken  to  establish  the  rule,  that  a  mortgage  might  be  granted  to 
secure  an  obligatk>n  which  has  not  yet  risen  into  existence,  they  would  have  said 
an  idle  thing,  if  a  literal  interpretation  was  to  be  given  to  their  language.  But  it 
is  perfectly  evident  that  they  have  not  been  guilty  of  any  such  absurdity.  The 
art.  3259  contains  no  new  doctrine,  nor  any  exception  to  that  general  principle, 
that  a  mortgage  cannot  exist  as  an  independent  contract.  That  article  merely 
develops  the  rule  laid  down  in  the  article  immediately  preceding  it,  which  declares, 
**  that  a  mortgage  may  be  stipulated  for  the  fulfilment  of  any  obligation  whatever, 
even  for  the  completion  of  a  deed.''  After  having  stated  the  rule  in  these  general 
terms,  the  code  proceeds : 

"  A  mortgage  may  be  given  for  an  obligation,  which  has  not  yet  risen  into 
existence ;  as  when  a  man  grants  a  mortgage,  by  way  of  security,  for  endone- 
ments  which  another  promises  to  make  for  him. 

'^  But  the  right  of  mortgage,  in  this  case,  shall  only  be  realized  in  so  far  as  the 
promise  shall  bd  carried  into  efifect  by  the  person  making  it.  The  fulfilment  of 
the  promise,  however,  shall  impart  to  the  mortgage  a  retrospective  efifect,  to  the 
time  of  the  contract." 

Now,  with  all  due  respect,  we  would  ask,  what  is  the  meaning  of  the  pro- 
visions of  these  two  articles  of  the  code  ?  Do  they  introduce  any  innovation  in 
jurisprudence,  or  do  they  widen  the  range  of  conventional  moitgagai,  for  the 
purpose  of  meeting  the  exigencies  of  practical  business  and  of  commerce  ?  We 
humbly  contend,  that  the  framera  of  the  code  had  no  such  object  in  view.  On 
the  contrary,  the  intention  of  the  lawgiver  is  evident,  and  entirely  consistent 
with  the  all  pervading  and  unbending  general  principle  on  the  subject;  for  he 
says,  in  terms  not  to  be  misunderstood,  that  there  must  be  two  distinct  contracts, 
one  of  which  ji^ves  rise  to  the  principal  obligatiop,  the  other,  to  the  secondary ; 
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the  first  is  called  the  principal  contract,  by  which  one  of  the  parties  promises,   Pickerbgill 
i.  e.  obligates  himself,  to  do  some  act  ibr  the  other,  whence  a  conditional  v- 

obligation  arises ;  but  as  long  as  the  condition  has  not  happened,  on  which  the  B^^"* 
obligation  depends,  it  (the  obligation)  has  not  yet  risen  into  existence  ;  the  second 
is  the  accessary  contract,  i.  e.  the  mortgage,  to  indemnify  the  party  against  the 
conseqaences  of  the  obligation  which  may  or  may  not  arise  from  the  principal 
contract.  But  if  the  principal  contract  produces  no  obligation,  of  course  the 
accessary  is  likewise  inoperative.  We  repeat,  that  these  articles  afford  the 
strongest  illustration  of  the  general  rule,  instead  of  containing  an  exception  to  it. 

The  doctrine  of  potestative  conditions,  in  relation  to  which  so  much  has  been 
written,  and  which  has  given  rise  to  so  much  controversy,  it  is  humbly  submitted, 
has  not  the  remotest  application  to  the  question  involved  in  this  suit. 

We  insist  that  Brown  was  under  no  legal  obligation  to  make  advances  to 
Lapice,  after  the  12th  May,  1842 ;  and  that  nothing  but  a  legal  obligation  can  be 
the  basis  of  a  valid  mortgage.  And  we  most  respectfully  ask,  where  is  the 
evidence  of  any  such  legal  obligation  on  the  part  oi  Brown?  It  is  said  that  the 
acts  of  the  parties  (Brown  and  Lapice)  create  a  reasonable  presumption  that  their 
understanding  was,  that  Brown  should  advance,  and  Lapice  borrow,  to  an  amount 
of  $400,000,  to  be  thrown  into  account  current  to  be  kept  by  Brown^  who, 
through  his  agent  in  New  Orleans,  was  to  have  the  consignment  of  Lapice^s 
crops,  and  act  as  his  &ctor.  At  first  the  parties  seem  to  have  supposed 
$250,000  would  be  a  sufficient  margin,  but  they  subsequently  enlarged  it  to 
$400,000,  as  shown  by  the  second  mortgage  of  May  12,  1842,  some  time 
previous  to  which  they  had  begun  arrangements  with  regard  to  a  settlement 
of  Lapice's  debts  to  the  Merchants'  Bank,  which  alone  amounted  to  more  than 
$100,000;  and  although  Lapice  had  not  received  an  actual  advance  to  the 
whole  amount  of  $400,000  on  that  day,  there  is  no  reasonable  doubt  on  our 
mind,  that  it  was  well  underetood  he  should  have  it,  and  that  Brown  could 
not,  without  a  breach  of  good  fisiith,  have  refused  it.  This  reasonable  inference, 
from  the  acts  of  the  parties,  down  to  the  12th  May,  is  fully  supported  by  the 
events  which  followed  within  a  reasonable  time,  and  before  the  mortgage  held  by 
the  plaintiffs  came  into  being." 

But  it  is  clear  that  the  question  is  not  met  by  this  view  of  the  subject. 
With  great  deference  to  the  opinion  of  the  court,  the  question  is  not  whether 
Broim  could  or  could  not,  without  a  breach  of  good  faith,  have  refused  to  make 
advances,  but  whether  Lapice  could  have  compelled  him,  by  an  action,  to  do 
so.  On  what  ground  would  such  an  action  have  been  sustained  ?  How  could 
Ltopice  have  made  out  his  case  against  Brown  7  Are  there  any  facts  disclosed  in 
this  record  which  would  have  enabled  Lapice  to  bring  such  a  suit  ?  It  is  said 
that  the  whole  aspect  of  the  case  leads  to  the  conclusion,  that  Brown  was  under 
a  moral,  if  not  a  legal,  obligation  to  make  the  advances  to  Lapice,  In  our  humble 
opinion,  it  is  immaterial  whether  there  was  such  a  moral  or  equitable  obligation 
or  not,  for  an  imperfect  obligation  cannot  be  the  foundation  of  a  mortgage. 

Will  the  court  permit  us  most  respectfully  to  ask  the  question,  from  what  acts 
of  the  parties,  or  from  what  other  facts  in  the  record,  the  reasonable  inference  of 
the  existence  of  even  an  equitable  obligation,  on  the  part  of  Brown,  to  make 
further  advances,  can  be  drawn?  Is  it  from  the  fact,  that  on  the  28th  April,  1842, 
LiCpiee  and  Brown  both  stated,  in  the  act  of  mortgage,  that  the  latter  had  lent  to 
the  former,  on  that  day,  two  hundred  and  fifty  thousand  dollara?  Or  is  it  from 
the  fact,  that  on  the  12th  of  May,  1842,  the  parties  again  stated,  in  an  authentic 
act,  that  Brown  had  made  a  further  loan  to  Lapice  of  one  hundred  and  fifty 
thousand  dollars,  being  the  amount  of  sundry  promissory  notes  drawn  by  him, 
the  said  Lapice,  and  paid  by  the  said  Brown*  and  other  advances  made  by 
him,  the  said  Brown,  for  the  accommodation  of  the  said  Lapice  1  Or  is  it 
from  the  fact,  that  on  the  3d  of  May,  1842,  Lapice  confessed  a  judgment  in  favor 
of  Brown,  for  two  hundred  and  fifty  thousand  dollars,  with  interest  at  eight  per 
centper  annum  ?  Oris  it  from  the  fact,  that  on  the  13th  May,  1843,  the  state- 
ments contained  in  the  two  acts  of  mortgage  and  in  the  judgment  confessed,  are 
solemnly  reiterated  and  re-asseverated  in  £he  act  of  antichresis  ?  If  the  reason- 
able presumption  spoken  of  can  be  drawn  from  these  facts,  either  singly  or 
collectively,  then  we  must  confess  that  we  are  utterly  ignorant  of  the  laws  of 
ratiocination,  and  never  have  had  the  remotest  conception  of  the  power  of  logic. 
And  what  are  the  other  facts  to  be  found  in  the  case,  from  which  the  reasonable 
inference  can  be  drawn  ?    The  fact  that  Brown^  through  his  agent,  Samtul 
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PicuBSGiLL  NichoUati,  acted  as  the  factor  of  Lapice,  is  certaioly  not  of  sufficient  potency  to 
V*  gainsay  the  positive  and  uneqaivocal  declarations  of  both  Brown  and  Lapke^  in 

Baows.  ^^  numerous  acts  referred  to  ;  besides,  how  can  it  be  said  that  any  reasonable 
inference  can  be  drawn  from  this  fact,  that  Brown  obligated  himself  to  make 
further  advances,  even  if  it  was  not  flatly  contradicted  by  the  declarations  of  the 
parties  themselves  ?  What  then  remains  ?  The  solitary  fact,  that  Broion  did 
buy  up  Lapice^s  pfipett  at  enormous  discount,  fifty  cents  in  the  dollar,  after  the 
12th  May,  1842 !  Now,  if  this  fact  alone  leads  to  the  reasonable  inference,  that 
this  piece  of  unconscionable  usury  was  the  result  of  a  legal  obligation  on  the  part 
of  Brown  to  make  future  advances  to  Lapice^  to  which  the  mortgages  can  attach, 
then,  we  admit  that  our  views  in  relation  to  this  case  have  been  erroneous  from 
beginning  to  end. 

With  all  the  deference  and  respect  which  we  unaffectedly  entertain  for  the 
opinions  pronounced  by  this  honorable  court,  we  cannot  but  believe  that  the  legal 
doctrine,  on  which  the  judgment  in  the  present  case  is  founded,  is  not  sound. 

Let  us  now  examine  whether  this  doctrine  receives  any  countenance  from 
authority.  The  case  of  Brander  v.  Bowman  and  Ahercrombie,  10  L.  R.  371, 
is  certaioly  not  in  point.  That  case  merely  applies  the  ftimiliar  principle,  that 
although  there  can  be  no  valid  obligation  without  a  legal  cause  or  consideration, 
yet  it  is  not  necessary  that  the  cause  or  consideration  should  be  stated  in  the 
written  act  or  instrument,  by  which  the  contract  giving  rise  to  the  obligation  is 
evinced;  and  that  even  when  the  cause  stated  is  false,  still,  if  the  existence  of  a 
true  cause  can  be  proved,  the  obligation  must  be  maintained.  Id  that  case,  the 
court  say,  **  From  the  answers  of  both  defendants,  it  results  that  the  act  of 
mortgage  attached  was  executed  for  a  valuable  consideration,  in  this,  that  a  part 
of  the  amount  was  really  due  at  the  time,  and  the  balance  was  to  secure  certain 
endorsement  or  security  debts  which  AbercrombU  had  contracted  for  Bowman^ 
»  and  which  he  was  bound  to  pay,  one  and  two  years  afterwards.    Under  this 

state  of  facts,  no  possible  objection  could  be  made  to  the  mortgage. 

Nor  does  the  view  of  the  law  adopted  by  the  court,  receive  the  slightest 
support  from  the  case  of  Perrichon  v.  Costaz  et  al.^  reported  by  Dalloz ;  for  the 
leading  feature  in  that  case,  as  in  Brander  v.  Bowman  and  Abererombie,  was, 
that  though  the  cause  stated  in  the  act  of  mortgage  was  false,  nevertheless  the 
contract,  and  the  obligation  produced  by  it,  were  valid,  because  a  true  and 
sufficient  cause  w^as  established  by  the  evidence.  The  existence  of  the  principal 
obligation,  to  which  the  mortgage  attached,  was  found,  as  a  matter  of  fact,  by  the 
Royal  Court.  Over  that  question  the  Ck)urt  of  Cassation,  under  the  organization 
of  the  Judiciary  Department  in  France,  had  no  jurisdiction ;  hence,  there  could 
be  no  doubt  of  the  validity  of  the  mortgage. 

The  French  tribunals  never  have,  and,  we  are  sure,  never  will  decide,  that  a 
mortgage  can  have  a  legal  existence,  when  there  is  no  principal  contract  or 
obligation  on  which  it  leans  for  its  support.  And  we  are  equally  certain,  that 
such  an  idea  has  never  been  advanced  by  any  writer  of  authority,  either  ancient 
or  modern. 

Re-hearing  refused. 


The  Consolidated  Association  of  the  Planters  of  Louisi- 
ana V.  William  C.  C.  Claiborne  and  Wife. 

Although  a  corporation  had  expired  by  limitation,  and  judgment  of  forfeiture  of  charter  had  also 
been  pronounced  againit  it  on  behalf  of  the  State;  yet,  where,  from  the  nature  and  objects 
of  the  institution,  a  power  to  liquidate  its  affain,  after  the  expiration  of  its  charter, 
might  have  been  foreseen  as  absolutely  necessay,  the  power  to  accept  from  the  State 
an  extension  of  the  charter,  for  the  purposes  of  liquidation,  will  be  implied ;  and  this 
extension  enabled  it  to  sue  a  defaulting  stockholder,  notwithstanding  the  enabling  statate 
was  passed  subsequent  both  to  the  decree  of  forfeiture,  and  Ao  expiration  of  the  charter 
by  limitation. 
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A  PPEAL  from  the  Fourth  District  Court  of  New  Orleaos,  Strawbridgey  J.  Cowsoltdated 

\580CIATK  " 
or  TRB 


ii.  Benjamin  and  Micou,  for  plaintiff.    /.  12.  GrymeSj  for  defendanst.    By  the      mociatiow 


court :  Planters  or 

.      ,  -      LOUISIARA 

EusTis,  C.  J.    Thia  appeal  ia  taken  by  tlie  defendants,  from  a  judgment  of  9. 

the  Fourth  District  Court  of  New  Orleans,  by  which  they  were  condemned  to      i-^iborke. 
pay,  in  solido,  the  sum  of  four  hundred  and  twenty  dollars,  with  interest. 

The  party  plaintiff  is  one  of  the  property  banks  of  New  Orleans,  of  which 
the  State  furnished  the  capital,  by  a  sale  of  its  bonds,  which  were  based  upon 
mortgages  furnished  by  the  stockholders.  The  defendants  were  stockholders  of 
the  bank,  and  the  present  action  is  for  the  recovery  of  an  assessment  of  six 
dollars  per  share,  imposed  by  the  managers  of  the  institution  for  the  purpose  of 
supplying  a  deficiency  in  the  assets  of  the  bank,  which  were  found  to  be  inade- 
quate to  meet  the  payment  of  its  debts. 

The  amount  of  this  contribution  does  not  appear  to  be  contested.  The  objec- 
tions to  the  plaintiffs'  right  to  recover,  appear  to  be  founded  on  the  legislation  to 
which  this  corporation  has  been  subjected,  and  on  its  present  condition  under 
the  existing  laws. 

The  corporatH>n  was  chartered  by  two  acts  of  the  Le^slature,  passed,  one  on 
the  16th  of  March,  1827,  the  other,  on  the  19th  of  Februrary,  1828.  Its 
charter  was  to  expire  on  the  30th  of  June,  1843. 

By  a  judgment  of  a  competent  court,  dated  the  17th  of  November,  1842,  its 
charter,  at  the  suit  of  the  State,  was  decreed  to  be  forfeited. 

It  is  contended,  on  behalf  of  the  defendants,  that,  from  these  two  causes,  the 
corporation  has  become  extinct,  and  the  contract  between  the  State  and  the 
stockholders,  and  the  stockholders  inter  $e,  has  been  thereby  dissolved. 

The  right  of  the  principal  defendant  to  an  immediate  liquidation  of  the  affairs 
of  the  bank,  is  insisted  upon,  and  the  consequent  release  of  his  property  from 
the  burthen  of  mortgage. 

This  case  is,  in  some  of  its  features,  similar  to  that  of  the  Citizens^  Bank  v. 
Hie  Levee  Cotton  Press  Company.  But  there  is  an  important  difference 
between  the  two  cases.  In  that  case,  the  term  to  which  the  payment  of  the 
bonds  was  extended,  was  within  that  fixed  for  the  duration  of  the  charter  of  the 
bank,  and  within  the  time  at  which  the  other  series  of  bonds  were  due.  It  is 
otherwise  in  the  present  case,  as  will  be  noted. 

The  State  took  possession  of  the  assets  of  this  bank,  under  the  decree  of  the 
forfeiture  of  ita  charter,  by  virtue  of  the  acts  of  1842  and  1843,  for  the  purpose 
of  liquidating  its  affairs;  and  managers  were  appointed  under  the  authority  of 
the  State. 

The  capital  of  the  bank  was  furnished  by  the  negotiation  of  State  bonds, 
payable  in  five,  ten  and  fifteen  years  from  their  date ;  and  the  stockholders 
mortgaged  their  property  to  secure  the  payment  of  these  bonds,  and  their 
interest. 

In  1835,  a  law  was  passed,  authorizing  the  bank  to  postpone  the  payment  of 
the  two  last  series  of  bonds,  to  the  30th  of  June,  1848,  and  granting  to  it  a 
delay  of  two  years  from  that  date,  for  purposes  of  liquidation. 

The  defendant  became  a  stockholder  in  1839.  The  bonds  of  the  State  were 
not  paid  at  maturity,  and  were  renewed,  under  the  provisions  of  the  act  of  1847. 
Under  this  act,  three  directors  were  appointed  by  the  stockholders  of  the  bank, 
who,  with  the  managers,  on  the  part  of  the  State,  had  the  administration  of  the 
affairs  of  the  bank.    By  the  4th  section,  they  were  authorized  to  extend  the 
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CoffsoLiBATKD  teivi  of  paymeDt  of  the  State  bonds  for  6,  9,  12,  15  and  18  yean,  provided, 

^^^THJc^"  however,  that  the  stockholden  should  be  at  liberty  to  discharge  them  sooner  ; 

Plaktkrb  of  and  the  liqnidation  of  the  bank  was  authorized  to  be  continued,  until  the  pay- 
Lou  isiaha 

V.  ment  of  the  bonds  thus  extended. 

Claiborsk.        3y  ij^Q  Qi^  section,  an  assessment  on  the  stockholders  was  authorized,  in 

order  to  meet  regularly  the  interest  and  principal  of  these  bonds  as  they  fell  due. 

For  a  contribution,  under  this  section,  the  present  action  is  brought. 

The  term  fixed  by  the  charter  for  the  duration  and  liquidation  of  the  bank, 
having  expired,  the  questran  presented,  relates  to  the  effect  of  the  act  of  1847, 
as  obligatory  upon  the  defendant.  That  he  is  bound  for  his  share  in  any 
deficiency  of  the  assets  of  the  bank  to  meet  its  debts,  is  conceded ;  but  the 
defence  is,  that  he  is  not  bound  in  manner  and  form  as  sought  to  be  made  liable; 
not  bound  by  the  protracted  liqnidation  imposed  by  the  act  of  1847. 

When  we  consider  the  objects  of  this  institution,  and  the  condition  of  the 
bank,  resulting  from  the  manner  in  which  its  capital  is  invested,  (for  the  noost 
part,  in  mortgages  on  sugar  estates  and  slaves,)  it  must  be  conceded,  that  the 
power  of  liquidating  its  affairs,  at  the  expiration  of  the  charter,  was  one  of  those 
which  were  absolutely  necessary,  for  the  protection  of  the  interests  of  the  stock 
holders.  It  certainly  would  be  reasonable  to  forsee,  and  within  the  contempla- 
tion of  every  stockholder,  when  he  took  his  stock,  that  it  might  be  impossible  to 
effect  this  liquidation  within  the  extended  time  fixed  by  the  statute,  to  wit,  two 
years  from  June  30th,  1848. 

If  this  be  so,  and  we  do  not  conceive  how  it  can  well  be  otherwise,  the  cor- 
poration had  the  power  to  accept,  from  the  State,  the  privilege  of  the  extension 
of  the  charter,  for  the  purposes  of  liquidation. 

The  State  gave  the  privilege  of  extension ;  the  holders  of  ninety-five  per  cent 
of  the  stock,  have  acquiesced  in  the  law  conferring  it;  and  the  corporation  has 
actually  accepted  it.  For  the  acceptance  of  an  amendment  to  a  charter,  we  do 
not  understand  that  any  particular  form  is  prescribed  by  the  law.  But,  it  is 
clear,  that  the  acts  of  the  corporation  itself,  and  of  nearly  the  whole  of  the 
stockholders,  as  corporators,  under  the  law,  are  equivalent  to  the  most  formal 
acceptance. 

The  State  has  determined,  the  bank  has  determined,  with  the  concurrence 
of  more  than  nine-tenths  of  the  stockholders,  that  it  is  for  the  interest  of  all  not 
to  force  a  liquidation  immediately ;  but,  in  view  of  the  condition  of  the  country, 
and  of  the  affairs  of  the  bank,  to  postpone  the  payment  of  the  bonds,  for  which 
it  is  bound,  for  terms  extending  from  three  to  eighteen  years,  and  have  dins 
organized  a  gradual  liquidation. 

This  may  be  too  long,  perhaps  it  is;  but,  has  this  court  the  power  to 
coerce  an  immediate  liquidation,  at  the  instance  of  a  dissenting  stockholder  ? 
We  think  not. 

It  is  proper  to  add,  that  a  portion  of  the  court,  in  concurring  in  the  present 
decree,  has  been  materially  influenced  by  the  last  consideration,  very  forcibly 
stated  in  the  opiuion  of  the  district  judge.  • 

The  judgment  of  the  district  court  is  therefore  afiSrmed,  witli  costs. 
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IIS 


I.  Clement  Camp  t?.  The  Church  Wardens  of  the  Church 
OF  St.  Louis  and  J.  P.  Kirwan. 

The  Wundens  of  the  Church  of  St.  Louis  employed  Kirwan  to  rebuild  the  cathedral,  under 
the  direction  and  superintendence  of  their  architect,  according  to  plans  agreed  upon. 
Kirwan  employed  the  plaintiff  as  his  master  bricklayer  Owing  to  some  defect  in  the 
plan,  work  or  materials,  and  without  any  fault  of  plaintiff,  a  tower  fell  and  inflicted  on 
him  a  severe  injury.  He  sued  both  Kirwan  and  the  Church  Wardens  for  damages, 
and  a  jury  rendered  a  verdict  against  defendants,  in  solido,  for  $2500.  On  appeal,  the 
verdict  was  sustained. 

The  general  rule  of  law  is,  that  a  principal  is  liable  to  third  persons  for  the  torts,  neglects 
and  omissions  of  duty  of  his  agent,  in  the  course  of  his  employment. 

Those  provisions  of  law  which  render  the  owner  of  a  building  liable  for  the  damage  occa- 
sioned by  its  ruin,  resulting  from  a  vice  in  its  original  construction,  or  from  neglect  to 
repair  it,  are  entirely  independent  of  the  general  rules  concerning  the  responsibilities  of 
masters  and  employers ;  they  are  evidently  founded  in  an  enlightened  view  of  public 
necessity;  they  protect  the  neighbor  and  the  passenger  in  the  street,  and  it  would  be 
singular,  indeed,  if  the  men  at  work  on  the  building  were  excluded  from  their  just  and 
salutary  operation.    Per  Eustis.  C.  J. 

In  an  ordinary  case,  where  a  landholder  makes  a  contract  with  an  undertaker  to  erect  build 
iogs  on  his  land,  and  in  the  performance  of  the  work,  by  the  undertaker,  an  accident  occurs 
to  an  individual,  whether  a  passerby  or  a  person  laboring  at  work;  the  landholder  who  has 
not  resumed  possession,  and  who  has  used  reasonable  diligence  to  select  a  discreet  and 
competent  undertaker,  is  not  answerable  to  the  person  injured.  Whatever  responsi- 
bility there  may  be  for  such  accident,  is  thrown  upon  the  undertaker,  by  the  article  2739 
of  the  Civil  Code. 

Sut,  where  the  landowner  retains  a  continuous  and  active  direction  and  control  over  the 
work,  be  is  answerable  for  an  injury  sustained  by  a  workman,  in  consequence  of  its 
defectiveness.    Per  SHddl,  J. 

The  responsibility  which  articles  3299  and  2302  create  agiynst  the  master  and  house-owner, 
is  of  the  same  nature  and  degree.  As  a  general  rule,  under  these  articles,  the  master  and 
house^wner  are  alike  responsible  for  slight  neglect 

The  plaintiff  having  been  employed  as  master  mason,  by  the  contractor,  Kirtoaut  stands 
towards  the  house-owners  and  contractor  as 'if  ho  had  been  employed  by  themselves. 
They  were  bound  only  to  use  ordinary  diligence  in  the  selection  of  their  architect  and 
their  builder ;  and  as  the 'men  selected  had  been  long  engaged  in  those  pursuits,  and  had 
the  reputation  of  being  persons  every  way  competent  to  the  task,  due  diligence  was  used ; 
an  action,  therefore,  cannot  be  maintained  against  them. 

A  -master  is  not  responsible  to  his  servant,  for  an  injury  sustained  by  such  servant,  in  oonse- 
qoence  of  the  negligence  of  a  fellow  servant,  provided  the  servant  injured  was,  at  the 
time,  acting  in  his  master's  service,  and  the  servant  causing  the  injury  was  a  person  of 
ordinary  skill  and  care.    Per  Ro%t,  J.,  Preaton,  J.,  concurring. 

APPEAL  from  the  Second  District  Court  of  New  Orleaas,  Lea^  J. 
Cyprien  Jjufour  and  P.  C  Cuvellier,  for  plaintiff.  The  plaintiff  contends 
that  bbth  defendants  are  responsible,  jointly  and  in  solido^  unto  him,  for  the 
damage  which  he  has  suffered,  and  he  bases  his  action  upon  the  following  propo- 
sitions :  1  •  Every  act  whatever  of  man  that  causes  damage  to  another,  obliges 
him  by  whose  fault  it  happened,  to  repair  it.  C.  C.  La.  art.  2294.  C.  N.  art. 
1382.  2.  Every  person  is  responsible  for  the  damage  he  occasions,  not  merely 
by  his  act,  but  by  his  negligence,  his  imprudence  or  his  want  of  skill.  C.  C.  La. 
art.  2296.  C  N.  art.  1383.  3.  We  are  responsible  not  only  for  the  damage 
occasioned  by  our  own  acts,  but  for  that  which  is  caused  by  the  act  of  persons 
for  whom  we  are  responsible,  or  of  things  which  we  have  in  our  custody.  C.  C. 
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Cam?  La.  art.  2296.  Masters  and  employerB  are  answerable  for  the  damages  occa- 
^'  skmed  by  their  servants  and  overBeers,  in  the  exercise  of  the  functions  in  which 

o?TM  cH  ""h  *®y  "^  empJoyod-  C.  C.  La.  art.  2299.  C.  N.  art.  1384.  4.  The  owner  of 
or  St.Louis.  ft  building  is  answerable  for  the  damage  occasioned  by  its  ruin,  when  this  is 
caused  by  neglect  to  repair  it,  or  when  it  is  the  result  of  a  vice  in  its  original 
construction.  C.  C.  La.  art.  2302.  C.  N.  art.  1386.  5.  Corporations  are  bound 
by  the  acts  of  their  agents,  when  these  do  not  exceed  the  limits  of  the  adminis- 
tration which  it  entrusted  to  them.     C.  C.  La.  art  430. 

In  addition  to  the  articles  herein  cited,  the  counsel  for  plaintiff  beg  leave  to 
call  the  court's  attention  to  the  following  list  of  authorities :  Toullier,  K^*  3* 
tit.  4.  Des  engagements  qui  se  ferment  sans  convention.  Domat,  Lois  Civi- 
les,  liv.  2,  tit.  8.  Delvineourt,  tome  2,  p.  452.  DalloB,  verho  Responsabilit6. 
Duranton,  tome  13,  No.  729.  Malleville,  sur  I'artide  1386.  Fivvard,  verho 
Delits  and  quasi  Delits.  Pothier,  Obligations,  No.  116  ^  453.  Starkie  on 
Evidence,  verho  Nuisance.  Merlin  iUportoire  verho  Quasi,  10.  lb.  Dommage. 
Journal  du  Palais,  vol.  10  (1612)  page  908.  Power — c  — Moreau.  As  to 
the  measure  of  damages  the  counsel  refer  to  :  Greenleaf  on  Evidence  vol.  2, 
verho  Damage  ;  to  the  case  of  Brown  v.  Ponchartrain  Railroad  Company  ^  8 
R.  R.  45,  and  to  the  case  of  Camatz  v.  The  Mexican  Chdf  Railroad  Chmpany, 
lately  decided  by  this  honorable  court  and  not  yet  reported. 

Durant  and  noselius,  for  Kirwan.  What  was  the  relation  of  the  parties  in 
this  suit.  The  Church  Wardens  were  the  owners,  and  the  employers  of  Kir- 
wan,  directing  and  binding  him  to  build  their  cathedral  under  the  superin- 
tendence of  Sepouillyj  architect.  Camp^  plaintiff,  was  employed  by  Kirwan. 
Now,  admitting  that,  under  the  legal  principle  here  laid  down,  Kirwan  is  liable 
for  all  damages  caused  by  the  act  of  Camp  in  discharging  the  duties  of  a  brick- 
layer, to  whom  is  he  liable  ?  What  does  the  law  mean  ?  Why,  clearly, that  he  is 
liable  to  third  parties  for  the  injuries  Camp  may  do  to  them,  but  not  to  Camp  for 
the  injuries  he  may  do  to  himself.  Under  this  principle  of  law,  it  must  be  con- 
tended that  Kirwan  is  liable  either  for  the  act  of  Camp  or  that  oiDepouilly  ;  but  if 
Camp  chooses  to  pull  the  tower  down  on  his  own  head  while  Kirwan  is  away, 
why  should  Kirwan  suffer  for  it  in  payment  to  Camp,  when  Kirwan  knew 
nothing  of  what  Cnmp  was  about,  and  himself  suffers  severely  in  the  loss  of  his 
money,  materials  and  conti'act  ? 

Wigmore  v.  Jay,  see  Boston  Law  Reporter  for  December,  1850,  pp.  380, 
393,  394  :  '*  A  party  who  had  contracted  to  erect  a  building,  employed  some 
bricklayers  for  the  purpose,  and  it  being  his  duty  to  provide  the  proper  scaffolding, 
entrusted  the  care  of  this  to  his  foreman.  The  foreman  having  used  bad  mate- 
rial in  the  construction  of  the  scaffolding,  it  broke,  and  one  of  the  bricklayers 
was  killed  :  Held,  that  in  the  absence  ojf  proof,  that  the  foreman  was  a  person 
deficient  in  skill  or  improper  to  employ  for  that  purpose,  no  action,  under  the 
9  and  10  Vic,  c.  93,  was  maintainable  by  the  personal  representative  of  the 
party  killed  against  the  common  employer.^' 

Benjamin  and  Micou,  for  the  Church  Wardens. 

The  court  was  equally  divided  in  opinion. 

EusTis,  C.  J.  The  plaintiff  obtained  a  verdict  against  the  defendants  for  the 
sum  of  twenty-five  hundred  dollars,  damages  for  injury  to  his  body  and  limbs, 
caused  by  the  falling  of  the  central  tower  of  the  cathedral  of  St.  Louis,  in  New 
Orleans,  on  the  19th  of  January,  1850.  On  this  verdict,  judgment  was  ren- 
dered. An  application  for  a  new  trial,  was  refused  by  the  judge.  We  infer, 
from  his  reasons  given  for  refusing  the  new  trial,  that  he  acted  rather  with  a 
view  to  a  final  determination  of  the  cause  by  this  court,  than  from  any  strong 
convictions  of  the  correctness  of  the  verdict.  The  defendants *have  appealed. 
The  amount  allowed  the  plaintiff,  has  not  been  contested  in  this  court,  the  argu- 
ment being  confined  to  the  right  of  the  plaintiff  to  recover  any  damages  against 
either  of  the  parties  defendant.  The  amount  of  the  injury  received  by  the 
plaintiff,  and  the  fact  of  the  accident  being  assumed,  the  cause  of  action  is  thus 
stated  for  the  plaintiff: 

The  plaintiff  is  a  master  mason  and  bricklayer,  and  was  empk»yed  by  Kirwan, 
who  was  the  contractor,  for  the  rebuilding  of  the  cathedral,  as  his  foreman  brick- 
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layer ;  be  was  at  work  on  the  tower  when  it  fell,  and  fell  with  it.    It  is  alleged         Oamf 

in  the  petition,  that  the  plaintiff  was  employed  by  Kirwan,  under  his  contract  ^^^  wardxms 

with  the  Church  Wardens,  and  a  clause  in  the  contract  is  relied  upon  as  fixing  or  the  church 

the  responsibility  on  the  corporation  of  the  church.    The  clause  provides,  that   **'       Loom. 

the  said  Kirwan  binds  himself  to  execute,  in  a  good  and  workmanlike  manner, 

with  the  best  materials  to  be  provided  and  paid  for  by  him,  under  the  direction 

and  superintendence  of  Mr,  J.  N.  Dtpouilly^  the  architect  appointed  by  the 

wardens ;  or,  in  his  defiiult,  of  any  other  person  appointed,  &c.,  all  the  works 

described  in  said  contract.     The  petition  charges,  that  the  M  of  the  tower  was 

the  consequence  of  capital  defects  in  the  plan  on  which  the  rebuilding  of  the 

edifice  was  to  be  eflfected,  and  also  the  unskillfulness,  neglect  and  imprudence  of 

Kirwan  in  his  work.     The  plaintiff  was  employed  by  the  defendant,  at  the  rate 

of  sixty  dollars  a  month,  and  when  he  came  to  the  building,  Kirwan  pointed  out 

to  him,  Depouilly,  who  was  architect  of  the  wardens,  and  designated  him  as 

the  person  under  whose  directions  he  was  to  act. 

The  opinions  of  two  witnesses,  whose  testimony  was  taken  on  the  trial,  con- 
cur in  assigning  for  the  fall  of  the  tower,  three  principal  causes :  1st,  that  the 
work  was  advanced  too  rapidly  and  in  bad  weather ;  2d,  that  the  new  work 
had  not  been  sufi^ciently  anchored  or  secured  with  the  old  work;  and,  3d,  the 
removing  of  the  centre  from  under  the  arch.  The  height  of  the  tower  when  it 
fell,  was  seventy-eight  feet ;  the  span  of  the  arch  was  sixteen  feet.  On  the  16th 
of  January,  the  centre  or  wooden  frame  upon  which  the  arch  had  been  turned, 
was  removed  by  the  orders  of  Depouilly^  and  on  the  19th  following,  in  the 
morning,  the  tower  fell. 

I  do  not  think  the  evidence  discloses  any  negligence  or  fault  on  behalf  of  the 
plaintiff,  which  contributed  to  the  accident,  and  would,  if  established,  defeat  his 
action  under  the  rule  recognized  in  the  cases  of  Myers  v.  Ptrry^  1  Ann.  372* 
Carlisle  v.  HolUn,  3  Ann.  48,  and  Murphy  v.  Diamond,  ib.  441. 

The  wood  frame  was  removed  fi'om  the  arch  fifty-one  days  after  the  arch 
was  completed  ;  and  the  removal  was  made  by  Camp,  the  plaintifif,  by  the  posi- 
tive order  of  Deixfuillyt  who  superintended  the  work,  as  the  architect,  according 
to  the  requisitions  of  the  contract  with  Kinoan. 

I  think  the  evidence  establishes  clearly,  that  the  removal  of  the  wooden  frame 
from  the  ai'ch,  was  the  immediate  cause  of  the  accident.  But  we  think  it 
equally  clear,  that  the  tower  would  not  have  fiillen,  had  the  arch  been  properly 
constructed,  as  to  workmanship  and  materials,  and  the  superincumbent  weight 
been  properly  distributed  according  to  the  rules  of  art.  The  primary  cause, 
we  have  no  means  of  ascertaining,  the  evidence  on  that  point  being  altogether 
unsatisfactory.  We  shall  proceed  to  consider  the  liability  of  each  of  the  parties 
defendant,  under  the  state  of  fact  which  1  think  the  evidence  presents. 

By  his  contract  with  the  Church  Wardens,  Kirwah's  work  was  to  be  execu- 
ted in  a  good  and  workmanlike  manner,  with  the  best  materials,  under  the 
direction  and  superintendence  of  DepouUly.,  the  architect  appointed  by  the 
wardens,  or  some  other  architect  by  them  selected,  and  agreeably  to  the  plans 
and  drawings  to  be  furnished  by  him,  the  said  Depowlly,  in  accordance  with 
the  plans  annexed  to  the  contract.  Accordingly,  DepouiUy  used  to  visit  the 
bailding  two  or  three  times  a  day ;  examined  and  inspected  the  work  as  it  pro- 
greased  ;  and  on  the  12th  of  January,  four  days  before  he  directed  the  removal 
of  the  frame  which  supported  the  arch,  he  gave  Kirwan  an  order  for  the  pay- 
ment of  $2500,  being  the  t&ath  installment  due  according  to  the  contract,  which 
order  was  paid  on  that  day.    it  appears,  that  DepouiUy^s  superintendence  was 
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CjkMf        aided  by  a  building  committee,  appointed  by  the  wardens,  according  to  the  contract ; 
THBWARDKm  ^^  i^  ^''^  upon  their  written  orders,  as  well  as  DepouiUy*Sj  that  the  seyeral 

OP  THE  CHURCH  installmoots  were  paid. 

OP  St.  Louis. 

In  this  connection,  it  is  proper  to  remark,  that  so  iiir  as  third  persons  are  con- 
cerned, the  work  must  be  considered  as  having  been  delivered  as  paid  for. 
Code  2732.  I  find  nothing  in  the  law  or  the  facts  of  the  case,  which  relieves  the 
Church  Wardens  from  the  liability  imposed  by  law  on  the  owners  of  buildings 
which  have  fallen  down.  In  regard  to  that  liability,  it  is  not  material  to  scru- 
tinize the  evidence  ns  to  the  original  cause  of  the  falling  of  the  tower.  Whether 
the  cause  was  in  the  plan  or  in  its  execution,  it  fell,  and  caused  the  plaiotiiT 
damage ;  and  it  results  from  the  evidence,  that  there  was  some  defect  in  plan, 
work,  or  materials  ;  no  other  cause  for  its  falling,  having  been  made  out  in  the 
evidence  or  shown  in  the  argument. 

The  general  rule  of  law  is,  that  a  principal  is  liable  to  third  persons  for  the 
torts,  neglects  and  omissions  of  duty  of  his  agent,  in  the  course  of  his  empk>y- 
ment.  The  rule  is  founded  upon  public  policy  and  convenience;  for,  were  it 
otherwise,  there  would  be  no  safety  to  third  persons  in  dealings  with  him, 
through  the  medium  of  agents,  and  no  protection  against  injuries  caused  by  the 
careless  and  reckless  selection  of  incompetent  or  worthless  agents.  Pothier  on 
Obligations  §  121,  §  453.     Droit  civil  do  Toullier,  book  2,  tit.  8  §  284,  vol.  11. 

It  is  contended,  on  behalf  of  the  Church  Wardens,  that  the  facts  in  evidence 
bring  this  case  within  an  exception  to  the  rule,  which  is,   that  the  relation  of 

^  principal  and  agent,  master  and  servant,  creates  no  contract,  and,  consequently,  no 

duty,  on  the  part  of  the  principal,  that  the  agent  or  servant  shall  suffer  no  injury 
from  the  negligence  of  others  employed  by  him  in  the  same  business  or  service; 
and  that  in  such  cases  the  servant  and  agent  takes  upon  himself  the  hazards  of 
any  such  business  or  empk>yment,  and  the  case  of  Hubgh  v.  The  CarroUUm 
Railroads  recently  decided,  but  still  under  advisement,  is  referred  to  as  recog- 
nizing this  exception.  The  application  of  the  rule  was  recognized  in  that  case. 
The  principle,  or  one  of  the  principles  upon  which  that  case  was  decided  was, 
that  no  party  is  entitled  to  reparation  for  an  injury,  to  which  he  has  contributed 
by  his  own  fault  or  neglect ;  a  rule  which  we  have  frequently  enforced  in  cases 
of  injury,  from  causes  which  are  dangerous  and  affect  the  public  safety.  And, 
in  the  present  case,  iffi-omthe  evidence,  I  thought  the  plaintiff  was  in  that 
categpry,  I  should  conclude  that  his  action  would  fail  on  that  ground.  He  was 
employed  as  foreman  of  the  bricklayers,  and  I  do  not  find  that  any  fault  or  neglect 
on  his  part  has  been  established,  although  my  impressions  on  the  argument  of 
the  case  were  otherwise.  An  examination  of  the  testimony  has  satisfied  me,  that 
the  finding  of  the  jury  ought  to  be  undisturbed  as  to  this  part  of  the  case.  The 
decisions  cited  by  counsel  in  support  of  this  exception  to  the  general  role,  have 
gone  to  the  extent  contended  for,  and  it  may  be  considered  as  the  established  law 
in  England.  In  the  United  States  cases  of  its  application,  in  dangerous  woriu,  are 
constantly  occurring.  There  is  no  necessity  in  the  present  case,  of  determining 
to  what  extent  these  decisions  would  be  recognized  as  authority,  under  our  juris- 
prudence. The  principal  cases  are  PriegUy  v.  Fowler,  in  the  Exchequer, 
3  Meeson  and  Welsby,  1.  Hutchinson  v.  Y(yrk  Railway  Company,  Law 
Reporter  of  February  last,  vol.  3,  No.  10,  587,  and  cases  there  reported- 
FareweU  v.  Boston  and  Worcester  Railway  Company,  4  Metcalf,  49.  Murray 
v.  South  Carolina  Railway  Company,  1  McMullan,  385.  Wint^rholtan  v. 
Wright^  10  Meeson  and  Welsby,  109.  Strange  v.  McCormick,  Law  Reporter 
for  April  1861,  decided  in  the  district  court  of  Alleghany  county,  Pennsylvania. 
Damds  v.  Mann,  10  Meeaon  and  Welaby,  646. 
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The  Court  of  CaBsation,  in  1841,  recognisses  do  such  exception  to  the  general         Camp 

rule,  of  the  responsibility  for  the  acts  of  senrants  in  the  business  of  their  employ-  tbe  Wardens 

ment,   and  held,  that  no  such  exception  existed   under  the  Code   Napoleon,  or  the  church 
«  «.  ,^  «  of8t.  Louu. 

Reygassev.  Plazen,  Dalloz  R.  1841,  Ist  part,  271. 

The  case  is  one  of  the  falling  of  the  wall  of  an  unfinished  edifice,  in  the  centre 
of  a  populous  city,  and  on  the  line  of  one  of  the  priocipal  streets.  The  protection 
of  the  public  against  accidents  of  this  kind,  has  been  specially  provided  for  by  the 
former  and  present  laws  of  Louisiana. 

The  Roman  law,  which  guarded  with  so  much  care,  the  safety  of  the  citizen 
and  the  protection  of  his  property  and  person,  gave  the  right  to  the  neighbor  of  a 
building,  which  threatened  to  fall,  to  demand  security  from  the  owner  or  possessor 
against  the  impending  damage,  cautio  damni  infecti.  If  the  security  was  not 
furnished,  the  praetor  was  authorized  to  put  the  complainant  in  possession  of 
the  building.  Law  40,  ^.  de  damno  infectOt  39,  2.  The  laws  of  Spain  and  of 
France  have  ample  provisions  on  this  subject.  Partida  3,  tit  32,  laws  10,11. 
Domat  lib,  2,  tW  8,  §  3.  Toulliervol.  11,  317.  Our  code  gives  the  neighbor  a 
right  of  action  against  the  proprietor,  to  compel  him  to  demolish  or  prop  up 
a  building  which  threatens  to  fall.     Art.  667. 

The  art.  666  provides,  that  every  one  is  bound  to  keep  his  buildings  in  repair, 
so  that  they  neither  fall,  nor  any  part  of  the  materials,  composing  them,  may 
iojure  the  neighbors  or  passengers,  under  the  penalty  of  all  losses  which  may 
result  from  the  neglect  of  the  proprietor  in  that  respect. 

The  owner  of  the  building  is  answerable  for  the  damage  occasioned  by  its 
ruin,  when  this  is  caused  by  neglect  to  repair,  or  when  it  is  the  result  of  a 
vice  in  its  original  construction.     Art.  2302.     The  damage  caused,  is  not  always  -• 

estimated  at  the  exact  value  of  the  thing  destroyed  or  injured  ;  it  may  be 
reduced  according  to  circumstances,  if  the  owner  of  the  thing  has  exposed  it 
imprudently. 

That  these  provisions  are  entirely  independent  of  the  general  rules  con- 
cerning the  responsibilities  of  master  and  employers,  and  not  in  any  manner 
connected  with  their  relations,  is  shown  conclusively  by  their  place  in  the 
code.  These  articles  are  in  the  same  chapter,  and  foUow  immediately  that 
which  provides  for  the  latter,  which  is  numbered  2:299.  They  are  evidently 
founded  in  an  enlightened  view  of  public  necessity.  They  protect  the  neighbor; 
the  passenger  in  the  street ;  and  it  would  be  singular,  indeed,  if  the  men  at 
work  at  the  building  were  excluded  from  their  just  and  salutary  operation. 

It  seems  to  me  obviously  to  follow,  that  the  undertaker,  who  puts  up  to  the 
danger  of  the  public  a  building  defective  in  plan,  materials,  or  work,  is  equally 
liable,  in  principle,  with  the  owner,  for  damage  occasioned  by  its  falling  down. 
Indeed,  a  stronger  moral  responsibility  exists  on  his  pait.  Tho  owner  is  rendered 
liable  from  the  policy  of  the  law  alone.  He  rarely  knows  any  thing  about 
the  security  of  the  work,  either  resulting  from  the  |)lan  or  its  execution. 
On  the  other  hand,  in  the  eye  of  conscience,  the  undertaker  is  the  responsible 
man. 

I  do  not  find  any  legal  reason,  which  can  exempt  Kirwan  from  his  respon- 
sibility with  his  co-defendants.  It  is  said,  that  the  frame  was  removed  by  the 
order  of  DtpovUly^  during  the  absence  of  Kirwan  from  the  building.  This 
fact  is  not  proved,  and  if  it  had  been,  would  not  havu  altered  the  case.  The 
fall  of  the  tower  did  not  take  place  until  the  third  day  after  the  removal  of  the 
frame,  and  from  the  testimony,  and  from  the  duties  of  Kirwan^  the  jury  were 
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Cam?       authorized  in  acting  oo  the  Knowledge  and  ajppioval  of  Kirtoan,  of  the  nunovai 

TuK  WARDftffs  directed  by  DepouUly,  which  wbb  clearly  withio  hie  powers  of  direetioo  eod 

or  TMECHuaca  Baperiotendeoce  conferred  on  him  by  the  eontrBct. 
or  St.  Louu» 

The  undertaker  is  responsible  for  the  deeds  of  the  persons  employed  by  him. 

Code  2739. 

The  judges  of  the  court  being  equally  divided  in  opinion  in  this  case,  the 
judgment  bf  the  district  couit  is  therefore  affinned,  with  costs. 

SlideiiL,  J.  I  consider  the  verdict  of  the  jury  as  finding  these  facta: 
Ist  That  there  was  no  negligence  or  fiiult  on  the  part  of  Camp,  contributing  to 
the  disaster  by  which  he  suffered.  2d.  That  there  was  fault  oo  the  part  of 
Kirwan,  which  did  contribute  to  it.  3d.  That  there  was  also  fjault  on  the  part 
of  the  corporation,  through  its  building  committee,  (composed  of  its  own  direc- 
tors,) and  its  selected  superintendent,  which  contributed  to  the  disaster. 

I  think  the  evidence  in  the  cause  authorized  this  finding. 

It  does  not  seem  to  me  to  be  the  duty  of  a  jury  or  court,  to  measure  the  com- 
parative degrees  of  negligence  and  fault,  on  the  part  of  the  respective  defendants, 
so  far,  at  least,  as  the  plaintiff  is  concerned. 

I  think  that  in  an  ordinary  case,  where  a  landhokler  makes  a  contract  with  an 
undertaker,  (as  be  is  termed  in  our  code)  to  erect  buildings  on  his  land,  and  in 
the  performance  of  the  work,  by  the  undertaker,  an  accident  occurs  to  an  indi- 
vidual, whether  a  passer  by,  or  a  person  kiboring  at  the  work,  the  landholder, 
who  has  not  resumed  possession,  and  who  has  used  reasonable  diligence  to  select 
a  discreet  and  competent  undertaker,  is  not  answerable  to  the  person  injured. 
It  seems  to  me,  that  whatever  responsibility  there  may  be  for  such  accident,  is 
thrown  upon  the  undertaker,  by  the  article  2739  of  our  Civil  Code.  But  the 
Church  Wardens  took  their  case  out  of  the  ordinary  category,  by  retaining  a 
continuous  and  active  direction  and  control  over  the  construction  of  the  work. 
By  reason  of  the  exercise  of  this  discretion  and  control,  they,  in  my  opinion, 
are  answerable  to  Camp  for  the  consequences  of  the  defectiveness  of  the  work, 
and  especially  for  the  premature  removal  of  the  frame  worii,  in  the  absence  of 
Kirwan,  and  without,  at  all  events,  his  contemporaneous  concurrence. 

I  concur  with  the  chief  justice,  in  the  oonclusran,  that  the  judgment  should  be 
affirmed. 

RosT,  J.  The  plaintiflf  was  employed  by  /.  P.  Kvnjoan,  as  master  mason,  in 
the  reconstruction  of  the  Church  of  St.  Louis,  which  the  said  Kirwan  had 
undertaken,  under  a  contract,  with  co-defendants. 

When  the  tower  of  the  church  had  been  raised  to  the  height  of  seventy-eight 
feet,  it  fell  suddenly.  The  plaintiflf  was  at  work  upon  it  at  the  time,  and  fell 
with  it.  The  injuries  he  received  by  the  fall,  are  of  a  serious  and  permanent 
character. 

This  action  is  brought  under  art.  2299  of  the  code,  which  provides,  that 
masters  and  employers  are  answerable  for  the  damages  occasioned  by  their 
servants  and  overseers,  in  the  exercise  of  the  functions  in  which  they  are 
employed  ;  and  also,  under  art.  2302,  which  makes  the  owner  of  a  buildiDg 
answerable  for  the  damages  caused  by  its  ii&ll,  when  that  fall  is  the  result  of  a 
defect  in  its  original  construction. 

The  defendants  pleaded  the  general  issue ;  and  the  church  wardens  further 
averred,  that  the  building  was  in  possession  of  Kirwan,  under  a  contract,  at 
the  time  of  the  accident,  and  that  they  were  not  responsible  for  it. 

There  was  judgment  against  both  defendants,  insoUdOf  for  S2$00,  and  they 
have  appealed. 
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Before  going  into  an  examination  of  this  case,  it  is  necessary  to  premise  that,         Camp 

so  ftr  as  Ae  two  articles  of  the  code  relied  on,  apply  to  this  case,  the  responsi-  j*^^  Wardens 

lufity  which  they  create  against  the  master  and  house-owner,  is  of  the  same  orTHEcHiiRCH 
•i  :■  *  ,       .  ,        .  ...  ,    OP  St.  Louis. 

nature  and  degree.    As  a  general  rule,  under  these  articles,  the  master  and 

house-owner  are  alike  responsible  for  slight  neglect. 

The  policy  of  those  provisions  of  law  is  not  denied,  and  if  the  plaintiff  was  a 
stranger  to  the  defendants,  his  right  to  recover  would  be  undoubted.  But,  the 
facts  being  found  in  his  fiivor,  by  the  verdict  of  the  jury,  this  case  again  presents 
the  question  so  much  discussed  in  the  case  of  Huhgk  v.  The  New  Orleans  and 
CarrollUm  Railroad  Company,  whether  the  rights  of  servants,  against  their 
master  or  employer,  in  such  cases,  are  the  same  as  those  of  strangers. 

It  is  a  singular  fact,  and  one  which,  in  my  opinion,  is  not  without  weight 
against  the  pretensions  of  the  plaintiff,  that  although  the  institution  of  master 
and  servant  is  the  most  ancient  of  social  institutions,  and  cases,  such  as  this, 
must  have  occurred  in  every  country  from  the  beginning  of  time,  they  have 
not,  until  within  a  few  years,  formed  the  subject  of  judicial  adjudication.  This 
clearly  shows,  that  whatever  the  law  may  be,  the  common  sense  of  mankind  is 
against  the  maintenance  of  such  actions.  Of  late,  however,  many  such  actions 
have  been  brought  in  England  and  the  United  States,  and  we  have  been  favored 
with  one  decision  of  the  Court  of  Cassatron  on  the  same  point.  Hutchinson  v.  ' 
7%e  York,  Newcastle  and  Berwick  Railway  Company,  14  Jur.  part  1,  p.  837. 
Wigmore  v.  Jaj,'lA  Jur.  part  1,  pp.  837,  838,  841.  Priestly  v.  Fowler,  3  M 
and  W,  p.  1. 

The  decisbn  in  France  is  directly  adverse  to  those  made  in  £ngland  and  the 
United  States.  It  places  servants,  in  all  cases,  on  the  same  footing  as  strangers, 
while  the  English  and  American  courts  hold,  as  we  did  in  the  case  of  Hubgh, 
that  the  master  is  not  responsible  when  the  servant,  by  whose  fault  the  injury 
occurred,  was  a  person  of  ordinary  skill  and  care.  Those  countries  being 
governed  by  different  systems  of  jurisprudence,  it  might,  at  first  sight,  be  sup- 
posed that  the  conflict  in  the  decisions  of  their  courts,  arose  from  different 
legislation.  But  their  disagreement  is  not  to  be  explained  in  that  way.  The 
decisions  made  on  both  sides,  show  that  the  law,  so  far  as  it  protects  strangers, 
is  the  same  under  the  two  systems,  and  it  will^  be  conceded  that  in  both,  the 
contract  of  hire,  of  labor  and  services,  is  considered  as  arising  from  natural 
law,  and  subject  to  precisely  the  same  rules.    Story  on  Bailments,  par.  454. 

The  civil  and  the  common  law  being  the  same,  there  must  be  error  on  one 
side  in  the  interpretation  of  it.  In  France,  we  find  but  one  case  which  does  not 
appear  to  have  been  fully  argued.  In  England  and  in  this  country,  the  question  has 
been  viewed  in  all  its  bearings,  and  thoroughly  examined  in  a  series  of  uniform 
adjudications.  Under  those  decisions,  the  exemption,  from  responsibility  in  the 
master,  has  not  been  limited  to  cases  where  the  employment  of  the  servant  was  of 
a  dangerous  kind.  The  greater  or  less  danger,  attending  the  particular  employ- 
ment could  not  be  converted  into  a  rule  of  law,  and  if  it  could,  the  present  case 
would  not  come  under  it,  as  there  are  few  employments  more  dangerous  or 
more  trying  to  the  nerves,  than  the  building  of  a  high  tower. 

The  English  and  American  cases  have  been  put  upon  the  broad  ground,  that 
the  servant  undertakes,  as  between   himself  and  his  master,  to  run  all  tho  ^ 

ordinary  risks  of  the  service,  and  that  this  includes  the  risk  of  accidental  negli- 
gence, on  the  part  of  a  felk>w  servant,  while  in  the  discharge  of  his  duty. 

It  wouki  be  a  great  error  to  suppose  this  to  be  an  arbitrary  rule.  It  is  dedu< 
cible  from  elementary  principles  of  law.    There  is  no  contract  between  the 
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Camp  ownar  of  the  boiue  and  the  neighbor  or  psManger,  which  cut  at  all  modify  die 
Tbc  WARDEivii  Amdamental  rale,  that  every  man  n  bound  to  nae  hu  own  property,  ao  as  to 
oPTHccHDBCB  caoao  no  injury  to  others :  and  he  is  accordingly  held  reaponaibie  to  them  for 
slight  neglect,  in  the  nse  or  care  of  it.  The  case  is  different,  however  with 
regard  to  servants  and  overseers.  As  to  them,  theie  is,  either  in  ftct  or  in 
legal  intendment,  a  contract  under  which  the  owner  receives  labor  or  servicee, 
and  the  servant  their  value.  They  are  both  under  obligation,  no  doubt,  to  exe- 
cute the  contract  in  good  faith.  But  it  is  a  contract  of  mutual  benefit,  in  which 
ordinary  diligence  only  is  required  from  either.  Pothier,  Traite  dn  depot.  No 
23.     Story  on  Bailments,  par.  429. 

The  plaintiff*  having  been  employed  as  master  mason,  by  the  contractor  Kir- 
toan^  stands  towards  the  other  defendants  as  if  he  had  been  employed  by  them- 
selves. They  were  bound  only  to  use  ordinary  diUgence  in  the  selection  of 
their  architect  and  their  bnilder,  and  as  the  men  selected  had  been  long  engaged 
in  these  pursuits,  and  had  the  ri^putation  of  being  persons  every  way  competent 
to  the  task,  1  am  of  opinion,  that  due  diligence  was  used,  and  that  this  action 
cannot  be  maintained  against  them. 

If  it  should  be  true^  in  fact,  tliat  the  architect  and  builder  were  unskillful  or 
habitually  negligent,  the  plainti(T,  who  was  working  with  them,  and  under  them* 
had  a  much  bettor  op|)ortunity  of  discovering  their  deficiencies,  than  the  religious 
cor[)oration  whom  he  sues.  After  agreeing  to  do  the  work  of  one  of  them, 
according  to  the  directions  of  the  other,  he  could  hardly  be  permitted  to  allege 
their  habitual  negligence  or  total  want  of  skill.  The  injury  which  he  has  suf- 
fered would,  in  that  c<'ise,  have  been  the  result  of  his  own  imprudence. 

1  believe  that  the  architect  and  builder  were  such,  as  a  prudent  father  of  a 
family  would  have  been  justified  in  employing.  This  is  sufficient  to  exempt  the 
cor[)oration  from  liability. 

The  claim  against  Kirwan,  is  equally  unfounded ;  no  want  of  ordinary  skill  or 
prudence  on  his  part  has  been  shown.  The  plaintilT  agreed  to  work  exclusively 
by  the  directions  of  Dcpouilly.  He  was  working  under  those  directions  when 
the  work  fell,  and  he  sustained  the  injury  for  which  he  claims  reparation.  If 
the  plan  which  Dtpouilly  gave,  or  the  manner  in  which  he  caused  the  work  to 
be  done,  were  defective,  Kirwan  did  not  assume  towards  the  plaintiff  the  risks 
arising  from  those  defects.  He  is  protected  against  them  by  the  directions  he 
gave  the  plaintiff)  and  by  the  fact,  that  Depauilly  was  reputed  a  'skillful 
architect.  If,  on  the  other  hand,  the  manner  of  doing  the  work  under  the  direc- 
tion of  Depouilly  was  defective,  the  plaintiff  so  far  from  having  an  actioo 
against  the  defendants,  is  responsible  to  them  for  the  loss  they  have  sustained. 

The  distinction  established  by  the  English  courts,  between  the  responsibility 
of  the  master  to  servants  and  to  strangers,  is  clearly  established  by  article  66(i 
C.  C,  which  being  in  pari  materidy  cannot  be  considered  otherwise  than  as 
limiting  the  application  of  article  2302,  to  neighbors  and  strangers,  and  leaving 
the  responsibility  of  the  master  to  his  servant,  to  the  operation  of  the  contract 
between  them  and  the  laws  applicable  to  that  contract.  It  is  in  consequence  of 
overlooking  this  express  limitation,  that  the  Court  of  Cassation,  in  the  case  cited, 
held  the  master  answerable  to  his  servant,  for  slight  neglect,  in  violation  of 
elementary  principles. 

I  adhere,  therefore,  to  the  principle  deduced  alike  from  the  decisions  of  tiie 
English  and  American  courts,  and  from  the  rules  to  which  the  contract  of  letting 
and  hiring  labf)r  and  sorvicos,  is  subject  under  our  law,  that  a  master  is  not 
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mpooabie  to  hia  gervant  for  an  injury  soBtained  by  aacb  servant  in  consequence        Gamp 
of  the  negligence  of  a  fellow  servant,  provided  the  servant  injured  was  at  the  the  Wasdxvb 
time  acting  in  his  master's  service,  and  the  servant  causing  the  injury  was  a  of  th»  ^^^^h 
person  of  ordinaiy  skill  and  care. 

PuESTO?f ,  J.  I  concur  in  the  opinion  delivered  by  Mr.  Justice  Rost  in  this 
case. 

Benjamin  and  Micoth  for  a  re-hearing.  The  questions  of  law  presented  by  the 
case  are  the  following : 

1.  Is  an  owner  of  property  liable  for  an  accident  happening  to  a  third  person, 
by  the  fall  of  a  building,  which  is  in  the  hands  of  a  contractor,  by  the  job  or  plot, 
before  the  delivery  of  Uie  building  to  the  owner? 

2.  If  responsible  to  third  pereons,  is  there  or  not  an  exception  to  this  respon- 
sibility with  regard  to  the  workmen  employed  on  the  building. 

I.  On  the  first  question  it  is  to  be  observed  that,  according  to  all  the  authorities, 
the  responsibility  of  one  person  for  the  quasi  dilits  of  another  is  exceptional ; 
that  it  is  to  be  confined  strictly  to  the  special  cases  enumerated  in  the  law,  and  is 
not  to  be  extended  by  construction.  This  view  of  the  subject  is  supported  by 
the  plainest  dictates  of  justice,  for  in  the  absence  of  a  contract,  it  is  only  in  case 
of  fault  that  one  man  can  be  morally  bound  to  pay  money  to  another. 

The  general  principle  is  laid  down  in  the  clearest  terms  in  our  code,  in  the 
art  2294  :  **  Every  act  whatever  of  man  that  causes  damage  to  another,  obliges 
him  by  whose  fault  it  happened,  to  repair  it. 

Then  comes  the  exception  to  the  rule,  which  confines  the  responsibility  to  the 
author  of  the  injury  done. 

Art.  2296.  **  We  are  responsible  not  only  for  the  damage  occasioned  by  our 
own  act,  but  for  that  which  is  caused  by  the  act  of  persons  for  whom  we  are 
answerable,  or  of  the  things  which  we  have  in  our  custody.'*  Plain,  definite,  and 
not  to  be  misunderstood.  **  Persons  for  whom  we  are  answerable,"  and  things 
which  we  have  in  our  custody."  Was  our  contractor  a  **  person  for  whom  we 
were  responsible?"  Was  the  cathedral  **a  thing  in  our  custody?"  The  art. 
2296,  however,  contains  this  additional  clause,  in  speaking  of  the  responsibility  of 
one  man  for  the  acts  of  another :  '*This,  however,  is  to  be  understood  with  the 
following  modifications."  Here  follows  a  series  of  articles  describing  the 
modificatione :  2297  contains  those  resulting  from  the  duties  of  father  and 
mother,  tutors  and  curators  of  minora;  2298,  those  of  curators  of  the  insane; 
2299,  those  of  masters  and  employers;  2300,  those  of  owners  of  slaves;  2301, 
those  of  owners  of  animals;  2302,  those  of  owners  of  buildings. 

Now,  it  is  perfectly  apparent  from  this  collocation  of  these  seven  consecutive 
articles,  that  the  last  six  are,  in  tlie  language  of  the  lawgiver,  **  the  modifications" 
of  the  first;  that  they  form  one  whole  to  be  taken  together,  and  that  in  determin- 
ing the  meaning  of  the  six  separate  species  enumerated,  we  must  look  to  the 
genus  which  comprises  them  all.  It  is,  therefore,  a  sound  conclusion  that  these 
several  responsibilities  result,  because,  as  is  stated  in  art.  2296,  they  arise  in 
cases  where  the  parties  charged  are  either  "answerable  for  others,"  or  are  **  in 
custody  of  the  thing."  2297-8  and  9,  are  cases  of  **  persons  answerable  for  others," 
2300-1  and  2,  are  cases  **of  persons  having  custody  of  things." 

Now,  the  article  2302,  under  which  it  is  said  we  are  liable,  provides,  **  that 
the  owner  of  a  building  is  answerable  for  the  damage  occasioned  by  its  ruin, 
'  when  this  is  caused  by  neglect  to  repair  it,  or  when  it  is  the  result  of  a  vice  in 
its  original  constrnction."  But  the  ground  of  this  responsibility  is  found  in  the 
previous  general  art.  2296.  It  is  because  the  owner  "is  in  custody"  of  the 
building.  If,  however,  he  is  not,  if  the  custody  has  not  yet  been  given  up  to 
him,  if  the  building,  as  in  the  present  case,  was  at  the  risk  of  the  contractor,  as 
provided  in  art  2729,  then  the  reason  for  the  responsibility  does  not  exist,  and 
the  maxim  applies  cessante  ratione^  cessat  etiam  lex. 

It  was  on  this  view  of  the  law  that  we  based  our  plea  denying  the  legal  res- 
ponsibility, under  the  averment* that  we  had  delivered  up  possession  to  the  con- 
tractor, and  that  the  building  "  was  not  in  onr  possession  nor  under  our  control;'* 
and,  indeed,  the  opinion  of  his  honor  the  chief  justice  appears  to  admit,  that  this 
coDstructioo  of  the  law  is  sound,  and  that,  until  delivery  to  us,  the  responsibility 
on  our  part  could  not  arise.    The  opinion  contains  this  passage  -^ 
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Camp  «» In  this  connection  it  is  proper  to  remark,  that  so  &r  as  liiinl  peisons  «re  cod- 

Thi  wlnnKna  ^*™*^'  *^®  ^^^^  "*'*•*  ^  considered  as  having  been  delivered  as  paid  for.  Code 

OF  THE  CHURCH  **   , "'     l    ..  ,  •  i       i       ^  .  ,  ... 

OF  St.  Louis.  we  beheve  this  to  be  the  first  tune  such  a  construction  has  been  given  to  this 
art.of  th%^de,  and  feel  satisfied,  that  a  more  rigorous  examination  will  convince 
the  court,  that  neither  the  letter  nor  the  spirit  of  the  art  will  admit  of  this  inter- 
pretation. The  stipulation  of  the  contract,  as  to  payments,  is,  that  the  continctor 
is  to  receive  for  the  whole  $77,000,  **  payable  in  manner  foUowing,  to  wit: 
thurty  thousand  dollars  during  the  progression  of  the  work,  at  the  rate  of  twenty- 
five  hundred  dollars  per  month,  on  the  certificate  of  the  architect,  stating  that  the 
work  done  warrants  the  said  payment;  and  the  balance  of  $47,000  at  two,  three, 
four,  five,  six,  seven  and  eight  years,  from  the  date  of  delivery  and  acceptance  of 
the  work,  in  bonds,  6cc" 

Now,  let  us  compare  with  this  stipulation  the  language  of  art.  2732:  "If 
work  be  composed  of  detached  pieces,  or  made  at  the  rate  of  so  much  a  measure, 
it  may  be  delivered  separately,  and  that  delivery  shall  be  presumed  to  have  taken 
place,  if  the  proprietor  has  paid  to  the  undertaker  the  price  due  for  the  parts  of 
the  work  which  have  ah-eady  been  completed." 

Surely  no  argument  is  necessary  to  prove,  that  the  cathedral  is  not  a  woik 
composed  of  detached  pieces,  and  as  little  is  required  to  establish  that,  when  a 
gross  price  is  agreed  to  be  paid  for  an  entire  work,  this  work  is  not  <*  made  it 
Uie  rate  of  so  much  a  measure.*'  Our  contract  is  clearly  that  which  is  defined 
by  law  as  one  per  aversionem. 

The  language  of  the  court  is,  that  this  delivery  has  taken  place  **sn  far  as  third 
persons  are  concerned."  As  the  law  makes  no  distinction  of  the  kind  here  sug- 
gested, and  as  there  is  nothing,  in  the  evidence,  to  give  rise  to  any  idea  that  thinl 
persons  have  been  deceived  by  any  apparent  delivery,  we  submit,  that  it  is 
unnecessary  to  examine  whether  cases  might  not  possibly  arise,  autiborizing  a 
distinction  between  a  delivery  quoad  the  parties,  and  one  quoad  third  persons, 
and  that  it  suffices  to  say  that,  there  is  notibiing  peculiar  in  the  mode  of  payment 
or  the  manner  of  making  it,  as  provided  by  the  present  contract.  The  pajrment 
of  part  of  the  price,  as  a  building  progresses,  and  the  balance  on  delivery,  ie  not 
only  the  common  but  the  universal  usage  of  the  country,  and  we  doubt  if  a  single 
contract  for  building  can  be  found  in  the  State,  which  does  not  contain  a  stipuiatiofi 
similar  to  that  inserted  in  our  agreement. 

The  French  Code,  art.  1791,  is  the  same  as  the  art.  2732  of  our  Code. 
When  the  French  Code  was  submitted  for  discussion,  the  Court  Royal  of  Tou- 
louse gave  it  the  same  construction,  as  is  given  in  the  opinion  of  the  chief  jos- 
tice  in  this  case,  and  therefore  objected  to  the  article  as  being  unjust  towards 
the  owner.  Troplong  explains  the  error  of  that  court.  If  its  construction  ot* 
the  article  had  been  correct,  the  article  would  have  been  rejected ;  but  it  was 
retained  in  the  French  Code,  because  that  construction  was  erroneous.  Trop- 
long says  :  **  La  cour  de  Toulouse  ne  feiisait  pas  attention  ^  un  point  important 
dans  Tarticle  1791.  C'est  qu*il  n'est  pas  du  tout  dans  sa  pens^e  de  coDsiderer 
comme  une  presumption  de  verification,  des  ^  comptos  donnes  avant  le  com- 
mencement des  travaux,  ou  m^me  des  k  comptes  pay6s  dans  le  courant  du 
travail,  mais  sans  imputation  sur  telle  ou  telle  partie ;  Tarticle  1791  a  pris  soin 
d'expliquer  sa  port6e  par  ces  mots  tr6s  significatifs :  si  le  raaltre  pay6  rouvrier 
en  proportion  de  Touvrage  fait,  ce  qui  veut  dire  que  le  payment  n*61eve  une  fin 
de  non-recevoir  centre  les  plaintes  du  maitre,  qu^autant  que  TA-compte  a  6t^ 
donne  avec  la  volont6  de  Tafifecter  k  telle  ou  telle  portion  de  Touvrage  deja 
termine.  Autant  il  est  raisonable  entendu  en  ce  sens,  autant  il  serait  abeurde^ 
si  on  lui  donnait  la  signification  que  la  cour  de  Toulouse  apercevait  en  loi. 
Troplong,  Echange  et  Louage,  vol.  3,  No.  990.' ' 

It  may  not  be  improper  in  this  connection  to  remark,  that  the  whole  chapter, 
which  Troplong  devotes  to  this  interesting  subject,  from  No.  959  to  103O,  sho^v^ 
the  French  law  to  be  in  entire  harmony  with  that  of  England  and  the  United 
States,  and  we  respectfully  ]:efer  to  it  to  establish  also  the  additional  principle, 
that  where  the  work  falls  to  ruin  during  its  progress,  the  presumption  of  law  is, 
that  it  is  the  fault  of  the  builder,  and  that  the  whole  burthen  of  proof  is  thrarwis 
on  him  with  such  severity,  that  it  is  not  sufficient  for  him  to  show  that  ^* force 
majeure  "  caused  the  damage ;  he  must  also  show,  that  his  fiiult  did  not  contri- 
bute to  it.    See  speciaUy  the  paragraphs  Nos.  987-8  and  9,  995,  &c. 

We  have  thus  far  examined  the  subject  only  in  reference  to  those  dispoei- 
tions  of  the  law,  which  render  the  owner  of  a  thing  responsible  for  the  injury 
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cauMd  by  that  thing  whilst  ia  his  custody.    Let  us  now  regard  it  in.  another        Camp 
aspect,  that  of  the  penon  responsible  for  damages  occasion^  by  the  &ult  of  ^        *'* 
those  *«for  whom  he  is  answerable."    The  only  article  in  the  code  applicable  by  oTthx  church 
possibility  to  the  present  case,  is  the  2299th :  **  Masters  and  employers  are    of  Bt.  Louis. 
answerable  for  the  damage  occasioned  by  their  ser?ants  and  overseers,  {Uur$ 
damesliques;  et  prepoMt)  in  the  exercise  of  the  functions  in  which  they  are 
eoqdoyed ;  teacners  and  artisans,  for  die  damage  caased  by  their  scholars  and 
apprentices,  while  under  their  superintendence. 

'*  In  the  above  case,  responsibility  only  attaches  when  the  masters  or  employ- 
ers, teachers  and  artisans,  might  have  prevented  the  act  which  caused  the 
damage,  and  have  not  done  it." 

Let  us  for  the  sake  of  argument  grant,  that  DepauUly  was  our  overseer,  (pre- 
posi,)  that  the  fall  of  the  wall  occurred  by  his  fault,  that  it  is  logical  to  say,  that 
the  cause  of  the  fidl  was  not  the  defect  of  the  work,  but  the  taking  out  of  the 
centre,  and  that  the  plaintiff  was  injured  by  the  &ult  of  Depouilly  ;  we  still 
assert,  with  entire  conviction  of  the  truth,  the  position  that  the  wardens  are  not 
respmiBihle  under  the  law. 

It  is  a  curious  and  instructive  fact,  that  the  authors  of  our  code  have  reversed 
the  rule  of  the  fVench  law,  in  taking  this  aticle  fnom  the  Napoleon  Code.  The 
French  lawgiver,  acting  upon  the  principle,  that  the  reqponsibiliQr  for  faults  of 
others  was  excepttonal,  limited  by  art.  1384,  the  liability  of  fathers  and  mothers 
to  the  cases  where  they  might  have  prevented  the  damage,  and  have  not  done 
so.  But  it  left  the  responsibility  of  masters  and  employers  unlimited.  Our 
code  reverses  this  disposition.  It  limits  the  responsibility  of  the  master  and 
emptoyer,  and  leaves  that  of  the  parent  unlimited.  The  French  law  on  this 
point  foIk>ws  the  doctrine  of  Pothier.    Treatise  on  Obligations,  No.  121. 

Now  we  aver,  that  even  under  the  French  law,  with  the  unlimited  re^nsi- 
biiity  of  the  employer,  the  pkiintiff,  in  this  case,  would  fail  in  his  action. 

In  the  case  of  Platel  v.  Pichtm  and  Omaere^  Sirey  42,  2,  49,  the  Court 
JRoyal  of  Douai,  held  in  the  case  of  a  workman  employed  on  a  roof,  who  had 
caused  damage  by  letting  a  piece  of  wood  fall  on  a  person  in  the  street,  that  the 
art.  1384«  which  made  employers  liable  for  the  acts  of  their  overseers  or  prepo- 
si$^  is  not  appUcable  to  the  case  of  work  confided  to  a  person  of  a  known  and 
definite  profession  or  calling,  foreign  to  the  knowledge  and  personal  habits  of  the 
owner.  That  it  is  only  applicable  to  cases  where  the  workman  or  overseer,  is 
supposed  to  be  placed  as  a  substitute  to  replace  the  owner ;  and  the  distinction 
is  a  clear  and  reasonable  one.  U  I  empk>y  a  man  to  see  to  the  removal  of  my 
furniture  out  of  my  house ;  he  replaces  me  as  a  substitute.  I  could  do  this 
myself,  but  choose  to  put  another  in  my  place,  and  I  respond  for  him.  But  if 
I  employ  an  architect,  who  is  a  professional  man,  to  superintend  a  building,  the 
case  is  no  longer  the  same ;  I  am  unable  to  do  it  myself  from  want  of  knowledge 
of  the  art  of  a  builder.  He  is  not  doing  for  me  as  a  substitute,  what  I  could 
do  for  myself,  but  he  is  hiring  to  me  his  professional  skill,  in  the  same  manner 
as  the  builder  hires  his.  Such  was  the  opinion  of  the  Court  of  Cassation, 
which  says,  that  if  the  doctrine  of  the  plaintiff  were  admissible,  there  is  not  a 
case  in  which  a  man  employing  a  workman  could  escape  responsibility,  and 
that  such  a  construction  is  inadmissible,  because  a  law  which  imposes  on  one 
man  liability  for  the  act  of  another,  is  an  exceptional  law,  to  be  restrained 
instead  of  extended. 

II.  The  second  question  which  we  proposed  to  discuss  was  this,  whether  the 
owner  of  the  property,  even  admitting  his  responsibility  to  third  persons,  could 
be  liable  to  one  workman  or  servant  for  the  qwiH-dtlet  of  another  workman  or 
servant,  employed  in  a  common  work  or  service. 

The  opinion  of  the  Chief  Justice  on  this  point,  concedes  that  the  rule  for 
which  we  contend,  **  may  be  considered  as  the  established  law  in  England.'*  It 
goes  on  to  say,  "that  in  the  United  States  cases  of  ite  application  in  dangerous 
works  are  constantly  occurring.  There  is  no  necessity,  in  the  present  case,  of 
determining  to  what  extent  these  decisions  would  be  recognized  as  authority 
under  our  jurisprudence.** 

As  the  rule  of  the  English  law  is  not  conceded  to  exist  to  its  full  extent  in  the 
United  States,  we  desn^  first  to  show  that  the  limitation  of  that  rule  to  **  dan- 
geious  works,**  is  without  foundation  in  reason,  and  derives  no  countenance  from 
authority.  It  is  introducing  a  new,  unsatisfactory  and  indefinite  element  in  the 
sohitionof  these  questkms  already  sufficiently  embarrassing  in  their  nature.  If 
the  rule  is  admitted  in  any  case,  it  will  be  found  on  an  investigation  of  the  pnuir 
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CAMf         cipkM  which  sappoit  it,  that  the  greater  or  leas  degree  of  danger  doee  not  at  all 

The  w  tiffed  the  qaestion.     What  is  a  dangerous  work  ?     The  inauiierable  difiiculty  of 

oFTflKCHvacH  ^^^^^g  <9ach  a  limitation  of  the  rule;  the  impossibility  of  applying  it  with  cer- 

OP  8t.  Lovu.  taioty,  except  in  extreme  cases,  would  be  sufficient  reasons  for  refusing  to  adopt 

it  in  any  jurisprudence. 

In  one  of  the  cases  from  England  cited  by  us,  that  of  PriesUy  ▼.  FowUr,  3 
Meeson  and  Welsby,  p.  1,  where  a  servant  of  a  butcher  sued  him  for  injury 
sulfered  by  the  breaking  down  of  a  van  or  cart,  driven  by  a  fellow  servant,  in 
which  van  the  phuntiff  was  carrying  the  defendant's  goods,  by  orders  of  the  latter, 
Lford  Abinger,  the  organ  of  the  court,  gave  the  reasons  at  length  on  which  the 
defendant  was  exonerated.  Not  one  of  them  is  based  on  any  technwal  doctrine 
of  the  English  law,  but  on  the  nature  of  the  contract  between  master  and 
servant.  He  says,  in  the  course  of  his  judgment,  that  if  the  plaintiff's  action 
could  be  maintained,  the  principle  of  liability  would  be  carried  to  an  alarming 
extent.  He  cites  a  number  of  supposed  cases,  and  amongst  them  says,  **  that 
under  such  a  rule,  the  master  would  be  liable  for  the  negligence  of  the  builder, 
for  a  defect  in  the  foundation  of  the  house,  whereby  it  fell  and  injured  both 
master  and  servant  by  the  ruins."  He  continues,  **  The  inconvenience,  not  to 
say  the  absurdity  of  these  consequences,  affords  a  sufficient  ailment  against 
the  application  of  this  principle." 

It  is  a  singular  example  of  the  diversity  of  human  judgment,  to  find  a  rule 
upheld  by  a  judge  in  Louisiana  as  a  salutary  rule  of  public  policy,  and  denounced 
by  another,  in  England,  as  inconvenient  and  almost  absurd  in  its  consequences. 
Both  judges  bring  to  bear  on  the  question  a  large  experience  and  profound 
knowledge  of  the  law :  both  consider  it  without  reference  to  authority,  and 
reason  on  it  as  res  integral  and  their  examination  leads  them  to  conclnsiona 
diametrically  opposite  to  each  other. 

It  is  to  be  observed,  however,  that  the  judgment  of  the  English  Court  was  the 
unanimous  opinion  of  the  Exchequer  Bench,  and  has  been  approved,  com- 
mented on,  and  adopted  by  every  State  in  the  Union  where  the  question  has  been 
discussed ;  not  one  case  is  cited  to  the  contrary ;  and,  we  repeat,  this  has  been 
done  not  with  reference  to  any  special  legislation  or  technical  rule  pecular  to  the 
common  law,  but  on  the  eternal  and  all-pervading  principles  of  natural  reason 
and  of  justice. 

In  Farwell  v.  Boston  and  Worcester  Railroad  Company^  4  Metcalf,  55, 
Chief  Justice  Shaw  delivered  the  unanimous  opinion  of  the  court,  and  begins 
by  stating,  that  the  question  is  of  new  impression,  and  involves  a  principle  of 
great  importance.  The  plaintiff  was  an  engineer  on  a  steam  car  of  defendants; 
one  of  his  fellow  servants,  in  the  employ  of  the  company,  turned  the  switch 
the  wrong  way,  from  negligence  and  carelessness,  whereby  the  plaintiff  was 
thrown  off  the  car  and  injured.  The  case  is  stated  by  the  court  to  be  brought 
on  the  ground  of  quasi  delit ;  it  is  admitted  in  the  case,  that  the  act  done  by  the 
servant,  in  the  course  of  his  employment,  is  considered  in  contemplation  of  law. 
so  far  the  act  of  the  master,  that  the  latter  shall  be  answerable  cwiliter.  But 
the  court  go  on  to  say,  on  the  question  now  under  consideration :  **  But  this  ' 
pre-supposes  that  the  parties  stand  to  each  other  in  the  relation  of  strangers, 
between  whom  there  is  no  privity ;  and  the  action  in  such  case  is  an  action 
sounding  in  tort.  The  maxim,  respondeat  superior,  is  adopted  in  that  case  from 
general  considerations  of  policy  and  security.  But  this  does  not  apply  to  the 
case  of  the  servant  bringing  his  action  against  his  own  employer,  to  recover 
damages  for  an  injury  arising  in  the  course  of  that  employment,  where  all  such 
risks  and  perils  as  Che  employer  and  the  servant,  respectively,  intend  to  assume 
and  bear,  may  be  regulated  by  the  express  or  implied  contract  between  them, 
and  which,  in  contemplation  of  law,  must  be  presumed  to  be  thus  regulated." 

We  again  quote  from  the  decision,  because  in  the  opinion  given  in  our  case, 
the  Chief  Justice  says  that  public  policy  is  just  the  reverse,  but  the  reasons  are 
not  given;  whereas  the  Supreme  Court  of  Massachusetts  gives  the  folk>wing 
in.  support  of  its  view : 

'*  We  are  of  opinion  that  these  considerations,"  (i.  e.  of  public  policy,) 
**  apply  strongly  to  the  case  in  question.  Where  several  persons  are  employed 
in  the  conduct  of  one  common  enterprise  or  undertaking,  and  the  aafety  of 
each  depends  much  on  the  care  and  skill  with  which  each  other  shall  perform 
his  appropriate  duty,  each  is  an  observer  of  the  conduct  of  others,  can  give 
notice  of  any  misconduct,  incapacity  or  neglect  of  duty,  and  leave  the  service  if 
the  common  empkyyer  will  not  take  such  precautiona  and  employ  such  agenta  m 
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the  Bt^ty  of  Ihe  whole  party  may  require.     By  theee  meaos,  the  safety  of  each         Camp 
will  be  mach  more  eJSectaaUy  secured  than  could  be  done  by  a  resort  to  the        ^■ 
common  empbyer  for  indemnity,  in  case  of  loss  by  the  negligence  of  each  or  the  church 
^her.''  OF  8T.L0UM. 

In  New  York,  the  decision  of  the  Supreme  Court  of  Massachusetts  is 
adopted  to  its  fullest  extent.  Brown  ▼.  Mctxioell,  6  Hill,  593.  This  was  an 
accident,  happening  to  a  stone-cutter,  by  removing  a  stone  from  a  pile  so  care- 
lessly that  another  stone  fell  and  broke  the  plaintiff's  leg.  The  act  was  done  by 
command  of  defendant's  foreman,  in  the  absence  of  defendant. 

This  was  no  case  of  a  **  dangerous  work."  in  PennsyWania,  the  same  rule 
prevails  as  held  in  the  case  of  Strange  v.  McCormick.  Law  Reporter  for  April, 
1 851 .  The  court  reviews  the  decisions,  and  places  its  own  opinion  on  the  ground 
that  the  action  arises  ex  contractu^  and  not  ex  delicto.  In  South  Carolina  the 
law  is  the  same.  Murray  v.  South  Carolina  Railway  Company^  1  McMulIan, 
385. 

But  the  opinion  of  the  Chief  Justice  in  our  case,  citos  the  decision  in  Reggatse 
V.  Plazenn  Dalloz,  1841,  1,  271.  This  citation  is  certainly  in  point,  to  show 
that  the  distinction  referred  to  was  not  recognized  in  this  particular  case.  The 
case  was  an  appeal  from  the  Court  Royal  of  Toulouse.  The  judgment  of  that 
court  recognized  the  exception  and  discharged  the  defendant.  It  was  the  case 
of  two  servants,  set  to  work  by  the  master  to  trim  a  hedge,  and  one  was  wounded 
by  the  negligence  of  the  other  whilst  they  were  at  work  together. 

Now,  although  in  this  special  case  of  a  house  servant  (domestique)  the 
Court  of  Cassation  did  refuse  to  recognise  the  distinction,  yet  in  the  case  of 
feUow-workmen  it  was  fully  established  in  the  same  court.  In  the  case  of  Pit- 
tet  V.  Montague^  Sirey  1838,  2,  70,  the  Court  Royal  of  Lyons  in  deciding 
against  plaintiff,  whose  claim  was  based  on  the  negligence  and  unskillfulness  of  a 
fellow-workmen  in  running  certain  machineiy,  say,  •'I'accident  aurait  6t6  cau86 
par  la  faute  personelle  d'un  pr6pos6,  vis-i-vis  d'un  autre  pr6po86  pour  le  m^me 
travail,  et  I'article  1384  n'est  pas  applicable  k  ce  cas,  parcequ'il  y  a  de  la  part  de 
celui  qui  consent  ^  foumir,  assistance  sakiri6e  ou  officieuse  pour  un  travail  quel- 
conque,  acceptation  des  chances  de  danger  qu'il  pent  pr68enter,  dec. 

The  Court  of  Cassation,  in  confirming  this  judgment,  gave  the  ihlbwing 
reasons: 

**Que  lorsque  des  ouvrierssont  occup6s  ensemble  au  genre  de  travail  qui  leur 
est  special,  I'imprudence  d'un  d'eux  pent  bien  ouvrir  contre  lui  une  action  en 
responsabilit^,  mais  ne  saurait  donner  lien  Ji  la  garantie  de  I'ouvrier  contre  le 
propri^taire  pour  lequel  ils  ont  travaill6 :  que  les  risques  que  pent  presenter 
leur  travail  sent  compens6s  vis-^-vis  du  propri6tab'e  par  salaire  special  de  leur 
genre  d'occupation." 

Hence,  we  find  two  Courts  Royal  and  the  Court  of  Cassation  combined 
against  one  stray  decision  of  the  lattor  court  about  household  servants.  But  all 
the  decisions  in  the  French  courts,  recognize  the  exemption  of  the  owner  from 
liability  for  the  negligenee  of  one  mechanic,  or  his  want  of  skill,  when  causing 
damage  to  a  felk>w-laborer  on  the  same  work. 

And  the  law  of  Louisiana,  article  666,  expressly  limits  the  responsibility  of 
the  owner  to  cases  of  damage  to  «*  neighbors  and  passengers,"  resulting  from 
the  neglect  of  the  proprietor  to  keep  his  building  in  repair. 


A.  AND  J.  Denistoun  &  Co.  V.  James  Payne. 

A  moitgago  claim  had  been  redaced  to  jadgment  in  Mif  liisippi,  soit  wu  afterwards  brought 
npon  the  claim  in  Loniciana.  The  coart  held,  that  the  claim  waa  merged  in  the  judgment, 
aod  that  the  action  aboold  have  been  on  the  latter  and  not  the  former. 

The  petition  alleged  indebtedneaa  on  a  claim ;  aaapplemental  petition  alleged,  that  the  claim 
had  been  reduced  to  judgment,  thna  showing,  that  the  ground  of  action  in  the  original  peti- 
tkm,  was  extinguished.  The  plaintiff  could  not  to  amend,  for  it  changed  the  cause  of  action, 
and  altered  the  tubatance  of  the  demand. 
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DJUII5TOI7M  A  PPKAL  from  the  Fourth  District  Court  of  New  OriewM,  Sirawbridgt,  J . 
Pat  HE.  -^  ^-  BriggSj  for  the  pfauotUTi.  /.  L.  Maiketuamt  for  defondaDt.  By  the 
court: 

RosT,  J.  The  jadginent  dismismng  the  plaiotiflB'  petitioo  in  this  case,  is  io 
conformity  with  the  settled  junsprndence  of  this  court. 

Their  mortgage  claim  agaiost  the  defendant,  who  is  a  resident  of  the  State 
of  Mississippi,  had  been  merged  in  two  judgments,  rendered  in  their  favor,  against 
him  in  that  State.  As  was  held  in  case  of  McKte  ei  al.  v.  CaimeSf  2  N.  S. 
604,  those  judgments  had  the  same  effect  as  if  they  had  been  rendered  in 
Louisiana.  The  mortgage  claim  was  merged  in  them,  and  no  action  can  be 
maintained  upon  it. 

The  amendment  contained  in  the  supplemental  petition,  was  the  same  which 
this  court  held  to  be  inadmissible  in  the  case  of  Oakey  t.  Murphy.  1  Ann.  372. 

The  allegation  in  the  supplemental  petition,  that  the  plaintiffs  have  obtained 
judgments  on  their  claim,  shows  their  original  ground  of  action  to  be  extin- 
guished, and  we  think  now,  as  we  did  in  Oakey*B  case,  that  an  amendment 
entirely  changing  the  cause  of  action,  alters  the  substance  of  the  demand,  within 
the  meaning  of  art.  419.  C.  P.  This  is  a  rule  of  practice,  which,  once  settled, 
ought  to  be  adhered  to,  unless  manifestly  wrong. 

We  doubt  not,  as  stated  by  the  plaintiffs^  counsel,  that  the  time  for  the  service 
of  the  petition  was  short,  and  that  he  had  not  at  hand  the  documents  necessary 
to  bring  the  action  in  another  form.  This  is  a  misfortune  against  which  we 
cannot  relieve  his  clients.  There  are  hard  cases  in  the  application  of  all  rules 
of  law. 

Judgment  affirmed,  with  costs. 


Keane  v.  Fisher  &  Co. 

The  clainj  woa  for  more  than  9500,  and  proved  by  only  one  witness.  The  application  of 
defendants  to  the  court,  to  instmct  the  jury  on  certain  questions  of  law,  as  set  forth  in  the 
record,  cannot  be  constraed  into  an  admission  offset  by  the  defendants,  and  treated  as  a 
circumstsDce  corroborating  the  testimony  of  the  single  witness. 

llie  affidavit  by  which  the  plaintiff  obtains  the  arrest  of  the  defendants,  will  not  be  received 
as  a  circamstance  corroborating  the  testimony  of  a  single  witness,  in  an  action  to  recover 
of  the  defendants  a  claim  of  over  9500. 

The  defendants  asked  the  charge  of  the  coart  to  the  jary  on  many  points,  twelve  of  which 
implied  a  sale  from  the  plaintiff  to  the  defendants,  and  each  therefore  was  a  circomstmnce 
corroborating  the  positive  testimony  of  the  witness  to  the  plaintiffs  claim.  Per  Pretion,  J. 
dissenting. 

THIS  case  was  tried  by  a  jury  before  the  Fifth  District  Court  of  New  Orleans, 
Buchanan,  J.    Race  and  Foster,  for  plaintiff.    J,  Ad.  Rozier,  for  defen- 
dants.   By  the  court  : 

Slidell,  J.  I  find  only  one  witness  to  prove  the  claim,  and  I  do  not  discover 
any  corroborating  circumstance  established  by  any  other  testimony  or  evidence. 
I  do  not  conceive  that  the  application  of  the  defendants  to  the  court,  to  charge  the 
jury  on  certain  questions  of  law,  as  set  forth  in  the  record,  can  be  construed  into 
an  admission  of  facts  by  the  defendants,  and  so  be  treated  as  a  circumstance 
coiToboratiag  the  testimony  of  the  single  witness. 
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I  do  not  concur  in  the  opinion  of  the  district  judge,  that  the  oath  of  the  plaintiff,        Kcave 
annexed  to  the  petition,  by  which  he  obtained  the  arrest  of  the  defendants,  can  be       pishkr. 
treated  as  a  corroborating  circumstance ;  nor,  in  his  optnioo,  that  the  plea  of  the 
defendants  involves  an  admission  of  the  purchase  of  the  sugar. 

In  my  opinion,  therefore,  the  judgment  should  be  reversed,  and  the  case 
remanded  for  a  new  trial,  the  costs  of  the  appeal  to  be  paid  by  the  plaintiff. 

EusTis,  C.  J.  and  Rost,  J.    We  concur  in  this  opinion. 

Pii£STON,  J.  dissenting.  The  plaintiff  brings  this  suit  for  the  price  of  a  quan- 
tity of  sugar  sold  to  the  defendants.  He  alleges  that  it  was  a  sale  for  cash ;  that 
the  defendants  had  failed  to  pay  any  part  of  the  price,  and  yet  had  disposed 
of  the  sugar,  so  that  he  was  unable  to  make  the  price  out  of  the  sugar.  For 
which  reason,  he  prayed  that  the  defendants  might  be  arrested  and  punished  under 
the  10th  section  of  the  act  passed  in  1840,  to  abolish  imprisonment  for  debt. 

The  defendants  filed  a  general  denial  as  to  the  debt,  and  specially  denied  the 
£rand  charged,  alleged  that  the  charge  was  slanderous,  for  which  they  reconvened 
for  ten  thousand  dollars  danmges.  The  case  having  been  tried  by  a  jury,  they 
found  a  verdict  for  the  amount  claimed  by  the  plaintiff  for  the  price  of  the  sugar 
with  interest,  but  could  not  agree  as  to  the  chai-ge  of  fraud.  A  judgment  was 
rendered  against  the  defendants  for  the  amount  of  the  verdict,  with  interest  and 
costs,  and  they  have  appealed. 

It  is  contended  that  the  claim  was  proved  by  only  one  witness  without  coito- 
berating  circumstances,  and  being  for  an  amount  exceeding  five  hundred 
dollars,  the  evidence  was  insufficient,  and  the  judgment  should  be  reversed.  The 
district  court,  in  overruling  the  defendants'  application  for  a  new  trial  on  this 
ground,  mentioned  several  circumstances  corroborating  the  testimony  of  the 
witness.  Without  adverting  to  them,  it  may  be  stated  that  the  defendants  asked 
the  charge  of  the  court  to  the  jury  on  many  points,  twelve  of  which  implied  a 
sale  from  the  plaintiff  to  the  defendants,  and  each,  therefore,  was  a  circumstance 
corroborating  the  positive  testimony  of  the  witness  to  the  plaintiflf  s  claim.  It  is 
immaterial,  therefore,  whether  the  court  charged  the  jury  correctiy  or  incorrectiy 
as  to  the  effect  of  the  reconventional  demand,  as  the  plaintiffs'  claim  is  satis&ctorily 
proved,  and  the  judgment  as  to  it  should  be  affirmed. 

.  A  motion  was  made  for  a  new  trial,  on  the  ground  that  the  jury  had  not  the 
right  to  pass  upon  the  question  of  indebtedness  without,  at  the  same  time,  ren- 
dering a  verdict  upon  the  question  of  fraud,  and  on  the  reconventional  claim  for 
damages.  The  court,  in  overruling  the  application,  gave  the  following  reasons : 
*'Thi8  cause  has  been  submitted  to  two  juries.  The  first  jury  was  discharged 
after  being  out  ail  night,  having  signified  to  the  court,  through  their  foreman, 
that  they  could  not  agree.  But  the  subject  of  their  disagreement  could  not  have 
been  the  fact  of  the  indebtedness  of  the  defendants  to  the  plaintiff  as  charged  in 
the  petition,  because  that  fact  was  fully  and  repeatedly  admitted  by  defendant's 
counsel  in  argument  to  the  juiy  on  that  trial.  On  both  trials,  the  court  charged 
the  jury  that  there  were  two  questions  to  be  decided  by  them,  indebtedness  and 
fraud,  and  that  upon  their  decision  on  the  question  of  fraud,  depended  still  a 
third  question,  to  wit,  damages  ;  when,  therefore,  it  was  intimated  to  the  court 
by  the  foreman,  in  presence  of  the  jury,  at  a  late  hour  in  the  evening,  after  the 
jury  had  been  several  hours  locked  up,  that  the  jury  were  agreed  upon  the 
question  of  indebtedness,  but  that  it  was  impossible  for  them  to  agree  upon  the 
question  of  fraud  and  damages,  the  court  consented  to  receive  their  verdict 
upon  the  first  point,  being  of  the  opinion  that  it  was  not  necessarily  connected 
with  the  other  questions,  and  the  cause  would  thereby  be  simplified,  for  the  action 
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KxASB      ofmUiifd  joiytineaMtlientboiildbem  tlnrdtrii^    TImK  vsidiet  faM  net  tlie 
FifHBB.      jiuliee  of  the  eaie  m  far  m  it  goM,  and  I  am  sot  daqioaed  lo  diatiiiii  H. 

Thaae  raaaonsara  ntiafiutorj.  Eveiy  reaaooaUe  effort  hadbeoo  made  to 
oliCain  a  rordict,  as  to  the  charge  of  fi«ad  aod  iBoooTentioiial  demaiidt  by  the 
aame  jorj  that  paaaed  apoo  the  debt ;  aod  anch  efforta  ahoold  be  made  id  all 
similar  caaea.  Betl  do  not  copaider  the  itane,  aa  totfae debt, aoinaepaffable  fifom 
the  other  taaoes,  that  the  ekun  of  the  creditor  dioold  be  mureaaonably  debyed, 
becanae  of  the  toabili^  to  obtain  a  deciaioD  upon  the  other  iaanea. 
I  think  the  jodgment  of  the  diatrict  court  oo^  to  be  affirmed,  with  ooeffl. 

William  Hopkins  et  al.  v.  John  G.  Pratt  &  Co. 

A  gbipment  made  onder  a  contract^  that  the  proceeds  thcmld  be  applied  to  reimborw 
adirancea  made  on  it  by  the  oooaigiiee,  and  to  pay  certain  named  credxtonof  the  comngDor, 
createa  a  right  in  favor  of  the  oonaignee  and  those  crediton  on  the  prooeeda,  superior  to 
that  of  an  attaching  creditor. 

Interrenors,  who  aastain  their  pretensions,  will  not  be  entitled  to  recoverooansel  fees,  where 
the  attaching  creditor,  who  resisted  their  claim,  was  in  good  faith  prosecating  what  he 
deemed  a  legal  right 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawbridge,  J. 
Wolfe  and  SingUtaUt  for  plaintiffs.  £.  Rawle,  for  interrenors.  By  the 
court: 

RosT,  J.  The  evidence  satisfied  the  district  judge  that  Buchanan^  Harring- 
U>nS^  Co,i  in  consideration  of  the  consignment  to  them  of  the  cotton  in  contro- 
versy, by  Jacob  Barkman,  in  the  State  of  Arkansas,  where  the  firm  is  established, 
advanced  to  him  the  amount  claimed  by  them,  and  assumed  to  pay  out  of  the 
proceeds  of  the  cotton,  the  sums  claimed  by  the  interveners,  M.  D,  Cooper  Sf 
Co,  and  Slark^  Day^  Stauffer  ^  Co,;  and  we  have  no  reason  to  doubt  the  cor- 
rectness of  the  conclusions  to  which  he  came. 

The  plaintiflfs'  counsel  objected  to  the  parol  evidence  offered  to  prove  the 
contract  between  Barkman  and  BtLchanan^  Harrington  4*  Cb.,  on  the  ground 
that  it  appeared  by  the  testimony  of  one  of  the  witnesses,  that  there  was  an 
agreement,  in  writing,  in  relation  to  it.  The  written  evidence  here  alluded  to, 
is  a  receipt  signed  by  Barkman  in  the  receipt  book  of  BucJuman,  HarringUm 
SfCo. 

The  witness,  Lafayette  Buchanan,  has  annexed  to  his  answers  an  exhibit, 
showing  the  cash  advances  made  and  the  amounts  assumed  by  Buchanan^  Har- 
ringi^n  Sf  Co,  and  has  stated  in  his  testimony,  that  the  receipt  of  Barkman^  io 
the  books  of  the  firm,  was  for  the  cash  advances  made  in  pursuance  to  the  ver- 
bal agreement  We  do  not  understand  the  witness,  Hardy^  to  state  any  thing 
more;  his  saying  that  the  receipt  corresponds  with  exhibit  A  annexed  to 
Lafayette  Buchanan's  testimony,  evidently  means  that  it  corresponds  with  it,  so 
far  as  the  caah  advances  are  concerned.  We  are  satisfied  that  there  was  no 
written  contract,  and  that  the  evidence  offered  was  the  best  that  the  nature  of 
the  case  admitted  of,  and  was,  therefore,  properly  received. 

The  cotton  was  shipped  to  New  Orleans,  subject  to  that  agreement,  and  the 
attachment  levied  upon  it  on  its  arrival  here,  cannot  defeat  the  rights  acquired 
by  the  interveners.    This  case  capnot  be  distinguished  from  that  of  Oliver  v. 
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Lakef  3  Auk  78.  And  under  the  authority  of  that  case,  the  intenrenorB  muit  Hopkinb 
be  paid  by  preference,  out  of  the  proceeds  of  the  cotton  attached.  We  think  Fkatt. 
there  is  error  on  that  pert  of  the  judgment  which  allows  them  counsel  fees. 
The  plaintiffs  sued  out  their  attachment  in  the  just  exercise  of  their  legal  rights, 
and  the  judgment  decrees  to  them  the  balance  remaining,  after  satisfying  the 
ehdma  of  the  interreoors,  of  which  they  were  probably  ignorant.  They  acted 
in  good  fidth  and  are  not  liable  in  damages.    Hill  v.  Noe,  4  Ann.  304. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  amended, 
by  striking  therefrom  the  allowance  of  $75  to  Buchanan^  Harrington  4"  Co.; 
$40  to  JIf.  D.  Cooper  Sf  Co>;  and  $25  to  Slark^  Day,  Siauffer  Sf  Co.,  as  counsel 
fees ;  and  that,  in  other  respects,  the  judgment  be  affirmed :  the  costs  of  the 
appeal  to  be  paid  by  the  intenrenors. 


Slark,  Day  and  Stauffer  et  aL  v.   Broom  and  Caughlin. 

In  ordinarjr  cttei ,  a  captain  f  igoing  a  bill  of  lading,  ii  oonaidered  at  ligning  ai  the  agent  of 
the  ownerf  of  the  yeiiel,  and  being  an  act  done  within  the  loope  of  hii  aathority  ai  mas- 
ter, his  contract  ii  binding  npon  the  ownen.    The  contract,  under  the  bill  of  lading,  if,  to 
transport  the  goods  aafely  to  the  place  of  destination,  and  there  deliver  them  to  the  conaig- 
nees  or  tfaeir  order.    Thii  daty  maat  be  performed,  anleia  ita'performance  be  prevented 
by  the  happening  of  the  excepted  perili.    If  ander  the  pressure  of  extreme  neceirity, 
a  sale  of  the  cargo  becomes  necessary,  still  the  proceeds  of  sale,  after  deducting  the  oon- 
tributive  share  for  general  average  and  other  lawful  charges,  must  be  accounted  for,  to 
the  owners  of  the  goods,  by  the  captain  and  owners  of  the  vessel. 
A  bill  of  lading,  by  legal  implication,  announces  the  liability  of  the  owner  of  the  ship,  and 
thia  liability  cannot  be  excluded  by  an  extrinsic  fact,  not  communicated  to  the  shipper. 
Where,  therefore,  the  shipper  received  bills  of  lading  in  the  usual  form,  in  the  absence  of 
evidence  to  the  contrary,  he  may  justly  be  considered  as  looking  to  the  usual  respon- 
sibility, to  wit,  that  of  the  captain,  the  ship  and  the  ship-owner. 
By  the  Court :  "  We  think  it  clearly  results,  that  it  (the  charter  party)  was  a  contract  to 
cany,  for  a  stipulated  reward,  all  such  goods  up  to  the  extent  of  the  ship's  capacity,  as  the 
diarterer  should  furnish,  and  such  passengers,  up  to  a  certain  number,  as  he  should  furnish; 
but  that  the  possession,  command- and  navigation  of  the  ship,  remained  in  the  owners, 
through  the  master  and  mariners  appointed  and  paid  by  them;  and  that  the  responsibilifj 
for  the  safe  delivery  of  the  cargo,  saving  such  losses  as  might  arise  from  excepted  perils, 
rested  upon  the  master  and  the  owners." 
Where,  therefinre,  the  vessel  was  stranded,  and  the  master  sold  the  cargo,  and  appropriated 
a  part  of  the  proceeds  for  the  maintenance  of  the  passengers,  and  for  their  transportation, 
under  what  he  regarded  the  authority  of  the  pesssengers  act  of  13  and  13  Victoria,  it  was 
held,  that  the  ship-owner  was  liable  to  the  freighter. 
Although  the  freighter  may  have  a  privilege  on  the  vessel  for  a  non-deUreiy  of  the  cargo,  he 

has  no  privilege  on  the  insurance  money  due  under  a  policy  covering  the  vessel. 
Where  the  privilege  claimed  is  one  resulting  firom  the  nature  of  the  obligation,  it  pertains  to 
the  merits,  and  may  be  tried  with  them. 

APPEAL  from  the  Fourth  District  Conrt  of  New  Orieans,  Stratohridge,  J. 
HiU  and  Oaither,  for  plaintiffs. 
Benjamin  and  Micou,  for  defendant.  On  the  whole  case,  we  conclnde  that 
die  contract  of  affreightment  of  the  plaintiffs,  was  made  only  with  the  char- 
terera.  To  them  they  entrusted  their  goods,  and  of  them  only,  they  have  the 
right  to  demand  them.  Between  the  plaintiffs  and  the  owners,  there  is  no  con- 
tract and  no  privity,  and  consequently  no  action  has  accrued.  Agricultural 
Bank  ▼.  Barque  Jane^  19  L.  R.  8. 
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Intliifcsietfaeahipwis  loit,  and  tlie  pltiiitifii  dumed  m  pvifileg^  upon  lier 
inraraoce  money,  and  seqaefltered  it  in  the  hands  of  the  insurera.  Even  if  it 
were  true,  that  the  phintifb  had  by  their  shipment  acquired  a  fien  on  the  ship, 
that  hen  does  not  extend  to  the  insmance  money.  It  has  been  so  exprasaiy 
decided  in  Thayer  t.  GoodaU,  4  L*  B.  222. 

By  tbeeoQit: 

SLiDSLLtJ.  Theobjectof  this  suit,  is  to  reooTer  of  die  defendants,  aa  own- 
era  of  the  ship  Cato,  the  Talae  of  certain  goods  shipped  on  board  that  Tesael  at 
Liverpool,  nnder  biUa  of  lading*  in  the  usnal  form,  signed  by  her  captain,  and 
which  were  not  delbered  at  New  Orleans,  the  port  of  destination. 

The  Cato,  an  American  ship,  belonging  to  the  defendants,  was  chartered  at 
Liverpool,  by  the  cqitain,  to  James  Broume  Sf  C0.9  by  a  charter  psrty,  in  thaae 
words: 

**  MemoTMidnm  for  charter,  Liverpool,  25th  January,  1851 :  It  is  this  day 
mutually  agreed,  between  Captain  RoMman^  of  the  good  ship  or  vessel  called 
the  Cato,  of  the  burthen  of  655  tons,  or  thereabouts,  now  at  Liverpool, 
whereof  is  master,  and  Messrs.  James  Broume  ^  Co.^  of  Livezpool,  mer- 

chants and  fireightera  of  the  other  part,  that  the  said  ship,  being  tight,  staundi 
and  strong,  and  approved  of  by  the  surveyors  appointed  by  the  government,  aa 
being  eligible  to  carry  passengers,  shall,  with  all  convenient  speed,  be  made 
ready,  and  receive  and  take  on  board  a  cargo  of  lawful  merchandise,  and  such 
steerage  passengen,  as  the  charterers  may  procure,  not  exceeding  the  legal 
complement,  275 ;  charterers  to  find  provisions  according  to  law,  berths,  water- 
casks,  water,  fuel  and  cooking  grates,  and  pay  the  hospital  and  commutation 
money,  at  the  port  of  delivery;  the  vessel  not  to  be  loaded  deeper  than  seven- 
teen and  a  half  feet  aft  and  seventeen  feet  forward,  and  to  be  dispatched  at  the 
expiration  of  fifteen  days  after  she  obtains  a  proper  bading  berth,  and  is  ready 
to  commence  loading  in  Waterloo  or  Victoria  Dock,  or  sooner,  at  the  charterers 
option.  In  all,  not  exceeding  what  she  can  reasonably  stow  and  carry,  over  and 
above  her  cabin,  tackle,  apparel,  provisions  and  furniture ;  and  being  so  loaded, 
shall  therewith  proceed  to  New  Orleans,  or  so  near  thereunto  as  she  may 
safely  get,  and  deliver  the  same  agreeably  to  bilis  of  lading;  and  so  end  the  voy- 
age. (Restraints  of  princes  and  rulers,  the  dangers  of  the  seas  and  navigation, 
fire,  pirates  and  enemies,  during  the  said  voyage,  always  excepted.)  The  ship 
to  be  provided  by  the  owners,  with  proper  boats,  ventilators,  two  life-buoys, 
houses  over  the  hatchways  and  camboose,  and  a  passenger's  cook. 

**  And  the  said  charterers  do  hereby  promise  and  agree,  to  load  the  said  vessel, 
with  said  cargo,  at  Liverpool,  and  to  pay  freight  as  follows :  For  the  hire  of  the 
vessel,  as  above  mentioned,  the  sum  of  eight  hundred  pounds.  The  freight 
and  primage,  as  per  bills  of  lading,  to  the  extent  of  this  amount,  to  be  taken  in 
payment  at  the  port  of  delivery,  at  four  dollars  and  eighty  cents  per  pound ;  the 
deficiency,  if  any,  to  be  paid  in  Liverpool,  before  sailing,  in  cash,  deducting  insu- 
rance on  passage  money.  Demurrage,  if  detained  by  the  charterers  beyond 
the  above  time,  to  be  paid  at  the  rate  of  seven  pounds,  British  sterling,  per  day ; 
but  the  vessel  not  to  be  required  to  remain  on  demurrage  longer  than  ten  days; 
but  if  head  winds  prevail  at  the  expiration  of  said  laying  days,  preventing  ves- 
sels of  similar  size  and  draft  from  sailing,  then  the  vessel  to  continue  taking 
cargo  and  passengers,  to  the  extent  herein  named,  without  the  charterers  being 
liable  to  demurrage. 

••  The  vessel  is  to  be  consigned  to  charterer's  agents  at  New  Orleans,  allowing 
them  two  and  a  half  per  cent  commission.  Penalty  for  the  non-performance  of 
this  agreement,  X800.  (Signed)  J,  W.  Robiwsow  and  James  Browwe  &  Co.'* 
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The  TeBsel  recei? ed  her  cargo  and  paBMDgeFS  voder  thii  charter  party,  and  Slabs 
proceeded  on  her  voyage ;  but  having  met  with  a  diaaster  at  aea,  by  striking  and 
being  atninded,  entered  the  port  of  Nasaan  in  distress;  and  there,  after  survey, 
being  pronounced  incapable  of  proceeding,  was  abandoned,  and  the  passengera 
and  cargo  landed.  The  cargo  was  then  sold  at  Nassau,  for  the  benefit  of  whom 
it  might  concern;  and  by  the  adjustment  of  the  average  made  by  an  adjuster, 
under  the  direction  of  the  defendants,  it  appears,  that  after  the  proper  contribu- 
tion for  paying  salvage,  expenses,  &c.,  there  remained  the  sum  of  97780,  which 
was  received  by  the  captain.  Of  this  sum,  about  $1000  was  paid,  by  the  cap- 
tain, into  the  hands  of  the  defendants  at  New  Orleans  x  the  balance  of  the  sum, 
was  expended  by  the  captain  for  the  maintenance  of  the  steerage  passengers 
at  Nassau,  and  in  conveying  them,  by  other  vessels,  thence  to  New  Orleans. 

There  is,  in  evidence,  an  act  of  parliament,  12  and  1 3  Victoria,  entitled  an 
act  for  regulating  the  carriage  of  passengers  in  merchant  vessels.  The  24th 
section  enacts  as  follows :  And  be  it  enacted,  that  in  case  any  «*  passenger  ship" 
shall  be  wrecked  or  otherwise  destroyed,  or  shall  by  any  other  cause  whatever, 
be  prevented  from  landing  her  passengers  at  the  place  they  may  have  respec- 
tirely  contracted  to  land;  or  in  case  such  ship  shall  put  into  any  port  or  place  in  a 
damaged  state,  or  shall  not,  within  a  reasonable  time,  according  to  the  circum- 
stances of  each  case,  but  not  exceeding  six  weeks  in  any  case,  be  ready  to  pro- 
ceed with  her  passengers  on  her  intended  voyage,  after  having  been  first 
efficiently  repaired,  and  in  all  Respects,  put  into  a  sound  and  seaworthy  condition; 
then,  in  any  of  such  cases,  such  passengers  respectively,  shall  be  provided  with 
a  passage,  by  some  other  equally  eligible  vessel,  to  the  port  or  place  at  which 
they  respectively  may  have  originally  contracted  to  land ;  and  in  default  thereof, 
such  passengers  respectively,  or  any  emigration  officer  on  their  behalf,  shall  be 
entitled  to  recover,  by  summary  process,  as  hereinafter  mentioned,  all  monies 
which  shall  have  been  paid  by  or  on  account  of  such  passengers,  or  any  of  them, 
for  such  passage,  from  the  party  to  whom  the  same  may  have  been  paid,  or 
from  the  owner,  charterer,  or  master  of  such  ship ;  and  also,  such  further  sum, 
not  exceeding  five  pounds,  in  respect  of  each  such  paaaage,  as  shall  in  the 
opinion  of  the  justices  of  the  peace,  who  shall  adjudicate  on  the  complaint,  be  a 
reasonable  compensation  for  any  loss  or  inconvenience  occasioned  to  any  such 
passenger,  or  his  or  her  family,  by  reason  of  the  loss  of  such  passage :  provided, 
always,  that  no  policy  of  assurance  effected  in  respect  of  such  passages,  or  of 
such  passage  and  compensation  monies,  by  any  person  hereby  made  liable  in  the 
events  aforesaid,  to  provide  such  passages,  or  to  pay  «uch  monies,  shall  be 
deemed  to  be  invalid  by  reason  of  the  nature  of  the  risk,  or  interest  sought  to 
be  covered  by  such  policy  of  assurance* 

There  is  also  the  testimony  of  two  captains,  who  state,  that  they  have  made 
many  voyages  between  New  Orleans  and  Liverpool ;  and  that  they  have  made 
similar  charter  parties.  They  testified  that,  on  such  contracts,  they  retained 
possession,  control,  management,  and  navigation  of  the  ship  ;  that  the  expenses 
of  the  navigation  were  incurred  by  the  owner,  such  as  wages  of  captain,  crew, 
port-charges,  and  victualling  of  the  ship;  that,  in  such  contracts,  the  univenal 
custom  of  Liverpool,  as  understood  by  the  witnesses,  among  ship-owners, 
masters,  and  merchants,  was,  that  the  master  of  the  ship  should  retain  exclusive 
possession,  control,  and  navigation  of  the  ship,  for  the  owners'  account  and 
benefit ;  and  that  the  owners  incur  the  expenses  of  navigation,  and  that  the 
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Slaxk  charterer  has  nothing  to  do  with  the  navigation  and  control  of  tiie  Teaeel  after 
Broom.  *^®  proceeds  to  sea ;  that  the  manner  in  which  the  stipolated  price  of  the  ship 
is  paid,  is  bj  taking  the  amounts  of  freight  to  the  extent  of  the  freight  biUs.  If 
there  be  a  deficiency,  the  charterers  pay  the  deficiency;  and,  if  there  is  a  sur- 
plus, the  charterers  take  that  surplus,  and  that  ends  their  relations  with  the  char- 
ter. Under  a  contract  of  that  kind,  the  captain  and  owners  become  responsible  for 
the  transportatbn  of  the  goods.  On  cross-examination,  by  defendants,  these 
witnesses  testified  that,  under  a  charter  party  like  this,  the  charterer  makes  the 
engagements  for  the  freight ;  that  they  never  had  a  case  under  a  charter  party 
like  this,  in  which  the  question  arose,  whether  such  a  loss  would  M  on  the 
charterer  or  the  owners. 

The  question  presented  for  our  decision,  under  the  state  of  fiicts  above  pre- 
sented is,  whether  the  owners  of  the  ship  are  liable  to  the  shippers  in  a  personal 
action  for  the  money  so  received  and  expended  by  the  captain.  The  district 
court  gave  judgment  for  the  plaintiffs,  and  the  defendants  have  appealed. 

It  is  contended,  for  the  defendants,  that  the  act  of  Parliament  imposed  upon 
the  captain  the  duty  of  selling  the  cargo,  in  order  to  accomplish  the  transporta- 
tion of  the  passengers.  But,  we  find  no  such  duty  imposed  by  the  statute  in  the 
section  above  cited ;  nor  does  it  seem  to  us  to  be  reasonably  inferrible  from 
other  portions  of  the  law.  If  there  was  any  power  in  the  master  to  sell,  it  rested 
upon  the  general  law. 

We  must  look,  then,  to  the  charter  party,  the  bills  of  lading,  and  the  attendant 
circumstances,  in  order  to  arrive  at  a  solution  of  the  question. 

If  we  look  simply  to  the  bills  of  lading,  there  can  be  no  doubt  that  the  defend- 
ants are  liable.  As  we  have  stated,  they  are  in  the  usual  form,  and  signed  by 
the  captain.  In  ordinary  cases,  a  captain  so  signing,  is  considered  as  signing  as 
the  agent  of  the  owners  of  the  vessel;  and  being  an  act  done  within  the  scope  of 
his  authority  as  master,  his  contract  is  binding  upon  the  owners.  The  contract 
is,  to  transport  the  goods  safely  to  the  pla6e  of  destination,  and  there  deliver  them 
•  to  the  consignees  or  their  order.  This  duty  must  be  performed,  unless  its  per- 
formance be  prevented  by  the  happening  of  the  excepted  perils.  And  if,  under 
the  pressure  of  extreme  necessity,  a  sale  of  the  cargo  becomes  necessary,  (and 
the  present  cause,  under  the  meagre  evidence  before  us,  can  be  considered  as 
exhibiting  a  case  of  such  necessity,)  still,  the  proceeds  of  sale,  after  deducting 
the  contributoiy  share  for  general  average,  and  other  lawful  charges,  must  be 
accounted  for  to  the  owners  of  the  goods,  by  the  captain  and  owners  of  the 
vessel. 

But,  are  the  rights  of  the  plaintiffs  against  the  owners,  under  the  bill  of  lading, 
affected  by  the  fact  of  the  charter  party  ? 

In  the  first  place,  it  must  be  observed  that  no  knowledge  of  the  existence  of 
the  charter  party  is  brought  home  to  the  shippers.  If  we  infer  that  Braume  4* 
Co.  personally  sought  out  the  shippers,  and  made  the  engagements  for  freight 
with  them,  non  constat,  that  the  shippers  were  informed  whether  they  were 
acting  as  charterers  or  as  consignees  of  the  vessel.  The  shippers  received  bills 
of  lading  in  the  usual  form,  and  in  the  absence  of  evidence  to  the  contraiy,  may 
justly  be  considered  as  looking  to  the  usual  responsibility,  to  wit,  that  of  the 
captain,  the  ship  and  the  ship-owners.  It  seems  unjust  to  deprive  a  party  of 
the  usual  guarantees  which  attach  to  such  a  contract  as  he  is  making,  unless  there 
be  something  to  warn  him  that  other  guarantees  are  to  be  substituted  for  them. 
The  matter  here,  so  far  as  the  knowledge  of  the  shipper  is  concerned,  rests  upon 
the  bill  of  ladingf  which,  by  legal  implication,  announces  the  liability  of  the 
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owoer  of  the  ship ;  and  yet  the  ohipper  ii  told  that  this  liability  ia  excluded,  by       Slarx  ^ 
an  extrinaic  fact  not  communicated  to  him.  BaooM. 

Independently,  however,  of  the  absence  of  notice,  what  was  the  charactor  of 
the  charter  party,  and  its  legal  consequences  under  the  feir  scope  of  the  decided 
cases?  For,  in  a  matter  of  this  grave  commercial  importance,  authority  is  of 
great  moment.  If  the  present  charter  party  is  really  controlled  by  a  well  set- 
tled current  of  authorities,  both  shipper  and  owner  may  well  be  considered  as 
acting  upon  them,  and  are  not  to  lose  reliefer  escape  liability  by  a  recurrence  to 
abstract  principles,  ingeniously  deduced  from  the  general  law  of  contracts. 

In  Melntyre  v.  Brovnh  1  J^ohns.  229,  the  court  said :  the  true  distinction  was, 
thAU  where,  by  the  terms  of  the  charter,  the  ship-owner  appoints  the  master 
and  mariners,  and  retains  the  management  and  control  of  the  vessel,  the  charter 
is  rather  to  be  considered  as  a  covenant  to  carry  goods ;  but,  where  the  whole 
management  is  given  over  to  the  freighter,  it  is  more  properly  a  hiring  the  vessel 
for  the  voyage ;  and,  in  such  case,  the  hirers  would  be  deemed  owners,  pro  hoe 

We  believe  this  opinion  of  a  very  learned  court,  which  was  given  many  years 
ago,  has  ever  since  received  a  substantial  concurrence  in  the  United  States.  In 
Marcadier  v.  Chesapeake  Insurance  Company^  8  Cranch,  49,  we  find  the 
Supreme  Court  of  the  United  States  following  the  same  rule  :  "A  person,'* 
says  Mr.  Justice  Story,  in  that  case,  «*  may  be  owner  for  the  voyage,  who,  by  a 
contract  with  the  general  owner,  hires  the  ship  for  the  voyage,  and  has  the 
exclusive  command  and  navigation.  Such  is  understood  to  have  been  the  case 
of  Vallejo  V.  Wheeler,  Cowper,  143.  But,  when  the  general  owner  retains  the 
possession,  command,  and  navigation  of  the  ship,  and  contracts  to  carry  a  cargo 
or  freight  for  the  voyage,  the  charter  party  is  considered  as  a  mere  affreightment 
sounding  in  covenant,  and  the  freighter  is  not  clothed  with  the  character  or  legal 
responsibility  of  ownership.  Such  was  the  case  of  Hooe  Sf  Co.  v.  Choftermant  in 
this  court,  1  Cranch,  214.  In  the  first  case,  the  general  freighter  is  responsible  for 
the  conduct  of  the  masters  and  mariners  during  the  voyage;  in  the  latter  case, 
the  responsibility  rests  on  the  general  owner.  On  examining  the  charter  party 
in  the  present  case,  there  can  be  no  doubt,  from  the  terms  and  stipulations,  that 
it  fiUls  within  the  latter  class  of  cases.  The  master,  who  was  the  general  owner, 
retained  the  exclusive  possession,  command,  and  management  of  the  vessel,  and 
she  was  navigated  at  his  expense  during  the  voyage.*' 

At  a  later  day,  that  eminent  commercial  lawyer,  Mr.  Justice  Washington, 
observed,  in  Palmer  v.  Cfrade,  4  Washington,  122:  **  The  general  rule  is,  that 
where  the  owner  empbys,  pays,  and  supports  the  master  and  crew,  retains  the 
control  and  navigation  of  the  vessel,  by  means  of  the  former,  and  is  answerable 
for  his  conduct,  a  special  ownership  and  possession  do  not  pass  to  the  charterer, 
although  the  ship  is  let  and  hired,  and  although  the  freight  reserved  be  a  gross 
sum."  We  refer  to  this  case,  as  containing  a  learned  and  elaborate  review  of 
the  decided  cases  in  England  and  the  United  States. 

Now,  in  applying  these  principles  to  the  contract  in  question,  which  we  are 
to  interpret,  not  upon  any  single,  isolated  clause,  but  upon  its  entire  language 
and  provisions,  we  think  it  clearly  results,  that  it  was  a  contract  to  cariy,  for  a 
stipulated  reward,  all  such  goods,  up  to  the  extent  of  the  ship's  capacity,  as  the 
charterer  should  furnish,  and  such  passengers,  up  to  a  certain  number,  as  he 
should  furnish  ;  but,  that  the  possession,  command,  and  navigation  of  the  ship 
remained  in  the  owners,  through  the  masters  and  mariners  appointed  and  paid 
by  them;  and  that  the  responsibility  for  the  safe  delivery  of  the  cargo,  saving 
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Slawc       Biich  losses  as  might  arise  from  the  excepted  perils,  rested  upon  the  master  and 

Bwoii.      *®  owners. 

It  must  be  acknowledged,  that  there  are  some  of  the  English  casee  which  seem 
to  militate  against  the  conclasion  to  which  we  hare  come  in  this  case.  There 
is  an  apparent  want  of  harmony  in  the  decisions  of  the  English  courts,  which* 
perhaps,  is  really  attributable  to  the  imperfect  manner  in  which  some  of  the 
cases  are  reported,  leaving  us  in  the  dark  as  to  the  terms  of  the  particular  charter 
party.  But,  although  the  question  in  English  jarisprudence  seems  to  rest  upon 
grounds  somewhat  uncertain  and  varying,  we  are  inclined,  on  the  whole,  to 
believe,  that  this  case  would  be  decided  there  m  fiivor  of  the  plaintiffs. 

In  their  petition,  the  plaintiffs  allege  that  they  had  a  privilege  for  their  claim 
upon  the  ship  Cato,  and  that  the  vessel  having  been  lost,  they  have  a  privilege 
upon  the  amount  of  insurance  effected  upon  her ;  they  obtained  a  writ  of  seques- 
tration, which  was  levied  upon  a  sum  of  $5000  in  the  hands  of  the  Crescent 
Insurance  Company.  The  district  judge,  in  giving  judgment  in  fJEivor  of  the 
plaintiffs  against  the  defendants  personally,  gave  also  a  judgment  of  privilege 
upon  the  property  sequestered.  It  would  seem  that  the  district  judge  supposed 
the  vessel  had  been  sequestered,* for,  in  his  writtenopinion  containing  the  reasons 
forjjudgmeot,  he  speaks  ofthe  right  of  the  plaintiffs  to  a  judgment,  **  with  privilege 
on  the  ship." 

Although  the  plaintiffs  might  have  had,  for  the  non-delivery  ofthe  goods, 
a  privilege  upon  the  ship,  had  she  arrived  within  our  jurisdiction,  we  know  of  no 
provision  of  our  laws  which  gives  them  a  privilege  upon  the  insurance  money. 
That  no  such  privilege  can  be  claimed,  was  decided  in  an  analogous  case,  Thayer 
▼.  GoodaU,  4  L.  K.  222;  and  in  Eymar  ▼.  Latorence  et  aL,  8  L.  R.  42,  it  was 
held,  that  the  privilege  of  the  master  for  his  wages  does  not  extend  to  the  insur- 
ance money,  received  by  the  owner's  agent  from  the  underwriters,  upon  the 
vessel  which  was  destroyed  by  perils  ofthe  sea. 
/  But  it  is  said,  that  the  defendants  have  lost  the  right  of  inquiring  into  that 
matter,  because  they  did  not  take  a  rule  to  set  aside  the  sequestration  before  an 
answer  was  filed,  and  the  cause  put  at  issue  on  its  merits.  A  similar  position 
was  unsuccessfully  assumed  in  the  case  last  cited.  It  may  be,  that  the  defen- 
dants lost  the  right  of  questioning  the  regularity  ofthe  sequestration  in  point  of 
form,  by  pleading  to  the  merits  without  objection. 

But  the  privilege  claimed  was  a  privilege  resulting  from  the  nature  of  the 
obligation  ;  not,  as  in  cases  of  attachment,  a  privilege  resulting  from  the  judicial 
proceedings.  The  question  ofthe  existence  of  a  privilege  seems,  therefore,  one 
pertaining  to  the  merits,  and  to  be  determined  with  them.  See  also  the  remarks 
of  the  court,  in  Eymar  v.  Lawrence,  upon  art.  724,  C.  P. 

The  case  of  Watson  v.  McAlUter^  7  M.  R.  369,  was  a  case  of  attachment. 
See  also  Myers  v.  Perry ^  1  Ann.  373. 

It  is,  therefore,  decreed,  that  so  much  only  of  the  decree  of  the  district  court, 
as  adjudges  a  privilege  on  the  property  sequestered,  be  reversed,  and  said  claim 
of  privilege  is  hereby  rejected.  And  it  is  further  decreed,  that  said  judgment, 
in  other  respecti,  be  affirmed,  the  costs  ofthe  appeal  to  be  paid  by  the  plaintiff. 
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James  Penn,  for  the  use  of,  &c.  v.  John  W,  Crockett  and  W. 

H.  Garland. 

The  wife,  upon  a  Ttfid  claim,  obtained  jodgment  against  her  husband,  and  also  jadgment 
for  separation  of  property ;  be  made  a  sale  in  payment  of  ber  rigbts,  under  the  Judgment, 
and  the  fairness  of  it  was  not  impeached.    The  sale  was  held  to  be  valid. 

APPEAL  from  the  Fourth  DiBtrict  Court  of  New  Orleans,  Strawhridge,  J. 
A.  iV.  Ogden^  for  plaintiffs.  Hamner  and  HaySf  for  W,  H.  Garland. 
By  the  court : 

RosTf  J.  The  plaintiff,  who  is  a  judgment  creditor  of  W.  H.  Garlands 
caused  property,  in  possession  of  said  Garland,  to  be  seized  under  execution. 

Garland,  as  tutor  of  his  minor  children,  filed  a  third  opposition,  praying  that 
the  seizure  be  set  aside  and  the  sale  of  the  property  enjoined,  on  the  ground, 
that  it  was  the  separate  property  of  his  wife,  in  her  lifetime,  and,  at  her  death, 
descended  to  her  children.  The  under-tnter  has  also  made  himself  a  party  to 
the  proceeding,  for  the  purpose  of  representing  the  minors,  so  far  as  their 
interest  ma>  conflict  with  that  of  their  father. 

7?he  plaintiff  answered  the  third  opposition,  alleging  the  simulation  of  the 
title  set  up  by  the  heirs  of  Mr$.  Garland;  and,  further,  that  the  property  was 
purchased  during  mfirriage,  with  the  means  of  Garland,  in  the  name  of  his 
wife,  to  screen  it  from  the  pursuit  of  his  creditors.  That  the  wife  having 
brought  no  dowry  into  marriage,  could  not  sue  for  a  separation  of  property,  and 
the  judgment,  decreeing  the  dissolution  of  the  community,  was  an  absolute 
nullity.  That  even  if  Mrs.  Garland  had  any  claim  against  her  husband,  it  vras 
ibr  a  small  amount,  and  she  never  had  the  means  to  purchase  the  properQr 
seized. 

The  district  judge  sustained  the  opposition,  and  the  plaintiff  has  appealed. 

In  the  case  of  Davoc  v.  Darcy,  6  R.R.  342,  it  was  held,  that  the  wife  could, 
in  certain  cases,  obtain  a  separation  of  property,  although  she  had 
brought  no  dowry  into  marriage,  and  had  no  actual  claims  against  her  husband 
which  could  be  endangered ;  and  we  have  had  occasion  since,  to  aflirm  that  prin- 
ciple, but  the  present  case  does  not  come  within  its  operation,  and  is  covered  by 
die  very  letter  of  art.  2399  Civil  Code. 

Mr$,  Garland  had  a  claim  agiunst  her  husband,  which  the  evidence  shows 
to  have  been  well  founded,  and  this  litigation  is  sufficient  proof  that  it  was  endan- 
gered by  the  derangement  of  her  husband's  affairs.  The  judgment  she  obtained 
was  for  the  amount  of  that  claim. 

We  think  that  hers  was  a  proper  case  for  a  separation  of  properly,  and  as 
there  is  nothing  to  impeach  the  fairness  of  the  sale,  made  by  her  husband  to 
her,  of  his  furniture,  in  payment  of  her  rights  under  the  judgment,  that  sale  is 
valid  and  binding  upon  the  plaintiff.    See  Civil  Code,  2402. 

The  evidence  adduced,  to  prove  the  origin  of  the  means  with  which  Mrs, 
Garland  purchased  the  other  property  seized,  is  not  satisfiictory  to  a  majority 
of  the  court,  and  if  it  should  be  true  that  the  price  paid  for  those  purchases, 
was  paid  by  the  husband,  the  sales  might  well  be  considered  as  simulated.  In 
deference  to  the  opinion  of  the  district  judge*  we  will  remand  the  case  to  be  tried 
before  a  jury. 
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PsKir  Id  making  this  disposition  of  the  case  we  will  remarlc,  tihat  it  is  nnnecesaaiy 

Ckockitt.  ^  examine  the  question*  whether  Mrs.  Oatland  was  bound  to  contribute,  after 
the  separation  of  property,  to  the  household  expenses,  and  to  those  of  the  educa- 
tion of  her  children — because,  admitting  that  she  was,  this  would  not  give  the 
plaintiff  the  right  to  seize  her  property,  as  he  has  done. 

It  is  ordered,  that  the  judgment  so  far  as  it  sustains  the  third  opposition  of  the 
heirs  of  Mrs.  Oatland^  in  relation  to  the  movables  transferred  by  W.  H.  Oar- 
land  to  her,  in  satisfaction  of  her  judgment  against  him,  be  affirmed.  It  is 
further  ordered,  that  the  judgment  be  otiierwise  reversed,  and  the  case 
remanded  for  trial  before  a  jury.  It  is  further  ordered,  that  the  costs  of  this 
appeal  be  paid  by  the  third  opponent  and  appellee. 


7a  814, 
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Deneufbourg  v.  DiDiONy  RoMER  et  al. 

Where  mortgige  property  ia  idld  at  the  initance  of  a  creditor,  a  previou  morCgag^e  creditor 
ii  eatitled  to  be  piid,  by  preference,  oat  of  the  proceeds,  onletf  the  leising  creditor  prove 
that  the  deieodant  baa  other  property  of  aaffloient  valae,  to  i atisfy  the  claim  of  the  prior 
mortgagee. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lta^  J.     Roheri 
Preaux^  for  plaintiff.     Miles  Taylor,  for  Cajffin.    By  the  court : 

Pkestor,  J.  This  case  differs  from  that  of  Young  v.  Municipality  No.  One, 
5  Ann.  736,  only  in  this,  that  in  the  former  case  the  defendants  had  sufficient 
property  to  satisfy  the  claims  of  the  opposing  creditors,  while,  in  the  present 
case,  the  defendants  are  insolvent,  and  the  property  seized  and  sold  under  the 
plaintiff's  mortgage,  is  the  only  asset  out  of  which  the  previous  judicial  mort- 
gages existing  upon  it  can  be  satisfied.  Under  the  dispositions  of  articles  301 
and  403  of  the  Code  of  Practice,  the  court  ordered  the  previous  judicial  mort- 
gages to  be  paid  out  of  the  funds  in  the  hands  of  the  sheriff,  and  allowed  the 
seizing  creditor  whatever  surplus  might  remain. 

The  plaintiff  prosecutes  this  appeal,  but  we  are  unable  to  perceive  upon  what, 
ground  he  expects  a  reversal  of  the  judgment. 

It  may  be'true  that  the  note  upon  which  he  obtained  judgment,  was  originally 
given  as  part  payment  of  the  price  of  the  land  sold  by  the  sheriff;  but  the  note 
bears  date  in  1640,  and  the  rank  of  the  vendor's  privilege  had  been  lost  for 
want  of  reinscription  within  ten  years,  when  the  sheriff's  sale  took  place  on 
the  18th  October,  1851. 

Judgment  affirmed,  with  costs. 


James  Davern  v.  Merchants  and  Planters'  Insurance 

Company. 

The  ini tired  who  violates  the  conditioiie  of  his  policy,  caxux>t  recover  from  the  anderwriterf . 

APPEAL  from  the  First  District  Court  of  New  Orieans,  Larue,  J.    Lamb 
and  Geo.  EustiSf  Jr.,  for  plaintiff.    E.  RawUf  fordefendant.    By  the  coiut : 
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EviTUy  C.  J.    The  plaintiff  had  inBnraiice  against  fire,  on  a  bnilding  described      Batxrh 
in  the  policy  as  a  two  stoiy*  double  tenement,  frame  housot  and  on  the  kitchen    MxRCHAirTs 
belonging  thereto.    After  the  insurance,  a  grocery  was  established  in  the  house,  jJJ^ JJJ'olf 
in  which  articles  denominated  hazardous,  in  the  memorandum  of  the  policy, 
were  sold.    The  building  was  destroyed  hj  fire.    According  to  the  conditions  of 
the  policy,  by  this  act  on  the  part  of  the  insured,  the  insurance  terminated. 

The  district  judge  gate  judgment  for  the  defendants,  and  we  concur  in  his 
opinion. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 


Catherine   Cornelson   et  al.  v.   Sun  Mutual   Insttrance 

Company  et  al. 

A  reward  fix*  the  oonvietion  of  a  penon  who  may  have  been  ooncenied  in  the  oommiaiion  of 

a  crime,  re&ra  to  a  crime  already  committed,  and  not  to  one  which  may  be  committed 

■abaeqnent  to  the  oiFer. 
A  reward  for  the  conviction  of  a  penon  who  may  have  been  concerned  in  the  perpetration  of 

a  specific  crime,  cannot  be  recovered,  by  the  infinrmant,  for  a  conviction  of  a  penon  of  a 

crime  leaa  in  degree  and  entirely  different 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
P.  S.  Warfieldf  for  plaintiffs.    H*  Gaither,  for  defendants.  By  the  court  :* 

RosT,  J.'  delivered  the  foOowing  opinion  :  On  the  5th  of  April,  1849,  the 
defendants  offered  a  reward  of  $3000  for  the  conviction  of  any  free  person,  of 
mature  age,  who  may  have  been  concerned,  either  as  principal  or  accessory, 
in  setting  fire  to  any  building  or  buildings  in  the  State  of  Louisiana. 

On  the  18th  of  November,  1850,  Henry  McQuaird  was  convicted,  on  the 
testimony  ef  the  plaintiffs,  of  having  n||[f<»iniialy  i^rftpnrprf  rnmhijotihlA  matters, 
and  placed  them  under  a  building  in  this  city,  w[y,h  int/^nt  ti}  ^nt  fir^  tn  it.  On 
the  21at  February,  1850,  by  virtue  of  that  conviction,  the  plaintiffs  claim  the 
reward  offered  by  the  defendants.  There  was  judgment  against  them,  and  they 
appealed. 

I  incline  to  the  opinion  of  the  district  judge,  that,  the  resolution  of  the  defen- 
dants offered  a  reward  for  the  conviction  of  persons  who  had  committed  the 
crime  to  which  it  alludes.  The  offer  of  a  reward  for  the  conviction  of  a  crime 
to  be  committed,  is  unnsual,  and  cannot,  it  seems  to  me,  be  inferred  from  the 
terms  used.  Besides,  I  cannot  get  over  the  objection,  that  the  reward  was 
offered  for  the  conviction  of  a  specific  crime,  and  that  McQuaird  was  prosecuted 
for,  and  convicted  of,  a  crime  less  in  degree  and  eolirely  different.  I  do  not  think 
we  have  the  power  to  enlarge,  by  implication,  the  obligation  of  the  defendants,  to 
extend  it  to  cases  not  named  in  the  resolution. 

I  think  the  judgment  ought  to  be  affirmed.    Judgment  affirmed. 

EusTis,  C.  J.  concurred. 

Preston,  J.,  dissenting.  The  defendants  are  a  number  of  Insurance  Com« 
panies,  doing  business  in  the  city  of  New  Orleans.  They  appear  to  have  formed 
a  voluntary  association  called,  **  The  Board  of  Underwriters  of  New  Orleans.'* 
On  the  5th  of  April,  1849,  they  offered  a  reward,  in  the  following  terms,  in  two 
newspapers  of  this  city  : 

*  SUdeO,  J*,  was  absent 
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CoRHKtsov  «<  Whereas  it  10  known  to  membera  of  tliiB  boaid,  that  frequent  cases  of  incen- 
81711  Mutual  cU&nsm  have  occurred  in  this  city  during  the  past  month ;  and,  whereas,  if  the 
IssuBAifCB  Co.  iocendiaries  continue  undiscovered,  the  most  destructive  consequences  to  pro- 
perty may  be  apprehended :  Be  it,  therefore,  resolved,  that  thifei  board  authorize 
its  secretary  to  offer  a  reward  of  thre^  thousand  doDars  for  the  conviction  of  any 
free  person,  of  mature  age,  and  two  hundred  dollars  for  the  conviction  of  any 
slave  who  may  have  been  concerned,  either  as  principal  or  accessory,  in  setting 
fire  to  any  building  or  buildings  in  the  State  of  Louisiana.*' 

The  offer  of  this  reward  was  not  withdrawn  until  the  6th  of  June,  1850,  in 
the  foDowing  terms  : 

Office  of  Board  of  Underwriters :  '*  One  thousand  dollars  reward  will  be 
paid  by  this  board,  for  the  conviction  (under  proceedings  instituted  during  the 
publication  of  this  notice)  of  any  free  person,  of  mature  age,  and  three  hundred 
dollars  fbr  the  conviction  of  any  slave,  who  may  have  ibeen  concerned,  either  as 
principal  or  accessory,  in  setting  fire  to  any  building  or  buildings  in  this  city  or 
in  Lafayette  ;  all  previous  rewards  are  hereby  canceled." 

Between  the  offer,  and  its  withdrawal,  to  wit,  on  the  22d  of  February,  1650, 
Catherine  ComeUon  denounced  Henry  McQuaird  and  wife  to  the  Recorder  of 
f  the  Second   Municipality  of  New  Orleans,  *'for  having,  on  the  night  before, 

attempted  to  bum  a  house,  occupied  by  Captain  Hunlt  on  Prytania  street, 
within  the  city,  by  setting  fire  to  shavings,  with  a  view  and  intent  to  bum  the 
same  down." 

They  were  indicted  on  the  11th  of  April,  1850,  for  having  ^'  maliciously  pre- 
pared combustible  matters,  and  put  them  under  the  building,  on  Prytania  street, 
occupied  by  Captain  Hunt,  with  intent  to  set  fire  to  and  burn  the  house." 

Mrs.  McQuaird  was  tried  on  the  Slst  of  May,  1850,  and'acquitted. 

Henry  McQuaird  was  tried  on  the  18th  of  November,  1850,  convicted  and 
sentenced  to  imprisonment  at  hard  labor  in  the  penitentiary  for  ten  years.  He 
was  convicted  on  the  testimony  of  Catherine  Comelson,  Mary  O^Kane,  and 
Sarah  PriUhard.    They  sue  for  the  reward  of  three  thousand  dollars. 

The  defendants  contend,  that  by  the  terms  of  the  reward  offered  by  them, 
they  intended  to  gi?e  it  for  the  conviction  of  any  person  who  had  set  fire  to  a 
building  before  it  was  offered.  We  cannot  doubt  but  that  the  object  of  the  ' 
offer  of  the  reward,  was  to  procure  the  conviction  of  any  person  who  had  or 
might,  during  the  existence  of  the  offer,  commit  arson,  that  others  might  be 
deterred  from  the  commission  of  the  crime,  by  the  exaaaple.  It  states,  tfiat 
"  frequent  cases  of  incendiarism  had  occurred  in  the  city  the  past  month,  and 
that  if  the  incendiaries  continued  undiscovered,  the  most  destructive  conse- 
quences to  property  may  be  apprehended."  The  defendants,  by  their  occu- 
pation, were  greatly  interested  in  the  prevention  of  fires.  On  account  of  these 
fiicts,  and  the  consequences  apprehended,  and  the  interest  of  the  defendants, 
they  offered  the  reward.  What  was  the  object  ?  To  prevent  fires.  What 
fires  ?  So  far  as  their  interest  was  concerned,  the  moving  cause  of  the  offer, 
future  fires.  How  were  they  to  be  prevented  ?  By  the  conviction  of  the 
incendiaries.  What  incendiaries  1  Those  guilty  of  the  acts  at  any  time  before 
the  conviction.  Is  the  offer  limited  to  offenders  before  the  date  of  the  offer  of 
the  reward  ?  It  does  not  say  so ;  and  the  date  of  the  offer  is  immaterial  to  the 
object  of  the  offer,  the  conviction,  in  order  to  prevent  fires. 

The  terms  of  the  offer  of  the  reward,  make  it  for  the  conviction  of  afr«e 
person  who  may  have  been  concerned  in  the  setting  fire  to  a  building.  These 
terms  refer  to  the  act  done  at  any  time  before  the  convictioD,  and  not  to  the 
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date  of  offeriog  the  reward.    If  the  board  had  referred  ezclusively  to  the  past,     Ck>BiiXL8ov 
they  would  have  said,  "  who  have  been  concerned ;''  if  exclusively  to  the  future,   gun  mutuai. 
•*  ^o  ahall  hereafter  be  concerned ;"  but  to  embrace  both  present  and  future  Iwsubahcb  Ck). 
offeDeea,  they  say,  **  who  may  be  concerned ;''  and,  we  think,  the  grammatical 
sense,  as  well  as  the  obvious  intention  of  the  defendants  was,  to  offer  the  reward 
for  a  conviction  without  reference  to  the  date  of  the  crime,  the  date  being 
immaterial  to  the  object. 

It  is  contended,  that  the  reward  was  withdrawn  on  the  6th  of  June,  1860, 
before  MeQuaird  was  convicted.  But  he  had  been  denounced  by  one  of  tne 
plaintiffs,  and  indicted,  no  doubt,  on  the  testimony  of  all,  before  the  reward  was 
withdrawn.  These  important  steps  having  been  taken,  before  the  offer  of  a 
reward  was  withdrawn,  entitles  the  plaintiffs  to  it,  if  the  prosecution  was  suc- 
cessful. The  legal  measures  necessary  to  a  conviction,  were  well  known  to 
the  defendants,  when  they  offered  the  reward.  Having  been  commenced,  at 
the  instance  of  the  plaintiffs,  they  acquired  an  inchoate  right  to  the  reward, 
which  the  defendants  could  not  afterwards  defeat.  All  offers  become  contracts 
when  accepted  by  such  action  as  wiU  accomplish  the  object.  In  this  case,  the 
plaintiffs  had  done  all  which  could  be  required  of  them,  to  accomplish  the  object 
of  the  reward,  except  to  attend  passively,  as  witnesses,  on  the  final  trial  of  the 
accused.  The  reward,  then,  depended  on  the  truth  of  their  denunciation  and 
the  success  of  the  prosecution  ;  not  the  will  of  those  who  offered  it. 

It  is  lastly  contended,  that  MeQuaird  was  convicted  of  the  crime  of  attempting 
to  set  fire  to  a  house,  and  not  of  the  offence,  for  the  conviction  of  which,  the 
defendants  offered  the  reward,  **  being  concerned  in  setting  fire  to  a^building.'* 
The  preamble  to  the  offer  of  the  reward,  shows  thatf  incendiarism,  to  use  their 
expression,  was  the  evil  they  yndertook  to  j^paest  by  the  reward.  The  punish- 
mentof  the  attempt  tended  to^lwfliobj^dt,  in  the  same  manner  as  the  punishment 
of  the  act,  perhaps,  as  effectually,  and  with  less  evil  to  the  defendants.  There 
could  be  no  motive  of  interest  for  offering  a  reward  for  the  one  offence,  which  v 
does  not  apply  to  the  other.  They  do  not  differ  in  the  degree  of  danger  which 
they  caused  to  underwriters. 

They  are  offences  of  the  same  nature,  of  the  same  tendency,  and,  so  near  in 
degree  of  guilt  and  of  evil  to  insurers,  that  I  think  the  defendants  must  have 
intended,  in  offering  a  reward  to  prevent  arson,  to  offer  it  for  each  species  of  the 
crime,  and  that  the  plaintiffs  and  others  might  reasonably  so  interpret  it. 


Robert  B,  Woodworth  v.  His  Creditors. 

Where  the  iniolTent  ingtitatea  proceedings  for  a  volantary  iiirrender,  and  hia  creditor!  fail 
to  attend  the  meeting,  it  \»  bis  daty  to  apply  to  the  court,  at  once,  to  appoint  the  iheriff 
syndic  The  ten  day •  within  which  actiong  of  fraad  may  be  brought  againat  him,  are  to  be 
oonnted  from  the  day  of  the  appointment  of  the  theriff. 

APPEAL  firom  the  Third  District  Court  of  New  Orleans,   Kennedy,  J. 
Durant  and  Homer,  for  plaintiff.     T.   Wharton  CoUens,  for  defendants. 
By  the  court:* 

RosT,  J.    On  the  3d  of  November,  1849,  the  plaintiff  instituted  proceedings 
for  a  cessio  honorum.    The  court  ordered  a  meeting  of  his  creditors,  to  take 

«£rZiiefi,/.,abBent  r 
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WooDWoBTH  i^Me  00  tfae  15tii  of  thttmoiitht  to  defibenta  on  his  affufs  lod  appobit  a  ^fsdic* 
HisCuoiTOBs  ^®°®  ^  ^^  ciediton  appeared  befm  the  notaiyy  who  certified  that  fut  to  die 
court  on  the  20th  of  NoTomber. 

No  aetioa  was  had  by  the  oonit  upon  that  certificate*  and  things  remained  in 
that  sitnation  no  til  the  3d  of  March,  1852,  when  Duncan  N.  ifeimen,  one  of 
the  creditors,  appealed  to  the  court,  by  petition,  stating  these  facts,  and  prayiag 
that  the  sheriflT  might  be  authorized  to  receive  the  property  surrendered,  and 
appointed  to  perform  the  functions  of  syndic.  The  appointment  was  made,  tod 
wtthio  the  ten  days  which  followed,  three  of  the  creditors  filed  their  petitkH!. 
charging  the  insolvent  with  having  fraudulently  concealed  his  property  at  the 
time  of  the  surrender,  and  praying  fi>r  his  arrest,  on  the  ground  that  they  had 
strong  reasons  to  believe  and  fear  that  he  was  about  to  avail  himself  of  the  stay 
of  proceedings  ordered,  to  keep  his  person  and  property  from  his  crediton. 
Upon  affidavit  of  these  and  other  facts,  and  of  the  grounds  of  their  belief,  the 
order  of  arrest  was  issued  and  executed,  and  the  insolvent  gave  bonds.  His 
counsel  then  moved  to  set  aside  the  order  of  arrest,  on  various  grounds.  The 
insolvent  has  appealed  from  the  judgment  discharging  the  rule. 

It  is  urged  in  behalf  of  the  appellant,  that  the  accusation  of  fraud  came  too 
late,  more  than  ten  days  having  expired  after  the  day  appointed  for  the  meetiDg 
of  the  creditors,  when  the  petition  was  filed ;  and  the  case  of  Caldtodl  t. 
BloomJUld,  2  L.  R.  503,  is  relied  on  in  support  of  that  position. 

The  two  cases  are  not  identical.  Bloomfield  was  in  actual  custody.  Upon 
the  certificate  of  the  notary,  that  none  of  his  creditors  had  attended  tfae  meetiDg» 
the  judge  had  appointed  the  sheriff  syndic  to  receive  the  surrender,  and  several 
months  had  elapsed  after  that  appointment,  when  the  insolvent  went  out  of  tfae 
prison  limits.  As  no  opposition  had  been  made  by  any  creditor,  within  tfae  tea 
days  which  followed  the  appointment  of  the  sheriff  as  syndic,  the  insolvent  was 
protected  by  the  27th  section  of  the  Act  of  1817,  and  it  is  clear  that  there  had 
been  no  breach  of  the  prison  limits. 

Woodworth  was  not  in  actual  custody,  but  had  instituted  proceedings  for  i 
voluntary  surrender.  When  he  found  that  none  of  his  creditors  had  attended 
the  meeting,  it  was  his  duty  to  have  applied  to  the  court,  at  once,  to  appoint  the 
aheriff  sjmdic,  so  that  he  might  surrender  to  him  the  property  ceded.  Inatead 
of  this,  he  retained  the  property  and  never  moved  in  the  matter.  While  tfaingp 
were  thus  kept  by  him  in  that  incompleto  state,  there  was  no  legal  surreoder, 
and  the  ton  days  within  which  actions  of  fraud  may  be  brought  against  inaoi' 
vento,  had  not  begun  to  run.  Under  the  express  provision  of  the  27tfa  sectioD 
of  the  Act  of  1817,  the  ton  days  were  to  be  counted  from  the  day  of  the  appoint- 
ment of  the  sheriff  as  syndic,  on  the  application  of  Mr,  Hennen ;  and,  as  this 
proceeding  was  instituted  within  the  ten  days  which  foOowed  that  appoiotmeot, 
the  ground  that  the  opposition  came  too  late  cannot  be  sustained. 

The  affidarit  for  the  arrest  contains  all  the  requisites  necessary,  under  article 
223  of  the  Ck>de  of  Practice.  The  district  judge  was  of  opinion  that  the  trntfa 
of  it  had  not  been  successfully  impeached,  and  a  careful  perusal  of  the  evidence 
has  not  brought  us  to  a  different  conclusion. 

Judgment  affirmed,  with  coats. 
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John  Brown  v.  Charles  Schmidt. 

The  parchaser  of  property  who,  withoat  authority,  pays  the  price  into  the  hand*  of  the 
notary,  incarg  the  rif k  of  the  deposit ;  and  where  the  notary  emhezzled  the  money,  it  wan 
held  to  be  the  parchaaer'a  Ion. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.  Brewer 
and  Purvis.,  for  plaintiif.  P.  A.  Ducros  and  Michael  Ilahn^  for  defendant. 
By  the  court : 

RosT,  J.  This  case  only  differs  from  that  of  Breen  against  the  same 
defendant,- 6  Ann.  13,  in  this,  that  it  is  not  shown,  as  in  that  case,  that  the 
defendant  had  authorized  the  plaintiff  to  deposit,  with  the  unfiuthful  notary,  the 
cash  portion  of  the  price.  Schmidt  had  other  monies  in  the  hands  of  the  notary 
at  the  time,  and  it  is  not  proved  that  when  he  applied  to  him  for  part  of  it,  he 
demanded  the  identical  money  deposited  by  the  plaintiff.  The  evidence,  as  it 
is  written  in  the  record,  certainly  raised  a  presumption  of  assent  on  his  part,  but 
it  was  not  enough  for  the  defendant  to  render  the  fact  probable,  he  should  have 
made  it  certain.  The  notaiy  having  absconded,  without  accounting  for  the 
amount  deposited,  we  are  of  opinion  that  the  plaintiff  must  bear  the  loss. 

It  is  proved  that  the  defendant  cannot,  even  noi^r,  give  the  plaintiff  a  clear 
title,  and  of  course  he  had  no  right  to  claim  the  purchase  money.  His  demand, 
in  reconvention,  was  therefore  property  dismissed.  The  appellant  has  asked,  in 
his  brief,  a  resolution  of  the  sale,  and  we  would  decree  it  in  his  favor,  if  the 
prayer  of  his  petition  was  not  inconsistent  with  that  form  of  relief.  As  the 
case  is  placed  before  us,  the  judgment  can  only  be  affirmed. 

Judgment  affirmed,  with  costs. 


AiHEE  Brusle,  Wife  of  Edward  Gottschalk,  v.  M.  Thomas. 

It  is  not  necesaary  for  the  assignee  of  a  daim  to  affix  her  signature  to  the  act  of  assignment 
and  subrogation ;  theinstitation  of  a  suit  upon  the  act  is  a  soffident  acceptance  of  it 

APPEAL  from  the  Third  District  Courtof  New  Orleans,  Kennedy^  h  Train 
and  Ooold^  for  plaintiff.    Bermudez^  for  defendant.    By  the  court: 

RosT,  J.  This  IS  a  suit  by  the  assignee  of  Chatau^  a  house  builder,  for  the 
balance  due  on  a  house,  built  by  him,  for  the  defendant. 

The  defence  is,  that  the  building  was  erected  by  contract,  and  that  the  price 
agreed  upon  has  been  more  than  pud.  The  district  judge  was  not  satisfied  with 
the  evidence  adduced  to  prove  the  contract,  and  gave  judgment  in  fiivor  of  the 
plantiff  on  the  quantum  meruit.    The  defendant  has  appealed. 

If,  as  alleged  by  the  counsel  for  the  appellant,  there  was  a  contract  in  writing, 
which  Chatau  obtained  from  the  defendant,  and  afterwards  fraudulently  refused 
tD  return,  this  should  have  been  alleged  and  proved,  and  Chatau  might  then 
have  been  compelled  to  produce  it ;  but,  on  the  pleadings  and  evidence,  the 
district  judge  correctly  held,  that  no  building  contract  had  been  proved. 
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THoif  AS  ^'  '^  objected  by  the  appellaiit,  dmt  the  plaiDtiff  is  not  properly  rabrogated  to 

the  rights  of  Ckatau^  because  the  act  of  subrogstioD  was  not  signed  by  her ;  her 
signature  was  not  necessary  to  the  Talidity  of  the  act,  and  the  institotion  of  tfaii 
suit  is  a  sufficient  acceptance  of  it. 

Much  of  the  evidence  adduced  to  prore  the  vahie  of  the  building,  connsts  of 
the  probable  estimates  of  witnesses  who  had  no  means  of  knowledge,  and  is  of 
no  value.  Pierre  BountU  however,  an  old  and  experienced  builder,  states  that 
he  has  examined  the  property  in  aD  its  details,  and  has  made  estimates,  the  result 
of  which  is,  that  the  value  of  the  entb-e  building,  as  it  stands,  is  finom  $4000  to 
$4500.  He  also  derives  his  knowledge  from  having  put  up  similar  baildini^ 
It  does  not  appear  that  the  witness  was  cross-examined,  by  the  defendaot,  in 
relation  to  his  estimates.  His  testimony  stands  unimpeached ;  there  is  nothing 
to  show  that  better  evidence  could  have  been  procured  by  the  plaintiff.  Under 
that  state  of  facts,  the  district  judge  assumed  the  value  of  the  building  to  be 
$4010,  and  gave  judgment  for  the  balance  due  on  that  valuation.  We  are 
unable  to  say  that  he  erred. 

Judgment  affirmed,  with  costs. 


Gillespie  v  Freeman  et  al. 

Police  janes  have  the  power  to  lay  oat  and  oonstroct  roads  and  to  erect  bridges,or  estaUiih 
ferries  over  all  water-eonnes  and  lakes,  whether  narigable  or  not. 

The  act  of  12tfa  March,  1818,  to  provide  further  and  more  effectually  ibr  the  police  of  pablk 
roads,  was  repealed  ao  far  aa  it  applied  to  the  Parish  of  Concordia,  by  the  act  of  the  Ttb 
Febnxary,  1829.  By  that  act,  plenary  and  anlimitted  powers  were  given  to  the  PolioB 
Jury  of  the  Parish  of  Concordia,  to  make  such  enactments  with  regard  to  roads  and  lereei 
aa  it  deemed  necessary  and  proper.  Under  the  act  of  1818,  it  waa  neoeasaiy  to  n»ke 
compensation  to  the  owner  for  the  land  taken  for  a  public  road.  The  act  of  18S9,  in  tUi 
respect,  repealed  that  act,  so  far  as  it  applied  to  the  Parish  of  Concordia.  And  ontil  tbe 
late  GoDStitatbn,  it  was  competent  for  the  Police  Jury  of  that  Parish  to  take  land  for  roadii 
without  making  compensation  to  the  owners. 

The  laying  out  of  a  road,  and  the  establishment  of  a  ferry,  are  acta  of  sovereignty  which  do 
nobody  barm.  No  warranty  or  obligation  to  indemnify  ever  arises  fhun  them,  without  la 
express  stipulation  to  that  effect 

APPEAL  from  the  District  Court  of  the  Parish  of  Ckmcordia,  Farrar,  J* 
Thomas  and  Snyder,  for  plaintiff".    By  the  court: 

RosT,  J.  The  pUuntiffs  purchased  from  Congress  a  body  of  land,  throiigb 
which  Cross  Lake  or  Cross  Bayou,  a  stream  not  navigable,  passes.  The  hod 
was  surveyed  and  sold  in  square  sections,  without  any  exception  or  reserratioo 
as  to  the  portion  covered  with  water. 

On  the  19th  of  November,  1845,  the  Police  Jury  of  the  parish  of  Concordia, 
where  the  land  is  situated,  passed  an  ordinance  establishing  a  public  feny  orer 
the  stream,  on  the  land  so  purchased  by  the  plaintiff,  and  fixing  the  rates  of  toll. 
This  ferry  was  subsequentiy  adjudicated  to  the  defendant,  Freematiy  at  public 
auction. 

The  plaintiff  obtained  an  injunction  against  Freenuuh  on  the  ground  that  police 
juries  have  no  right  to  establish  ferries  over  streams  not  navigable;  and  that,  if 
they  have,  they  must  previously  make  a  compensation  to  the  owner  of  the  land 
over  which  the  feny  is  established. 
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The  defendant  called  in  warranty  the  Police  Jury,  who  answered,  and  averred  Giuispu 
it  their  right  to  establish  the  feny  complained  of.  There  was  judgment  in  ^r^maii. 
their  favor,  and  the  plaintiff  appealed. 

There  is  no  doubt  of  the  power  of  police  juries  to  lay  out  and  construct  roads, 
and  to  erect  bridges  or  establish  ferries  on  the  them,  over  all  water  courses  and 
lakes,  whether  navigable  or  not.  A  road  leading  to  this  feny  was  laid  out  and 
opened  by  the  Police  Jury,  in  1837.  It  is  contended,  that  it  was  not  established 
in  conformity  with  the  provisions  of  the  act  to  provide  further  and  more  effectu- 
ally for  the  police  of  public  roads  in  this  State,  approved  March  12th,  1818. 
But,  as  the  52d  section  of  the  act  relative  to  roads  and  levees,  approved  Febru- 
ary 7th,  1829,  gives  to  the  Police  Jury  of  the  parish  of  Concordia,  pleoaiy  and 
unlimited  powers  to  make  such  enactments,  with  regard  to  roads  and  levees,  as 
they  may  deem  necessary  and  proper,  the  manner  of  proceeding,  presented  by 
the  act  of  1818,  was  not  binding  upon  them  at  the  time  of  the  laying  out  of 
the  road. 

The  second  ground  of  injunction  would  have  been  well  taken,  if  the  ordinance, 
establishing  the  ferry,  had  been  passed  after  the  promulgation  of  the  new 
Constitution.  As  it  is,  the  principles  settled  by  the  late  Supreme  Court, 
in  Renihrop  et  al.  v.  BourganSf  4  M.  R.  97,  appear  to  us  applicable  to  this  case. 
The  court  there  stated,  that,  during  the  existence  of  the  French  and  Spanish 
governments,  there  was  no  instance  of  any  payment  for  land  taken  for  public 
roads ;  and  appear  to  have  inferred,  fi:om  their  uniform  practice,  that,  as  those 
governments  granted  their  lands  gratuitously,  and,  as  the  opening  of  a  new  public 
road,  at  that  time,  greatly  benefited  the  lands  through  which  they  passed,  the 
grants  were  made  on  the  implied  condition,  that  such  portions  of  the  land 
granted  might  be  taken  for  public  use  as  the  public  interest  might  thereafter 
require.    Segin  v.  St.  MaxenV$  Syndic,  1  M.  A.  231. 

The  court  further  recognized,  that  in  the  absence  of  any  constitutional  pro- 
vision to  the  contraiy,  the  Legislature  of  Louisiana  had  succeded  to  the  rights 
and  powers  of  the  colonial  governments. 

It  is  true,  that,  in  1818,  an  act  was  passed,  providing  that  previous  compensa- 
tion should  be  made  to  the  owners  for  land  so  taken.  But,  as  observed  by  the 
Supreme  Court,  in  the  case  of  Rentkrop,  the  acts  of  our  Legislature  cannot 
restrain  the  powers  of  their  successors ;  and,  the  act  of  1829,  giring  plenary  and 
unlimitted  power  to  the  Police  Juiy  of  the  parish  of  Concordia,  in  relation  to 
roads  and  levees,  abrogated,  as  to  them,  the  act  of  1818,  and  restored  to  them 
the  powers  which  they  held  before  its  passage.  Ferries,  being  necessarily  a  part 
of  public  roads,  are  subject  to  the  same  rules. 

The  counsel  for  the  plaintiff  argued,  that,  as  he  kept  a  feny  at  the  same 
place,  the  value  of  which  would  be  materially  diminished  by  the  new  feny 
established,  he  is  entitled  to  an  adequate  compensation  for  the  alleged  injniy. 
This  is  an  error.  If  he  was  entitled  to  compensation,  it  would  be  only  for  the 
portH>n  of  his  land  taken  and  occupied  by  the  feny.  The  laying  out  of  a  road 
and  the  establishing  of  a  feny,  are  acts  of  sovereignty  which  do  nobody  harm. 
No  warranty  or  right  to  indemnify  ever  arises  from  them,  without  an  express 
stipulation  to  that  effect.  Merlin  Rep.  Trait  des  Souv.  We  are  of  opinion  that 
the  judgment  ought  to  be  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
bek>w  be  affirmed,  with  costs. 
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Same  Cas&— On  a  Re-Hearino. 

By  the  court: 

Prestoit,  J.    After  a  further  and  full  ezamioaUon  of  the  case,  we  are  1 
fied  the  judgment  heretofore  rendered  is  correct,  for  the  reasons  gi?en. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  heretofon 
rendered  by  this  court,  on  the  27th  March,  1848,  remain  undisturbed. 


0 

Massey  v.  Herman  et  al. 

Where  property  wu  lold  vnder  execatioii,  fusoordiDg  to  a  plan  made  by  the  defendant, 
which  prored  to  be  defective ;  and  a  number  of  the  pnrchaaen  had  a  new  plan  mtde, 
which  they  adopted;  it  was  held,  that  thia  new  plan  did  not  bind  the  purchaser,  who  wai 
not  a  party  to  it 

APPEAL  from  the  Fifth  District  Court  of  New  Orieans,  jBuc^noa,  J. 
"RMtiiw  and   QwM^  for  the  pliuntiff.     G.  B.  Duncan^  for  defeodaoto. 

By  the  court  :* 

EusTis,  C.  J.  This  suit  in?olves  the  question  of  the  ownership  of  a  sqaim 
of  ground  in  the  rear  of  the  former  suburb  St.  Mary,  between  Grazier  lod 
Common  streets.  It  was  adjudged  to  belong  to  the  plaintiff,  and  the  defendaiiti 
have  taken  this  appeal. 

The  defendants  are  in  possession.  There  is  nothing  in  the  character  of  the 
possession,  as  claimed  on  either  side,  which  affects  materially  the  title.  The  title 
to  the  property,  as  it  is  exhibited  by  the  documentary  evidence,  is  alooe  to  be 
considered.  The  defendants  being  in  possession,  the  plaintifTs  title  must  first  be 
examined. 

The  statement  of  the  facts  given  by  the  learned  judge  of  the  Fifth  District 
Court  of  New  Orleans,  is  offered  as  the  basis  of  the  argument  of  the  connselibr 
the  plaintiff;  its  correctness  is,  therefore,  conceded  by  the  pbintiff. 

My  impression  was,  from  the  first  moment  I  cast  my  eyes  upon  the  mtp* 
which  is  considered  as  establishing  the  location  of  the  square  in  favor  of  the 
phuntifTs  right,  that  it  was  conclusive  against  him  on  the  statement  of  the  facts 
on  which  he  relies.  With  the  plans  before  us,  scarcely  any  explanation  woold 
be  necessary  to  prevent  my  view  of  the  subject.  I  may  not  be  successfol,  bow- 
ever,  in  putting  it  on  paper  without  that  assistance. 

The  square  of  ground  ckiimed  by  the  plaintiff,  and  in  the  possession  of  A« 
defendants,  is  between  Common  street  and  Gravier  street,  and  bounded  by 
Adeline  street  on  the  east,  or  towards  the  river,  and  Jeanne  street  on  the  west 
At  the  time  the  rights  of  these  parties  originated,  it  formed  part  of  a  laiigs 
body  of  land  in  the  rear  of  the  suburb  St.  Mary,  and  was  an  unimproved 
marshy  waste.  The  titles  of  both  parties  ori^nated  in  a  sheriffs  sale,  made 
under  an  execution,  against  John  Gravier ^  in  1825.    At  this  sale,  Hofvord 


'  SlideU,  J.,  declined  to  sit  in  Una  case. 
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Hendenant  under  whom  the  plaintiff  claims,  purchased  a  square  of  ground  Kissir 
under  this  description:  a  square  of  ground,  containing  fourteen  lots,  situated  in  HiuiAir. 
the  suburb  St.  Mary,  and  designated  on  a  plan,  made  by  Gravier^  by  number 
9.  At  the  same  sale,  Lewis  Herman^  the  ancestor  of  the  defendants,  under 
whom  they  claim,  purchased  a  square  of  ground,  containing  fourteen  lots* 
situated  in  the  suburb  St.  Mary,  and  designated  on  a  plan,  made  by  Jchn 
Cftamer,  as  number  5. 

Id  this  plan,  square  number  5  is  described  as  bounded  by  Common, 
Gravier,  Adeline,  and  Jeanne  streets;  number  9,  as  bounded  by  Common, 
Ghravier*  AddKne,  and  Xllgdalen  streets;  and  lyimber  9,  is  marked  as  situated 
to  the  east  of  number  5,  and  on  the  opposite  side  of  Adeline  street,  which 
intervenes. 

This  plan,  which  is  the  commencemiant.of  title  of  both  parties,  it  does 
not  appesr,  ever  was  located ;  it  existed  on  paper,  mere]|y  having  the  sanction 
of  Gramer^  for  the  purpose  of  effecting  the  sale  of  the  land  in  squares.  It 
was  handed  by  Gram^rlothe  sheriff,  previous  to  the  sale,  and  deposited  in 
the  sheriff's  office. 

By  the  purchase,  at  8heriff*s  sale,  it  appears,  that  Hinder son\s  square  called 
for  a  location  between  Adeline  street  and  Magdalen  street,  and  HermarCs 
square,  for  a  location  between  the  former  and  Jeanne  street ;  Adeline  street 
intervening  between  the  two  squares,  and  each  having  a  part  on  it. 

There  was  no  location  under  the  plan  of  Gramer^  and,  it  is  contended  by 
the  plaintiff's  counsel,  that  there  could  have  been  none.  Be  it  so  ;  although 
I  concur  with  my  brother  Preston,  in  thinking  that,  as  &r  as  the  location  of 
the  part  of  these  squares  is  concerned,  the  possibility  of  the  location,  under 
that  plan,  is  a  matter  of  absolute  demonstration. 

Wlien  the  purchasers  of  the  squares  on  Common  street  attempted  to  take 
possession,  they  discovered  that  Gravier  had  made  a  mistake,  and  that  one 
of  the  sqnares,  nearer  the  river,  had  been  already  sold  to  Mr.  FrereU  and, 
consequently,  the  purchaser,  Batesy  had  no  right  whatever  to  any  of  the  land 
sold,  he  having  bid  for  what  was  the  property  of  Mr.  Freret,  and  not  of 
Chraviert  the  debtor  in  execution.  Bringier^s  plan  was  then  made.  A  square 
was  added,  in  the  rear,  to  the  lots  on  Common  street,  and,  for  the  purpose 
of  letting  in  Bates,  and  giviug  him  a  square,  the  purchasers  in  the  rear  of  it, 
were  each  crowded  back  one  square.  Under  this  arrangement  and  location, 
tbe  purchaser  of  the  square  between  Adeline  and  Magdalen  streets,  seeks  to 
onst  the  purchaser  of  the  square  between  Adeline  and  Jeanne  street. 

This  plan  of  Bringier  was  afterwards  ratified  by  the  heirs  of  Chavier^ 
and  has  been  recognized  by  the  municipal  authority,  and  the  defendant  is  in 
possession  of  the  square  between  Adeline  street  and  Jeanne,  as  designated 
in  that  plan. 

The  numbers  of  the  lots  on  this  plan  are  changed  ;  that  in  the  possession 
of  the  defendants  being  numbered  9,  and  bearing  the  name  of  Henderson 
marked  upon  it,  while  the  number  and  name  of  the  defendant's  are  transferred 
to  the  square  on  the  other  side  of  Jeanne  street. 

It  is  very  clear,  that  this  change  in  the  number  and  name  amounts  to  nothing. 
The  plan,  so  far  as  the  heirs  of  Gravier  were  concerned,  was  one  of  location 
exclusively,  and  not  of  ownership,  it  purported  nothing  else ;  indeed,  they  had 
no  right  to  determine,  in  the  slightest  degree,  any  matter  of  right  touching  the 
ownership,  among  the  general  purchasers,  at  the  sherifTs  sale.    When  it  is  con- 
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iUarad  thftt  the  defendant's  ■ncestor  nefer  wti  a  party  to  tliia  phDof  Bnmgdr^ 
Hnuiuv.  ^  ^®  amngementa  in  virtue  of  which  it  waa  made,  he  cannot  be  held  bound  bjr 
itt  aa  affecting  hia  rights  acquired  under  the  aheriff'a  sale.  Let  him  be  held  to  it 
as  a  location,  and  it  gives  to  him  the  square,  which  he  has  got  under  the  dea- 
cription  of  location,  which  his  title  called  for. 

But,  to  return  to  the  plaintiff's  title.  If  we  give  the  plaintiff  the  square  in 
dispute,  the  location  defeats  the  calls  of  his  title.  He  is  not  then  bounded  iQr 
Magdalen  street,  on  the  side  next  the  river,  but  by  Adeline  street,  and  ia  not 
bounded  on  the  other  side  by  Adeline  street,  but  by  Jeanne  street.  The  deftn- 
dants,  too,  who  hold  the  square,  with  the  servitudeeof  way,  of  light,  and  of 
drain,  on  Adeline  and  Jeanne  streets,  according  to  the  calls  of  their  title,  are 
transferred  to  another  square,  which  they  repudiate,  and  some  one  else  owns. 

The  parties  in  this  business  have  undertaken  to  make  room  for  a  purchaser 
who  never  had  any  titie,  by  displacing  the  several  purchasers  of  the  squares  on 
Common  street.  I  have  not  been  able  to  discover  any  act  of  the  defendanto*  or 
their  ancestor,  which  binds  them  to  this  arrangement,  and,  consequently,  I  think 
the  plaintiff  cannot  recover. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  judgment  ren- 
dered for  defendants,  with  costs  in  both  courts. 

RosT,  J.    I  concur  in  this  opinion. 

Preston,  J.,  dissenting.  In  1825,  many  executions  were  issued  against  Jean 
Gravier.  He  had  made  a  plan  of  that  portion  oflhe  suburb  St.  Mary,  bounded  by 
St.  Paul,  Common,  Bolivar  and  Hevia  streets.  He  divided  it,  by  the  plans,  into 
thirty-two  squares,  which  the  sheriff  seized  and  sold,  in  January,  1825,  according 
to  the  plan. 

There  were  eight  squares  fsonting  upon  Common  street,  numbers  29,  25f  21, 
17,  13,  9, 5  and  1.  The  numbers  29  and  25  were  reserved  from  the  sale,  aslucving 
been  previously  sold ;  number  21  was  adjudicated  to  Mr,  BateSy  but  had  also 
been  previously  sold,  to  Mr.  Frerel,  so  that  the  purchaser  acquired  no  titie. 
The  other  five  squares  on  Common  street,  were  respectively  adjudicated  to 
LicqueU  CaiUont  Henderson,  Herman^  and  Goodman.  Bates  could  not  obtain 
possession ;  and,  in  consequence  of  it,  and  other  supposed  inaccuracies  of  Ghaviet** 
plan,  which  exhibited  no  scale  or  measure  of  the  streets  and  squares,  an  entirely 
new  plan  was  made  by  Lovis  Bringier,  Surveyor  Qeneral  of  the  State,  and 
adopted  by  most  of  the  purchasers  at  the  sheriff's  sale,  by  a  notarial  act,  dated 
the  14th  of  July,  1831.  By  it,  another  square  was  added  to  those  fronting  on 
Common  street,  fro^i  the  vacant  ground  of  Gravier  in  the  rear ;  and  Bates,  who 
had  purchased  nothing,  was  allowed  the  square  adjudicated  to  Licquet ;  and  as 
successively,  Caiilon^  Henderson^  Herman^  and  Goodman^  were  assisted  the 
auccessive  squares  in  the  rear  of  those  purchased  by  them.  Most  of  the  pur- 
chasers signed  this  act,  and  are,  therefore,  bound  by  it.  Their  locations  inUr  «e, 
are  not  only  binding  upon  them  by  the  agreement,  but  are  probably  entirely 
quieted  by  prescription. 

But  Herman  never  signed  this  act,  and,  of  course,  is  not  bound  by  it.  Hia 
widow  and  heirs  are  entitied  to  their  location,  accordmg  to  Chramer*s  plan,  if  it 
can  be  found,  and  there  be  no  just  reason  to  prevent  their  obtaining  it.  A  plan 
should  be  a  picture  of  the  ground,  and  those  who  purchase  by  a  plan,  should  hava 
the  ground  it  depicts,  if  possible. 

The  district  court  has  made  a  most  clear  and  exact  statement  of  the  ooatorial 

facts  which  the  record  presents,  and  have  come  to  the  conclusion,  that  it  waa 

'  not  possible  to  locate  these  purchasers  according  to  Gravier's  plan,  and,  there* 

fore,  compels  the  widow  and  heirs  of  Herman  to  submit  to  Bringier^s  plan  and 
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aUtiaomf^  not  partmi  to  it.  He  pressnlB  9b  strong  a  case,  of  equiftjr,  ob 
behalf  of  the  plaintiff,  after  an  elaborate  examination  of  all  the  circnnutances, 
ent  of  which  Bringier^s  aarveys  and  plan  were  adopted,  not  only  by  the  pnr- 
efaaaers,  from  the  Bheriff,  of  Chavier^s  properly,  but  by  the  city,  that  I  regret 
tfie  defendants  have  not  yielded  to  his  conclnsions,  especially  as  there  cannot  be 
much  difference  between  the  valne  of  their  square  and  the  one  assigned  them 
by  Uie  plan  immediately  in  the  rear.  They  insist,  however,  that  their  sqoaro 
can  be  located  by  Chavier's  plan,  and  will  submit  to  no  other  location. 

I  am  forced,  by  the  evidence,  to  decide,  that  they  can  be  located  by  that  plan, 
and,  to  yield  to  their  demand,  except  so  far  as  the  streets  laid  out  by  Bringier, 
especially  St.  Jean  street,  may  encroach  on  their  location.  These  were  adopted 
by  the  city ;  werepublicly  opened,  without  opposition,  onbehalf  of  the  defendants; 
have  been  used  for  twenty  years,  and  cannot  now  be  disturbed.  The  fact,  that 
Bringier  opened  the  four  streets,  in  front  of  the  defendants,  fifty  feet  wide, 
while,  by  Oravier*s  plan,  they  were  not  more  than  forty,  if  so  much.  Also,  a 
different  location  of  St.  Adeline  street,  and  other  changes  of  the  plan,  wiU 
probably  deprive  the  defendants  of  a  front  on  that  street,  because  their  front  may 
be  located  more  than  a  hundred  feet  in  the  rear  of  its  present  site.  If  this  should 
be  the  result,  they  must  submit;  for  the  city  alone  had  the  right  to  open,  make, 
and  keep  in  repair  the  streets,  and  were  not  bound  by  ChravUr's  location  of  St. 
Adeline  street.  Besides,  their  defence  is  a  hard  one ;  and  they  cannot  maintain 
title  to  ground  which  their  location,  according  to  Chravier's  plan,  by  which  they 
purchased,  does  not  call  for,  except- by  naming  a  street  which  did  not  exist,  and 
which  was  afterwards  bcated  elsewhere. 

The  titles,  plans,  and  evidence,  folly  prove,  that  St.  Paul  street  was  well 
known  and  established  on  the  ground,  at  the  early  day  at  which  the  sheriff's 
sales  were  made,  and  that  this  street,  also  square  29,  and  Gironde  street,  as  to 
their  front  on  Common  street,  corresponds  on  Bringier* a  plan  exactly  with 
Chavier^s  plan,  so  that  the  corner  of  Hospital  and  Common  street  corresponds 
on  the  two  plans  and  on  the  ground. 

Now,  the  plan  of  Gravier  shows  five  squares  and  five  streets  fronting  on 
Common  street,  between  that  comer  and  the  square  adjudicated  by  the  sheriff  to 
Dr.  Herman^  according  to  that  plan.  The  squares  have  each  five  lots,  fronting 
on  Common  street.  It  is  well  known,  and  sufiUciently  proved,  by  the  titles, 
[dans,  and  evidence,  as  specially  stated  in  Oramer^s  sale  to  FrereU  and  the 
exchange  of  the  latter  with  the  Charity  Hospital,  that  the  lots  were  each  sixty 
French  feet  in  width.  Oravkr^s  streets  averaged  fi>rty  French  feet  in  width. 
So,  that,  using  these  data,  we  find,  with  certain^,  that  the  corner  of  Herman's 
square  and  Common  street,  on  the  river  side,  should  be  fixed  at  seventeen 
hundred  French  feet,  from  the  comer  of  the  Hospital  square  and  Common 
street,  on  the  river  side. 

The  ci^  surveyor  should,  therefore,  locate  the  defendants  comer  on  Common 
street,  on  the  river  side,  at  the  point  this  calculation  gives. 

They  are  entitled,  by  Gravier* s  plan,  to  two  hundred  and  forty  French  feet 
on  Common  street,  running  to  the  rear  from  the  point  just  established,  by  feur 
handredand  twenty  French  feet  in  depth. 

Ttim  location  will  probably  romove  the  defendants  upwards  of  one  hundred 
feet  in  the  resr  of  their  present  front  on  St.  Adeline  street.  If  so,  the  plaintiff 
is  enlatled  to  this  point,  with  all  the  ground  between  that  street  and  the  defen- 
dnfts*  bcatiott;  no  street  can  be  opened  immediately  in  fhmtofthe  defendants 
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Hunt  locfttiom  wItiBoiittherathorityofthedly.  They  wiO  be  indenmiied  howerar, 
HnHAv.      piobebiy  bj  having  two  fioiitB  on  St.  Jean  atreet. 

Equity  obligeame  to  declare  alao,  that  the  plaintiff  wiD  be  eotided  to  the  defen- 
danta*  ri^ata,  under  the  act  of  the  14th  July,  1831,  and  plan  of  BrimgUr^  and,  by 
▼irtae  of  those  righta,  to  locate  the  remainder  of  his  quantity  on  tiie  pound 
immediately  in  tibe  rear  of  the  two  hundred  and  forty  French  feetAontittg  on 
Common  street,  belonging  to  the  defendants,  including  in  that,  two  hundred  and 
forty  feet  on  St.  Jean  street,  which  has  been  opened  by  the  city,  without 
opposition  from  the  defendants. 

There  probably  was  some  difference  between  the  courses  of  the  side  lines  on 
Gratier^s  and  Bringier's  plans.  It  is  so  imperfectly  proved,  that  it  cannot  be 
conaidered. 

I  think  the  judgment  of  the  district  court  should  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  district  court  to  cause  the  defendants  to  be 
located  and  quieted  in  their  possessions,  according  to  the  opinions  herein 
expressed,  at  the  distance  of  fourteen  hnndred  French  feet  on  Common  street, 
in  the  rear  of  the  corner  of  that  and  Gironde  street;  and  that  the  plaintiff  should 
be  condemned  to  pay  the  costs  of  the  appeal. 

An  application  for  a  re-hearing  was  refused. 


Lowe  and  Pattison  v.  Henry  Penny. 

One  partner  cumofc  bind  bii  co-partner  by  a  note,  given  after  the  dissolation  of  the  paiftner' 
ahip,  for  a  partnenhip  debt.  Bot  if  the  diaoolation  of  the  paitnerahip  waa  not  known  at 
the  timet  to  the  person  taking  the  note,  the  co-partner  woald  be  bound. 

To  protect  one  partner  from  the  acta  of  the  other,  after  a  diaaolation  has  taken  place,  pablic 
notice  of  the  disaolation  ihoold  be  given.  To  those  with  whom  the  firm  has  traded,  par- 
ticalar  notice  is  necessary,  or  notice  of  the  dissolation  must  be  carried  home  to  them. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
TA.  N>Og<Un,  for  plaintiffs.     /.  Ad,  Rozier,  for  defendant.  By  the  court  :* 

PREmif^J.  The  defendant  is  sued  on  a  promissory  note,  purporting  to  be 
-  signed  ^y^enny  and  Harvey. 

He  Benied  that  he  signed  the  note,  and  that  he  was  a  partner  of  Harvey's 
at  the  time  dt  was  signed. 

Iir  answer  to  interrogatories  propounded  to  bim,  he  admits,  that  he  elitered 
m|p.|^inercantile  partnership  with  Harvey ^  at  Miller's  Bluff,  in  Arkansas,  0n  the 
'20th  of  November,  1844,  to  continue  for  the  term  of  three  years;  but  states, 
that  he  engaged  in  mercantile  business  in  Mexico,  during  the  war,  and  that,  in 
his  absence,  Harvey  moved  from  Miller's  Bluff,  where  their  partnership  was 
established,  and  took  bis  stock  of  goods  with  him,  and  that  he  received  nothing 
from  the  same. 

A  witness  states,  that  in  the  winter  of  1647  or  1848,  Harvey  came  to  New 
Orleans  for  the  purpose  of  purchasing  goods,  and  applied  to  the  plaintiffs  to  get 
him  a  credit  for  the  firm  of  Penny  and  Harvey ^  with  the  house  of  Samuel 
Jonett  Jr.,  a  grocer;  that  the  plaintifis  did  get  them  the  credit,  on  the  promise 
of  Harvey,  that  his  firm  would  ship  cotton  to  meet  the  debt. 

^Emtii,  C.  J.,  didnotsitin  this  case. 
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He  further  provee,  that  the  plaintiffs  had  to  pay  the  debt,  and,  in  the  summer        Lowe 
of  1848,  sent  him  to  Arkansas  to  close  the  account  they  had  against  Penny  and        Puiit. 
Harvey^  which  he  did  at  Harvey^s  residence,  by  tal&ing  the  note  sued  upon  for 
the  groceries  sold  by  Jones, 

This  testimony  leads  to  the  conclosion,  that  the  debt  was  contracted  in  the 
winter  on  847,  during  the  existence  of  the  partnership  of  Penny  and  Harvey, 
though  only  liquidated,  by  note,  in  August,  1848. 

It  is  true,  as  contended,  that  the  execution  of  the  note,  after  the  expiration  of 
the  partnership,  would  not  bind  the  firm.    5  R.  R.  174.    5  N.  S.  324. 

But,  as  to  the  corsespondents  of  the  firm,  the  dissolution  must  be  made 
known,  either  by  notice,  or  such  acts  as  raise  a  reasonable  presumption  of  the 
fact.  Story  on  Partnership,  §  160.  The  fact  that  Harvey  moved  the  stock 
from  Miller's  Bluff  to  Harvey's  Landing,  was  not  sufficient  to  raise  the  pre- 
sumption. The  distance  is  not  shown ;  perhaps  it  was  a  more  eligible  place  for 
the  business.  So  the  fact,  that  Penny  went  trading  in  Mexico  during  the  war, 
did  not  necessarily  induce  the  belief  that  he  had  ceased  to  be  a  partner.  He 
may  have  taken  a  part  of  the  stock  to  Mexico,  as  the  most  advantageous  manner 
of  carrying  on  the  business  of  the  firm. 

It  is  true,  as  urged,  that  the  act  of  a  partner,  after  the  dissolution,  in  giving  a 
note  for  a  debt  of  the  partnership,  does  not  bind  the  other  party.  5  R.  R.  174. 
5  N.  S.  324.  But  this  principle  is  governed  by  the  same  rule  which  governs 
the  contractor  of  the  debt.  To  apply,  the  dissolution  of  the  partnership  must 
be  known  at  the  time.  Penny  should  have  given  public  notice  of  its  dissolution, 
and  a  particnllr  notice  to  those  with  whom  the  firm  traded,  or  knowledge  of  its 
dissolution  should  be  brought  home  to  them.  Now,  the  witness,  who  was  the 
agent  of  the  plaintiffs  to  take  the  note  sued  on,  was  expressly  asked,  in  the  sixth 
cross-interrogatory :  '*  Were  not  the  plaintiffs  aware  that  Harvey  was  no  longer 
in  the  employ  of  Penny  at  the  time  the  note  was  signed  ?"  and  answers  dis- 
tinctiy  in  the  negative.  The  word  employ  means  partnership,  as  applicable  to 
the  case,  or  nothing,  and  so  the  witness  must  have  understood  it. 

It  is  true,  that  the  evidence  in  this  case,  is  not  entirely  satisfactory  toj 
especially  as  to  the  nature  and  origin  of  the  debt,  and  the  relation  of  Jj^Min^  a  a^  ^^ 
Harvey  to  each  other;  but  it  satisfied  the  district  judge,  and  it  is  i^T^Jf^Sta^      ^^  i 
ctent  as  to  authorize  the  reversal  of  his  judgment,  which  is  afi5rme\  ymti  costs. 


Same  Casb — On  a  Rb-hearino. 


By  the  court:* 

RosT,  h  After  a  furtiier  and  full  examination  of  the  case,  we  are  satisfied 
the  judgment  heretofore  rendered  is  correct,  for  the  reasons  given. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judgment  heretofore 
rendered  by  this  court,  on  the  8th  of  December,  1851,  remain  undisturbed. 

^SUddl,  J.,  wftB  abieot. 
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Joshua  P.  Tatum  r.  Wright,  Williams  A  Co. 

Plaintiff  sold  his  cotton,  in  Arkansas,  lo  a  parcfaaser,  who  paid  the  largest  proportion  of 
the  price  in  coanterfeit  bank  notes;  the  purchaser  brought  the  cotton  to  New  Orleans, 
and  defendants  adTanced  on  it  Plaintiff  saed  defendants  for  the  rahie  of  the  cot- 
ton. It  was  held,  that  he  oooM  not  roooTer,  notwillistanding  the  statato  of  AikaiMas 
provides  that  the  owner  may  reoorer  the  pmpvrtyout  of  which  ha  baa  been  swindled^ 
Ciomany  sabseqaeot  bolder.  And,  by  the  conit:  We  ctnnot  enforce  a  rale^  resting  for 
its  exercise  in  comity,  to  the  detriment  of  the  rights  of  oar  own  citizens,  secured  under 
our  own  laws,  and  the  interests  of  commerce.  The  plaintiff,  in  this  case,  by  putting  his 
cotton  in  the  possession  of  the  purchaser,  as  owner,  reposed  confidence  in  him,  guve  him 
credit,  and  enabled  him  to  commit  a  fraud  on  tiie  defendants ;  and  the  equity  of  the  original 
owner  is  not  equal  to  that  of  the  defendants,  who  have  parted  with  their  money,  on  the 
faith  of  a  state  of  things  which  the  plainlifi;  himself,  was  the  cause  of  being  created. 

APPEAL  from  the  Secood  District  Court  of  New  Orleam,  Lea,  J.    Bcnford 
and  Finney t  for  plaintiff.     Tho».  Allen  Clarke^  for  defendants.    By  the 
court: 

EusTis,  C.  J.  The  plaintiff,  who  is  a  planter,  residing  in  the  State  of 
Arkansas,  recovered  judgment  against  WrighLy  WUlianu  4*  C^m  eotton  foctors 
of  this  city,  for  the  sum  of  seven  hundred  and  one  dollars,  being  the  value  of 
fourteen  bales  of  cotton.    The  defendants  have  taken  this  appeal. 

The  substance  of  the  plaintiff's  esse,  as  stated  in  his  petition,  is  this :  The  plain- 
tiff's cotton  was  in  a  warehouse  in  Wilmington,  Union  county,  Aituusas,  where 
the  plaintiff  lives.  A  man  by  the  name  of  WUUamt^  representing  himself  as  a 
member  of  the  defendants*  house,  purchased  the  cotton  fnmi  the  plaintiff,  on  or 
about  the  12th  of  February,  1851.  The  plaintiff  delivered  the  cotton,  and 
received  in  payment  of  the  price,  seventeen  bills,  purporting  to  be  of  the  Union 
Bank  of  this  city,  of  fifty  dollars  each,  and  some  forty  dollars  in  money.  On 
the  day  of  the  sale,  the  cotton  was  shipped  on  board  a  steamer,  and  consigned  tn 
to  the  defendants,  in  New  Orleans,  who  received  it  on  its  srrival.  The  man, 
caUing  himself  WiLLiams^  was  a  swindler,  and  the  notes  were  counterfeit,  and  the 
plaintiff  was  thus  definuded  and  cheated  out  of  his  cotton.  The  plaintiff  coo- 
tends,  under  these  fscts,  that  he  was  never  divested  of  the  ownership  of  the 
cotton,  and  so  held  the  district  judge,  who  gave  judgment  accordingly. 

It  appears  the  cotton  was  shipped,  under  a  bill  of  lading,  to  the  defendants. 
On  the  arrival  of  the  steamer,  Williams  called  at  the  defendants*  counting-house, 
stating  that  he  had  come  down  with  the  cotton,  and  on  the  receipt  of  the  bill  of 
lading,  with  other  bills  of  lading  from  the  clerk  of  the  boal,  the  defendants 
advanced  him  $500  on  the  shipment. 

The  argument  in  favor  of  the  plaintiff's  case  is,  that  the  title  or  right  of  owner- 
ship of  W%lliam$y  must  be  determined  by  the  laws  of  Arkansas,  the  place  where 
the  purchase  was  made ;  and  if,  by  those  laws,  the  property  was  not  vested  in 
him,  by  his  purchase,  no  transmission  of  the  thing  elsewhere,  or  any  transfer  by 
sale  or  otherwise,  could  remedy  this  want  of  title,  and  consequently  the  title 
remained  unchanged  in  the  plaintiff.  It  is  said,  and  it  seems  to  be  conceded, 
that  a  statute  of  Arkansas  makes  the  crime  of  swindling  larceny,  and  provides 
that  the  original  owner  may  recover  his  propeity,  out  of  which  he  has  been 
swindled,  against  any  subsequent  holder.  The  effect  of  this  statute  would  be 
to  make  the  title  acquired  by  WUliam$  absolutely  void. 
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AnUioritiei  have  been  adduced  in  snpport  of  thb  argument  which,  it  is  con-  Tatvii 
tended,  are  uncontradicted,  and  that  the  rule  is  well  establiBhed,  Uiat  a  title  void  wrToht. 
in  the  place  where  it  is  created  and  acquired,  ia  void  every  where,  and  can 
olrtain  no  validly  by  the  transmission  of  the  subject  of  it  to  another  jurisdiction. 
We  have,  on  several  occasions,  been  very  much  embarrassed  in  the  application 
of  what  are  asanmed  to  be  established  rules  in  the  conflict  of  laws,  and  we  have 
been  admonished  of  the  danger  of  recognizing  any  rule  as  of  universal  applica- 
tion, nnier  all  oeOtingencies  and  circumstances,  without  any  exception  whatever. 
The  facts  of  this  case,  we  think,  prevent  it  from  faUing  under  the  rules  urged 
by  counsel  as  exclusively  regulating  it. 

From  die  evidence,  and  indeed  from  the  plaintiiT's  own  statement  of  his  case, 
it  is  manifest,  that  at  the  time  of  the  sale  of  the  cotton,.  New  Orleans  was  to  be 
lis  destination,  and  that  it  was  to  be  sent  therefor  purposes  of  traffic  and  resale. 
The  swindler  personated  a  member  of  the  mercantile  house  in  this  city ;  the 
cotton  was  in  a  warehouse  on  the  bank  of  the  river,  and,  the  plaintiff  himself 
alleges,  was,  on  the  day  of  the  sale,  shipped  on  board  the  steamer  bound  to  New 
Orleans,  and  consigned  to  the  defendaots'  house. 

There  is  no  question  as  to  the  agreement  to  sell,  and  the  d^veiy,  under  the 
agreement,  of  the  cotton  to  the  purchaser,  nor  as  to  the  receipt  of  some  forty 
dollars  in  money  and  the  bank  notes  in  payment  of  the  price.  Under  the 
common  law,  whidi  prevails  throughout  the  United  States,  these  facts  would 
vest  the  property  in  the  vendee*,  and  a  sale  by  him  to  a  bond  fide  purchaser,  for 
a  valuable  consideration,  would  be  valid.  It  is  the  same  under  our  system  of 
juiispmdence. 

The  plaintiff  transferred  the  possession  of  the  cotton,  with  the  intention  of 
^vesting  himself  of  it.  Knowing  the  purpose  for  which  the  possession  of  it  was 
•ought,  and  for  which  it  was  to  be  made  available,  he  surrendered  the  dominion 
over  it,  and  enabled  the  purchaser  to  transmit  it  to  its  destination,  as  cotton  is 
usually  sent  to  market,  for  sale.  He  was  cheated  by  false  tokens  end  fiilse 
representations.  But  the  deliveiy  to  the  purchaser  animo  demini  enabled  the 
purchaser  to  appear  as  the  owner,  and  obtain  a  bond  fide  advance  on  the  cotton, 
m  the  ordinary  course  of  trade  in  this  market.  This  is  not  a  delivery  to  an  agent 
or  a  trader,  but  to  a  person  whose  avowed  object  was  to  use  it  in  commerce  in 
liew  Orleans. 

SupfKNungthe  effect  of  the  statute  of  Arkansas  to  be  as  contended  for  by  the 
oounsel  for  the  plaintiff,  we  cannot  enforce  a  rule,  resting  for  its  exercise  in 
comity,  to  the  detriment  of  the  rights  of  our  own  citizens,  secured  under  our 
Iaw0t  and  the  interests  of  conmierce. 

The  plaintiff,  in  this  case,  by  putting  his  cotton  in  the  possession  of  the 
purchaser,  as  owner,  reposed  confidence  in  him,  gave  him  credit  and  enabled  him 
lo  commit  a  fmud  on  the  defendants  ;  and  the  equity  of  the  original  owner  is 
not  equal  to  that  of  the  defendaiitB,  who  have  parted  with  their  money,  on  the 
hadk  of  a  state  of  things  which  the  plaintiff  himself  was  the  cause  of  being 
created. 

The  judgment  of  the  district  court  ia  therefore  reversed,  and  judgment 
rendered  for  the  defendants,  with  costs  in  both  courts. 
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Julius  and  Andrew  Simpn  v.  M.  M.  Miller. 

Innkeepen  are  refponribla  only  for  what  if  usiiany  and  ofdinarUy  in  the  trnnki  of  ^Favelera— 
their  dothea  and  the  money  neceuary  for  their  joomey.  Bat  the  landlord  if  not  reapcn- 
aible  for  the  unknown  treafnre  of  the  traveler,  onlef  a  placed  in  faif  hflBd^ 

The  room  aafigned  to  a  traveler,  by  an  innkeeper,  ia  the  proper  place  for  the  depofit  of  hif 
tmnk. 

APPEAL  from  the  Pi0ii  District  Cotirt  of  New  OrleanB,  Buchanan^  J. 
/.  Lmn^fon,  fi>r  phuntiA.  C  RoscliiUj  for  defendant.  By  the  oonxt:* 
(Preiton,  J.,  diBseoting.) 

Preston,  J.  The  plaiDtifiii  arrived  id  this  city,  from  California,  on  the  lOtfa 
of  January,  1851,  with  a  large  amount  of  gold  dust.  They  allege,  that,  on 
.  their  arrival,  they,  being  strangers,  were  recommended  by  persons  unknown  to 
them  and  taken  to  an  inn,  known  as  the  **  Indian  Queen,"  at  the  comer  of 
Girod  and  Levee  streets,  kept  by  the  defendant;  that  their  gold  dust  was  deposi- 
ted With  a^iend,  until  the  day  of  its  sale,  on  the  14th  of  January ;  that  they 
engaged  their  passage  on  a  steamboat  up  the  river,  to  start  that  day ;  that  about 
12  o'clock,  they  took  their  gold  to  the  inn  kept  by  the  defendant,  and  deposited 
the  eame  in  their  trunk  in  a  room  in  the  inn ;  that  at  dinner  time,  about  one 
o'clock,  they  went  to  dinner,  first  locking  the  trunk  containing  their  gold,  and 
the  door  of  their  room ;  that  one  of  them,  JvXUu,  being  quite  unwell,  remained 
but  a  few  minutes  in  the  dining  room,  and  returned  immediately  {o  his  room, 
the  door  of  which  be  found  open,  and,  on  entering,  found  the  trunk,  that  had 
contained  the  gold,  forced  open,  and  that  the  gold  had  all  been  taken  therefrom, 
amounting  to  five  thousand  and  two  hundred  and  twenty-five  dollars,  for  which 
they  bring  suit  against  the  defendant. 

They  substantially  proved  the  facts  as  alleged,  obtained  judgment,  and  the 
defendant  has  appealed. 

On  the  facts  proved,  as  alleged,  the  plaintiffs  rely,  in  support  of  their  judg- 
ment, on  articles  2936,  2937  and  2938  of  our  code.  They  are  as  follows: 
**  An  inpkeeper  is  responsible,  as  depositary,  for  the  effects  brought  by  travelen 
who  lodge  at  his  house.  He  is  responsible  for  such  effects,  even  though  they 
were  not  delivered  into  his  personal  care,  provided  they  were  delived  to  a  ser- 
vant or  person  in  his  employment.  He  is  responsible  if  any  of  the  effects  be 
stolen  or  damaged  by  his  servants  or  ageots,  or  by  strangers  going  and  coming 
in  the  ion." 

The  defendant  contends,  that  the  facts  do  not  render  him  liable,  under  these 
articles ;  and,  even  if  they  did,  that  he  is  exonerated  by  the  next  article  of  the 
code,  which  provides,  that  the  innkeeper  is  not  responsible  for  what  is  stolen  by 
force  and  arms,  and  with  exterior  breaking  open  of  doors,  or  by  any  other  extra- 
ordinary violence. 

The  facts  do  not  show,  that  the  plaintiffs  deposited  this  large  amount  of  gpld 
with  the  defendant,  or  with  his  agents  or  servants.  They  deposited  it  in  their 
own  trunk,  in  their  room,  without  the  knowledge  of  the  defendant  or  of  those 
in  his  employment.  There  was  a  circumstancf^  in  all  probability  known  to  the 
defendant,  calculated  to  induce  him  to  believe  no  such  sum  was  even  in  his 

*^2»<ie22,J.»waaabfent. 
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house,  and  to  hill  his  ▼igUance.  For,  four  days  before,  they  had  deposited  their  Smoii 
9Dld,  not  in  his  house,  but  with  a  large  commercial  firm.  Indeed,  after  they  Hillir. 
sold  their  gold  dust,  they  intended  again  to  deposit  the  proceeds  with  a  commer- 
cial house,  but  missed  their  way  and  got  to  the  hotel.  They  thus  maoifested 
their  own  opinion,  that  the  hotel  was  not  a  safe  and  suitable  place  to  deposit  so 
large  an  amount  of  gold.  Indeed,  it  is  proved,  that  they  were  warned  of  this  on 
their  first  arrival,  and  deposited  their  treasure  in  a  banking  house. 

Yet,  if  they  had  actually  deposited  the  gold  with  the  defendant,  he  would 
have  been  liable.  The  deposit  of  their  trunk  and  clothes  in  the  room  assigned 
them,  was  such  a  deposit  as  would  have  rendered  the  innkeeper  responsible  for 
the  loss  of  those  things ;  fbr  that  was  the  proper  place  for  keeping  them,  and  he 
was  bound  to  use  the  diligence  necessary  to  preserve  from  loss,  articles  of  such 
magnitude  and  comparatively  of  little  value.  It  was  not  the  proper  place  to 
deposit  five  thousand  dollars  in  gold.  The  landlord  would  not  have  allowed  the 
deposit  there  if  he  had  been  informed  of  it;  or,  if  he  had  permitted  it,  during 
the  Imef  time  the  plaintifib  were  dining,  he  would  have  placed  a  watch,  to  have 
avoided  a  responsibility  for  perhaps  more  than  he  had  accumulated  by  the  toil 
of  his  life. 

To  render  the  defendant  responsible,  the  plaintiffs  should  have  ghren  the  gold 
into  the  possession  of  the  landlord.  It  may  be  conceded,  that  the  i^^e  thousand 
dollars  in  gold  were  the  eflfects  of  these  travelers ;  but  they  were  efifects  of  such 
immense  value,  compared  with  their  magoitude,  that  they  are  always  deposited 
in  the  personal  care  of  landkirds,  or  those  employed  by  them.  Even  then,  the 
responsibility  of  insurers  is  enormous,  compared  with  the  profits  of  a  night* s 
lodging.  It  is  impossible  to  extend  this  responsibility  to  the  landlord,  when  the 
whole  toss  has  occurred  from  the  want  of  the  usual  care  and  notice  of  the 
travelers.  They  are  responsible  only  for  what  is  usually  and  ordinarily  in  the 
trunks  of  travelers :  their  clothes,  and  the  money  necessary  fbr  their  journey. 
But,  the  landlord  has  nothing  to  do  with  what  is  carried  as  the  fortune  of  the 
traveler,  unless  placed  in  his  hands.  Californians,  who  have  earned  their  money 
by  mining,  usually  carry  it  in  belts  around  their  persons ;  merchants,  in  bills  of 
exchange,  in  their  pocketbooks.  More  Caliibmians  return  without  gold  than  with 
it*  and  their  appearance  by  no  means  warns  landlords  that  they  are  loaded  with 
gold.  The  landlord  had  no  idea  that  such  valuables  were  exposed  in  any  part  of 
his  crowded  house;  if  he  had,  he  would  have  insisted  upon  its  being  in  his  own 
special  charge  and  under  his  own  private  lock  and  key.  He  should,  at  least, 
have  notice  of  the  contents  of  trunks  and  packages,  if  they  contain  more  money 
than  the  ordinary  traveling  expenses.  We  examined  this  subject  with  great 
care,  in  the  case  of  The  Merchants  and  Traders*  Bank  v.  The  Steamboat  Anna 
and  OumerSf  and  were  forced  to  the  conclusion,  that  carriers,  whose  responsi- 
bilities, by  an  express  article  of  the  code,  are  the  same  as  those  of  inkeepers, 
were  not  liable  for  hidden  treasure,  placed  on  their  boat;  nor  can  the  innkeeper 
be  liable  for  unknown  treasure  happening  in  his  house.  It  is  the  tot  of  man  to 
meet  with  misfortunes  as  to  his  property.  He  must  suflfer  the  loss,  unless  there 
be  special  reasons  for  imposing  the  burden  on  other  innocent  persons.  They  do 
not  exist  in  the  present  case,  and  the  plaintiffs  must  submit  to  the  providence  that, 
in  giving  them  gold,  no  doubt  fbr  wise  purposes,  permitted  them  to  be  plundered 
of  the  proceeds  of  all  their  toil  and  sufifering. 

The  judgment  of  the  district  court  is  reversed,  and  judgment  is  rendered  for 
the  defendant,  with  costs  m  bodi  courts. 

46 
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SiHov  EnflTiSt  €.  J.    My  imprMsion  is,  that  the  defeDdant,  m  an  innkeeper,  would 

M iLLUL  ^  ^^^^  te  ^o  plaintiffs,  in  the  event  of  loss,  under  articles  2936.  2937,  and 
2938  of  the  code,  for  the  Tahie  of  his  baggage  and  appliances  for  traveling,  and 
also  for  such  sum  as  might  be  deemed  necessary  for  his  expenses,  according  to 
his  condition  in  life  and  the  journey  undertaken.  The  laige  amount  of  gold  in 
his  trunk,  which  was  stolen,  it  is  not  pretended,  comes  within  either  of  these 
descriptions. 

I  see  no  evidence  in  the  character  of  the  innkeeper,  of  his  inn,  or  of  those 
who  frequent  it,  which  would  make  this  case  an  exception  to  the  genera]  rule. 

There  being  no  such  proof,  I  concur  in  the  conclusion  of  Mr.  Justice  Preston, 
that  the  judgment  ought  to  be  revened,  and  judgment  rendered  for  the  defen. 
dant 

RosT,  J.,  dissenting.  The  only  exceptions  which  the  code  makes  to  the 
responsibility  of  the  inkeeper,  are,  when  the  effects,  brought  to  his  house  by 
travelers,  are  stolen  by  force  of  anus,  or  by  exterior  breaking  open  of  doors,  or 
by  any  other  extraordinary  violence.    This  case  comes  within  none  of  them. 

The  contents  of  the  plaintiff's  trunk  were  stolen  from  his  room,  in  the 
defendant's  house,  at  mid-day,  during  dinner,  and,  as  it  would  seem,  by  persons 
who  were  seen  by  the  clerk,  who  had  charge  of  the  house  at  that  time,  and 
suffered  by  him  to  go  up  stairs,  against  the  rule  of  the  house,  although  he  says 
that  he  suspected  them.  Such  a  want  of  ordinary  care  cannot  be  justified ;  and 
I  have  no  hesitation  in  saying,  that  this  is  a  case  for  the  appDcation  of  the  article 
2936  of  the  code.  The  fact,  that  the  trunk  was  brought  into  the  house  first,  and 
the  gold  put  into  it  afterwards,  does  not  diminish  the  responsibility  of  the 
defendant.  It  is  as  if  new  suits  of  clothes,  purchased  after  the  arrival  of  the 
plaintiffs,  had  been  put  into  the  trunk,  and  stolen. 

The  only  question  which  presents  any  difiScnlty  to  my  mind  is,  whether  the 
article  of  the  code  should  be  applied  in  all  its  rigor,  or  whether  that  rigor  should 
be  tempered  by  the  equitable  considerations  pressed  upon  us  in  behalf  of  the 
defendant. 

It  has  been  held  in  France,  and  such  seems  to  be  the  law  there  at  this  time,  that 
the  extent  of  the  responsibility  of  innkeepers  depends  upon  the  curcumstances 
of  each  particular  case ;  and  that,  when  money  has  been  stolen  from  a  traveler, 
in  their  houses,  this  responsibility  should  be  restricted  to  the  sum,  which,  from 
the  circumstances  and  wants  of  the  journey,  may  be  presumed  to  have  formed 
part  of  his  effects.  D.  C.  Blandtoood  et  al„  Dalloz,  1837,  part  2,  p.  4.  Trop- 
long  says,  he  does  not  disapprove  of  that  decision,  in  particular  cases,  because 
it  is  equitable,  and  maintains  the  just  authority  of  the  article  of  the  code,  while 
it  gives  due  weight  to  a  class  of  circumstances  which  should  sometimes  be  taken 
into  consideration.  But  he  further  says,  that  the  principle  must  not  be  abused 
by  too  general  an  application  of  it  to  all  cases ;  that  care  must  be  taken  not  to  rate 
too  k)W  the  share  of  money  and  valuables  necessary  to  travelers,  and  that,  in 
making  the  estimsie,  all  circumstances  wortiiy  of  consideration  should  be  con- 
sulted.   See  Troplong  Depot,  No.  226. 

I  feel  disposed  to  adopt  the  principle,  with  those  limitations,  and  to  apply  it  to 
the  facts  of  this  case. 

The  plaintiffs,  at  the  time  of  their  arrival  from  California,  having  asked  a 
hack  driver  for  a  good  tavern,  were  taken  to  the  defendant's  house,  which,  I 
infer  from  the  evidence,  was  mainly  frequented  by  persons  returning  fit)m  the 
gold  re^ons.  The  anxiety  of  the  defendant  to  obtain  their  custom,  arose  fit>ni 
his  knowledge,  that  they  brought  gold  with  them;  and  his  house  should  have 
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been  admiDiBtered  so  as  to  give  them  perfect  secarity  for  it.  This  I  take  to  be  Bmoii 
a  material  circamstance  io  the  journey  of  the  plaintiffis,  and  one  which,  in  my  uihi^nu 
opinion,  makes  the  defendant  responsible,  for  as  much  as  they  might  reasonably 
be  presumed  to  have  brought  with  them.  I  cannot  consider  that  amount, 
between  the  two,  as  being  less  than  two  thousand  dollars.  And  I  think  the 
plamtiffs  should  have  judgment  for  that  sum.  See  the  case  of  De  Magnoncaurt 
,  Tropbng  Depot,  No.  225. 

Application  for  a  re-hearing  refused. 


H.  W.  Palfrey,  Receiver  of  the  Exchange  and  Banking  Com- 
pany, V.  Cornelius  Paulding. 

Altfaoogfa  a  bank  charter  oontaina  no  pnmaion  for  its  ibrfeitare  in  the  erent  of  a  fiiflore  to 

pay  fpecie;  yet,  where  there  waa  in  force,  at  the  date  of  the  charter,  a  general  law  to 

the  fame  effect,  the  forfeiture  can,  under  that  law,  be  enforced 
The  Exchange  and  Banking  Company  waa  one  of  the  banki  that  had  incurred  the  forfeitore 

of  Aeir  charter,  by  the  lafpension  of  ipecie  payments,  and  the  act  of  1839  waa  intended 

to  apply  to  it. 
The  acta  of  the  corporate  officers  of  a  corporation,  are  admiadble  evidence  from  which  the 

fact  of  acceptance  of  a  particalar  charter  may  be  inferred.    It  is  not  indispensable  to  show 

a  written  instrument,  or  vote  of  acceptance,  on  the  corporation  books.    It  may  be  inferred 

from  other  facts,  which  demonstrate  that  it  mast  have  been  accepted.     Rogt,  J. 
The  stockholders  of  the  Exchange  and  Banking  Company  are  not  personally  bonnd  for 

debts  contracted  by  the  bank,  ai^e?  the  promdgation  of  the  act  of  1839.    EuttUt  C.  J. 
I  am  not  satisfied  that  the  act  of  1839  was  accepted  by  the  hank  in  such  a  manner,  aa  to 

bind  creditors  of  the  corporation.    Sliddl,  J. 
The  power  granted  by  the  1st  section  of  438th  article  of  the  Civil  Code,  is  a  power  to  be 

exercised  under  conditions.  SlideUf  J. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Bradford  and  Ooold,  for  plaintiff.   Hoffman  and  Ogden,  for  defendant. 

By  the  court :  (Preston,  J.,  declined  to  sit  in  this  case.) 

RosT,  J.  The  defendant  held  thirty  shares  of  the  stock  of  the  Exchange  and 
Banking  Company.  The  shares  were  of  one  hundred  dollars,  upon  which  fifty 
dollars  have  been  paid.  The  corporation  is  insolvent,  and  its  charter  has  been 
adjudged  to  be  forfeited,  at  the  suit  of  the  State. 

The  plaintiff,  who  now  administers  the  affairs  of  the  corporation,  as  receiver, 
claims  from  the  defendant  twenty  dollars  per  share,  on  the  fifty  dollars  unpaid, 
alleging  that  such  a  contribution  is  necessary,  on  the  part  of  all  the  solvent  stock- 
holders, to  extinguish  the  outstanding  liabilities  of  the  company. 

That  portion  of  the  answer  which  I  deem  material  to  the  issue,  is  as  follows : 
*«  Your  respondent  aOeges,  that  the  second  section  of  the  act  of  the  14tfa  March, 
1839,*  mentioned  in  the  plaintiff's  petition,  was  not  unconstitutional  and  void,  but 
was  a  constitutional  and  valid  law,  and  entirely  exonerated  him  from  all  liability 
on  account  of  stock  in  the  said  company,  if  any  such  liability  existed  at  the  time, 
which  he  denies. 

«*He  further  alleges,  that  the  assets  of  the  bank,  then,  far  exceeded  its  liabil- 
ities, and  it  was  solvent,  enjoyed,  for  years  after  the  law  of  1839,  good  credit, 

*Tbe  act  of  1839  referred  to,  ia  entitled,  An  A.ot  to  relieve  sach  of  the  banks  of  this  State 
whose  Charter  may  have  been  forfeited  1^  a  suspension  of  specie  payments,  from  aooh  for- 
feitBre.    Aote  1839,  p.  66. 


M4  SUPBEME  OOU&T  OF  LOUISIAHA, 

Pii^BST  aod  it!  fiaUlitiaa,  it  tiie  tiiM  dM  ibtfeitiue  of  the  ehotar  wm  daclind,  ud 
PADL0WO.  specially  UuMe  which  it  ii  pretended  oow  exist,  were  oontncted  aabtequeullf 
to  the  psMege  of  nid  law  of  1839,  and  opoo  its  fiuth,  and  Dot  apoo  the  futhol 
the  subscriptioo  for  stock,  aonuDed  by  that  law;  and  the  pretended creditonaf 
the  company,  at  this  time,  have  no  claim  whatsoever,  apon  the  ■tockboiden 
whose  subscriptions  were  so  &r  annalled  by  law." 

The  act  of  1839,  referred  to  in  the  answer,  is  entitled,  an  act  to  relieve  Back 
of  the  banks  of  this  State,  whose  charter  may  have  been  forfeited  by  a  suBpeo-' 
8k>n  of  specie  payments,  from  such  forfeiture. 

The  first  section  reinstates  all  such  banks,  in  all  the  powers,  rights,  and  priti- 
leges,  conferred  on  them  by  their  respective  charters,  notwithstaoding  any 
forfeiture  thereof. 

The  second  section  provides,  that  such  of  said  banks  as  have  not  their  stock 
paid  in,  may  suspend  the  payment  of  said  stock  until  the  Ist  day  of  February, 
1841 ;  and  that  the  amount  actually  paid  in  at  that  period,  shall  be  deemed  the 
capital  stock  of  said  banks ;  and  they  are,  in  that  case,  restrained  from  doing 
business  on  any  larger  amount  of  capital,  under  the  rules  prescribed  by  their 
charters. 

The  third,  and  last,  section,  makes  it  the  duty  of  all  the  banks  to  settle,  aod 
pay  the  balances  due  by  them  to  each  other,  every  Monday  morning,  in  gold  or 
silver ;  and  to  publish,  on  the  first  Monday  of  each  month,  in  at  least  ooe  of  the 
newspapers  of  the  city  of  New  Orleans,  a  statement  showing  the  gross  amosot 
of  their  circubition  and  deposits,  and  the  amount  of  specie  in  their  vaults. 

The  plaintiff's  counsel  concede,  that  if  the  defendant  can  avail  himself  of  the 
dispositions  of  the  law,  the  action  will  be  defeated.  But  they  insist  that  he  can 
not,  on  two  grounds :  1.  Because  the  law  was  not  intended  by  the  Legislature 
to  apply,  and  did  not  apply,  to  the  Exchange  and  Banking  Company.  2.  That 
the  defendant  can  not,  under  any  circumstances,  avail  himself  of  its  proria- 
ions,  because  it  never  was  accepted  by  that  corporation. 

In  support  of  the  first  ground,  it  is  said  that,  by  the  22d  section  of  the  charter 
of  the  Exchange  and  Banking  Company,  the  penalty  which  it  incurred,  by  the 
suspension  of  specie  payments,  was  the  liability  to  pay  twelve  per  cent  per 
annum  interest  to  its  creditors,  on  the  amount  of  its  obligations ;  that,  as  it  ia 
not  provided,  as  is  the  case  with  some  other  bank  charters,  that  the  suapeoakw 
shall  work  a  forfeiture  of  its  franchises,  the  Exchange  and  Banking  Company 
was  not  one  of  the  banks  whose  charter  had  been  forfeited  by  the  suspeoswD  of 
1837,  and  to  which,  alone,  the  act  of  1839  is  applicable. 

This  argument  rests  upon  the  authority  of  the  case  of  the  State  v.  J%c  Tm- 
highee  Bank,  2  Stewart's  Ala.  Rep.  That  case,  in  the  brief,  is  stated  as  foUowa: 
The  Tombigbee  Bank  was  chartered  in  the  year  1817.  After  the  pasasge  of 
the  act  of  incorporation,  a  general  law  was  enacted  by  the  Legislature,  dedaring 
that  all  bank  charters  should  be  held  forfeited,  by  a  suspension  of  specie  pay- 
ments. The  bank  in  question  suspended  payment  in  specie,  for  the  term  of  one 
year.  On  a  quo  warranto  issued  against  the  bank,  it  was  held  that  the  charter, 
containing  no  provision  authorizing  its  forfeiture  in  case  of  a  suspension  of  specie 
payments,  such  a  suspension  did  not,  under  the  charter,  destroy  its  francbisea; 
that  the  charter  was  a  contract,  and  that  the  subsequent  law,  creating  a  new 
ground  of  forfeiture,  was  unconstitutional  in  its  application  to  that  bank. 

This  authority,  considered  with  reference  to  our  laws  on  the  subject  of  cor- 
porations, is  conclusive  against  the  plaintiff,  on  this  part  of  the  case.  It  is  man- 
ifest that,  if  the  general  htw  creating  the  forfeiture  had  been  in  force  at  the  time 
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the  ehttler  wm  gruHed*  the  oourt  would  bave  veiwed  it,  as  a  part  of  the  con-  Falvkkj 
tract  which  they  aay  the  charter  created,  and  the  forfeiture  would  have  beeo  p^o^ni^ 
eulorced.  A  general  law,  of  the  same  description,  was  enacted  by  the  Legisla- 
ture of  Louisiana,  ten  years  before  the  date  of  the  charter  of  the  Exchange  and 
liaaking  Company,  and  has  been  in  force  erer  since.  The  second  paragraph  of 
art.  438,  C.  C,  provides  that  corporations  legally  established,  may  be  dissolved 
by  the  forfeiture  of  their  charter,  when  they  abuse  their  privileges,  or  refuse  to 
accomptish  the  conditions  on  which  such  privileges  were  granted ;  in  which  case 
the  corporation  becomes  extinct,  by  the  effect  of  the  violation  of  the  conditions 
of  the  act  of  incorporation.  Now,  one  of  the  express  conditions  of  the  act  of 
incorporation  of  the  Exchange  and  Banking  Company  was,  that  it  should  never 
suspend  the  payment  of  its  obligations  in  specie,  and  a  violation  of  that  vital  con- 
dition, in  1837,  was,  unquestionably,  a  ground  of  forfeiture. 

In  the  case  of  the  Atchafalaya  Bank  v.  Dawson,  it  was  held,  that  under  this 
disposition  of  the  Civil  Code,  the  effect  of  the  suspension  of  specie  payments 
was  the  same  on  all  bank  charters,  whether  or  not  they  contained  a  clause  of 
forfeiture.  The  question  was  then  thoroughly  examined,  and  I  deem  a  refer- 
ence to  the  opinions  delivered  in  that  case  sufficient.     13  L.  R.  497. 

The  Exchange  and  Banking  Company  was  one  of  the  banks  that  had  incurred 
the  forfeiture  of  their  charters,  by  the  suspension  of  specie  payments,  and  the 
act  of  1839  was  intended  to  apply  to  it.  It  is  weU  known,  that  the  exception  it 
made,  had  exclusive  reference  to  such  of  the  banks  as  had  not  suspended  specie 
payments  in  1637. 

It  is  next  contended,  that  the  act  of  1839  never  was  accepted  by  the  Exchange 
and  Banking  Company. 

Having  shown  that  the  charter  of  this  corporatk>n  had  been  forfeited  in  1837, 
the  ground  that  it  did  not  accept  the  law,  relieving  it  from  the  penally  of  the  for- 
feiture, can  hardly  be  considered  serious,  and  is  evidently  taken  under  a  misap- 
prehension of  what  constituted  an  acceptance  in  that  case.  The  law  of  1839, 
is  an  ordinary  act  of  legislation,  making  no  provision  whatever  for  its  express 
acceptance  by  the  banks,  before  it  could  bind  them.  If  it  were  conceded,  there- 
fore, which  I  am  not  prepared  to  do,  that  the  charter  is  purely  a  contract 
between  the  State  and  the  bank,  and  that  any  modification  of  that  contract,  by 
the  Legislature,  must  be  accepted  by  the  bank,  before  it  is  binding,  in  this,  as  in 
other  contracts  where  no  express  acceptance  is  required,  it  may  be  implied 
from  the  acts  of  the  bank,  or  from  its  silence  or  inaction,  if  these  can,  from  cir- 
cumstances, be  thus  interpreted,  or  if  they  raise  a  legal  presumption  of  assent. 
C.  C.  1805. 

In  relation  to  the  question  of  acceptance  of  a  particular  charter,  by  an  existing 
corporation,  the  acts  of  the  corporate  officers  are  admiscuble  evidence,  from  which 
the  fact  of  acceptance  may  be  inferred.  It  is  not  indispensable  to  show  a  writ- 
ten instrument,  or  vote  of  acceptance,  on  the  corporation  books.  It  may  be 
inferred  from  other  facts,  which  demonstrate  that  it  must  have  been  accepted. 
Bank  of  U.  5.  v.  Dandridge^  12  Wheaton,  71,  and  cases  there  cited. 

Under  the  act  of  1839,  the  Exchange  and  Banking  Company  continued  its 
operations,  as  if  no  forfeiture  had  taken  place. 

As  kwg  as  it  continued  to  pay  specie,  it  made  weekly  settiements  with  the 
other  banks,  and  paid  on  demand,  in  specie,  the  balances  due  them.  It  also 
furnished,  and  caused  to  be  published,  monthly  statements  of  its  situation.  This 
was  a  compliance  with  all  the  requisitions  of  the  act  of  1839.  But  the  silence  and 
inactioD  of  this  corporation,  are  still  more  significant  than  its  acts.    By  a  law 
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amending  the  original  charter,  and  duly  aoeepled  by  the  bank,  the  whole  i 
of  the  stock  was  ordered  to  be  called  in,  within  twenty  months  from  its  paseag^, 
and  the  result  has  shown  that  this  provision  was  absolutely  necessary,  to  sustain 
the  credit  of  the  bank.  But,  in  violation  of  its  duty  to  the  puUic,  it  availed  ttsel^ 
to  the  utmost,  of  the  second  section  of  the  act  of  1839.  The  board  made  no 
further  calls  upon  the  stockholders ;  and,  while  under  the  charter,  the  whole 
stock  should  have  been  paid  up  in  1840,  fifty  dollars  per  share  have  remained 
unpaid  to  the  present  day.  No  clearer  case  of  implied  acceptance  has  ever  been 
made  out  in  a  court  of  justice,  and  I  feel  bound  to  conclude,  as  we  did  in  the 
case  of  Hepburn  and  Turpin  v.  The  CommUnoners  of  the  New  Orleans  Exdutnge 
and  Banking  Company  et  als.y  4  Ann.  87.  in  which  it  was  admitted  that  the 
Exchange  and  Banking  Company  had  accepted  the  act  of  1839,  that  the  capital  of 
the  bank  must  be  limited  to  the  amount  paid  in  on  the  1st  of  February,  1841 ; 
and,  that  the  stockholders  are  not  personally  bound  for  debts  contracted  by  the 
bank,  after  the  promulgation  of  the  act  of  1839.  The  defendant  has  exprenly 
denied  that  the  present  creditors  were  creditors  of  the  Bank  at  that  time,  and  as 
the  right  of  the  receiver  to  recover  rested  upon  proof  of  that  fact,  it  was  incum- 
bent upon  him  to  make  that  proof.  So  fiir  from  having  done  so,  his  witoessei 
prove  the  reverse,  with  respect  to  all  the  claims  of  which  they  know  the  origin. 

I  have  examined  the  case,  on  the  hypothesis  that  an  acceptance  of  the  act  of 
1839,  on  the  part  of  the  banks,  was  necessary.  But  I  do  not  wish  to  be  under- 
stood as  deciding  that  point.  K  charters  are  contracts,  they  are  contracts  which 
the  Legislature  may,  in  certain  cases,  dissolve.  The  powers  it  possesses  ofer 
charters  subsequently  granted,  by  the  first  paragraph  of  art.  438,  C.  C,  are  not 
the  less  real  for  having  been  dormant  heretofore,  and  it  is  a  serious  question, 
whether  any  acceptance  of  the  conditions  appended  to  the  remission  of  the  for- 
feiture, was  necessary. 

I  am  of  opinion,  that  the  judgment  against  the  defendant  must  be  reversed, 
and  a  judgment  rendered  in  his  favor. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  thst 
there  be  judgment  in  fiivor  of  the  defendant,  with  costs  in  both  courts. 

EusTis,  C.  J.  My  impression  is,  that  the  authorities,  referred  to  by  Judge  Rest, 
support  his  opinion,  concerning  the  inference  to  be  drawn  from  fiicts  showing  an 
acceptance  of  an  amendment,  or  change  of  a  charter  of  incorporation ;  but,  at 
the  point  was  not  urged  at  law,  and  as  I  concur  with  him  in  his  conclusion,  that 
the  judgment  of  the  court  below  ought  to  be  reversed,  I  prefer  placing  my  assent 
on  the  other  ground  given  in  support  of  his  opinion,  to  wit,  that  the  stock- 
holders are  not  personally  bound  for  debts  contracted  by  the  bank,  aftai  the  pro- 
mulgation of  the  act  of  1839,  and  it  is  not  proved  that  any  of  the  debts  repre- 
sented by  the  plaintiflf,  were  contracted  previous  to  that  time. 

Slidell,  J.,  dissenting.  I  am  not  satisfied  that  the  act  of  1839  was  accepted 
by  the  bank,  in  such  a  manner  as  to  bind  creditors  of  the  corporation.  The 
report  of  the  committee  of  the  Legislature,  which  is  for  the  first  time  brought 
to  our  attention,  seemi^  to  me  to  show,  satisfactorily,  that  down  to  the  date  of 
that  report,  there  was  no  acceptance. 

Suspension  of  specie  payments  may  have  been  a  cause  of  forfeiture*  under 
the  charter  of  this  corporation ;  but  the  State  did  not  sue  for  it,  until  a  long  time 
subsequent  to  the  act  of  1839.     See  13  L.  R.  497. 

The  power  granted  by  the  1st  section  of  the  438th  article  of  the  Civil  Code,  is 
a  power  to  be  exercised  under  conditions. 
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D.  R.  Coulter  v.  Elihu  Crbsswell  et  al. 

Ufitil  the  onivenal  legatee  makes  himself  a  party  to  the  salt,  the  act  of  the  execator  in 

defending  it,  ii  hinding  npon  the  former. 
Where  the  rait  wai  hronght  against  C.  in  the  Second  District  Court,  and  his  succession  was 

afterwards  opened  in  the  Fourth.    It  was  held  that  the  Second  District  Ck>art  had  joris- 

diction  to  try  the  snit  which  had  heen  hronght. 
No  one  can  he  boxmd  by  testimony  not  taken  contradictorily  with  him.    Therefore,  testimony 

taken  between  the  parties  to  the  suit,  before  the  warrantor  is  made  a  party,  cannot  be 

used  against  the  latter. 
The  plaintiff,  in  a  redhibitoiy  action,  cannot  recover  the  expense  for  the  transportation  of  the 

slave  from  the  place  where  booght,  to  where  he  died. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.     Elmore 
and  King,  for  plaintiff.    /.  Ad.  Rozier,  for  defendants.     C.  Dufour,  for 
warrantor*.    By  the  court : 

Preston,  J.  This  is  a  redhibitory  action,  cominenced  against  the  estate  of 
CressweU,  for  the  price  of  a  slave  sold  by  the  deceased  to  the  plaintiff,  and 
damages. 

The  slave,  with  two  children,  was  sold  by  Cresswell  to  the  plaintiff,  on  the 
17th  of  March,  1851,  for  six  hundred  dollars.  She  was  fully  guaranteed  against 
the  maladies  prescribed  against  by  law.  Immediately  after  the  sale,  she  was 
taken  on  board  a  steamboat,  and  conveyed  to  Union  county,  in  the  State  of 
Arkansas,  where  the  plaintiff  resided.  She  died  eleven  days  after  the  sale,  of 
a  disease,  as  the  plaintiff  alleges,  called  augina  jnctores,  dependant  on  a 
diseased  heart. 

It  was  evident,  on  a  post  mortem  examination,  from  the  preternatural  growth 
of  the  heart,  and  pr,  stuher  auces,  and  obstructions  about  it,  that  the  disease 
was  of  long  standing,  and  must,  at  the  time  of  the  sale,  have  been  incurable. 

The  slave  became  so  unwell  as  to  require  medical  aid  within  three  days  after 
the  sale.  This  raises  a  presumption,  that  she  was  affected  with  the  disease  at 
the  time  of  the  sale.  The  presumption  is  rendered  conclusive,  by  the  facts 
stated  by  the  witnesses.  We  have  no  doubt,  the  woman  was  affected  with  a 
redhibitory  malady  at  the  time  of  the  sale,  and  died  of  the  disease. 

There  is  no  foundation  for  the  suggestion,  that  the  plaintiff  did  not  exercise 
all  proper  care  of  the  slave  during  her  sickness.  He  engaged  medical  aid  while 
it  was  yet  supposed  the  disease  might  be  but  a  cold,  gave  up  his  own  state-room 
in  the  steamboat  to  her,  and  took  the  same  care  of  her  as  if  she  had  been  a 
white  person  of  his  family.  He  took  her,  to  be  sure,  from  the  landing  in 
Arkansas,  to  his  plantation,  in  his  wagon ;  but  he  made  her  as  comfortable,  with 
mattresses,  and  otherwise,  as  possible.  This  was  no  doubt  the  easiest  mode  of 
conveyance  that  could  be  procured,  and  there  is  no  proof  that  she  was  jolted,  as 
suggested,  over  the  rough  roads  of  Arkansas. 

A  bin  of  exceptions  was  taken  to  the  introduction,  in  evidence,  of  the  testi- 
mony of  witnesses  residing  in  Arkansas,  obtained  under  a  commission,  on  the 
ground  that  Mrs,  CresswelU  the  universal  legatee  of  Elihu  Cresstoell,  had  had 
no  opportunity  to  cross-examine  the  witnesses.  The  suit  was  brought  against 
the  executor  of  CresitoeU.    He  filed  very  searching  cross-intezTOgatories  to  the* 
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Joshua  P.  Tatum  v.  Wright,  Williams  &  Co. 

Plaintiff  aold  bii  oottoot  in  Arkansas,  to  a  purchaser,  who  paid  the  largest  proportion  of 
the  price  in  coanterfeit  bank  notes;  the  pnrehaser  broaght  the  ootton  to  New  Orleans, 
and  defendants  advanced  on  it.  Plaintiff  saed  defendants  for  the  ralae  of  tiie  oot- 
ton. It  was  held,  that  he  oonld  not  recover,  notwithstanding  die  statute  of  Arkansas 
provides  that  the  owner  may  reoorer  the  property  out  of  whidi  ha  bte  been  swiadlad, 
Ciomany  sabsequent  holder.  And,  by  the  ooart:  We  cannot  enfiarce  a  rale^  resting  for 
its  exercise  in  comity,  to  the  detriment  of  the  rights  of  oar  own  citizens,  secured  ander 
oar  own  laws,  and  the  interests  of  commerce.  The  plaintiff,  in  this  case,  by  patting  his 
cotton  in  the  possession  of  the  parchaser,  as  owner,  reposed  confidence  in  him,  gave  lum 
credit,  and  enabled  him  to  conmiit  a  fraud  on  the  defendants ;  and  the  equity  of  the  original 
owner  is  not  eqaal  to  that  of  the  defendants,  who  have  parted  with  their  money,  on  the 
faith  of  a  state  of  things  which  the  plaintiff,  himself,  was  the  oanse  of  being  created. 

APPEAL  from  the  Second  District  Court  of  New  Orieans,  Lea^  J.    Bonfard 
and  Finney,  for  plaintiff.     Tho$,  Allen  Clarke,  for  defendants.    By  the 
court: 

EusTis,  C.  J.  The  plaintiff,  who  is  a  planter,  residing  in  the  State  of 
Arkansas,  recovered  judgment  against  Wright,  WiUiamt  4"  Co.,  eottoD  Actors 
of  this  city,  for  the  sum  of  seven  hundred  and  one  dollars,  being  the  Talae  of 
fourteen  bales  of  cotton.    The  defendants  have  taken  this  appeal. 

The  substance  of  the  plaintiflPs  case,  as  stated  in  his  petition,  is  this :  The  plain- 
tiff's cotton  was  in  a  warehouse  in  Wilmington,  Union  county,  AAansas,  where 
the  plaintiff  lives.  A  man  by  the  name  of  WUlieans,  representing  himself  as  a 
member  of  the  defendants'  house,  purchased  the  cotton  from  the  plamtiff,  on  or 
about  the  12th  of  February,  1851.  The  plaintiff  delivered  the  ootton,  and 
received  in  payment  of  the  price,  seventeen  bUls,  purporting  to  be  of  the  Unioii 
Bank  of  this  city,  of  fifty  dollars  each,  and  some  forty  dollars  in  money.  On 
the  day  of  the  sale,  the  cotton  was  shipped  on  board  a  steamer,  and  consigned  to 
to  the  defendants,  in  New  Orleans,  who  received  it  on  its  arrival.  The  man, 
calUog  himself  Williams,  was  a  swindler,  and  the  notes  were  counterfeit,  and  the 
plaintiff  was  thus  defirauded  and  cheated  out  of  his  cotton.  The  pbintiff  con- 
tends, under  these  facts,  that  he  was  never  divested  of  the  ownership  of  tite 
cotton,  and  so  held  the  district  judge,  who  gave  judgment  accordingly. 

It  appears  the  cotton  was  shipped,  under  a  bill  of  lading,  to  the  defendants. 
On  the  arrival  of  the  steamer,  WiUiams  called  at  the  defendants*  counting-house, 
stating  that  he  had  come  down  with  the  cotton,  and  on  the  receipt  of  die  bill  of 
lading,  with  other  bills  of  lading  from  the  clerk  of  the  boaC»  the  dafendants 
advanced  him  $500  on  the  shipment. 

The  argument  in  favor  of  the  plaintiff's  case  is,  that  the  title  or  right  of  owner- 
ship of  Williams,  must  be  determined  by  the  laws  of  Arkansas,  the  place  where 
the  purchase  was  made ;  and  if,  by  those  laws,  the  property  was  not  vested  in 
him,  by  his  purchase,  no  transmission  of  the  thing  elsewhere,  or  any  tranafer  by 
sale  or  otherwise,  could  remedy  this  want  of  title,  and  consequently  the  title 
remained  unchanged  in  the  plaintiff.  It  is  said,  and  it  seems  to  be  conceded, 
that  a  statute  of  Arkansas  makes  the  crime  of  swindling  larceny,  and  provides 
that  the  original  owner  may  recover  his  propel^,  out  of  which  he  haa  been 
swindled,  agunst  any  subsequent  holder.  The  effect  of  this  statute  would  be 
to  make  the  title  acquired  by  WiUiam*  abaolately  void. 


NEW  ORLEANS,  JUNE,  1852.  850 

AnthoritieB  have  been  adduced  in  support  of  thif  urgnmoDt  which,  it  is  coo-  Tatvm 
tended,  ore  nocontradicted,  and  that  the  rale  is  weD  established,  that  a  title  void  wmouT. 
in  the  place  where  it  is  created  and  acquired,  is  void  every  where,  and  can 
obtain  no  validi^  by  the  transmission  of  the  subject  of  it  to  another  jurisdiction. 
We  have,  on  several  occasions,  been  very  much  embarrassed  in  the  application 
of  what  are  assumed  to  be  estaUished  rules  in  the  conflict  of  laws,  and  we  have 
been  admonished  of  the  danger  of  recognising  any  rule  as  of  universal  applica- 
tii»t  under  all  contingencies  and  circumstances,  without  any  exception  whatever. 
The  facts  of  this  case,  we  think,  prevent  it  from  falling  under  the  rules  ui^ed 
by  counsel  as  exclusively  regultting  it. 

From  the  evidence,  and  indeed  from  the  phuntiff  *s  own  statement  of  his  case, 
it  is  manifest,  that  at  the  time  of  the  sale  of  the  cotton,.  New  Orleans  was  to  be 
its  destination,  and  that  it  was  to  be  sent  therefor  purposes  of  traffic  and  resale. 
The  swindler  personated  a  membel'  of  the  mercantile  house  in  this  city ;  the 
cotton  was  in  a  warehouse  on  the  bank  of  the  river,  and,  the  plaintiff  himself 
alleges,  was,  on  the  day  of  (^e  sale,  shipped  on  board  the  steamer  bound  to  New 
Orleans,  and  consigned  to  the  defendants*  house. 

There  is  no  question  as  to  the  agreement  to  sell,  and  Ae  delivery,  under  the 
agreement,  of  the  cotton  to  the  purchaser,  nor  as  to  the  receipt  of  some  forty 
dollars  in  money  and  the  bank  notes  in  payment  of  the  price.  Under  the 
common  law,  which  prevails  throughout  the  United  States,  these  facts  would 
▼est  the  property  in  the  vendee',  and  a  sale  by  him  to  a  bond  fide  purchaser,  for 
a  valuable  consideration,  would  be  valid.  It  is  the  same  under  our  system  of 
jurisprudence. 

The  plaintiff  transferred  the  possession  of  the  cotton,  with  the  intention  of 
divesting  hmuelf  of  it.  Knowing  the  purpose  for  which  the  possession  of  it  was 
■ought,  and  for  which  it  was  to  be  made  available,  he  surrendered  the  dominion 
over  it,  and  enabled  the  purchaser  to  transmit  it  to  its  destination,  as  cotton  is 
usually  sent  to  market,  for  sale.  He  was  cheated  by  false  tokens  and  false 
repiesentations.  But  the  delivery  to  the  purchaser  animo  demini  enabled  the 
purchaser  to  appear  as  the  owner,  and  obtain  a  bond  fide  advance  on  the  cotton, 
in  the  ordinary  course  of  trade  in  this  market.  This  is  not  a  delivery  to  an  agent 
or  a  trader,  but  to  a  person  whose  avowed  object  was  to  use  it  in  commerce  in 
New  Orleans. 

Supposing  the  effect  of  the  statute  of  Arkansas  to  be  as  contended  for  by  the 
counsel  for  the  plaintiff,  we  cannot  enforce  a  rule,  resting  for  its  exercise  in 
comity,  to  the  detriment  of  the  rights  of  our  own  citizens,  secured  under  our 
laws,  and  the  interests  of  conunerce. 

The  plaintiff,  in  this  case,  by  putting  his  cotton  in  the  possession  of  the 
purchaser,  as  owner,  reposed  confidence  in  him,  gave  him  creditand  enabled  him 
to  oonsmit  a  fiaud  on  the  defendants  ;  and  the  equity  of  the  original  owner  is 
not  equal  to  that  of  the  defondantSf  who  have  parted  with  their  money,  on  the 
findi  of  a  state  of  things  which  the  plaintiff  himself  was  the  cause  of  being 
created. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  judgment 
rendered  for  the  defendants,  with  costs  in  both  courts. 


SUFEEBfS  COmir  QP  LOUKEANA, 

KiBKLARB  The  plaiBtiff  noxt  ifsued  execution  on  the  judgment,  winch  haf  been  letoiaed 
BoTUt.  QDsatiflfied.  He  has  now  sued  Boyle  and  Price  on  their  bond,  alleging  that 
diey  made  themaelres  parties  to  the  suit,  bonded  the  boat  sequestered,  asd  hate 
violated  the  condition  of  their  bond  by  not  subjecting  her  to  his  ezeention,  or 
satisfying  his  judgment  as  they  bound  themseWes  to  do.  Judgment  by  default, 
was  taken  against  them,  and  was  confirmed.  Boyle  moved  to  annul  the  judg- 
BtienI,  which  was  refused  as  to  him,  and  he  has  appealed. 

The  leading  grounds  of  argument  in  support  of  his  appeal  are :  1.  That  the 
plaintiff  having  elected  his  remedy  oi  attachment  against  the  steamboat 
Mohawk,  could  not  afterwards  proceed  by  sequestration.  2.  'Hiat  there  was  no 
cause  set  forth  for  a  sequestration  in  either  the  affidavit  or  petition  for  a  seques- 
tration, the  funds  having  been  supplied  for  the  use  and  benefit  only  of  the  boat, 
not  for  her  necessities  as  required  by  the  code.  3.  That  the  record  shows  that 
there  has  been  no  judgment  rendered  in  the  suit  by  sequestration,  and  that  the 
condition  upon  which  the  sequestration  bond,  given  by  the  defendants,  was  to 
become  absolute,  has  never  happened.  4.  That  the  petition  and  exhibita  filed 
in  the  present  suit,  show  that  no  such  judgment,  as  has  been  rendered,  oould 
legally  have  been  rendered  against  the  defendantB,  and  it  is  contraiy  to  law  and 
to  the  evidence. 

The  proceedings  of  the  plaintiff  have  certainly  been  irregular  and  ipaccurate. 
He  should  have  caused  his  supplemental  petition  to  have  been  served  upon  the 
owners  of  the  boat ;  should  have  taken  judgment  by  default,  and  had  it  con- 
firmed against  them,  and  not  against  the  captain  and  clerk  alone.  And  he  should 
have  had  his  privilege  upon  the  boat  sequestered,  decreed  contradictorily  with  the 
owners. 

But  can  the  judgment,  appealed  from,  be  set  aside  and  annulled  for  these 
irregularities,  or  any  of  the  reasons  urged  by  the  defendant?  He  is  chargable 
with  equal  errors  and  defiiults.  He,  with  his  partner,  purchased  the  steamboat 
Mohawk,  while  a  suit  was  pending  against  her  for  a  debt  of  the  owners.  He 
voluntarily  made  himself  a  party  to  that  suit  by  filing  in  it  his  affidavit,  that  he 
and  Price  were  the  owners  of  the  boat.  They  bondod  the  boat  when  seques- 
tered, on  a  claim  of  privilege,  for  money  supplied  for  her  use  and  benefit  during 
the  last  voyage.  Being  thus  parties  to  the  suit  and  to  the  sequestration,  they 
should,  by  answer,  interventwn  or  otherwise,  have  defended  it,  if  there  was  a 
defence.  Had  they  done  so,  the  irregularities  complained  of  would  not  have 
occurred.  If  the  plaintiff  had  no  privilege  it  would  have  been  so  decreed,  and 
the  sequestion  have  been  dismissed. 

Had  the  defendant  presented  the  irregularities  in  the  plaintiff's  proceedings 
and  bis  other  groundaof  defence,  by  exception,  answer  or  otherwise,  to  the  suit  on 
his  bond,  he  might  have  obtained  relief,  if  they  were  well  founded.  But  be 
suffered  judgment  by  de&ult,  to  be  made  final,  and  now  rules  the  defendant  to 
annul  it  for  reasons,  which  should  have  been  formally  presented  before  issue  joined 
by  a  judgment  by  default. 

Both  parties  being  equally  in  defiiult  as  to  the  irregularities  in  these  suits,  wre  . 
will  yield  to  that  substantial  justice  between  them  which,  as  fiur  as  we  can  judge 
from  the  record,  we  believe  has  been  rendered. 

We  think  substantial  justice  has  been  done*  because  the  bill  of  exchange 
purports  to  have  been  given  on  account  of  the  boat,  and  it  has  never  been  atUcked 
by  the  owners  as  not  having  been  given  for  her  use.  The  defendant  purchased 
the  boat  while  a  suit  was  pending  for  the  claim,  and  she  was  attached  to  secure 
it.    We  have  no  doubt  he  knew  of  the  claim.    An  affidavit  was  then  made  for 
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a  m^MHraikMii  •iwwiBg  that  the  Hll  of  exelMmge  was  glTen  for  iha  mie  and  KmiARB 
beaofit  of  rho  %o«t,  on  her  laat  voyage,  and  daiming  a  privilege  upon  her  for  ita  botls. 
payuieot.  Perhapa  the  sequeatration  might  have  been  set  aaide,  because  the 
plainlifr  had  resorted  to  the  process  of  attachment ;  perhaps,  because  he  had  not 
shovm  tint  the  money  was  f  omished  for  the  necessitieB  of  the  boat,  and  tiiat 
there  may  be  an  essential  distinetion,  as  contended,  betvrsen  vrhat  Is  furnished 
for  die  use  and  benefit  and  what  is  furnished  for  the  necessitieB  of  the  boat 
Still  it  was  never  set  aside  until  the  court  decreed,  in  a  suit  to  which  the 
defendant  voluntarily  made  himself  a  party,  tiiat  the  plaintiff  had  a  privilege 
upon  the  boat  for  his  claim.  From  tiiis  decree  an  appeal  was  never  taken.  The 
debt  now  claimed  is  tiierefore  due  from  the  boat,  as  de<^reed  by  judgment,  llie 
defendant  and  Price  purchased  her,  while  a  suit  was  pending  to  enforce  it  by 
attachment  Sequestration  having  then  been  resorted  to  in  the  same  suit,  they 
did  not  apply  to  set  it  aside  as  unfaiwfully  issued,  but  gave  bond  in  iolido  to  pro^ 
duce  the  boat  and  subject  her  to  execution,  or  to  satisfy  the  judgment  that  has 
been  rendered,  and  which  is  no  longer  appedable. 

They  have  not  produced  the  boat,  and  the  execution  is  returned  unsatisfied. 
The  bond  sued  upon,  by  its  torms,  obliges  the  defendant  to  satisfy  the  judgment 
To  that  effect  he  has  been  condemned  by  the  district  court,  and  we  cannot  say 
that  substantial  justice  has  not  been  done. 

The  judgment  is  afiimied,  with  costs  in  both  courts. 


Campbell  and  Rickarby  v.  Alfred  Penn.    Bradley, 
Wilson  &  Co.,  Interveners. 

B.,  W.  4r  Oo.y  on  tha  third  of  Jane,  lold  cotton  to  one  13.,  throagb  a  broker;  but  being  fear- 
ftil  that  the  pnnshate  money  would  not  be  paid,  initead  of  giving  an  order  for  the  ootton,  is 
favor  of  the  poichaaer,  on  the  proprietor  of  the  preea  where  it  waa  on  atorage,  they  gave 
the  order  in  favor  of  the  broker.  On  the  5th  of  Jane,  8.,  the  purohaier,  obtained  from  C, 
and  R.  an  advance  on  the  cotton,  and  on  the  7tb  of  Jane,  a  farther  advance  from  the  same 
parties.  On  the  6tfa  of  Jane,  8.  ordered  the  broker  to  transfer  the  cotton  on  the  books  of 
the  press,  to  C  and  R.,  which  was  done  by  making  an  entry :  "From  B.,  W,  ^  Co..,  to  C, 
R.  4jr  Co,'*  A  part  of  the  cotton  bad  been  weighed ;  the  balance  had  not  passed  the  scales* 
8.  absconded,  and  B.,  W.  ^  Co.  refoaed  to  deliver  the  ootton.  It  was  held*  that  the  ootton 
which  had  been  weighed,  was  liable  for  the  advances.  That  which  had  not  been  weighed, 
waa  not  liable.  For,  althoagh  it  was  wholly  delivered  by  B.,  W,  4*  Co.  to  the  broker 
for  the  purpose  of  being  delivered  to  their  vendee,  yet  it  was  only  partly  delivered  by  the 
broker,  to  the  latter. 

The  agreement  amoants  to  the  sale  between  the  partlef  i  the  delivery  oomi^etes  it  as  to 
thiid  persons. 

The  delivery  of  part  of  a  divisible  thing,  is  a  delivery  of  that  part  alone,  and  not  of  the 
wliole.  The  actaal  delivery  of  the  whole,  in  block,  completes  the  sale,  even  as  to  thiid 
persons,  tboagh  the  article  is  not  ooanted,  weighed  or  measured. 

The  secret  instractions  of  a  party  to  his  agent,  will  not  qualify  the  apparent  abaolate  control 
and  dominion  with  which  he  has  thoagfat  proper  to  invest  him.    SUdell,  J. 

Where  one  of  several  parties  most  suffer,  the  loss  shoold  fail  on  that  parly  who,  by  Ids 
improdeDt  confidence,  has  enabled  the  wrong-doer  to  get  credit  with  innooent  third  per- 
sons, to  which,  upon  the  true,  but  hidden  state  of  facts,  he  woald  not  be  entitled.    8U- 

Although  the  advance  be  not  simultaneous  with  the  possession,  the  privilege  attaches  as  soon 
as  possession  is  acquired,  in  pursuance  of  the  antecedent  promise,  and  is  effective  when 
advene  rights  have  not  in  the  mean  time  been  acquired.    SHdeU,  J. 
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Cinanft  k  PPEALfimn  tfie  Fomtli Butrict  Court  off  New  OriasBS,  StrauMdgetJ. 
A.  Hunton  and  Bradford,  and  Wolfe  and  Sm^Um^  fi>r  plaintiffii.  Bei^amim 
and  Jlfictw,  for  BradUy,  Wilson  if  Co.    By  the  oourt : 

PassTOir,  J.  This  is  one  of  the  great  number  of  caaee,  in  wfaiefa  the  bnyen 
and  seDeri  of  the  Taat  prodneti  in  onr  market,  are  defrauded  by  fraadnlent  apeen- 
latona,  and  in  which  one  or  the  other,  or  bodi,  mnat  suffer. 

Itia  deariy  estdl>]]8hed  by  the  efidence,  that  Bradley,  Wilson  Sf  Co.,  on  the 
3d  of  Jane,  1851,  throng^  the  inatramentality  of  N,  B,  KeenCf  a  cotton  broker, 
sold  to  one  Simpson^  734  balea  of  cotton.  The  cotton  waa  on  Btomge,  in  a  preas, 
and  on  the  same  day  they  gave  the  foltowing  order,  to  the  keeper  of  the  preaa : 
**  A*  PenUf  Esq.,  Union  Preaa,  will  please  deliver  to  N.  B.  Ksau,  seven  hnn- 
dred  and  thuty-eight  bales  of  cotton.  BaADi.ET,  Wilson  &  Co." 

There  is  kept  in  the  cotton  presses  a  book,  called  the  '*  Uack  book."  When 
cotton  is  sold  through  the  intenrention  of  a  broker,  it  is  entered  and  described  in 
the  columns  of  this  book,  and  the  broker  heads  it,  **  From  A.  B.,  seller,  to  C. 
D.,  buyer."  It  corresponds  with  a  custom  in  London,  for  the  broker  to  give  to 
the  buyer  a  note  of  the  sale,  called  **  a  sold  note,"  and  to  the  seDer  a  like  note, 
called  *«  a  bought  note."  In  this  case,  on  the  day  of  sale,  Ktene  entered  the 
cotton,  with  its  marks,  in  the  black  book,  but  without  a  heading,  as  it  would 
seem,  from  a  knowledge  that  Svnpson  was  in  the  habit  of  consigning  his  pur- 
chases for  advances,  and  as  a  means  of  insuring  payment. 

On  the  5th  of  June,  Simpson  obtained,  from  Camphtll  and  Biekarhy,  an 
advance  of  $14,000  on  the  cotton ;  and,  on  the  7th  of  June,  a  further  advance  of 
ten  thousand  doOais. 

On  the  6th  of  June,  1851,  while  these  advances  were  being  made,  Keene,  by 
the  order  of  Simpson,  transferred  the  cotton,  by  heading  the  entiy  in  the  black 
book,  ««From  Bradley,  Wilson  ^  Cb.  to  Campbell,  Bickarhy  if  Co.,'*  and 
signed  it.  On  the  same  day,  he  signed  and  gave  an'order  to  the  press,  in  these 
words :  **  Union  Press  will  please  compress,  and  send  on  board  the  ship  Epam- 
inondas,  the  undermentioned  cotton,  as  entered  on  the  black  book,"  describing 
611  bales ;  and,  on  the  7th  of  June,  gave  a  like  order,  to  compress  and  send  a 
hundred  bales  on  board  the  ship  Sallie  Feam.  The  orders  were  delivered  to 
Camphell9Xi'i  Rickarby,  as  appears  by  their  endorsements,  to  send  the  cotton  on 
board  as  soon  as  possible. 

On  the  7th  of  June,  Simpson  absconded,  without  paying  for  the  cotton.  Four 
hundred  and  snty  bales  had  been  actually  weighed,  and  partly  shipped  on  board 
the  ship  Epaminondas.  The  balance  of  the  cotton  had  not  passed  the  scales, 
and  Bradley,  Wilson  4r  OO'  stopped  the  further  weighing,  and  claimed  the 
whole  of  the  cotton.  Campbell  and  Biekarby  sequestered  attd  claimed  the 
whole,  as  transferred  to  them  by  Simpson,  for  their  advance  of  twenty-four 
thousand  doUars* 

The  pretensions  of  the  plaintiffs,  amount  to  a  claim  for  advances  upon  cotton, 
consigned  to  their  order  tr^  the  owner ;  those  of  Bradley,  Wilson  Sf  Co.,  to  a 
»  recision  of  the  sale  of  the  cotton  to  Simpson,  for  non-payment  of  the  price. 

There  is  no  want  of  good  faith  in  these  transactions,  on  the  part  of  either  the 
plaintiffs  or  interveners.  One  or  the  other  must  suffer,  by  the  frauds  of  an 
unfiuthful  cotton  speculator.  The  immense  kMses  to  honest  merchants,  from 
like  causes,  have  not  taught  them  so  to  arrange  with  each  other,  that,  in  cash 
aalea,  delivery  and  payment  should  be  simultaneous* 
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The  whole  coDtroveny  in  this  case,  as  in  all  those  of  like  character  that  have     Cmmtmwuu 
9one  before,  is  as  to  the  delivery  of  the  cotton.    The  rule  of  law  is  unbending.       ,Piiiii. 
The  agreement,  amounts  to  the  sale  between  the  parties ;  the  delivery,  com- 
pletes it  as  to  third  persons.     Parker  v.  Starkweather,  7  U.  S.  483.     Erwin^ 
McLaughlin  Sf  Co.  v.  Torrey.    Laughlin  ▼.  Oarud,  11  R.  R.  140. 

It  is  fully  established  by  the  eTidence,  that  Bradley,  WiUon  Sf  Co,  sold  the 
cotton  to  Simpeoft,  and  that  the  latter  consigned  it  to  the  order  of  Campbell  and 
Rkkarhy,  who  made  the  advances  on  the  consignmeot.  If  the  advance  was 
made  upon  cotton  actuaUy  delivered  to  the  consignees,  their  privilege  for  the 
advance  takes  precedence  of  the  vendors'  lien.  Did,  then,  the  vendors  deliver 
the  cotton  to  Simpsofh  and  he  to  his  consignees,  are  the  questions  to  be  solved. 

In  considering  the  question  of  delivery,  the  district  judge  has  made  an  all- 
important  observation,  that  must  be  carefully  borne  in  mind.  The  case  is  one 
of  a  double  delivery,  from  vendor  to  vendee,  and  from  vendee  to  the  consignee. 
It  took  pkce,  however,  through  the  agency  of  the  same  person,  the  broker,  who, 
in  addition  to  his  appropriate  duty  of  making  the  sale,  was  employed  by  the 
parties  to  make  deliveries.  Bradley,  Wileon  4r  Co.,  on  account  of  a  distrust  of 
Smpum,  charged  Keene,  the  broker,  with  their  delivery  to  him,  and  Simpaon 
directed  the  same  Keene  to  make  his  delivery  to  Campbell  and  Rickarby.  For 
the  order  of  Bradley,  Wilson  Sf  Co.,  to  Penn,  was  to  deliver  the  cotton  to  Keene. 
This  was  not,  as  contended,  an  order  to  deliver  it  to  Simpson ;  but,  as  proved, 
was  purposely  intended  to  be  otherwise ;  and,  in  fact,  the  cotton  never  was 
transferred  on  the  black  book  to  Simpson. 

If  Bradley,  Wilson  Sf  Co.  had  thenv^es,  or  by  their  agent,  placed  the 
whole  of  the  cotton  in  the  possession  of  thHr  vendee,  though  only  symbolically 
on  the  black  book  of  the  cotton  press,  it  seems  so  well  established,  by  the  usages 
of  trade,  that  this  would  have  been  a  delivery,  that  we  could  not  resist,  how 
ever  much  disposed,  to  favor  real,  rather  than  fictitious  transactions.  But,  as 
they  took  the  precaution  to  place  it  in  the  name  of  their  agent,  for  the  very 
purpose  of  avoiding  a  constructive  delivery  to  Simpson,  they  are  entitled  to  the 
benefit  of  that  precaution.  Much  less  had  Keene  power,  from  Bradley,  WU-. 
son  if  Co.,  to  transfer  the  cotton  symbolically  on  the  black  book  from  them  to 
Campbell  and  Rickarby.  He  had  no  power,  from  them,  to  deliver  the  cotton 
to,  or  consign  it  to,  the  order  of  Campbell  and  Rickarby  at  all.  The  latter 
made  no  advance  to  the  factors,  and  do  not  pretend  to  have  received  the  cotton 
from  them.  They  made  their  advances  to  Simpson,  and  contend  that  they 
received  the  cotton  from  him.  Then  Keene  placed  it  on  the  black  book  in  their 
name,  by  Simpson^s  order,  and  not  by  the  authority  of  Bradley,  Wilson  Sf  Co. 
So  that  Simpson  made  a  symbolical  delivery,  on  the  black  book,  to  his  consignees, 
before  he  had  obtaiaed  a  symbolical  delivery  on  the  same  book  himself,  from  his 
vendors. 

The  case  is  made  plainer,  by  supposing  two  agents,  one  for  the  vendor,  and 
one  for  the  vendee.  The  agent  of  the  vendor  had  power  to  place  the  cotton  in 
the  name  of  the  vendee,  on  the  black  book,  but  did  not  do  so.  The  agent  of  • 
the  vendee  made  a  transfer  on  the  black  book,  from  the  vendor  to  the  consignees 
of  the  vendee,  but  had  no  power  from  the  vendors  to  do  so,  and  therefore  the 
consignees  derived  no  title  from  the  transfer. 

We,  therefore,  regard  the  transfer  on  the  black  book,  from  Bradley,  Wilson 
Sf  Co.  to  Campbell  and  Rickarby,  as  made  without  authority,  and  divesting  the 
former  of  no  rights,  and  as  conveying  none  from  them  to  the  latter.    In  foct,  it 
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CAflPMu     impliM  nilMt  m  not  tnM,  tot  Brmdlm^  Wd$on  4r  Cb.  nM,  or  IWMftiKd,  Oie 
*'  oottoD  to  thMDt  wherew,  they  had  no  traimetioD  wtwtoofvr  with  theai. 

It  10  fltoovoiMij  coDtoDded,  that  the  order  of  Bradley  WUwam  4*  Qh^  to 
deliver  the  cotton  to  JCeenet  was  a  defireiy  to  SinifMOfi.  It  does  not  puipert  to 
be  80 ;  and,  the  fair  inference,  from  KeetWi  testimoBy,  it,  that  it  was  gireo  to 
ham  to  hold  the  cotton,  aabjeot  to  his  order,  and  to  place  it  so  on  the  Uack  book, 
to  afoid  an  immediato  d^ireiy  to  Simpmm  ;  and,  that  this  waa  done,  after  ooo- 
aoltation  with  Bradley^  Wilson  4*  Cb.,  and  on  aoconnt  of  mmorB  that  SimfMoa 
was  baying  cotton  beyond  his  means.  The  pooroaBwn  of  the  broker,  under 
theae  circomstancea,  was  not,  as  contonded,  the  pooeoaaion  of  jStrnpaon,  but  the 
powoorion  of  Bradley f  WUsan  4"  Co* 

But  Keene  had  power  to  deliver  the  cotton  to  Simpwn^  the  vendee  of  Brad- 
leyt  WUum  4"  Co-  No  other  meaning  can  be  attached  to  their  order,  to  the 
preaa,  to  deliver  the  cotton  to  him.  Now,  he  did  canae  to  be  wmghed,  by  the 
weigher  ciBradleyj  WiUon  4"  Oo.,  to  be  pawed  through  the  scales,  and  to  be 
delivered,  four  handled  and  sixty  bales  of  the  cotton.  To  whom  did  he  deliver 
it  ?  that  is,  for  whom  was  it  passed  through  the  scales  ? 

Not  for  himself.  He  had  possesskin  of  the  whole,  by  the  order  of  Bradley^ 
WUson  4"  Co.;  and,  in  foct,  hekl  it  for  them.  It  was  not  passed  tliroagfa  the 
scales  for  Ceanpbell  and  Rickarhy,  His  principals  had  nothing  to  do  with  tliett. 
He  weighed  and  passed  it  through  the  scales  for  Simpson^  because  his  pirinci> 
pals  had  sold  it  to  him. 

This  process,  it  is  fully  proved,  is  an  actaal  delivery  to  the  vendee.  It  was  ao 
conaiderod,  by  both  Keetu  and  Simpwn;  for  the  latter  gave  orders,  through 
Ktenet  to  the  press,  to  deliver  it  for  shipment,  and  it  was  partly  shipped.  All 
that  which  was  weighed  was,  tfaeroforo,  in  the  possession  and  at  the  risk  of 
Simpson^  aa  owner.  It  was  no  kmger  at  the  risk  of  his  vendors.  Under  such 
circumstances,  he  obtained  an  advance  from  the  merchants,  to  whose  order  he 
consigned  it,  which  covers  all  that  was  found  in  his  possession,  when  the  iurther 
delivery  was  stopped  by  Bradley,  WUfon  4"  Cb.  They  had  the  right  to  atop 
the  farther  delivery  to  Smpson,  because  he  foiled  to  pay  the  price;  and,  he 
ooukl  deliver  no  more  to  Campbell  and  Riekarhy,  because  no  more  was  deliv- 
ered to  him. 

We  concur  with  the  district  court,  in  the  opinion,  that  the  delivery  of  part 
of  a  diviaible  thing,  is  a  delivery  of  that  part  atone,  and  not  of  the  whole :  as 
illustrated  by  the  early  case  of  DHmford  v.  Brook$^  3  M.  R.  222.  So  the 
actual  delivery  of  the  whole,  in  block,  completes  the  sale,  even  as  to  third  per- 
sons, though  the  article  is  not  counted,  weighed,  or  measured,  as  decided  in  the 
caae  of  Morgan  v.  Shif. 

The  cotton  was,  therofore,  wholly  delivered  by  Bradley,  WUwn  4-  Cb.  to 
the  broker,  for  the  purpose  of  being  deliverod  to  their  vendee,  but  only  partly 
delivered  by  the  broker  to  the  hitter. 

It  was  the  misfortune  of  Campbell  and  Riekarby,  that  they  advanced  00  a 
symbolical  delivery  by  Smpton,  through  Keene  it  is  trae,  of  that  which  had  not 
been  symbolicaUy,  much  less  actually,  delivered  to  him.  It  is  the  misfortune  of 
Bradley,  WUeon  4*  Co.,  that  their  agent,  in  pursuance  of  power  given  to  him, 
actualliy  delivered  to  Simpson  460  bales  of  cotton,  sold  by  them  without  rsceiv. 
ing  the  price.  By  putting  the  property  into  the  poflsesnon  of  the  vendee,  the 
vendor  enabled  him  to  commit  a  fraud,  by  obtaining  the  advance  without  pay- 
ing the  pfice;  and  eqaity  obliges  him  to  bearthekMS,  raitor  than  the  merchants 
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vdbftfiDfBMidfiMinidedieadfwicetotbBovBer,  «iidiietiialpoaiMior,oflhe    Oamtmu 
46&bilBtof  GottDo.    JiiftMil  T.  Famtr,  18  L.  E.  689.     Tke  Barmgi  ▼.  CSvr-        pmr. 
n«  4*  C».,  a  Barn,  and  Aid.  IL  137. 

Upon  the  whi^0»  we  are  of  opinioo,  thai  tiie  jadgmom  of  the  dittrict  ceiirt 
10  covsecl.  Mid  aftm  it,  with  owts. 

SuDBXA,  J.,  delivered  the  fiBUowmg  sepante  e]nnion :  Bradley^  WU^ 
rnn  Sf  Co.  iay,  they  had  not  giren  poBsewioD  of  the  cotton  to  Simjwmp 
thttr  fnircbaser,  because  the  wei^ag  had  aot  been  completed,  and 
they  had  not,  in  any  manner,  consented  to  the  delivery;  and  they  cite 
the  2433d  article  of  the  Civil  Code»  ^i^ch  says:  «*When  goods,  prodnee, 
or  other  articles,  are  not  sold  in  a  lamp,  but  by  weight,  by  tale,  or  measnre,  the 
sale  is  net  perfect,  inasmuch  as  the  things  so  sold,  are  at  the  risk  of  the  seller, 
until  diey  be  weighed,  counted,  or  measured ;  but  the  buyer  may  require  either 
the  ddivery  of  them,  or  damages,  if  any  be  for  the  same,  in  case  of  non-exe- 
cution of  the  contract.*'  In  my  opinion,  the  mutual  rights  and  relations  of 
Bradley f  W.  8fCo,^  and  Simpztmy  are  not  the  test  of  the  rights  of  Campbell 
and  Eickarby.  They  are  third  persons.  What  have  Bradley,  Wilson  4*  Co, 
done,  so  &ra8  pfauntiflfs  are  concerned?  B.,  W,  Sf  Cb.  had  cotton  standing  in 
their  names,  at  Penn^a  press.  Cotton  so  held,  is  subject  to  the  order  of  the 
person  ^o  puts  it  there,  f*,  W.  if  Co.  give  Keene  a  written  order,  addressed 
to  Peim^  as  the  keeper  and  proprietor  of  the  press,  directing  him  to  deliver  to 
Keene  seven  hundred  and  thirty-eight  bales  of  cotton,  mentioning  the  respective 
martcs  and  numbers  of  the  bales.  As  I  understand  the  evidence,  this  order  gave 
Keene  the  control  of  the  cotton.  The  contval  of  Bradley,  Wilson  Sf  Co.,  was 
^vested.    They  ceased  to  be  the  holders  of  the  cotton,  as  regarded  third  per- 


In  this  connection,  the  evidence  of  a  proprietor  of  a  cotton  press  in  New 
Orleans,  is  very  pertinent.  He  testifies,  that  he  has  known  many  instances,  of 
cotton  having  been  removed,  on  the  order  of  the  factor,  without  having  been 
weighed.  Cotton  transferred  by  one  factor  to  another,  is  seMom,  or  never 
weighed;  and  when  shipped  on  planter's  account,  seldom,  or  never  weighed;  or 
if  weighed  in  one  press,  and  transferred  to  another,  it  would  be  delivered  in  the 
latter  one,  without  being  weighed. 

Keene,  thus  invested  with  the  oontmri,  transferred  it,  on  the  books  of  die  press, 
to  Campbell,  Rickarby  Sf  Co.;  and  this  he  did  at  the  request  of  Simpton,  who 
had  bought  the  cotton,  and  had  got  an  advance  from  Campbell  aid  Rickarby. 
But  B.,  W.  4"  Co.  say,  we  did  not  intend  Ktene  shouM  part  with  the  cotton, 
until  Simpeon  paid  us  the  price.  If  this  was  so,  why  did  they  give  Keene  an 
order,  absolute  in  its  terms  ?  So  far  as  the  public  was  concerned,  the  order 
being  afaeoluto,  rights  acquired  in  good  fiiith  under  it,  cannot  be  disturbed.  It  is 
against  well  settled  principles,  to  permit  the  secret  instructions  of  a  party  to  his 
agent,  to  qualify  the  apparent  absolute  control  and  dominion  with  which  he  has 
thought  proper  to  invest  him. 

Again :  B.,  W,  Sf  Co.  have  no  equity,  but  the  naked  fact,  that  they  have  not 
received  the  price  of  what  they  soM.  They  not  only  clothed  Keene,  and 
thiou^  him,  Smpwn,  with  the  indicia  qf  ownerahip,  but  they  did  so,  under 
drcumstances  which  ought  to  have  warned  them  of  the  danger  of  dealing  with 
Simpson;  for  rumors,  un&vorable  to  his  credit,  had  reached  their  ears.  Keene 
nyB,in  hiscross-exammation  by  the  plaintiffiB,  he  had  heard  several  reports,  that 
Simpeon  was  buying  cotton  beyond  his  means;  that  he  had  spoken  to  Sitnpeon 
iboQt  these  repcnrtSt  and  he  had  remarked  to  witness,  that  other  parties  were 
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Gamfbsll  foniiihiiig  him  with  fonds,  and  he  had  only  a  quarter  intereet  in  the  ahipmeiit.  He 
Pekk.  ^^  '^y^*  ^^  knows  from  hia  tranaactions  with  Simffsofh  that  it  waa  his  habit  to 
take  advances  from  the  hoases  thzongh  whom  it  was  ahipped.  Again,  he  aaya, 
in  oonaeqaence  of  cotton  falling  rapidly  in  Liverpool,  he  became  apprehenaire 
that  the  parties  who  were  fufnishing  him  with  funds,  might  withdraw,  or  the 
party  through  whom  he  was  getting  advances,  might  fiiil.  And  again :  witnesi 
consulted  with  Bradley^  WtUon  Sf  Cb.,  on  the  subject  of  these  rumors,  prior  to 
the  27th  May;  that  is  to  say,  several  days  before  they  sold  him  the  cotton  in 
queetron.  It  is  certain,  that  B.,  Wi  Sf  Co.  knew  Simpson  was  in  questioDable 
circumstances,  and  it  is  reasonable  to  infer  from  the  evidence,  that  he  knew  he 
would  raise  money  to  pay  them,  by  advances  firom  others. 

I  do  not  think,  however,  that  in  point  of  fact,  £.,  W>  Sf  Co.  intended*  as 
between  themaelves  and  Keene,  to  make  Keene  a  mere  agent  for  the  delivery  of 
then:  cotton,  upon  payment  of  the  money  by  Simpson.  On  the  contrary,  in 
giving  him  the  control,  they  seem  to  have  left  matters  to  his  discretion.  Simpson 
had  made  other  parchases  of  B.,  W,  Sf  Co.<,  and  Keene  thus  speaks  of  them, 
and  of  his  own  authority  in  these  matters:  ''Witness  told  Bradley  s  WtUon  Sf 
Co,y  whenever  he  bought  cotton  of  them  for  Simpson,  that  he  was  buying  for 
Simpson^s  account**  ''In  his  purchases  from  Bradley,  WUson  Sf  Co.  for 
account  of  Simpson,  he  had  no  special  instructions  from  Bradley,  Wilson  if  Co,, 
to  enter  the  cotton  to  his  own  order,  but  was  left  to  his  own  discretion  in  the 
matter.  He  had  informed  Mr,  Wilson  of  the  rumors  he  had  heard,  and  the 
mode  he  had  adopted.  Mr.  Wilson  appeared  satisfied,  but  gave  him  no  inalmc- 
tions.'*  Simpson  bought  3600  bales^of  B.,  W.  SfCo,  upon  the  2l8t  May;  and  in 
one  case,  911  bales  were  altowed  to  go  on  ship-board,  before  Simpson  was  called 
upon  for  payment.  He  gave  them  a  check  on  account  of  its  price,  on  the  7th 
June.  It  had  been  sold  on  the  31st  May ;  was  transferred  on  the  black  book  of 
the  press  on  the  4th  June,  and  was  on  ship-board  when  the  check  was  given. 

Looking  to  all  the  focto  of  this  case,  I  cannot  but  consider  the  plaintiffs  as  per- 
sons, who  have  been  induced  to  advance  Simpson  money,  upon  the  faith  of 
property,  of  which  he  had  substantially  the  apparent  control,  and  the  posaesskm 
which  Keene,  at  his  request,  transferred  to  them.  I  say  possession,  since  a 
symbolical  possession  is,  for  the  purposes  of  commerce,  an  actual  possession. 

B.,  W.  Sf  Co.  have,  on  this  occasion,  done  as  others  are  too  much  in  the  habit 
of  doing.  It  is  quite  too  common  here,  to  repose  confidence  in  the  buyer,  and 
let  him  get  the  control  of  the  merchandise,  before  the  price  is  paid.  Such  a 
course  of  business,  should  not  receive  judicial  countenance ;  it  enables  specula- 
tors to  go  largely  into  the  market,  without  real  means;  clothes  them  with  an 
undeserved  credit,  and  has  been  a  prolific  source  of  litigation  and  fraud.  The 
consequence  of  such  a  course  of  business  is,  that  occasionally,  some  one  must 
suflfer.  In  equity,  the  loss  ought  to  fall  upon  the  party  who,  by  his  imprudent 
confidence,  has  enabled  the  wrong-doer  to  get  a  credit  with  innocent  third  per- 
sons, to  whichf  upon  the  true,  but  hidden  state  of  facts,  he  would  not  be 
entitled. 

It  is  said,  however,  that  the  advances  were  not,  in  legiU  contemplation,  made 
on  this  specific  cotton,  but  on  the  general  credit  of  Simpson ;  or,  as  it  was  put 
in  the  oral  argument,  an  advance  on  the  promise  of  a  consignment,  is  not  an 
advance  upon  a  consignment. 

It  is  true,  that  a  portion  of  the  money  was  advanced,  before  a  transfer  of  the 
cotton  was  made  en  the  books  of  tlie  press  by  Keene  to  Campbell  and  Rickarhyt 
and  the  receipto  of  Simpson  for  the  advances,  do  not  recite  the  specific  bale*. 
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One  of  thttn,  tihat  of  Jane  6tli,  in  **  on  accoont  of  ahipmeDt  to  lirerpool  per    Oavpbxu. 

fipamiiMHidiui;'*   and  the  other,  that  of  June  7th,  is  simply,  "on  account."        ^^^g 

There  is  no  doubt  in  my  mind,  however,  that  the  first  adrance  was  made  upon 

tlie  fiiith  of  die  expected  consignment  of  the  cotton  in  question;  and  when  the 

flvoond  WIS  made,  the  transfer  on  the  book  of  the  press  had  intervened.    There 

was  no  notice  of  B.,   W.  4*  Oo.^i  equity,  nor  any  active  intervention  on  their 

pert,  until  after  the  whole  amount  of  (5M,000  had  been  paid  to  Simpson  by  the 

plain tiflTs.    I  concur  in  what  is  said  by  the  district  judge,  that  although  the 

advance  be  not  simultaneous  with  the  possession,  the  privilege  attaches  as  soon  as 

possession  is  acquired,  in  pursuance  of  the  antecedent  promise,  and  is  effective 

where  adverse  rights  are  not  in  the  mean  time  acquired.    The  cases  he  cites 

sustain  this  view.     Turpin  v.  Reynolda,  14  L.  R.  473.    Pwodl  v.  Aikiuy  18  L. 

R.  328.    Whatever  doubts  we  might  have  on  the  subject,  if  the  question  were 

res  natw,  those  cases  have  the  force  of  precedents,  and  it  would  operate 

unjustly,  to  disturb  them  now.    I  am  therefore  of  opinion,  that  the  plaintiffs 

should  have  a  privilege  on  the  whole  lot  of  cotton  translerred  to  them  on  the 

books  of  the  press. 


John  Duncan  et  al.  v  The  State  of  Louisiana. 

The  neglect  of  one  officer  of  the  State  to  dolus  dnty,  does  not  eiLcase  tiie  defalcation  of 

anoAer,  or  diachaige  his  secorities. 
The  taw  aotiioriaingthe  auditor  of  the  State  to  issue  a  warrant  of  distress*  is  notin  violation 

of  the  Gonstitation. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J, 
Isaac  Jchfuon^  Attorney  General,  for  the  State.    By  the  court : 

Preston,  J.  On  the  28th  of  June,  1849,  the  auditor  of  public  accounts 
issued  a  warrant  of  distress  against  the  plaintii&,  as  securities  of  W.  K.  SHleSf 
for  a  large  amount  of  money  due  by  him,  as  tax  collector,  for  the  Fourth  Repre- 
sentatiTe  District  of  New  Orleans.  The  plamtifft  enjoined  the  execution  of 
Ifae  warrant  on  various  grounds,  two  of  which  the  district  court  sustained,  and 
the  State  has  appealed. 

The  warrant  was  issued  under  the  63d  sec.  of  the  act  approved  the  3d  of 
May^  1847,  <*  To  provide  a  revenue  for  the  support  of  the  government  of  the 
State."  It  prescribes  that,  on  the  defalcation  of  the  tax  collector,  the  auditor  of 
public  accounts  shall  charge  such  delinquent  accordingly,  and  immediately  after 
sudi  ddinquency  shall  occur,  issue  a  warrant  of  distress,  which  shall  have  the 
force  and  effect  of  a  writ  of  fieri  facicu  against  such  delbquent  and  his  securities, 
directed  to  the  sheriff  of  the  parish  where  such  delinquent  may  reside,  or  where 
his  securities  reside,  or  where  property  belonging  to  either  maybe.  The  warrant 
enjoined  was  issued  against  the  securities  alone.  The  court  held,  that  it  was 
illegal,  because  not  issued  against  the  defiiulter  as  well  as  the  securities. 

But  the  warrant  itself  shows,  that  one  had  been  previously  issued  against 
StUes  ;  that  a  small  sum  ha^  been  made,  and  that,  as  to  the  balance,  no  property 
could  be  found  to  satisfy  it  The  4th  sec.  of  the  act  approved  the  24th  of  April, 
1847,  relative  to  the  bonds  of  tax  conectora  and  other  public  officera,  prohibited 
the  sale  of  the  proper^  of  ike  securities  before  that  of  the  principal  was  dis- 
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eiUMd.    This  htvfaig  Im«b  doae  by  tfa«  prenous  eieeiiti0a«  it  wi 
QtM.      >>*Q^  *  iacoBd  agtiMk  him. 

Ib  the  neit  plaoe»  the  lit  see.  of  an  let  tppiOTod  the  16tfa  of  Much,  1848, 
reqanod  the  tu  ooli8eton»  in  the  puithes  of  Orioons  and  Jeifonon,  widuatlw 
fint  five  dijo  of  each  and  evoiy  naoBth,  to  have  Ihoir  reapective  acooonto 
audited  and  aettled,  to  all  tazea  oolieoted  and  monioa  leceived  during  die 
preceding  montfi.  The  diatriet  oonrt  waa  of  opinion,  that  aa  the  law  foqaired  a 
aettlement  oveiy  monthf  and  dial  every  time  a  delinquency  occnrred*  a  wamnt 
ahonld  laane,  no  wamnt  ooold  iarae  imt  any  greater  amount  than  one  month's 
deficit. 

We  held,  m  the  caae  of  the  StaU  ▼.  HofdeHy  et  oi.,  aeenriliai  of  -^^ 
that  tfie  neglect  of  one  officer  of  the  State  to  do  his  duty,  oonldnot  eicniedift 
deiUcation  of  anedmr,  or  diacharge  hia  aecuritieB,  and  cited  die  hi^ieBt%ntfiori- 
tiea  m  anpport  of  the  deciaiott.  We  adhere  to  die  opinion,  widmntrecapitalM* 
ing  the  reaaona. 

And,  for  the  reaaona  given  mdmtopimon,  if  S<ti«<  faOedtotBkedieoitfa 
required  by  die  Conatitntion  and  lawa  fimm  public  officers,  aMhough  it  is  sot 
ahown,  or,  if  the  auditor  Med  to  advertise  his  defalcations,  as  required  by  tbe 
35di  sec*  of  the  act  to  eatablish  and  regulate  the  treasury  department,  these 
omissions  would  not  release  die  securities. 

It  is  alleged,  as  a  ground  of  injunction,  that  the  collector  was  not  entitled  to 
collect  the  taxes  upon  trades,  professions,  licenses,  dec. ;  and  that  die  secuiitieB 
are  not,  therefore,  liable  for  his  defolcation  as  to  diese  taxes.  But  the  law  cleeriy 
contemplates,  that  the  collector  ahonld  collect  all  State  taxea ;  and  the  44th  see. 
of  the  act  provides,  that  he  shall  give  bond  forall  taxes  levied  finr  State  purposes. 

The  bond  was  not  approved  and  accepted  by  the  proper  authorities  on  the  lit 
of  May,  1848,  as  requhred  by  the  statute,  and,  on  that  account,  the  seciuitiei 
allege  that  they  are  not  bound.  But,  dieir  principal  made  iqiplicatioQ  for  a 
mandamw  to  the  Fifdi  District  Court  of  New  Orleans  ;  and  that  tribunal,  bAbt 
hearing  the  attorney  general,  determined  that  the  bond  waa  aufficient,  aed 
ordered  the  Recorder  and  Finance  Committee  of  the  First  Muiucipalit;^  to 
approve  the  bond,  and  give  hkn  the  certificate  and  documente  necessary,  to 
enable  him  to  enter  upon  the  duties  of  hn  office,  which  waa  done.  The  bond 
thus  adjudged  to  be  aufficient,  and  accepted,  is  not  a  nullity,  but  binds  ibe 
parties. 

It  is  contended  by  the  seonrities,  that  the  law  authorizing  the  auditor  of  the 
State  to  issue  a  warrant  of  distress,  is  avioktion  of  the  Constitution,  beesnseit 
is  the  exerdae  of  judicial  power,  by  an  executive  officer  of  the  government  We 
lately  leid  the  contrary,  in  the  case  of  BordeUm  v.  The  New  Orlean$  Towboal 
Company^  7  Ann.  To  the  reasons  and  anthoritiea  cited,  in  support  of  thst 
ofunion,  ^e  refer,  as  conolosive  in  this  caae. 

The  judgment  of  the  district  court  is  reversed ;  and  it  ia  decreed,  that  the 
injunction  be  dissolved,  and  the  iqipellees  condemned  to  pay  the  costs  in  both 
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State  «.  Sarah  Connob*  £  w.  c. 

The  oooBpetenoy  of  t  witneu  toteftify,  ii  roftored  when  he  hai  idTered  the  penilty  of  the 
crime  of  which  he  haf  been  oonricted. 

APPEAL  from  Oie  Pint  Diitrict  Court  of  New  Qrieaog,  Laime,  J.  J^aae 
J<oft««0««  Atloniey  Genenl,  fiur  the  State.  Hendenonwad  FUUttat  ih» 
eecoeed.    Bj  the  court : 

Pksstoh,  J.  The  iq>pe]hnt  wae  Indicted  fiurpeijiixy,  convicted  ud  eeotenced. 
She  hac  tftken  an  appeal  from  the  jadgmeat  rendered  against  her.  TTie  only 
ground  of  error  aangned  is*  that  the  diatrictconrt  erred  in  admitting  the  evidence 
of  one  Cammeyer^  who  had  been  convicted  of  awindling.  He  wbb  convicted  in 
1841 ;  wasaentenced  toone  years'  imprisonment*  at  hard  labor,  and,  after  goffer- 
ing the  ponishment  inflicted  upon  him,  was  discharged.  The  judge  of  the  diatrict 
conrt  considered  the  objection  to  the  testunony  of  Cammeyer,  as  affecting  his 
credibility  rather  than  his  competency,  and  permitted  it  to  be  given  to  the  jtuy 
ifor  what  it  was  worth.  His  reasoQS,  embodied  in  the  biU  of  exceptions,  are 
thns  expressed :  "  It  is  tme  that  the  witness  was  convicted  and  sentenced ;  but 
it  is  also  tme  that  he  served  his  term  of  punishment,  thns  restoring  his  compe- 
tency if  ever  it  was  lost,  however  much  his  conviction  may  affect  his  credibility. 
The  conrt  has  great  doubt  whether  the  conviction,  for  the  offence  of  which  the 
witness  was  accused,  renders  him  incompetent  at  all,  inasmuch  as  our  law  has 
annexed  incompetency  to  testify  to  the  crimes  of  perjury  and  subornation  of 
peijnry  alone,  which  would  reasonably  lead  to  the  conclusion  that  the  LegislB- 
ture  intended  to  include  no  others  in  the  same  class.  If  it  intended  to  include 
otben,  it  wonldhave  mentioned  them.  If  all  others  were  to  be  included,  it  would 
not  have  specified  the  two  particular  offences. 

The  maxim  incUmo  «mi»,  exelusio  alterius  eHt  is  too  general,  and  subject  to 
too  many  exceptions  in  its  application,  to  govern  the  coostructbn  of  criminal 
statutes.  It  is  therefinre  urged,  that  Cammeyer  was  a  witness  wholly  incompe- 
tent to  testify,  on  account  of  his  conviction  and  sentence  to  punishment  lor  an 
infiimous  offence. 

If  this  were  an  original  question,  to  be  decided  upcm  general  principles,  we 
could  eee  no  reason  why  the  testimony  of  a  convict,  under  sentenee,  should  be 
excluded.  Evidence  is  that  which  convinces  the  mind  of  the  existence  of  a  fret. 
The  testimony  of  the  basest  of  mankind  may  often  be  valuable  in  the  investiga- 
tion of  truth.  Tliat  of  a  convict,  for  an  infamous  crime,  is  excluded,  on  the 
ground  that  no  credit  should  be  given  to  what  he  proves.  And  yet,  notwith- 
standing the  stigma,  much  mi^t  be  elicited  from  a  con^t,  which  would  satiify 
an  intelligent  and  discriminating  jury  of  frets  which  could  not  otherwise  be 
proved.  There  is  no  doubt  that  a  fret  in  itself  improbable,  supported  by  such 
testimony,  would  not,  upon  the  strength  of  it,  obtain  credence.  It  is  in  itself 
entitled  to  little  weight,  and  it  cannot  be  presumed  that  a  juiy  would  give  it 
more  weight  than  it  deserved,  unless  we  suppose  that  by  the  mere  fret  of  being 
sworn  an  jurors,  and  being  bound  to  examine  with  care  and  weigh  with  caution 
aUtfie  evidence  brought  befrre  them,  would  divest  the  persons  of  whom  the 
jury  waa  composed,  of  aU  that  oommon  sense  and  diaerimination  which  cfaarac- 
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Statb       terizeff  OBch  indindiial  in  the  ordinaiy  ponniits  of  life.    Satan  himielf  nil^tbtt 

CoirlioK.      believed  when  his  auertionfl  were  in  thenuelves  probable,  and  were  oombonted 

by  the  teetimony  of  others,  thou^,  if  rach  aasertbns  atiood  alone  and  were 

contrary  to  onr  general  obaerration  of  the  nature  of  tiiingv,  they  would  oblun 

no  credit. 

The  whole  tendency  of  modem  jariipmdenoe,  as  to  endence,  is  to  lay  every 
thing  before  a  court  and  jniy  ^i^ch  may  elicit  trath,  tmsting  to  dieir  wisdom 
and  intelligence  to  give  only  the  weight  it  deserves,  to  that  which  is  subject  to 
suspicion  and  objection.    In  conformity  to  this  view,  have  been  most  of  the 
I  modem  decisions  and  statutes  upon  tiie  subject  of  evidence.    The  interest  of  a 

person  in  a  suit,  or  the  character  he  bears,  goes  to  his  credit  rather  than  to  his 
competency.  More  than  thir^  years  ago  Mr.  Chitty  observed,  in  relation  to  the 
very  snbject  before  the  court:  **On  principle,  it  would  seem  that  in  general  the 
objection  to  a  witness,  on  account  of  his  having  committed  a  crime,  particubriy 
if  not  peijuiy,  ought  rather  to  affect  his  credibility  than  his  competency,  for 
though  a  person  may  be  proved  on  his  own  showing,  or  by  other  evidence,  to 
have  committed  a  crime,  it  does  not  follow  that  he  can  never  afterwards  feel  Ae 
obligation  of  an  oath.*'    Vol.  1,  ed.  1819,  p.  490. 

Still,  under  the  known  principle  of  the  common  law,  we  should  not  disapprove 
of  the  rejection  of  the  testimony  of  a  person  laboring  under  a  sentence  of  con- 
viction, of  a  crime  belonging  to  the  class  embraced  under  the  terms  crimen  falsi, 
as  incompetent,  especiaUy  as  our  code,  in  civil  cases,  retains  the  principle  *'  that 
the  competent  witness  is  not  one  of  those  whom  the  law  deems  infamous.**  But, 
for  myself,  I  do  not  say  that  I  would  roverse  a  judgment,  in  a  criminal  case, 
because  such  testimony  was  admitted,  with  aU  due  caution,  by  the  court ;  that  it 
was  liable  to  eveiy  unfavorable  presumption  arising  from  the  want  of  credit  on 
the  part  of  the  witness.  The  reason  of  the  rales  established  in  early  times, 
when  juries  were  ignorant  and  illiterate,  which  excluded  much  evidence  from 
their  consideration,  ceases  to  have  much  force  now  that  they  are  greatly 
improved  in  their  composition,  by  learning  and  intelligence,  and  therofore  there 
is  much  reason  for  the  relaxation  of  the  mles  themselves. 

It  is  not  necessary  to  say  more  in  this  case,  in  rolation  to  evidence  objected 
to,  on  account  of  the  inftmy  of  witnesses  generally,  because,  if  the  opinioD  of 
the  district  court,  that  the  competency  of  the  witness  was  restorod  by  suffering 
the  punishment  to  which  he  was  sentenced,  the  subject  we  have  alluded  to, 
rather  than  fully  discussed,  becomes  unimportant. 

Whoever  roads  the  section  of  Starkie,  Phillips,  Chitty,  or  any  other  elemen- 
tary writer  on  evidence,  in  relation  to  the  restoration  of  the  competency,  as 
witnesses,  of  persons  who  had  been  rondered  incompetent  by  reason  of  crimes ; 
by  being  admitted  to  the  benefit  of  clergy,  or  undergoing  a  punishment  equal  to 
clerical  purgation,  by  pardon,  by  the  roversal  of  the  judgment  or  other  means, 
will  see  that  there  was  no  reason  or  consistency  in  the  common  law  on  Ihe 
subject,  as  modified  by  the  statutes  of  England,  prior  to  the  year  1805,  when 
we  adopted  the  rules  of  the  common  law  as  to  evidence  in  criminal  cases. 

All  the  learning  in  rolation  to  the  rostoration  of  competency,  after  eonvietion 
of  an  offence  which  admitted  oi  the  benefit  of  clergy,  by  purgation  before  the 
ordinary,  it  is  of  course  but  of  the  question  to  consider.  And  yet  all  criminals 
who  could  read,  and  fiir  almost  all  crimes,  wero  entitled  to  the  benefit  of  clergy. 
This  description  embraces  almost  all  criminals  who  aro  brought  beforo  our 
courts,  in  modem  times  almost  all  being  taught  te  read.  They  mi(gbt  therefiiro 
be  restored  to  competency  by  puig^tionf  the^^procees  of  which,  an  author 
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I  afanogtahmys  Inrolred  peijnry  on  behalf  of  both  the  criminal  and  Mb       Btatb 
compiiigatan.    By  peijnxy  and  aabornation  of  perjuiy,  therafore,  they  oould      conotL, 
render  tfaemBehref  competent  to  testify. 

By  a  atatate  of  Elizabeth,  the  conTict  could  be  restored  to  competency  by 
being  burnt  in  the  hand.    Thna,  an  inftmona  mark  of  hia  infiimy  removed  it 

As  to  paidona,  the  king  could  have  the  testimony  of  convicts  when  he  wanted 
itt  and  eschided  their  testimony,  by  refusing  his  pardon,  when  it  did  not  suit  the 
purposes  of  his  prosecution.  And  Phillips  and  Amos  observe  in  thebr  Treatise 
on  Evidence,  **  It  has  happened  that,  for  the  purpose  of  a  single  prosecution,  no 
leas  than  ^ve  convicts  have  been  pardoned,  whereaa  if  such  evidence  could  be 
used  without  a  pardon,  it  would  be  more  free  from  suspicwn,  and  the  ends  of 
justice  would  be  more  effectually  attained,*'  p.  20. 

Even  in  the  United  States  it  has  been  held,  that  if  the  witness  was  convicted 
in  the  State  where  his  testimony  is  offered,  the  conviction  renders  him  incompe- 
tent ;  but  if  in  a  sister  State,  the  conviction  does  not  affect  his  competency.  Such 
unreasonable  and  inconsistent,  we  might  afanost  say  absurd,  results,  must  flow 
from  an  erroneous  source.  We  have,  therefore,  examined  with  l^l  much  care  as 
the  remainder  of  the  term  would  admit,  some  of  the  elementaiy  writers,  and  also 
decisions  of  the  English  courts  upon  the  question  of  the  means  by  which  a 
person  rendered  incompetent  as  a  witness,  by  reason  of  conviction  and  sentence 
for  an  infamous  crime,  may  have  his  competency  restored.  We  find  much 
confusion  in  the  decisions,  and  in  the  reasoning  upon  the  subject ;  distinctions. 
are  made  where  no  difference  really  exists ;  and,  cases  falling  under  the  same 
general  principles,  have  been  decided  in  contradictwn  to  each  other.  The  law 
was  unsettled  by  the  courts,  except  so  far  as  all  agreed,  that  a  pardon  restored 
the  person  in  such  manner  as  to  make  him  a  competent  witness.  Now,  thip 
discharge  from  the  punishment,  could  no  more  change  the  character  of  the 
convict,  than  lus  sufferance  of  the  punishment  deemed  adequate  to  his  crime. 

In  this  condition  of  uncertainty  as  to  the  law,  the  9th  statute  of  George  IV, 
chap.  33,  was  passed.  This  statute  does  not  pretend  to  alter  or  amend  the 
common  law.  It  was  passed  because,  in  its  own  words,  it  was  deemed  expe- 
dient to  remove  all  doubts  respecting  the  civil  rights  of  persons  convicted  of  felo- 
nies, not  capital,  who  have  undergone  the  punishment  to  which  they  have  been 
adjudged.  It  must,  therefore,  be  regarded  as  an  exposition  of  the  common  law, 
by  the  highest  authority ;  and  it  makes  the  suffering  of  the  penalty  equaUy  efli- 
cacious  in  restoring  competency,  with  the  pardon  of  the  crown.  We  think, 
therefore,  it  was  the  common  law  of  England,  as  modified  by  statute  in  1805, 
that  the  suffering  of  the  punishment  of  crime  restored  the  convict  to  his  civil 
rights. 

The  humane  principle  must  prevail  in  our  criminal  code«  Our  statutes 
prescribe  penalties,  which,  being  suffered,  no  other  can  be  inflicted.  And  yet  it 
would  be  the  greatest  possible  additional  punishment  to  subject  a  man,  who  had 
committed  an  offence  and  suffered  the  penalty,  to  the  still  further  and  great  and 
cruel  punishment  of  not  being  able,  effectually,  to  complain  when  robbed  of  his 
property,  deprived  of  his  liberty,  or  his  life  in  danger,  because  neither  his  oath 
or  testamony  would  be  taken  to  secure  protection  or  redress.  He  should  be  per- 
mitted to  say,  I  have  expiated  my  offence  by  suffering  all  the  law  imposed  upon 
me  for  my  correction  and  an  example  to  others;  I  should  not  be  subjected  to 
still  greater  punishment. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  of  the  district  court. 
It  'm  aflkmedt  with  costs. 
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Btats  Atstn,  C.  J.    The  tioM  olowed  for  tte  oooiidtMfeii  «f  Ifais  i 

OoiTiHm.  enabled  me  to  examine  all  the  fiewv  praaeoled  m  IIm  epiiuon  of  Mr.  Iwlwt 
Preston,  b«t  I  am  aatisfied  with  the  oonectDeaBi^liit  copdoaionagto  Aeadnui- 
ribilHy  of  the  testimony  of  Cammeytr,  and  conenr  m  the  affnaaiice  of  the 
judgment. 

R08T,  J.,  ooncnmd  with  the  Clnef  Jastioe. 


»i»v^»i»^>rv^»«»^>^^»N»is>'wi^v^»^'^«»^^^ 


The  State  1^.  Roger. 

The  priaoner  applied  to  the  Bapreme  Court  finr  a  writ  of  Aotew  eorpuM,  on  the  graoiidUiafc 
there  wu  no  proapect  whaterer  of  having  hia  appeal  tried  daring  the  present  term  ofthe 
oonrt,  or  earlier  than  the  November  term  thereofl  The  ooort  directed  an  immediate  trial 
and  held,  that  writs  of  habeoB  eorpus  are  nndonbtedly  matters  of  right;  bnt  oooiti  and 
judges  are  bound  to  do,  in  relation  to  them,  what  is  right  between  the  priaoner  sad  die 
public.  The  prisoner  ought  not  to  be  bailed,  on  the  ground  that  be  oannothaye  animns- 
diate  trial,  when  the  court  is  ready  and  willing  to  ailbcd  him  that  remedy* 

The  ideal  that  where  a  writ  of  lUibeas  corptu  is  issued,  there  is  an  abstract  right  to  imms- 
diate  action  upon  it,  without  regard  to  circumstances,  is  wholly  untenable. 

The  Supreme  Court  will,  if  pouible,  avoid  coming  in  conflict  witn  the  district  courti,  1^ 
writs  immediately  directed  to  tfaem  to  peribrm  their  duties. 

When  a  judge  ddiven  his  opinion  to  the  jury,  on  ftcts,  it  ougfat  to  be  given  as  a  neie 
opinion,  and  not  as  dictation ;  the  jury  should  be  left  to  undentand  deariy,  that  they 
are  to  decide  the  fact  on  their  own  view  of  the  evidence,  and  that  the  judge  interpoiet 
his  opinion  to  aid  them  in  the  conscientious  disdisige  of  their  f  esponaible  duties* 

APPEAL  from  the  Fnrst  District  Court  of  New  Orieana,  Buchanan,  I 
Isaac  Johnson^  Attorney  General,  for  the  State.  By  the  court:  (SHdeU^yt 
absent.) 

Preston,  J.  The  priaoner  was  accused  of  murder,  convicted  of  manalaugblar, 
and  took  an  appeal,  which  was  made  returnable  to  this  court  on  Monday,  the  28di 
of  thiB  month. 

On  the  25th  of  the  month,  he  presented  a  petition  for  a  writ  of  habeoi  eorpmi 
for  the  purpose  of  being  bailed.  His  application  was  based  mainly  on  tbo 
ground  stated  in  his  petition,  that  **he  is  informed,  and  believes,  that  there  is  no 
prospect  whatever  of  having  his  appeal  tried  during  the  present  term  of  IIm 
court,  or  earlier  than  the  November  term  thereof." 

This  court,  being  in  session,  and  criminal  busLness  being  entitled  to  prsferenee 
over  all  other  business,  announced  their  readiness  to  hear  the  canss, 
directed  it  to  be  fixed  for  trial  on  the  return  day,  and  dut  the  attorney  geaenl 
and  counsel  for  the  prisoner  should  be  notified,  as  the  trial  of  the  case  would 
supercede  the  main  ground  upon  which  the  application  to  be  bailed  was  based. 

Although  bound  to  grant  a  writ  of  habecu  corpus  to  bail,  even  after  cenvictioD* 
as  decided  by  this  court  in  Longtoofth^s  case,  yet  we  exerdse  the  power,  as  inti- 
mated in  that  case,  with  reluctance,  because,  in  doing  so,  we  are  obliged  to  hdd 
a  law  of  the  General  Assembly  to  be  unconstitutional ;  because  thia  court  was 
divided  in  opinion ;  and  because  the  district  court  holds  a  contraiy  opinion ;  and, 
because  we  are  all  sensible  ofthe  evils  to  which  the  exercise  of  the  power  may 
lead.  It  is  our  duty,  therefore,  to  avoid  the  exercise  of  the  power,  if  it  can  be 
done  consistently  with  the  rights  of  the  applicants.  We  thought  it  could,  in 
this  case,  by  afifording  him  an  immediate  trial,  which  we  directed. 

*See  an  Act  '*  To  restrict  the  diarge  of  the  Judge,  in  eveiy  criminal  case,  to  an  opinioB 
ontheUw."    Aoto  1853,  p.  849. 
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Tfaeoomuel of  titeaeciiMd  appealed  on  the  day  aaMgoed  fcr  the  trial,  add  Statb 
loaiBted  on  hie  right  to  be  bailed*  unoontiolled  by  any  circnmatsnees  whatBoever.  Boon. 
Writs  of  Aa&eof  C9Tyu$  are  midoabted^  mattera  of  rig^t ;  but  conrta  and  judges 
are  bound  to  do,  in  relation  to  them,  what  is  rig^t  between  the  prigoner  and  the 
pnblie.  The  prisoner  ought  not  to  be  baOed,  on  the  ground  that  he  cannot  have 
an  immediate  trial,  when  the  court  is  ready  and  witling  to  afibrd  him  that  remedy. 
Hie  State,  the  appellee,  was  ready;  and  the  appellant  is  always  presumed  to  be 
ready,  until  he  flsakes  llhe  oontraiy  appear  in  a  legal  manner. 

The  idea,  that  when  a  writ  of  habeas  corput  is  issued,  there  is 
an  abstract  ri|^  to  immediate  action  upon  it,  without  regard  to  any  cir- 
cnmstanees,  is  wholly  untenable.  It  will  be  seen  in  3  Burrow's  Reports,  thlt 
ceitain  prinoners  in  England  obtained  a  writ  of  haheoB  carpus,  on  the  grounc^ 
that  they  had  been  illegally  anreated.  It  was  rendered  probable,  on  the 
return  of  the  writ,  that  they  were  convicts  and  fugitives  from  justice.  The 
court,  instead  of  releasing  them,  ordered  a  trial,  to  ascertain  whether  they  were 
Qonvicted  felons  or  not,  and  having  identified  them  as  such,  ordered  them  to  be 
executed,  under  their  former  sentence,  instead  of  being  released,  because  of  their 
subsequent  iHegal  arrest.  So  that  proceedings,  under  this  writ,  must  be  such 
as  the  circumstances  require.  Substantia  justice  must  be  done  between  the 
applieant  and  the  State. 

An  application  was,  some  time  since,  made  by  the  prisoner  to  this  court,  for 
a  mandamus  to  the  First  District  Court  of  New  Orieans,  in  which  he  was  tried,  » 
to  sign  a  bill  of  exceptions,  intended  to  show  that  the  judge,  in  sentencing  the 
prisoner,  addressed  him  entirely  in  the  French  language,  and  used  that  language 
In  passing  the  sentence  on  him;  and  yet,  that  the  sentence  was  entered  upon 
the  minutes,  in  the  English  language,  by  the  clerk.  The  object  seemed  to  be  to 
raise  the  objectbn,  that  no  legal  sentence  had  been  passed  upon  the  prisoner. 
The  case  had  been  tried  under  the  direction  of  the  judge  of  the  Fifth  District 
Court,  and  the  sentence  pronounced  by  him,  in  the  absence  of  the  judge  of  the 
First  District  Court,  on  account  of  sickness,  and  the  latter  had  declined  to  sign  the 
bill  of  exceptions.  It  does  not  appear  that  any  objection  had  been  made  to  the  ^ 
mode  of  passing  sentence  by  the  judge  who  presided,  or  applwation  to  him  to 
sign  a  IhU  of  exceptiotts. 

This  court  declined  issuing  the  writ  of  mandamus,  but  informed  the  counsel, 
through  their  clerk,  indeed  stated  in  open  court,  that  the  matter  would  be  consi- 
dered on  the  trial  of  the  case,  and,  if  deemed  material,  means  would  be  afforded, 
if  posrible,  to  secure  the  accused  the  benefits  of  the  ftcts  alleged  by  him. 

Taking  it  lor  granted,  generally,  that  the  district  courts  will  perform  their  • 
duties,  we  deem  it  wise  to  avoid,  if  possible,  coming  in  conflict  with  them,  by 
writs  immediately  directed  to  them,  to  perform  their  duties.  We  did  not  think 
there  was  any  thmg  in  the  applicatwn  of  the  accused  which  required  the  extraor- 
dinarjinterpositwuef  thisconrt,byawritofnunu2amiiis.  The  English  was  the 
native  language  of  die  judge  who  tried  and  sentenced  the  prisoner.  The  native 
language  of  the  prieoner  was  French.  We  have  no  doubt,  admitting  the  facts 
atated  in  the  application,  that  the  judge  used  the  French  knguage  in  explaining 
to  tile  accused  the  laws,  hnder  whkh  he  was  about  to  pass  sentence  upon  him, 
mad  the  necessity  of  enforcing  them  by  punishment,  and  passed  sentence  in  the 
aame  language,  for  the  advantage  and  salisfoction  of  the  accused,  and  to  afford 
him  the  best  poorible  means  of  knowing  and  understanding  the  proceedings  and 
fioal  judgment  against  him.    The  cleric  recorded  the  sentence  in  the  English 
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Stats  language,  aa  he  waa  bound  to  do  by  die  Conatitntion  of  the  State*  It  m  kno^tn 
BxKiKa.  ^^  ^^  court,  that  the  French  and  Eng^iah  languagea  are  equally  hauSaar  to  him* 
and  ifthey  were  not,  that  there  is  a  tranalator  provided  Inr  the  court.  We  have 
no  doubt  he  recorded  the  aentence  correctly,  and  there  ia  not  eren  a  auggeation 
to  the  contrary.  Beaidea,  if  there  waa  any  injury  in  the  proceeding  to  the 
accuaed,  the  objection  of  hia  counael  ahould  have  been  made,  and  the  UO  of 
exception  taken,  and  efforta  made  to  remedy  it  before  the  judge  who  tried  the 
caae,  and  at  the  time  it  occurred.  But,  we  think,  no  injury  waa  done  to  the 
accused ;  and,  organized  aa  thia  court  ia,  loaded  with  buaineaa  afanoet  beyond  the 
power  of  performance,  it  ia  indiapenaable  to  economiae  time,  and  to  confine  our 
labora  to  matters  of  subatantial  importance.  We  conaider  appeals  aflowed  in 
criminal  caaea  for  the  re-examination  of  aubetan^  queationa  of  law,  which 
may  have  materially  affected  the  decision  of  the  caae. 

Nereitheleaa,  we  would  have  been  glad  to  have  heard  the  learned  and  talented 
counael  of  the  accused  on  thia  matter,  aa  well  aa  the  bill  of  exceptions,  and  other 
queationa  raiaed  in  the  record.  But  he  did  not  deem  it  proper  to  afford  the 
court  the  benefit  of  hia  counael,  in  consequence  of  our  determination  to  paaa 
upon  the  caae  at  thia  term,  unleaa  gqod  cause  waa  shown  for  a  continuance.  We 
do  not  conaider  the  abaence  of  one  of  hia  able  counael  aufficient.  Queationa  of 
law  akine  are  to  be  examined  here,  and  we  concur  fully  in  what  waa  stated  at 
the  hearing,  that  the  counael  present  waa  aa  able  to  examine  these  questaona  aa 
this  court  The  attorney  general  submitted  the  case,  and  we  have  been  com- 
pelled to  perform  our  duties  to  the  State  and  public,  to  the  beatof  our  judgment, 
without  that  aid. 

On  the  bill  of  exceptiona,  the  Chief  Justice  has  prepared  the  following  opinion, 
in  which  we  all  concur  : 

EusTis,  C.  J.  In  the  charge  to  the  jury  the  judge  stated  that,  in  the  court's 
opinion,  an  offence  had  been  committed  by  the  defendant  Boger,  but  whether 
that  offence  waa  murderer  manalaughter,  the  court  declined  to  give  any  opinion; 
to  which  the  defendant,  by  his  counsel,  excepted.  Whereupon  the  court  further 
tetated,  that  it  had  summed  up  the  eridence  and  given  ita  opinion,  but  recognized 
the  right  in  the  jury  to  decide  both  upon  the  law  and  the  evidence,  and,  of  course, 
they  were  not  bound  by  the  opinion  of  the  court  with  regard  to  either. 

The  result  of  our  inquiries  on  the  subject  preaented  by  this  bill  of  exceptions 
is,  that  there  ia  no  fixed  rule,  on  examining  the  extent  to  which  a  judge,  in  hia 
charge  to  the  jury,  may  express  his  opinion,  in  relation  to  the  truth  or  weight 
of  testimony.  It  ia  manifest,  that  if  a  judge  abuaes  the  discretion  reposed  in  him» 
*  and  not  content  with  expressing  his  opinion,  undertakes  to  dictate  to  the  jury  on 
questions  of  fiict,  the  verdict  will  be  set  aside,  and  a  new  trial  granted.  And, 
when  a  judge  delivera  hia  opinion  to  the  jury  on  facta,  it  aught  to  be  given  aa  a  mere 
opinion  and  not  aa  dictation,  and  the  jury  ahould  be  left  tounderatand  clearly  that 
they  are  to  decide  the  fact  on  theur  own  view  of  the  evidence,  and  that  the  jadge 
interpoaea  his  opinion  to  ud  them  in  the  conscientious  discharge  of  their  rea- 
ponsible  duties.  Casee  have  occurred  before  ua,  in  which  we  have  found  great: 
difficulty  in  drawing  the  line  preacribing  the  duty  of  the  judge  on  queationa  of 
fact  See  the  caaea  of  the  State  v.  Qreen^  and  SUiie  v.  Chandler.  Chief 
Juatice  Parker,  ajudge  of  great  learning  and  experience  in  criminal  caaea,  thus 
speaks  in  the  case  of  the  States.  Child,  10  Maaa.  Rep. 

But  it  will  be  objected  that  the  judge  may  have  said  many  things  tendmg,  lo 
make  the  jury  incline  to  one  aide  or  the  other.    Thia  would  raise  the  queatwD^ 
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r  a  jttdgp  may  woon  upon  the  fecli ;  and,ifheiiitiniat80tDthe  jury  his  Btati 
own  ofHnion  of  the  evidence*  whether  thu  BhaU  be  ceoBe  for  setting  aside  the  Roo'br. 
verdict  We  know  of  no  rule  requiring  the  judge  to  conceal  his  opinion.  He 
is  to  comment  upon  the  evidence.  Is  he  to  do  it  by  merely  stating  that  one 
witness  says  this  thing,  and  another  says  that  f  Has  he  not  power  to  say,  this 
e?idenoe  is  weak,  and  that  evidence  is  strong  1  For  myself,  when  the  evidence 
on  one  side  is  nealy  balanced  by  counter  evidence,  I  endeavor  to  leave  it  to  the 
jury  to  decide  which  scale  preponderates;  but,  if  the  evidence  on  one  side  is 
strong,  compared  with  that  of  the  other  side,  I  think  it  my  duty  to  make  the 
jury  comprehend  that  it  is  so.  Turman  v.  Howard^  3  Marshall,  364.  Conner 
V.  SUOcy  4  Yerger,  137.  Sneed  v.  Brtatky  1  Hawks,  300.  Gordon  v.  Taber^ 
5  Vermont  Sep.,  183.  Burt  v.  Oynnn^  4  Harr.  and  Johnson,  507.  Eoper  v. 
SUmcj  Cooke,  490.  MaUon  v.  Fry,  1  Watts,  433.  Chvemor  v.  Shelby^  2 
Blackford,  26.  SlaUer  v.  LaUpan^  2  Watts,  167.  Graham,  on  new  trials, 
310,  ei  8tq. 

There  is  nothing  before  us  which  induces  the  belief,  that  the  judge  attempted, 
unduly,  to  bias  the  jury,  or  that  his  estimate  of  the  weight  qf  evidence  was  not 
just ;  and,  we  find  that  he  expressly  recognizes  the  right  of  the  jury,  to  judge 
for  themselves,  and  to  determine  on  the  focts,  without  being  bound  by  the  opinion 
of  the  court. 

The  law  presumes  intelligence  on  the  part  of  juries ;  and,  any  improper  inter- 
ference with  their  province,  on  the  part  of  the  judge,  is  more  likely  to  make 
them  find  a  verdict  against  his  opinion,  than  in  accordance  with  it. 

Undoubtedly,  the  manner  of  instructing  the  jury,  sometimes,  has  an  undue 
influence  on  the  verdict,  but  it  results  from  an  imperfection  of  the  system. 

We  think,  therefore,  that  there  is  nothing  in  this  bill  of  exceptions,  which 
should  authorize  us  in  setting  aside  the  verdict. 

In  the  motion  for  an  arrest  of  judgment,  it  is  stated  that  the  indictment  is 
defective.  We  have  examined  it  with  care,  but  are  unable  to  discover  essential 
defects. 

There  being,  then,  a  good  indictment,  a  verdict  of  a  jury  finding  the  prisoner 
guil^  of  manslaughter,  and  no  cause  shown  in  arrest  of  judgment,  we  are  of 
opinbn  that  the  judgment  of  the  district  court,  as  spread  on  the  record,  should 
be  affirmed;  and,  by  reason  of  the  premises,  adjudge  and  decree,  in  considera- 
tion of  the  verdict,  and  of  the  second  sectk>n  of  an  act  for  the  punishment  of 
crimes  and  misdemeanors,  and  other  supplementary  acts,  approved  the  20th  of 
March,  1818,  that  the  said  Augtutin  V,  Roger,  for  his  offence  of  manslaughter, 
as  found  by  the  verdict,  be  sentenced  to  ten  years*  hard  labor  in  the  State  peni- 
tentiary, to  commence  the  22d  of  May,  1852,  and  to  pay  a  fine  of  one  thousand 
doflars,  and  the  costs  in  both  courts. 
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Menard  and  Vigneaud  v.  J.  B.  Scudder,  and  Nolan  Stewart,   122 

Executor  of  McCalop.  ^^^     ^^^ 

a  lafe  rale  of  oonitracticm  of  a  guaranty  if,  to  gxTO  the  instroment  that  efiect,  which  ihall 
best  accord  with  the  intentiona  of  the  parties,  aa  manifested  by  the  terms  of  the  gaaranty* 
taken  in  connection  with  the  a  abject  matter  to  which  it  relates ;— neither  enlarging 
the  words  beyond  their  natural  import  in  favor  of  the  creditor,  nor  restricting  them  in  aid 
of  the  surety. 
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IfiirARD      Fram  llie  natare  and  pnrpoaea  of  i 
„    **  which  they  are  uaaQy  prspared,  it  i 

cntical  mcety. 

A  letter  in  the  fcdlowiog  worda— "I  do  reoomaeiid  my  friend,  Mr.  J.  B,  Sendder,  of  the 
pariah  of  Eaat  Baton  Rouge,  a  planter,  and  any  liinda  that  he  may  raise,  or  aocep- 
tancea,  in  case  he  doea  not  pay,  I  feel  bound  to  pay.  Jameg  MeCalop*'^€aiAKmf^aiM  a 
oontinning  guaranty. 

In  the  caae  of  a  pioai>ecti7e  and  continuing  guaranty,  the  creditor  mnat  not  only  iboir,  tint 
be  advanced  hia  money,  or  parted  with  hia  gooda,  on  the  fidtfa  of  the  letter  of  goanuD^. 
bat  that  he  alao  aeaaonably  notified  the  guarantor,  that  he  accepted  the  guaranty,  and  in- 
tended to  act  upon  ita  aecnrity.  Bat  expreaa  and  formal  notice,  emanating  direcdy  from 
the  creditor  to  the  guarantor,  ia  not  indiapenaaUe.  If  the  fact  of  acceptance  ia  aeaaoaibly 
brought  to  the  knowledge  of  the  signer  in  any  oAer  way,  and  he  acqaieacei  by  aileacei  it 
ia  aolBcient. 

The  death  of  the  guarantor,  without  notice  or  knowledge  of  the  fact  on  the  part  bf  the  credi- 
tor, deea  not  defeat  the  creditor'a  right  to  indemnity  fiir  advancea  made  in  good  faitt, 
after  the  event. 

APPEAL  from  the  District  Ck>iirt  of  the  pariah  of  Eaat  Baton  Rouge.  This 
cause  was  tried  by  a  jury,  befinre  Burh  J-  O.  S.  Lacey  and  T.  G.  ud 
P.  H.  Morgan,  for  the  phiintifis.  R.  H.  Mart,  Cyrus  RatUff,  and  /.  M.  Elam, 
for  defendants.    By  the  court : 

Slidell,  J.  In  this  action,  the  plaintiffs  seek  to  recover  from  Scudder,  vaA 
also  from  the  snccession  of  McCalop,  by  reason  of  a  letter  of  gnaranty  signed 
by  him,  a  sum  of  ^19,864  031,  being  a  balance,  exhibited  by  an  account  annexed 
to  the  petition,  arising  from  supplies  furnished  for  the  use  of  ScudderU  planti- 
tion ;  monies  advanced  and  expended  for  him  at  his  request,  upon  acconunoda- 
tion  acceptances,  accommodation  endorsements,  orders,  &c. 

There  was  a  verdict  for  the  plaintiffs,  against  McCalop*9  estate,  for  the  Bum 
'  of  $15,738  03,  and  the  executor  has  appealed. 

The  letter  of  guaranty,  upon  which  the  claim  is  made,  is  in  these  words: 
**  Baton  Rouge,  December  4,  1849.  I  do  recommend  my  friend,  Mr,  «/.  f  • 
Scudder,  of  the  parish  of  East  Baton  Rouge,  a  planter,  and  any  funds  that  be 
may  raise,  or  acceptances,  in  case  he  does  not  pay,  I  feel  bound  to  pay.  J(bm» 
McCalop.'' 

There  is  no  doubt,  this  instrument  contains  a  proposed  contract  of  gUBianty. 
It  is  not  a  mero  recommendation.  With  the  recommendation,  is  cumulated  the 
declaration :  **  any  funds  that  he  may  raise,  or  acceptances,  in  case  he  does  not 
pay,  I  feel  bound  to  pay."  The  common  sense  of  this  declaration,  is  a  promise 
to  indemnify ;  a  guaranty  to  those  who  might  lend  him  money,  or  accept  for 
him.  The  proposition  that  this  instrument  was  a  mero  expression  of  a  feeling 
of  moral  duty,  and  did  not  contemplate  a  legal  obUgation,  is  not  worthy  of  seiions 
consideration.  As  the  letter  was  intended  to  hold  out  inducements  to  others,  to 
part  with  their  money,  and  was  calculated  to  create  a  just  appreciation  of 
indemnity,  good  faith  requires,  that  such  expectations  should  be  fulfilled ;  and  a 
breach  of  good  faith,  in  such  case,  to  another's  detriment,  the  law  wifl  not 
tolerate. 

But  a  graver  question  is  presented,  when  we  inquire  what  is  the  extant  of 
the  legal  responsibility  contemplated  by  the  writer.  Was  it  intended  as  a  limited, 
or  as  a  continuing  guaranty  ?  Was  it  a  guaranty,  intended  to  attach  only  to 
such  aid,  by  way  of  loan  or  acceptance,  as  should  be  given  to  Scudder,  on  the 
presentation  of  the  letter,  or  was  it  intended  to  cover  such  transactions  widi 
him  from  time  to  time,  as  the  necessities  of  the  one,  and  the  convenience  of 
the  other,  might  dictate? 
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The  solution  of  Ihis  qaeotioD  ii  not  finee  from  diffieolty,  and  might,  perhaps* 
be  Bolred  in  either  way,  aeoorcluig  as  one  might  choose  to  adopt,  in  the  extreme  scdddbk. 
of  fh»  conflicting  doctrines  which  are  to  be  found  in  the  adjudged  cases.  Some 
of  tiie  authorities  advocate,  in  fitYor  of  the  surety,  a  strict  rule  of  construction, 
and  seem  to  demand,  that  it  should  appear  unequivocally,  that  it  was  the  pur- 
pose of  the  guarantor,  to  guarantee  the  payment  of  debts  contracted  from  time  to 
tee.  See  MdvUU  v.  Hayden^  3  Bar.  and  Aid.,  593.  Opinion  of  Best,  J. 
Cremer  v.  Higginson,  1  Mason,  336.     Whitney  ▼.  Qnot,  24  Wendell,  84. 

On  die  other  hand,  there  are  authorities  which  countenance  the  doctrine,  that 
a  burge  and  liberal  construction  is  to  be  given,  in  such  cases,  in  frvor  of  one 
pjMtwing  rights  under  such  guaranty,  and  holding  it  to  be  the  du^  of  tiie  guar- 
antor, to  limit  his  guaranty  expressly  to  a  single  dealing,  if  he  would  avoid  a 
further  responsibility.  See  Mcuon  v.  PriUhard,  12  East.  227.  Hargrave  v. 
SmeCf  6  Brigham,  244.  Dummul  v.  Prumanj  12  Wheaton,  518.  Lawrence 
Y.MeCalmont^  2  Howard,  450.  Lee  v.  Dtckt  10  Peters,  493.  Opinion  of 
Lord  EUenborough,  cited  in  Smith's  Mercantile  Law,  386. 

The  true  doctrine,  we  are  inclined  to  believe,  lies  between  these  extreme 
opinions ;  and  we  think  it  was  very  judiciously  observed  by  Dewey  ^  J.,  in  Massey 
V.  Jlaynor,  22  Pick.  228,  that  a  safe  rule  of  construction  would  be,  to  give  the 
instrument  that  effect,  which  shall  best  accord  with  the  intentions  of  the  parties, 
as  manifested  by  the  terms  of  the  guaranty,  taken  in  connection  with  the  subject 
matter  to  which  it  relates,  and  neither  enlaiging  the  words  beyond  their  natural 
import,  in  fiivor  of  the  creditor,  nor  restricting  them  in  aid  of  the  surety.  See 
also  Bell  v.  Bruen^  1  Howard,  187. 

In  furtherance  of  this  rule  of  construction,  we  would  add,  that  for  the  nature 
and  purposes  of  mercantile  guaranties,  and  the  circumstances  under  which  they 
are  usual^  prepared,  it  seems  improper  to  subject  them  to  the  standard  of  criti- 
cal nicety,  which  might,  with  more  reason,  be  applied  to  instruments  usually 
drawn  by  professional  men.  Mercantile  guaranties  are  usuaOy  written  by  the 
guarantor  himself  and  are  often  brief  in  their  famguage,  and  inartificial  and  loose 
in  their  form.  And  in  such  cases,  a  nice  and  technical  construction,  might 
rather  confuse,  than  aid  the  mind;  in  its  search  for  the  true  intentions  of  the 
writer.  We  should  endeavor,  if  possible,  to  put  ourselves  in  the  condition  of 
the  parties,  and  so  seek  to  ascertain,  from  the  words  used,  what  were  the  ideas 
which  existed  in  the  writer's  mind,  and  which  he  desired  to  convey  to  the  per- 
son, or  class  of  persons,  to  whom  the  letter  would  probably  be  exhibited;  and 
we  should  also  consider,  what  effect  he  ought  reasonably  to  expect  the  words 
used,  would  produce  in  the  minds  of  such  persons.  See  also  Civil  Code,  arts. 
1948,  1897. 

Now,  McCalop  was  a  planter.  His  friend,  Seudder^  whom  he  reconmiends, 
was  a  planter.  He  so  describes  him  in  the  letter.  He  may  be  reasonably  sup- 
posed as  having,  in  his  mind,  the  usual  course  of  business,  and  the  usual  wants 
of  a  planter;  the  usual  mode  in  which  persons,  in  that  avocation,  seek  for  pecu- 
niary focifities,  and  in  which  merchants  extend  them.  He  desires  to  facili- 
tate Scudder  in  getting  commercial  aid,  and  he  gives  him  the  letter  for  that 
purpose.  The  words  are  adapted  to  the  purpose :  I  recommend  him.  His 
business  is  that  of  a  planter.  As  such,  he  wants  to  raise  money.  He  wants 
some  one  to  aid  him,  by  cash  advances,  or  accommodation  acceptances.  If  any 
one  will  assist  him  in  this  way,  I  will  pay  them  if  he  does  not.  He  does  not 
say,  I  will  guarantee  a  single  loan,  or  a  single  acceptance ;  but  he  speaks  in  the 
plural :  any  funds  he  may  raise,  or  acceptances. 


SUPREME  OOUBT  OT  LOUKIAHAt 


Ue0m9»         GoondorngtliebiMiiMM  of  die  penon,  wiMD  he 

*'  natim  of  the  boiiDoei  to  be  tnnneted,  end  diedniof  tibe  eooHiiiiu^  toi 

it  WW  reeoooable  to  tappoee  the  leCter  would  be  eifaibited,  we  are  led  to  the 
ooDclonom  that  a  ooDtiniiiog  guanntf  waa  coptemplated  by  MeCaUpt  and 
that  it  would  be  io  nndentood  by  a  Loaiaiaoa  merehaot. 

We  have  looked*  with  nmch  caie,  mto  the  decided  caaea*  and  find  die  pre- 
vailing doctrine  to  be«  that,  in  the  case  of  a  pnapective  and  continiiing  gnai^ 
anty,  the  creditor  moat  not  only  show  that  he  advanced  hie  money,  or  parted 
with  his  gooda,  on  the  fiuth  of  the  letter  of  gnanntf,  but  that  he  abo  seaaona- 
My  notified  the  gnarantor  that  he  accepted  his  gnaranly«  and  intended  to  act 
upon  its  secority.  As  the  subject  is  one  of  much  commercial  importance«  it  ia 
proper  to  refer  to  some  ni  the  principal  cases  which  bear  open  it. 

In  Ruuell  v.  Clark's  ExeaUora,  7  Cranch,  69,  it  appeared  that  Clark  and 
Nightingale^  of  Providence,  had  written  to  Ru$$€U  letters,  introducing  and 
recommending  their  friends,  Murray  Sf  Co.^  of  New  York,  who  had  in  contem- 
plation purchases  of  merchandiae  in  Chaiieston.  Judge  Marshall,  in  giving  the 
opink>n  of  the  court,  considered  the  letters  as  recommendatory  merely,  and  not 
constituting  a  contract,  by  which  Clark  and  Nightingale  undertook  to  render 
themselves  liable  for  the  engagements  of  Murray  ij^  Ca.  to  Russell ;  but,  he 
observes,  had  it  been  such  a  contract,  it  wouk)  certainly  have  been  the  duty  of 
the  plaintifiT,  to  have  given  immediate  notice  of  the  extent  of  his  engagementa. 

In  Cremer  v.  Higginsan^  1  Mason,  340,  which  was  the  case  of  a  letter  of 
credit,  specially  addressed,  Story,  Justice,  held  that  it  was  cleaily  the  dn^  of 
the  plaintiff  to  notify  the  defendants  that  reliance  was  placed  on  the  guaranty. 

In  Edmonston  v.  Drake  and  Mitchd^  wluch  was  the  case  of  a  letter  of  credit, 
specially  addressed.  Chief  Justice  Marshall  observed  :  It  would,  indeed,  be  an 
eztraordinaiy  departure  from  that  exactness  and  precisron,  which  peculiarly 
distinguish  commercial  transactions,  which  is  an  important  principle  in  the  kw 
and  usage  of  merchants,  if  a  merchant  should  act  on  a  letter  of  this  character, 
and  hold  the  writer  responsible,  without  giving  notice  to  him  that  he  had  acted 
on  it. 

In  the  case  of  Douglass  v.  Reynolds^  7  Peters,  117,  Douglass^  and  others, 
had  addressed  a  letter  to  Rtynolds^  Byrne  Sf  Cb.,  in  whmh  they  said,  their 
friend,  Huring,  to  assist  him  in  business,  might  require  R.,  B.  Sf  Co.'s  aid,  from 
time  to  time,  either  by  acceptance  or  endorsement  of  his  paper,  or  advances  in 
cash.  And  they  bound  themselves  to  be  responsible  to  JL,  B.  4*  Co.,  at  any 
time,  for  a  sum  not  exceeding  $8000.  The  court  considered  this  a  continuing 
guaranty,  and  held,  that  it  waa  necessary,  to  entitle  R.,  B,i^  Co.  to  recover 
on  the  letter,  that  they  should  prove,  that  notice  had  been  given,  in  a  reasonable 
time  after  the  letter  had  been  accepted  by  them,  to  the  guarantors,  that  it  had 
been  accepted. 

In  Lee  v.  Dick,  10  Peters,  492,  the  question  of  necessity  of  notice  of 
acceptance  of  the  guaranty,  arose  under  a  letter  addressed  in  Tennessee,  by 
Lee,  to  JV.  4*  /•  ^Hck  4*  Co.,  of  New  Orleans,  in  which  diey  said,  Mghtingale 
and  Dexter  wish  to  draw  on  you  at  six  or  eight  month's  date.  You  wiU  pleaae 
accept  their  draft  for  $2000,  and  I  do  hereby  guarantee  the  punctual  payment 
of  it.  The  court  observed,  the  question  is,  whether  the  pkuntiffB  were  bound 
to  give  notice  to  the  defendant,  that  they  intended  to  accept,  or  had  accepted 
and  acted  upon  this  guaranty.  It  is  to  be  observed,  that  this  guaranty  wm 
prospective;  itkwkedtoadr^Uiereafker  tobe  drawn;  and  this  questkm ia  put 
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at  rest  fay  the  decision  of  this  court.    Ttej  dtM  RusseU  r.  CUoJ^b  ExeaUoTi^      IbsABi^ 
7  Onnebt  91 ;  and  EdnunuUm  ▼.  Drake  and  MitckeUt  5  Peters,  624.  Scuddbb. 

So,  in  Adams  r.  Janes,  12  Peters,  213,  it  was  held,  that  upon  a  letter  of  guar- 
anty, addresMd  to  a  particular  person,  or  persons  generally,  for  a  future  credit 
to  be  g^en  to  the  parQr  in  whose  behalf  the  guaranty  is  drawn,  notice  is  neces- 
sary to  be  pven  to  the  guarantor,  that  the  person  crediting  has  accepted  or  acted 
UfAin  the  faith  of  the  guaranty. 

See  also  WUds  ▼.  Savage^  1  Story,  32.  Backmanr.  Hale,  17  Johnson,  140. 
Bank  of  EHnaU  v.  Sloo  and  Byrne,  16  L.  R.  542.  Cremer  t.  Higginsan,  1 
Maaon,  340.  Massey  ▼.  Raynar,  22  Pickering,  228.  Norton  ▼.  Eastman,  4 
Chwenleaf,  521. 

In  citing  the  foregoing  authorities,  we  do  not  wish  to  be  understood  as  adopt- 
u^  them  in  their  entire  scope.  Some  of  the  rules  which  they  enunciate  have 
been,  in  subsequent  decisions,  qualified  or  abandoned ;  bat  so  far  as  they  incul- 
cate the  necessity  of  notice  of  acceptance,  in  a  case  like  the  present,  to  which 
case  we  desire  to  confine  our  opinion,  we  believe  they  have  commanded  a  fre- 
quent concurrence  in  American  courts,  and  we  do  not  doubt  their  correctness. 
For,  where  the  letter  of  guaranty  is  addressed  to  the  public  at  large,  where  it  is 
prospective,  and  to  attach  upon  future  transactions,  where  it  is  unlimited  in 
amount  and  indefinite  in  duration,  and  is  by  its  nature  subject  to  recall,  it  seems 
manifestly  just  that  the  guarantor  should  be  entitied  to  notice  of  acceptance, 
within  a  reasonable  time,  from  the  person  who  undertakes  to  act  upon  its  faith. 
Such  notice  is  material  and  important  for  many  reasons.  It  enables  the  guaran- 
tor to  know  in  whose  favor  the  guaranty  has  attached  or  is  about  to  attach ;  to 
form  an  idea  of  the  probable  nature  and  extent  of  his  liability ;  to  appreciate  the 
necessity  of  vigilance  on  his  own  part;  to  avail  himself,  when  necessary,  of  the 
appropriate  means  in  law  and  equity,  to  protect  himself  with  regard  to  liabilities 
which  may  fiave  accrued,  and  to  arrest  their  future  creation  by  a  recall. 

We  have  not  overiooked  the  feet,  that  the  late  decisions  in  New  York  (see 
24  Wendell,  35,  3  Comstock,)  conflict  with  this  opinion,  but  we  think  the 
weight  of  authority  and  argument  presented  by  the  cases  cited,  preponderates 
in  its  fiivor. 

We  come  now  to  the  inquiries,  whether  McCcdop  had  reasonable  notice  of 
acceptance  of  the  guaranty  by  the  plaintiffs.  And,  upon  this  point,  we  premise 
that  express  and  formal  notice,  emanating  directly  from  the  creditor  to  the 
guarantor,  is  not  indispensable.  If  the  fiict  of  acceptance  is  seasonably  brought 
to  the  knowledge  of  the  signer,  in  any  other  way,  and  he  acquiesces,  by  silence, 
it  appears  to  us  suflicient.  C.  C.  1805, 1812,  &c.  Train  v.  Jones,  11  Ver- 
mont, 444. 

There  is  no  express  evidence  of  notice  in  the  present  case.  It  rests  upon 
circumstantial  evidence  alone,  and  this  branch  of  the  cause  is  certainly  not  free 
from  difficulty.  It  presents  another  instance  of  that  looseness  with  which  com- 
mercial business  is  conducted  in  this  State;  a' looseness  which  is  the  fruitful 
parent  of  litigation,  and  a  source  of  extreme  embarrassment  to  our  tribunals, 
who  are  often  called  upon  to  apply  the  principles  of  commercial  law  to  transac- 
tions in  which  the  actors  have  disregarded  that  method,  exactness  and  forecast, 
which  ought  to  distinguish  commercial  dealings. 

It  is  contended  by  the  phuntiffs,  that  notice  may  be  inferred  from  the  fbUow- 
ing  circumstances,  exhibited  by  the  evidence,  and  which  are  thus  stated  and 
commented  upon  in  the  argument  of  their  counsel : 


SUFBXIfS  OOUBT  OP  LDUMOIA, 


cfams  of  Sadder,  BieCahptmM  wrnUt  \ 
ScMdderh^pwmlhblBittmrtohmMi 

**ll.  From  tk0  eireanitaaee  iIhI  Af.  aid  F. 
ton  Bod  eodofMn  of  tko  joim  |»|Mr  of  MeCalcp  wad  Semdder,  gpfea  ftr  tko 
benefit  of  tko  iMor. 

««in.  From  the  eonoeetioo  and  iotimacjr  which  eziitod  benreen  Scudder  md 
McCalop'  The  teetimoiiy  pravee  that  Scudder  had  maihed  a  rehtiye  of 
MeCalop ;  that  the  latter  had  gratnitonsiy  raiMd  a  heavy  mort^nge*  which  he 
held  upoD  the  pwpeity  of  the  fimner,  and  that  MeCalop  had  pfaiced  in  die 
poifeeaion  of  iSeiuii^  an  unlimited  letter  of  credit;  and,  with  theeefiutiatuidiiig 
prominently  Ibitii,  can  we  for  a  moment  preaome  that  Scudder  did  not  frankly 
and  promptly  infinm  hia  friend  and  benefiuK^,  in  whoae  handa  he  placed  the 
letter  of  credit?  At  leaft,  ia  not  thia  a  qiaealion  of  ftct,  properly  anbmitted  to 
the  jury  7  And  the  junns  having,  by  their  verdict,  finmd  in  onr  &ror  upon  that 
qneation*  can  thia  conrt  feelanthmaed  to  roverMthe  finding  nponthat  point.'* 

The  Acta  thna  generdly  stated,  are  certainly  qnite  cogent,  and  they  do  not 
looae  their  force  by  a  more  minute  and  detailed  examination.  For  example,  it 
appeara  that  on  the  8th  January,  1050.  a  few  weeka  poaterior  to  the  date  of  the 
lettera  of  guaranty,  Scudder  drew,  at  Baton  Bonge,  two  drafta  to  the  order  of 
and  endoned  by  MeCalop,  who  was  an  accommodation  endorser,  at  eleven  and 
twelve  montha,  for  t2000  and  $2500,  npon  Menard  and  Vignaud,  which  were 
accepted  by  them  a  day  or  two  afterwards,  for  the  accommodation  of  Scudder, 
and  being  thus  accepted  were  pnt,  by  the  acceptors,  into  the  market  in  New 
Orleans  and  discoanted.  The  proceeds  of  disoonnt  were  put  to  the  credit  of 
Scudder,  in  account  current,  on  the  llth  Janaaiy,  1850,  and  they  were  paid  at 
matarity,  to  the  holder,  by  the  acceptor.  Teated  by  technical  rules,  applied  to 
the  foce  of  the  instrument,  and  without  the^assistance  of  auirounding  focta,  this 
bill  transaction  would  not  aid  the  phdntiffB;  but,  considered  with  reference  to 
the  true  relatione  of  the  parties  to  the  bills,  and  the  irregular  but  well  known 
course  of  dealing  between  our  factors  and  planters,  by  which  the  factor  raises 
money  for  the  planter,  through  his  own  accommodation  acceptances  of  the 
plantoi's  biUs,  these  transactu>na  become  very  significant,  and  can  hardly  be 
reconciled  with  any  other  hypothesis  than  that  MeCalop  knew  the  purpose  of 
the  drafts,  and  that  his  guarantee  had  been  or  would  be  presently  used  to  obtain  for 
his  friend  the  desired  accommodation.  Again,  on  the  8th  February  we  find  Menard 
and  Vignaud  endorsing  and  getting  discounted  in  the  New  Orleans  market,  for 
the  accommodation  of  Scudder,  his  note  dated  Baton  Rouge,  January  27.  1850, 
at  twelve  months,  for  $4500,  endorsed  by  MeCalop,  which  was  taken  up,  after 
protest,  by  the  plaintiflfs.  On  the  18th  April,  1850,  the  plaintiffs  again  accepted 
a  draft  of  Scudder,  endorsed  by  MeCalop,  for  $5000,  at  four  months.  Other 
circumstances  of  like  character  are  ahown  by  the  record,  but  it  is  unnecessary 
to  state  them  in  detail. 

Now,  the  letter  on  its  face  indicates  that  Scudder  was  in  need  of  accommo- 
datk>n.  It  was  a  letter  given  to  be  used  for  that  purpose,  and  as  the  subae- 
quent  acts  of  MeCalop  connect  him  so  palpably  with  the  efibrts  of  Scudder  to 
obtain  accommodation  from  the  plaintiffs,  and  the  defendants  have  not  ahown 
any  facta  which  could  have  tended  to  create  an  idea  in  MeCalopU  mind,  that 
the  letter  of  the  4th  December  had  been  used  elsewhere,  we  are  naturally  led 
to  the  conclusion  that  he  was  well  acquainted  with  the  direction  it  had  taken. 
The  same  circumstances,  and  the  great  intimacy  between  MeCalop  and  Seud" 
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dermt^  acecmnt  Ibr  the  oniiiBM>D,  on  flw  part  of  te  piaioti^ 
fennal  letter  of  acceptance. 

It  IB  said  the  precise  time  when  the  letter  came  into  the  poHeaaicm  of  the 
plaintiffs  does  not  appear.  It  is  nndispnted  ihat  it  was  in  then:  possession  in  ihe 
early  part  of  April,  1850«  after  which  period  important  advances  were  made ; 
and  the  circumstances  of  the  case  point  strongly  to  the  inference  that  it  was 
exhibited  to  them  personally,  after  its  date.  That  inference  was  drawn  by  the 
jniy,  and  the  defendant  asks  with  a  bad  grace  for  a  reversal  of  the  verdict  on 
that  score,  having  opposed  and  succeeded  in  excluding  (erroneously,  we  think,) 
testimony  which  would  have  given  more  precision  to  this  matter. 

Where  a  gnaran^  has  been  accepted,  and  the  guarantor  knows  the  facts, 
notice  from  time  to  time  of  the  advances  actually  made,  appears  in  general  to  be 
annecessary.    See  Wildi  v.  Savage,  1  Story,  33. 

It  is  said  that  although  McCalap  died  on  the  9th  July,  1850,  majtera  went^on 
in  the  same  way  as  before,  until  some  months  after  his  death,  when  the  account 
terminates ;  and  that  advances  after  his  death  should  te  stricken  from  the 
account,  so  far  as  McCahp's  estate  is  concerned.  Upon  inspection  of  the 
account  we  find  there  were  some  advances  subsequent  to  9th  July  on  the  one 
hand,  and  remittances  on  the  other;  and,  perhaps,  upon  a  different  showing  the 
subsequent  remittances,  there  being  no  express  appropriation  at  the  time,  might 
be  applied,  quoad  the  guarantor,  to  the  antecedent  indebtedness  of  Scudder, 
which  would  result  in- some  reduction  in  the  appellant's  favor.  But  as  the  case 
stands,  upon  the  evidence,  we  do  not  feel  authorized  to  disturb  the  verdict. 

A  guaranty  like  the  present,  we  understand,  is  countermandable  by  the 
guarantor  so  as  to  arrest  his  ftirther  liability  after  notice ;  and  it  may  be  that  the 
death  of  the  guarantor  would  operate  a  revocation  after  notice  of  the  death,  or 
knowledge  of  the  fiict  brought  home  to  the  creditor.  But  so  far  as  we  may 
judge  from  the  analogies  of  the  law,  the  mere  death,  without  notice  or  know- 
ledge, ought  not  to  defeat  the  creditor's  indemnity  for  advances,  made  in  good 
ftuth,  after  that  event.  See  the  article  3001  of  the  Civil  Code  as  to  acts  done  in 
good  faith,  by  an  agent,  after  the  death  of  his  principal.  See  also  Troplong  Du 
Contrat  de  Society,  No.  903.  Utilitatis  porroreipublicas  maxime  circa  commer- 
ciorum  libertatem  versatur.  Nihil  autem  est  quod  exercendis  commerciis  et 
propagandis  tantopere  prosit,  quantum  si  publico  et  bon&  fide  contrahentes  sciant 
se  certo  contrahere,  Comm.  de  Favre  (L.  24,  §  1,  D.  de  Minoribus.)  Cited  by 
Troplong,  note  No.  903,  supra. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

An  application  was  made  for  a  re-hearing,  when  the  court  determined  to 
reconsider  the  case  on  some  of  the  points,  and  made  the  following  memoradum : 

SiiiDXLL,  J.  Upon  the  principal  matters  embraced  in  this  cause,  the  opinion 
of  the  court,  as  hitherto  pronounced,  remains  unchanged.  But  we  have  con- 
cluded to  reconsider  so  much  of  the  case  as  concerns  the  alleged  indebtedness 
of  McCalop,  accruing  after  his  death.  This  reconsideration  is  allowed  in  con- 
sequence of  the  impression  entertained  by  a  portion  of  the  court,  that 
knowledge,  by  the  plaintiffs,  of  McCahp^B  death,  immediately,  or  soon  after 
that  event  occurred,  may  be  inferred  from  the  evidence. 

In  the  reconsideration  of  this  branch  of  the  cause,  it  will  be  proper  for  coun- 
sel to  discuss  certain  questions  of  law,  which  it  was  not  necessaiy,  positively, 
to  decide  in  the  absence  of  proof  of  notice  or  knowledge  of  the  death. 

The  attention  of  counsel  is  therefore  invited  to  the  following  points,  not 
ezchidiog  any  others  that  may  be  deemed  pertinent  to  the  case  so  fiir  as  opened. 


MsvAHn 
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IfBTAmD         I.   Bom  tiw  deilli  of  the  writer  of  mieh  a  letter  of  goann^  opmte  n 
Sev^Kit.     impfied  revocation  as  to  future  trannctioiis? 

n.  If  80,  at  what  period  does  such  re?oeatioii  take  eifect!  From  the  dite 
of  the  death,  or  the  date  of  notice  to,  or  knowledge  by  tiie  creditor! 

in.  Is  the  evklence  in  thia  cause  sufficient  to  establish,  with  ressonaUe  t&t- 
tunty,  such  notice  or  knowledge,  and  authorize  a  reversal  of  the  verdict  of  tlio 
jury? 

IV .  If  so,  what  application  is  to  be  made  of  subsequent  renuttuaces  or  p^- 
ments? 

V.  Present  statements  of  bahnoe  of  account,  according  to  the  viewaof  «niii- 
set,  so  as  to  enaUe  this  court  to  act  definitively  in  the  cause,  if  possible,  and  not 
remand. 


Same  Case— -On  a  Re-hearing. 

By  the  court : 

Preston,  J.  After  very  able  and  elaborate  arguments  in  this  case,  we  came 
to  the  conclasion,  that  the  executor  of  Jame$  McCalop  was  liable  to  tbe  pkio- 
tiffs,  on  his  letter  of  credit  in  their  possession,  in  fiivor  of  John  B.  Seuddert 
dated  the  4th  of  December,  1849.  We  inferred  a  knowledge  as  to  McCahp 
of  its  acceptance,  from  the  testimony,  the  relations  of  the  parties,  their  proximity 
of  residence,  and  the  intrinsic  character  of  the  plaintiffs*  account  ag^iast  ibe 
defendants. 

McCalop  died  on  the  9th  of  July,  1850,  but  the  account  was  continued  until 
the  3l8t  of  January,  1851,  and  the  balance  to  the  last  date  is  claimed.  Bat  tbe 
power  of  Scudder  to  raise,  and  of  the  plaintifis  to  furnish  funds,  on  the  oredit 
of  McCalop,  ceased  as  soon  as  his  death  was  known  to  them. 

From  their  relations,  residence,  the  distinction  of  the  deceased  as  a  planter 
and  landholder,  his  note  as  a  citizen,  and  the  evidence  generally,  we  iDfer,  thit 
his  death  was  known  to  the  plaintiffs,  immediately  after  it  occurred. 

The  balance  due  at  the  death  of  McCalop^  is  all  that  the  plaintiffs  can  chim 
from  his  executor ;  and  all  payments  subsequent  to  that  event,  his  executor  bie 
a  right  to  impute  on  that  balance,  no  imputation  having  been  made  by  Scudder* 

A  cash  balance  existing  against  Scudder,  when  the  letter  of  credit  was  given, 
cannot  affect  tbe  result  It  is  extinguished ;  Scudder  having  acknowledged  the 
plaintiffii^  account,  by  which  it  was  merged  in  account  current 

The  debit  side  of  Scudder* $  account  when  McCalop  died,  amonnted  to 
$43,099  83.  The  whole  payments  made  by  Scudder  before  suit,  amounted  to 
($0,664  38.  Leaving  a  balance  due  of  $12,435  45.  Interest  and  commiHiOBf 
rejected,  $312  74.  Leaving  $12,122  71.  And  to  bring  this  indebtedoev 
within  the  very  terms  of  the  letter  of  credit,  we  have  no  doubt,  that  the  plun- 
tiflfs  hold  the  foUowing  notes  and  acceptances  of  Scudder,  given  while  it  wai  in 
existence  and  payable  after  the  death  of  James  McCalop.  The  draft  of  Scud- 
der in  fiivor  of  MeCalop,  dated  the  8th  of  January,  1850,  and  payable  die 
11th  of  December,  1850,  for  $2000.  The  draft  of  Scudder  in  fiivor  of 
McCalop,  in  like  manner,  accepted  and  paid  by  the  plaintifiii,  dated  the  8th  of 
January,  1850,  and  payable  the  11th  of  January,  1851,  for  $2500.  The  note 
of  Scudder,  endorsed  by  McCalop,  dated  the  27th  of  January,  1850,  snd  paid 
the  30th  of  January,  1851,  lor  $4500.  The  joint  note  of  Scudder  and  McOd^p* 


mew  OHLEAHS*  fUNB,  IBM.  W 

liie  87th  of  1^7,  1850,  wid   pKfMb  HIm  Slflt  of  Jaonuy,  1851,      lfw^» 
far  f5500s«tl4,500.  8om«ft. 

And,  we  sappose,  these  with  some  smaller  drafts,  were  the  fimiichitioii  of  the 
▼erdict  of  the  jury ;  bat,  that  they  failed  to  credit  payments  made  by  Seudder 
after  MeCakp's  death. 

They  attowed  too  mooh,  but  ened  en  the  elher  side,  by  not  allowing  interest 
as  prayed  ftnr  in  the  petition. 

The  judgaaent  of  Ihe  district  court  is  rerersed,  and  judgment  rendered  in 
favor  of  the  plaintifis*  against  Nolan  Stewirtt  executor  of  James  MeCalop^  for 
the  sum  of  twelve  thousand  one  hundred  and  tweniy-two  dollara  and  seventy- 
four  cents,  with  interest  from  the  judicial  demand,  and  costs  in  the  district 
court.    The  costs  of  appeal  to  be  paid  by  the  plaintiffs,  appellees. 


Samuel  T.  Williamson  v.  Alexander  Norton,  Master,  &c. 

A  Blave,  wboie  appeannee  and  color  gave  no  indication  of  African  extraction,  paased  him- 
•elf  aa  a  white  peraon,  and  took  paasage  on  a  steamer.  After  leveral  dayi,  the  captain 
•oapected  his  troe  condition,  and  delivered  him  to  the  civil  authoritiei  of  Memphia,  as  a 
nmaway.  In  an  action,  by  tiie  matter,  for  damages,  it  was  held  that  the  captain  waa 
not  liable. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.     Wdfe 
and  Singleton,  for  phuntiff.    R,  M,  Kamey,  for  defendant.    By  the  bonrt: 

RosT,  J.  I  am  of  opinion,  that  there  is  no  error  in  the  amount  allowed  to  the 
plaintiff'  in  the  judgment.  The  fiict  that  the  slave,  carried  away  by  the 
defendant,  had  taken  his  passage  as  a  white  man,  and  was  suffered,  without 
remark  or  objection  from  the  passengers,  to  sit  at  the  first  table,  and  near  the 
faidy  paasengers,  satisfied  me,  that  the  defendant  might  well  have  been  deceived 
as  to  his  cohnr.  The  promptness  with  which  he  arrested  him,  and  caused  him 
to  be  confined  in  jail,  at  Memphis,  on  the  mere  suspicion  that  he  was  a  slave, 
foUy  exonerates  him  irom  the  intention  of  violating  the  act  of  1840.  I  think, 
with  our  predecessors,  that  the  presumption  created  by  the  act  of  1840,  only 
exists  when  the  master  himself  finds  his  slave  on  board  of  the  vessel;  and  is  not 
apf^cable  to  cases  in  which  the  captain  finds  the  slave,  and  takes  the  steps 
pointed  out  by  that  act  to  secure  him.  See  Winston  v.  Footer  et  aL,  5  R.  R. 
114.  In  the  case  of  Buddy  v.  The  Steamer  Vanlear,  we  intimated,  that  the 
fine,  imposed  by  the  act  of  1840,  should  be  infficted  after  conviction  in  a  crimi- 
nal prosecution.    See  6  Ann.  34. 

While  I  acquit  the  defendant  from  all  criminal  intent,  it  cannot  be  denied 
that,  in  consequence  of  carrying  away  the  plaintiflf*s  slave,  the  latter  suffered 
the  damages  allowed  by  the  district  court ;  and  I  am  of  opinion,  that  the  allow- 
ance was  properly  made,  under  the  prayer  for  general  relief  and  the  provisions 
of  articles  2294  and  2295  of  the  code.  But,  for  these  damages,  the  privilege, 
allowed  by  the  act  of  1840,  did  not  exist;  and  the  sequestration  should  have 
been  set  aside,  at  the  Costs  of  the  plaintiflf.  In  this  respect,  the  judgment  must 
be  amended.  And,  on  the  remainder  of  the  case,  the  court  beiqg  equally 
divided,  the  judgment  of  the  district  court  must  be  afibmed. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  (^  the  court  below 
be  amended,  and  the  sequestration  sued  out  by  the  pkintiflf  set  aside*    It  is 
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WwLLUMBow  foitiier  ordered,  that,  with  iSbm  amendment,  the  judgment  be  aflhmed,  fSb»  cMb 
NoRTov.  <^^o  district  court  to  be  paid  by  die  defendaotB,  and  tfaose  of  tliia  appeal  and 
the  seqiieetration,  by  the  plaintiff. 

EusTis,  C.  J.,  concnrred« 

Slideix,  J.,  difltenting.  I  think  there  should  have  been  judgment  for  the 
defendants.  See  Hurst  v.  Waliaee,  5  L.  R.  99;  Wuuten  ▼.  Porter,  5  R.  R. 
113;  Spalding  ▼.  Taylor,  1  Ann.  195;  and  the  testimony  of  Underwood,  Celt, 
Blanehard,  Duval,  Martin,  Denning,  Phillips,  respecting  the  color,  hair,  and 
general  appearance  of  the  slave.  I  do  not  think  the  testimony  of  the  three  test 
conld  be  ezcladed,  nnder  the  statnte  of  1640,  it  not  being  applicable  to  the 
case,  for  the  reasons  given  in  5  R.  R.  113. 

Pmeston,  J.,  ooncorred. 


Same  Case — On  a  Re-Hearing. 

By  the  court : 

Prestozt,  J.  We  have  again  carefully  reviewed  the  evidence  in  this  case. 
The  slave  of  the  plaintiff,  being  well  dressed  and  of  a  genteel  deportment,  took 
a  cabin  passage,  on  the  steamboat  Western  World,  going  from  New  Orleans  to 
the  western  country,  crowded  with  passengerB.  His  color  was  a  shade  lighter 
than  a  new  saddle,  with  a  clear  skin,  his  hair  dark,  but  straight.  He  sat  at  the 
first  table,  in  the  cabin,  and  near  the  ladles.  His  appearance  did  not  indicate 
African  extraction,  but  that  of  a  person  bom  in  the  South  and  exposed  to  die 
sun,  a  Mexican  or  Spaniard.  No  person  suspected  his  negro  blood,  until, 
near  Memphis,  the  steward  of  the  boat  expressed  his  suspicion.  An  edair 
cissement  was  had,  and  the  master  of  the  boat  took  the  responsibility  of  deliver- 
ing him  to  the  civil  authorities  at  Memphis  as,  probably,  a  runaway  slave.  He 
was  broeght  to  New  Orleans,  and  sold  at  auction.  The  auctioneer  and  another 
think  the  discovery  of  his  Afirican  blood  might  have  been  easily  made.  All  dis- 
coveries are  easy  after  they  are  made.  The  passengers  of  a  crowded  boat  did 
not  make  the  discovery  in  traveling  seven  or  eight  hundred  miles  with  him, 
although  he  sat  generally  near  the  head  of  the  table — although,  one  of  them  says, 
he  had  the  appearance  of  a  modest  unassuming  gentieman;  another  represents 
him  as  freely  mingling  with  society.  ICven  after  the  discovery,  many  thought 
the  master  to  blame  in  acting  without  more  indidications  of  color,  or  proofl  We 
think  he  boldly  incurred  risks,  for  the  benefit  of  an  unknown  owner. 

The  master  and  ofilcers  of  a  steamboat,  crowded  with  freight  and  passengers, 
have  too  much  to  do  to  scrutinize  minutely  the  hair,  skin,  and  complexion,  of 
every  one  on  board;  and,  if  they  act  with  ordinary  care,  are  excusable,  even  if 
they  overlook  that  which  requires,  out  of  their  peculiar  line,  minute  inspection 
to  ascertain. 

With  these  views  of  the  general  character  of  the  evidence,  and  referring  to 
the  authorities  cited  by  Justice  Slidell,  in  the  original  opinion,  we  think  the 
judgment  of  the  district  court  should  be  reversed. 

It  is  decreed,  that  the  judgment  of  the  district  court  be  reversed,  and  that 
there  be  judgment  for  the  defendants,  with  costs  in  both  courts. 


NEW  OBLEANSt  JUNE,  1853, 


Succession  of  Franklin — ^Adeucia  Acklen,  and  her  minor 
child  Emma,  v.  J.  W.  Franklin  et  al.  trastees,  &g. 

Depodtknu  will  not  be  rfijected,  on  the  gioond  that  the  croM  qnef  tioni  were  not  aniwered,*- 
where  the  croM  qaeftions  were  irreleyftnt  to  the  iifae.  Bad  of  lach  a  character  aa  would 
bare  justified  the  dijtrict  judge  in  eraaing  them  firom  the  reeoorda  of  hia  court.    Rogt,  J. 

The  domicU  of  origin  oontinoea  ontil  another  ia  aoqoired,  animo  et  facto.  He  who  aeeka 
to  eataUiah  that  another  haa  changed  hia  domia),  mnat  prore  it  by  ezpreaa  and  poaittve 
evidence ;  ao  long  aa  any  reaaonable  doubt  remaina,  the  legal  preaumption  ia,  that  the 
domicil  haa  not  been  changed.    Rott,  J. 

The  law  which  flzea  the  domicil  of  a  penon  at  the  place  where  hia  principal  eatabtiafament 
ia  dtuated,  meana  the  principal  domeatic  eatabliahment ;  not  that  where  he  may  have  the 
largeat  portion  of  hia  fortune.    Ro§t,  J. 

Intention  to  redde,  coupled  with  occaaional  reaidenoeof  a  few  daya  in  each  year,  ia  auffident 
to  continue  the  original  domiciL    Roit,  J. 

The  teatator,  a  dtuEenof  Tenneaaee,  conveyed  immovable  property,  aituated  in  Loniaiana, 
to  hia  brotiieri,  forever,  in  tmat;  therevenuea  to  be  employed  in  eatabliahing  and  maintaining 
an  academy  in  Tenneaaee,  aa  particularly  aet  forth  in  the  will.  He  directed  alao  that,  after 
the  death  of  hia  brothera,  (the  truateea.)  the  truata  ahould  be  continued,  andpaaa  over  forever 
in  the  heira  of  hia  aaid  brothera,  to  paaa  the  eatate ;  and  that  the  magiatratea  of  the  county 
court  of  the  county  of  Sumner  and  State  of  Tenneaaee,  and  their  auooeaaora  in  office,  ahould 
be  thereafter  the  perpetual  auperintendenta  of  the  aforeaaid  aeminary.  Held :  The  tea- 
tator'a  intention,  in  thia  caae^  waa  to  create  a  perpetuity,  and,  as  to  Louiaiana,  a  new 
tenure  of  property ;  that  intention  ia  a  legal  impoaaibility,  and  the  diapoaition  falla. 

It  ia  impoaaible  to  recogniae  truat  eatatea  in  Louiaiana,  without  letting  in  all  the  lawa  which 
regulate  that  peculiar  tenure  of  property;  and  the  Conatitutional  inhibition  to  the  Legia- 
latnre  to  adopt  any  ayatem  of  foreign  lawa,  by  general  reference,  would  be  rendered 
nugatory,  if  ooorta  of  juatice  aaaumed  the  power  to  uitroduce  tfaoae  ayatema  by  pieceme&l, 
in  thia  inaidioua  manner.    Roit,  J.  * 

Under  the  faypotheaia  that  the  worda,  **  in  truat,"  in  tiua  oaae,  ahould  be  reputed  not  written, 
the  title  muat  have  veated  in  the  original  truateea  in  finU  ownerahip,  and,  if  it  did,  the 
charge  to  preaerve  and  return  the  property  to  other  peraana  after  them,  would  be  auch  a 
aubatitution  aa  would  avoid  the  entire  diapoaition.    Rati,  J. 

When  the  worda  of  the  teatamentaiy  diapoaition  are  auffldeiKt  to  veat  a  legal  title  in  the 
legatee,  and  the  intention  of  the  teatator  to  create  auch  a  title  for  hia  benefit,  to  the 
exduaion  of  the  heira  at  law,  and  of  all  other  peraona,  ia  aaoertained,  then,  in  furtherance 
of  that  intention,  any  illegal  or  impoaaible  condition  the  diapoaition  may  contain,  ia 
preaumed  to  have  been  inaerted  inadvertently,  and  ia  reputed  in  law,  not  written;  but, 
where  the  title,  created  by  the  will,  aa  aacertained  by  the  worda  uaed,  and  the  intention  of 
the  teatator,  ia  a  tenure  of  proper^  whidi  our  lawa  do  not  reoogniae,  the  attempt  to 
change  the  nature  of  it,  and  to  convert  it  into  a  title,  valid  under  our  lawa,  would  no  longer 
be  an  interpretation  of  the  will,  but  the  making  of  a  new  will  for  the  testator.    Rott,  J. 

I  put  thia  caae  upon  the  prindple,  that,  where  the  condition  ia  of  the  eaaence  of  the  title 
created  by  the  bequeat,  and  intended  by  the  teatator,  ao  that  the  will  cannot  stand  without 
it,  if  that  will  be  one  which  the  law  doea  not  recognize,  oourta  of  Juatice  cannot  replace  it 
by  another,  and  the  diapoaition  muat  fall    Rott,  J. 

The  prohibition  contained  in  art.  1477  0.  C,  haa  not  ezduaive  reference  to  citiaena  of  other 
conntriea ;  it  appliea  to  sovereign  Statea  or  oorporationa :  ibr  oorporatbna,  legally  ordained, 
are  aubatitated  for  peraona.    Rotif  J. 

The  prohibition  to  a  dtizen  of  Louiaiana,  to  make  donationa  eama  motti*  in  favor  of 
dtizena  of  other  Statea,  doea  not  conflict  with  9d  aeo.  of  the  4th  art  of  the  Federal  Conati- 
tution,  guaranteeing  to  the  dtizen  of  eadi  State  a)l  the  privileges  of  the  dtiaena  of 
the  several  Stotea.    £oK,  J. 
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BoccMMBiom  or  THrnnbn,  wh&n  a  toMor  b6qa«allied  fmrnoraMe  property  aUbu/M  m 
Vramelsm.        tnisteef.tobeh6ldl»ytiiemfbrtli6  benefit  of  aiiiaiityiBTeii^ 

the  beqaeitis  duputed,  fhe  tnuteeiiboaldfliofrlliattlielswgofTeiiiieMee  donokprolBbit 
OBiflArdiapodtkmsfiQmbeiiigiiuideinfaTorofacitueiiofLoR^^        Ro§i,J. 

Tlie  troflt,  created  by  the  teitabor,  wai  not  onooopled  widi  an  intereet;  tbe  Umiteei  and 
their  deieendanti,  all  had  a  direct  mfeerart  in  tiiebeqaefft  nieeflbetcfiiKAabeqaeitii 
not  merely  to  cwate  a  peipetaii^ ;  it  ecmtaing  an  indefinitw  ■eriea  of  praWWtwd  aabetita- 
tiooi.    RottfS. 

A  teetameatif  a  law,  and  the  lint  doty  cfoovrtii,  iatfaiatam  other  Uwibia  to  awMrtain  the 
mems  legiiUUoris ;  when  it  is  once  ascertained  beyond  reasonable  doubt,  it  most  be  fcl- 
lowed,  and  the  dispprition  studs  arial]s,astheBitantionofthe  testatereaak  or  ownnok  be 
carried  into  effect^  consistently  with  the  roles  of  law.    Mott^  J. 

Powers  given  to  testatots  by  the  code,  are  exoeptloas  to  the  geosnl  law  regolaling  the 
devolntion  of  properly;  diey  are  liauled,  both  as  to  fivm  and  sobstance ;  and  it  is  not 
enoDgh  to  say,  that  perpetoities  are  not  prohibited,  it  sfaonid  be  shown  that  they  aro 

A  trost,  as  attempted  to  be  created  by  this  will,  is  a  right  in  equty,  to  tiie  beneficial  e^joy- 
mentoflandsandslaTOikofwfaidi  the  legal  tide  is  in  another  peiBon.  I  am  not  aware  ef 
any  teast  estate  crAted  in  Looisiana,  wfaidi  has  been  recognised  as  a  legal  tenvre 
adversely  to  tUrd  persons  having  an  interest.    EiuHs,  G.  J. 

The  framera  of  oar  code  never  contemplated  to  abolish  naked  trasta,  onoonpled  with  an 
interest,  which  were  to  be  execated  immediately.    JBuitit,  C.  J. 

A  man  has  no  mora  power  to  create  new,  or  prohibited  modes,  of  conveying  property  by 
win,  than  he  has  by  sale,  or  by  donation  imter  oteof .  Between  partiea,  they  may  hold 
their  property,  by  any  tenure  or  terms  tliey  please;  bat^  as  to  the  estaWishment of  iMes 
aflbctii^the  property  itself  there  is  no  power  in  man,  out  of  the  law;  nor  has  society  any 
interest  in  attempting  to  carry  into  effect  the  oonoeits  of  the  dead,  to  the  distmbanoe  of 
the  rules  of  puUio  eider  and  policy  which  regulate  the  living.    JSmIh,  0.  J. 

A  marriage  contracted  out  of  the  State,  between  peiaons  who  afterwards  come  ken  to  ime, 
{i*y  ^tabUrJ  is  also  subjected  to  the  community  of  aoquetf^  with  respect  to  sadi  property  as 
is  acquired  after  their  arrivaL  C  C.  art.  9370.  For  the  true  sense  of  the  language  of  the 
code,  the  inquiry  should  be,  did  .^VvmAlm  and  his  wife  Itse  in  Louisiana  T  Were  they  est«b> 
lished  here  T  By  the  words  of  the  code,  we  are  to  understand  the  domettie  domicil,  the 
true  and  permanent  home ;  that  domestio  heartii,  where  the  husband  and  wife  have  sor* 
rounded  themselves,  and  their  offiipring,  with  the  oorafortsof  domestic  life;  and  fiom  whidb 
when  he  and  his  wife  occasionally  depart,  for  the  purposes  of  business,  or  pleasure,  thsy  do 
so  with  the  intention  to  ratosp.    SliddifJ. 

Where  there  is  doubt  on  the  question  of  domicil,  die  original  home  is  to.  be  considered  the 
true  home.    Slideil,  J. 

The  bequest,  by  FrafMin^  to  bis  bn^ers  and  their  heirs,  forever,  in  trust,  of  oertainpmperty, 
the  revenues  to  be  employed  in  establishing  and  *"«!"1=^'"i"g  an  academy,  in  Tennessee,  to 
be  superintended  by  the  magistrates  of  Somner  ooonty,  and  their  successors  inofllee^  Ac. 
&c.,  establishes  a  tenore  of  property  unknown  to  the  laws  of  Louisiana,  higUy  ivoivisteat 
with  their  spirit,  croating  an  entai],  and  substantially  involving,  in  a  very  aggravated  km, 
a  prohibited^feioommiMftm  and  substitution.    Sliddl,  J. 

The  act  of  1818,  added  faoiHtiesfor  the  acquisition  of  a  residenoe  in  this  State,  but  itdid  not 
repeal  the  law  of  1816,  on  the  same  sul(Jeot    Pttaton,  J.,  dissenting. 

A  declaration,  made  in  the  manner  pointed  out  by  law,  is  coodusive  of  the  will  and  intentioo 
to  become  a  citixen  and  resident  of  Louisiana.    PreUou,  J.,  dissenting. 

Special  legacies  are  not  to  be  paid  out  of  the  portion  of  the  forced  heizs ;  and,  where  a  sum  is 
given  by  the  husband  to  the  wife,  in  lieu  of  her  interest  in  his  suooessbn,  it  is  a  charge 
upon  his  general  estate.  Ptmicm,  J.,  dissenting. 

A  testator  may  make  eveiy  disposition  of  his  property  by  donations  morfu  coiim,  which  he 
could  make  by  donations  inter  wiooe.  Unleis  the  law  prohibits  a  testamentary  disposition, 
the  testator  may  make  it,  if  it  do  not  violate  some  ruleof  morality  or  duty.  Preaion^  J.,  db- 
senting. 

There  is,  in  our  code,  but  a  sin^e  restriction  upon  dispositions  in  favor  of  a  stranger,  and  that 
is,  whera  the  laws  of  his  country  prohibit  similar  dispositions  ftom  being  made,  in  favor  of 
adtiien  of  this  State.  Art.  1477.  Thero  is  no prohibitioa,  of  a  disposition  in  favor  of  a 
foveign  State,  or  corporation  created  by  it    Pretton,  J.,  dissenting. 
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making  donttiona  morti$  eauio,  to  dtuma  of  TeanaiMa,  both  law*  would  be  void,  ac  coof     FBAasLzii. 
fiictii^  with  the  M  aeetion  of  the  4th  aitide  of  the  Gonatitatioii  of  the  Umted  Statea,  goar- 
anteeiiig  to  the  dtisena  of  eaoh  State,  the  privilegea  of  dtisena  of  the  aeTecal  Stataa. 
Pmtun,  Jf  diaaeiitiog* 

When  ateatalv  ia  deamma  of  beoomitig  tiie  Ibander  of  a  charitable  or  edaoational  inatita- 
tion»  he  doea  ao  on  the  isB^Hed  oo&dition,  that  the  State  wiU  ratify  hia  beneTolent  inten- 
tiona.  If  the  oonilrmatioo  ia  withheld,  tiie  will  ia  defeated ;  bat,  if  granted,  it  operatea  like 
the  aoooBupliahment  of  all  aoapenaiTe  oonditiona,  whether  ezpreaa  or  implied,  and  haa  a 
retroactiTe  effect    Preston,  J.,  dJaaenting. 

Legadea,  in  favor  of  oorporationa,  do  not  lapae,  by  the  incapadty  of  the  corporation  to 
reoeiye,  at  the  death  of  the  testator ;  the  incapadty  may  be  removed,  retroactive^,  by  the 
aoveveign.    PruUm,  J.,  diaaentug. 

The  tenn,  anbititotion,  embracea  the  ownenhipi  and  not  the  admlniatration  of  property.  It 
impliea,  that  one  ahonld  hold  the  property  for  another,  daring  life,  and  tranamit  it  to  him  at 
hia  death.  It  ia  Toiy  eimilar,  in  iti  effiscta,  to  the  entail  of  the  Bngliah  law.  To  constitate 
a  aabatitation,  the  donee  ramt  be  charged  to  preaerve  Ae  property  antil  hia  death,  and 
then  retnm  it  to  the  aabatitated  heir  or  legatoe.  Franklin  did  not  give  the  third  of  hia 
property  to  hia  bvothera,  aoder  a  charge  to  preaerve  and  retam  it  to  their  heira.  Hia 
broChera,  and  their  heira,  were  merely  appointed  to  take  charge  o^  and  adminiater  it,  for 
the  aeminaiy  of  learning,  in  ^Senneaaee.    Preston,  J.,  dfaaanting. 

AJidei  eommissum  ia  created,  where  property  ia  given  to  one,  for  another,  to  reat  in  the 
latter,  immediately,  at  a  given  period,  or  apon  a  condition.  The  will  doea  not  contain  a 
Jidei  eommissum,  becaaae  the  property  waa  not  given  by  Franklin  to  hia  brothers,  for  the 
Uterary  inatitotion*  bat  waa  given  to  the  inatitation  iteelf ;  and,  the  title  remained  in  the 
ancoeaaion  of  PranJ^n,  ontil  the  aeminary  waa  incorporated.    Preston,  J.,  dissenting. 

Aitide  1507  of  the  Civil  Code,  when  adopted  in  the  code  of  1806»  waa  not  intended  to  intro- 
daoe  new  prinoiplea  of  law  into  Looisiana,  hot  merely  to  reoognixe  the  exiating  law ;  and 
no  otiier  than  aabatitotianaf  saAfid^  eommissa,  prtoiously  nnUmfiU,  were  prohibited  by    . 
it.    Preston,  J.,  diaaentmg. 

Babatitotiona,  whidi  changed  tiie  order  of  deacents,  and  foatered  pride  and  lasineaa,  and, 
abatracted  property  from  commerce ;  and,.^de»  eomnUs8€t,  by  which  one  held  property  for 
another,  who  waa  incapable  of  receiving,  or  for  an  onlawfol  purpose,  wfaicfa  were  prohib- 
ited by  the  law  of  Spain,  in  force  in  1806,  were  the  sabstitetions,  and  Jldd  eommissa, 
which  the  joriaconsolto,  who  framed  the  code,  dedared  are,  and  remain,  prohibited. 
Preston,  J.,  dissenting. 

APPEAL  fiom  the  District  Court  of  West  FeliciaBtr  Stirling,  J. 
W.  W.  King,  for  plaintiffs. 
Benjanwn  and  Mieou,  for  plaintiffs,  maiDtsined : — In  all  civilized  coun- 
trieSv  it  has  been  fbund  indispensable  to  check  by  legtalationt  the  unlimited 
disposal  of  property  by  will.  The  passion  for  acquisition  of  property  is  so 
strongs  the  tenacity  with  which  it  is  preserved  is  so  great,  the  reluctance  with 
which  it  is  abandoned  by  its  possessor,  even  when  on  the  brink  of  the  grave,  is 
so  unconquerable,  that  ue  propensity  of  mankind  to  continue  their  control  over 
property,  even  after  death,  requires  the  restraint  of  the  most  rigorous  legisla- 
tion. In  Louisiana,  the  policy  of  the  State,  on  this  subject,  has  been  uniform : 
the  enactment  of  the  law-g^ver,  and  t^e  jurisprudence  of  the  courts,  have  con- 
curred from  the  very  origin  of  our  State  government,  in  vindicating  and  main- 
taining this  policy.  The  grounds  on  which  it  rests,  are  perfectly  familiar.  It  is 
ag^nst  public  policy,  that  any  individual  should  be  allowed  to  intervert  the  order 
^  inheritance  established  by  the  general  law,  and  to  create  a  special  or  ezcep- 
tiona]  order  for  his  own  property.  It  is  against  public  policy,  that  estates  be 
tied  up  in  perpetuity,  be  rendered  inalienable  or  be  in  any  manner  withdrawn 
irom  coDunerce.  It  is  against  tiie  public  policy  of  the  State,  that  the  tenures 
<yf  tide  by  which  property  is  held,  be  rendered  complex,  thereby  giving  rise  to 
litigpktaon,  to  difficulties  and  embarrassments,  and  to  the  long  train  of  disastrous 
resulto,  which  ensue  when  the  titles  to  property  cease  to  be  clear,  simple,  and 
inteUigible  to  the  ordinary  understanding  of  mankind.  It  is  against  public 
policy,  that  the  elements  of  the  ownership  of  property  be  decomposed;  that  the 
legal  title  be  vested  in  one*,  and  the  beneficiaiy  interest  in  another,  whereby  it 
almost  invariably  occurs,  that  improvement  is  checked,  waste  lands  remain 
QjicaltiTatedf  and  yacant  lots  continue  unimpioved  and  untenanted. 
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BvccEsnow  or  In  aO  the  clmDges  that  our  judiciaiy  ban  uiidergone«  the  jmrispradeDce  of  the 
Fkavslu.     State,  on  this  mibject,  has  been  maintamed  by  one  unbroken  aeries  of  decisioiu. 

In  the  case  of  Mathurin  ▼.  Umttidais,  6  N.  S.  302,  Judge  Porter,  in  deliver- 
ing the  opinion  of  the  conrt,  declared,  that  *'oar  code  aMishes  snbstitotions 
and  ficiei  cammis$a.  The  object  of  this  change  in  oar  jnrisprndence  was,  as  it 
is  well  known,  to  prevent  property  from  being  tied  np  for  a  length  of  time  in  die 
hands  of  individuals  and  placed  out  of  the  reach  of  commerce." 

In  the  Heir$  of  Cole  ei  al,  ▼.  CoUU  ExeetUan,  7  N.  S.  416,  the  same  judge, 
again  the  organ  of  the  court,  observes,  *'  It  is  necessary  to  check  the  power  of 
the  citizen  over  his  property  after  his  decease ;  for  the  strong  desire  in  msD- 
kind  to  perpetuate  dieir  authority,  over  what  they  have  acqufed,  would  other- 
wise induce  them  to  place  it  for  a  length  of  time,  and  forever,  if  they  could,  oat 
of  the  reach  of  alienation.*' 

In  Amaud  v.  Tarbe  ci  al.,  4  L.  R.  502,  Judge  Matthews  declared,  diit 
^'the  policy  of  our  law  in  prohibiting  substitutions,  is  founded  on  reasons  of 
public  convenience  and  utility ;  to  preserve  the  order  of  successions  unifomi, 
to  prevent  the  confusion,  difficulties  and  uncertainties  of  titles  to  property  held 
under  entails,  and  to  leave  it  free  for  the  purposes  of  commerce." 

In  Harper  v.  Stansboraughj  2  Ann.  381,  Eustis,  C.  J.  says,  **  It  is  the  attri- 
bute of  every  government,  to  establish  and  regulate  such  modification  of  the 
rights  of  property  Lathings  within  its  jurisdiction,  as  the  public  interest  reqoiree. 
Testamentary  substitutions  are  prohibited  in  this  State.  The  probibitioQ  ii 
established  in  the  interest  of  public  order  and  state  policy.  They  have  always 
been  held  null  by  our  courts,  the  nullity  being  of  that  character  which  is  abso- 
lute and  irremediable."  And  again,  **  the  modifications  of  the  rights  of  pro- 
perty under  our  laws  are  few  ana  easily  understood,  and  answer  all  the  parpo- 
ses  of  reasonable  use.  It  is  incumbent  on  courts  to  maintain  them  in  their 
simplicity." 

In  the  case  of  the  Heirs  of  Henderson  v.  Ross,  5  Ann.  441,  Judge  SlideD 
decided,  *'  that  an  attempt  by  a  testator  to  perpetuate  his  succession,  is  in  viola- 
tion of  the  policy  of  the  law :  that  tbe  spirit  of  the  law,  abolishing  sobstitotioof 
and  fidei  commissa,  is  to  prevent  property  being  tied  up  and  out  of  the  reach 
of  commerce.  That  if  such  bequests  be  unlawful,  d  forlwri,  is  it  unlawful  to 
tie  up  property  in  the  hands  of  executors  and  commissioners  forever."  And 
in  Roy  v.  Latiolas,  5  Ann.  557,  Judge  Preston  quotes,  with  high  euk)gy,  aod 
affirms  the  principles  recognized  and  maintained  by  Judge  Matthews,  in  Amand 
V.  Tarhe  already  quoted. 

If,  after  this  rapid  review  of  the  decisions  that  are  declaratory  of  the  genenl 
principles  which  govern  the  subject,  we  refer  to  the  positive  legislatioD  of  the 
State,  we  find  that  the  chqiter  of  our  code,  which  treats  of  such  bequests,  is 
entitled  **x>f  dispositions  reprobated  by  law  in  donations  inter  vivos  and  nurrHi 
causa"  There  are  but  four  articles  in  the  chapter;  they  read  thus:  Ait 
1506 :  In  all  dispositions  inter  vivos  and  mortis  causa,  impossible  oonditioDS, 
those  which  are  contranrto  law  or  to  morals,  are  reputed  not  written.  Art. 
1507 :  Substitutions  and  fidei  cammissa  are  and  remain  prohibited.  Every  dis- 
position by  which  the  donee,  the  heir,  or  legatee  is  charged  to  preserve  for,  or 
return  a  thing  to  a  third  person,  is  null,  even  with  regard  to  the  donee,  the 
instituted  heir,  or  the  legatee. 

In  consequence  of  this  article,  the  trebellianic  portion  of  the  civil  law,  that  is 
to  say,  the  portion  of  the  property  of  the  testator,  which  the  instituted  heir 
had  a  right  to  retain  when  he  was  changed  with  ^  fidei  commissum  or  a  fiduciazy 
bequest,  is  no  longer  a  part  of  our  law. 

Article  1508 :  The  disposition  by  which  a  third  person  is  called  to  take  the 
gift,  the  inheritance  or  the  legacy,  in  case  the  donee,  the  heir,  or  the  legatee 
does  not  take  it,  shall  not  be  considered  a  substitution  and  shall  be  valid.  Ait. 
1509  :  The  same  shall  be  observed  as  to  the  disposition  inter  vivos  or  moriu 
causa,  by  which  the  usufruct  is  given  to  one,  and  the  naked  property  to  another. 

In  connection  with  these  articles,  it  may  not  be  improper  for  us  to  call  atten- 
tion to  the  terms  of  one  or  two  other  articles  of  our  code,  declaratory  of  well 
known  general  principles,  which  will  find  constant  application  in  the  progress  of 
the  argument. 

Article  9 :  The  law  is  obligatory  upon  all  inhabitants  of  the  State,  indiscrimi- 
nately ;  the  foreigner,  whilst  residing  there,  and  his  property,  within  its  limits, 
are  subject  to  it.  Art.  12 :  Whatever  is  done  in  contravention  of  a  prohibitoiy 
law,  is  void,  although  the  nullity  be  not  formaUy  directed. 
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With  these  general  principlee  kept  constantly  in  view,  as  the  lamps  which  are  SucciisioH  op 
to  guide  our  path,  we  now  proceed  to  the  examination  and  analysis  of  those     Fiurklih. 
provisions  of  Franklin*s  will,  which,  according  to  our  view  of  the  law,  are  null 
and  void. 

The  testator,  after  making  a  disposal  in  favor  of  his  wife  of  certain  revenues, 
&c.,  and  bequeathing  to  his  children  that  portion  of  his  estate,  which  he  was  by 
law  forbidden  to  dispose  of,  to  their  prejudice,  makes  the  following  devise : 

"  8th  Item.  I  give  and  bequeath  all  my  property,  real  and  personal,  of  what- 
ever kind  or  nature,  that  is  situated  in  the  States  of  Tennessee  and  Misssissippi, 
or  any  other  common  law  States,  where  trust  estates  can  be  created,  together 
with  my  bank  stocks  and  effects  and  credits,  and  an  undivided  one-third  part 
of  all  my  said  property,  movable  and  immovable,  slaves,  &c.,  that  is  situated, 
lying  and  being  in  said  State  of  Louisiana,  and  also  the  rest  and  residue  of  my 
estate,  wherever  situated,  in  trust,  to  my  two  brothers,  James  and  William 
Franklin,  of  Sumner  county  aforesaid,  for  the  following  purposes,  to  wit :  the 
revenues  arising  from  said  property,  bank  stock,  and  such  money,  funds  or 
credits  due  me,  as  may  remain  afier  the  payment  of  the  several  devises  and 
legacies,  annuities,  increase  and  ameliorations  of  my  said  plantations  in  Louisiana 
and  other  purposes  as  directed  by  this  will,  together  with  the  revenues  arising 
from  my  plantations  in  Tennessee  and  other  property  in  Tennessee  and  Missis- 
sippi, and  other  common  law  States,  together  with  the  dividends  of  my  bank 
stock,  and  interest  on  money  and  notes  due  me,  and  the  revenues  of  the  one- 
third  of  all  my  property,  situated  in  the  State  of  Louisiana,  after  the  payment 
of  said  several  devises,  &c.,  to  be  laid  out  in  building,  proper  and  suitable  edi- 
fices on  my  said  Fairview  plantation,  in  the  county  of  Sumner  and  State  of 
Tennessee,  for  an  academy  or  seminary,  the  furnishing  the  same  with  fixtures 
and  furniture,  and  the  empk)yment  and  payment  of  such  teachers  and  pro- 
fessors, male  and  female,  as  may  be  considered  necessary  by  my  said  trustees, 
for  the  education,  board  and  clothing  of  the  children  of  my  brothers  and  sisters 
and  their  descendants,  in  the  best  and  most  suitable  and  proper  manner  for 
American  youths,  having  a  particular  regard  to  a  substantial  and  good  English 
education,  and  such  other  higher  and  ornamental  branches  as  the  aforesaid 
revenues,  &c.,  will  enable  my  said  trustees  to  accomplish,  and  if  the  revenues, 
&c.,  should  be  sufficient  therefor.  I  also  wish  that  the  poor  children  in  said 
county  of  Sumner,  of  unexceptionable  character,  and  such  as  my  said  trustees 
may  select,  should  likewise  be  educated  and  supported  during  the  time  at  the 
same  seminary.  And  after  the  death  of  my  aforesaid  brothers,  it  is  my  will 
and  desire,  that  the  aforesaid  trusts  be  continued  and  pass  over  forever  in  the 
heirs  of  my  said  brothers,  to  pass  the  estate,  and  that  the  magistrates  of  the 
county  court  of  said  county  of  Sumner  and  State  of  Tennessee,  and  their  suc- 
cessors in  office,  be. thereafter  the  perpetual  superintendents  of  the  aforesaid 
seminary,  to  see  that  my  intentions  be  fully  carried  into  eifect.'* 

It  really  seems,  that  this  bequest  comes  so  clearly  within  the  prohibition  ^of 
our  law,  and  is  so  utterly  opposed  to  the  public  pol^ey  of  the  State,  that  no 
argument  can  make  the  proposition  any  plainer,  and  we  would  at  once  leave 
this  branch  of  the  case  without  further  comment,  if  our  respect  for  the  eminent 
counsel  opposed  to  us,  did  not  render  imperative  the  duty  of  a  serious  response 
to  the  positions  assumed  by  them,  and  urged  with  so  much  apparent  conviction 
on  the  court.  We  will,  therefore,  proceed  to  sketch  rapidly  the  features,  that 
distinguish  the  different  classes  of  substitutions  and  fidd  eammista,  so  that  we 
may  he  readily  able  to  ascertain  the  proper  denomination  of  the  devise  in  ques- 
tion. In  doing  this,  we  shall  spare  the  court  any  display  of  industry  or  learning, 
by  quoting  the  various  authorities  on  this  most  subtle  and  intricate  branch  of  the 
civil  law,  and  shall  confine  ourselves  to  stating  the  results  of  our  study,  so  fiur  as 
may  be  necessary  in  elucidation  of  the  particular  provision  now  under  discus- 
sion. We  understand  all  the  authorities  as  agreeing,  at  least,  on  the  following 
propositions : 

Substitutions  are  of  two  kinds;  the  vulgar  substitution  of  the  Roman  law, 
being  that  which  is  defined  in  art.  1508  of  our  code,  already  quoted,  and  is  not 
prolubited  ;  and  the  substitution,  properly  so  ddled,  equivalent  in  its  nature  to 
the  common  law  entail,  by  which  the  donor  or  testator  undertakes  to  establish 
the  manner  in  which  the  property  shall  descend,  on  the  death  of  the  donee  or 
legatee,  and  by  which  the  donee  or  legatee  is  prohibited  from  so  disposing  of  the 
property  as  to  afifect  the  order  of  inheritance  or  descent,  thus  established  by  the 
donor  or  testator 
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ipcoMMHiov     Fidd  nmrnina  wn  of  tiirs»  idnd> ;  tfaiy  tMaDaeMadinirlMliredeiioaii- 
FBAiiKLU.    nm^  tnutSt  in  aqaitj  jnrispnideiice. 

The  fiist  18  die  naked  trnA,  imeoQpM  with  an  intBnfl^ 
diatelf.  Theee,  when  not  intended  to  veet  title  in  the  trnstee,  are  not  |m- 
hiUtedf  as  not  being  in  eontraveotion  of  the  poUcj  of  onr  State,  and  as  being 
fadier  mandates  dmn  beqnesta.  An  example  is  fonnd  in  the  bequest  of  a  snm 
of  money  to  a  person  to  pnrehase  the  freedom  of  astave,  on  whom  the  testator 
wishes  to  confer  the  gift  of  liberty.  Ssch  was  the  case  of  JMoltotn  t.  Lwau- 
dau,  6  N.  S.  302. 

The  second  is  termed  bj  the  civilians,  the  fidd  comminwn^  de  to  quod  iupere- 
fit:  that  is  to  say,  the  gift  or  bequest  of  pwperty  to  A,  without  any  obligation 
on  his  part  to  presevre  it,  nor  prohibition  to  alienate  it,  but  on  condition,  that 
*•  what  may  remain"  at  his  desth,  shall  descend  to  certain  persons  indicated  by 
the  donor.  In  such  fidei  eammissu  as  these,  the  gift  is  gocd  as  to  the  donee, 
but  the  reversion  in  fiuror  of  the  third  person,  is  null,  because  by  the  very 
terms  of  the  art.  1607,  it  is  only  when  the  donee  is  '^charged  to  preserve  for, 
or  return  a  thing  to  a  third  person,"  that  the  disposition  is  nnfl,  even  wiA 
ngjud  to  the  donee.  Examples  of  this  daas  of  fidei  eommista^  are  frequent  in 
onr  reports.  See  the  cases  of  Bemard^s  hnrs  v.  SottUf  18  L?  II.  24,  and 
Beaulieuy.  Temairf  5  Ann.  480. 

The  third  dass  is  that  which  indndes  in  the  bequest  to  an  individual,  the  duty 
or  trust  that  he  shall  not  alienate  the  property,  but  shall  preserve  it  for.  or  retam 
it  to  a  third  person,  either  at  the  death  of  the  donee,  or  at  some  distant  period 
from  the  date  of  his  receiving  the  property  given  or  bequeathed.  This  fidei 
eommiisutn  is  utterly  null  and  void,  even  as  to  the  donee,  as  established  by 
art.  1607. 

Let  us  then  test  the  bequest  of  I$aac  Franklin,  and  ascertain  the  extent  to 
which  it  attempts  to  carry  out  purposes  **  reprobated"  by  our  law,  in  order  to 
detormme  whether  it  is  to  be  executed  in  whole  or  in  part,  or  be  set  aside 
entirely. 

The  testator  declares,  that  he  gives  the  properly  in  question,  **in  trust  to  his 
two  brothers,  James  and  WtUiam  Franklin.**  What  is  the  nature  of  tiheir 
tide?  This  question  becomes  necessary,  because  however  self-evident  the 
answer  would  seem  to  the  lawyer  of  any  of  our  sister  States,  the  conveyance 
in  troflt  is  unknown  to  the  civil  law.  Our  code,  in  treating  of  ownership,  divides 
it  into  perfect  and  imperfect  ownership ;  and  it  defines  perfect  ownendiip  to  be 
that  which  is  perpetual,  and  which  is  not  incumbered  with  any  diarge  towards 
any  other  person  than  the  owner. 

A  trust  estate  is  therefore  clearly  not  a  perfect  ownership. 

Ownership  is  imperfect  when  it  is  to  terminate  at  a  certain  time,  or  on  a  con- 
dition, or  if  the  thing  which  is  the  subject  of  it,  being  an  immovable,  is  charged 
with  any  real  right  toward  a  third  person  as  an  usuinict.  When  an  immova- 
ble is  subject  to  an  usniruct,  the  owner  of  it  is  said  to  possess  the  mere  owner- 
ship.   C.  C.  art.  482. 

Absolute  ownership  gives  the  ri^t  to  enjoy  or  to  dispose  of  one's  property  in 
the  most  unlimited  manner,  provided  it  is  not  used  in  a  way  prohibited  by  laws 
or  ordinances. 

Persons  who  reside  out  of  the  State,  cannot  dispose  of  the  property  they  pos- 
ses here,  in  a  manner  different  from  that  prescribed  by  its  kws.  C.  C.  art.  483. 

Usufruct  is  the  right  of  enjoying  a  thing,  the  property  of  which  is  vested  in 
another,  and  to  draw  from  the  same  all  the  profit,  utility,  and  advantages  whidi 
It  may.  produce,  provided  it  be  without  altering  the  substance  of  the  thing. 
C.  C.  art  626. 

A  comparison  of  these  articles  of  our  code,  with  the  provisions  of  the  will, 
demonstrate  conclusively,  that  the  bequest  to  James  and  WUliam  Franklin,  is  a 
devise  of  the  mere  ownership,  and  that  the  usufruct  or  fruits  and  revenues  of 
the  property  are  bequeathed  to  the  children  of  the  testator's  brothers  and 
sisters  and  diehr  descendants,  or,  in  other  words,  to  the  seminary  which  has 
been  incorporated  by  the  State  of  Tennessee,  under  the  name  of  the  Isaac 
Franklin  Institute. 

As  this  devise  thus  decomposes  the  perfect  ownership  of  the  {^i?9perty  into  its 
two  constituent  elements,  and  leaves  the  naked  title  or  mere  ownership  to  one 
devisee,  and  the  usufruct  or  beneficiary  interest  to  another,  it  is  necessaiy  to 
examine  the  character  of  each  of  these  two  bequests,  in  <n^er  to  ascertain 
whether  they  vie  substitutions. 
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Upon  thui  point,  the  words  of  the  testator  are  too  clear  to  admit  of  doubt  or  Succxmioii  of 
caTiJ.  In  bequeathing  the  naked  title  to  his  brothers,  he  specially  prohibits  Vrakxlui. 
their  alienation  of  it,  for  he  provides  that.  *'  after  the  death  of  my  aforesaid 
brothers,  it  is  my  will  and  desire,  that  the  aforesaid  trust  be  continued  and  pass 
over  forever  in  the  heirs  of  my  said  brothers,  to  pass  the  estate."  Here  then 
is  an  entail  that  is  never  to  be  cut  off,  a  property  that  is  never  to  be  alienated, 
a  substitution  in  its  most  offensive  form,  not  only  tying  up  the  property  out  of 
the  reach  of  commerce,  but  doing  this  in  the  hands  of  persons  who  have  no 
interest  in  its  improvement,  who  are  not  to  reap  any  of  its  fruits,  who  are  not 
provided  with  the  means  of  effecting  ameliorations  of  any  kind  whatever, 
because  they  are  vested  with  no  right  to,  nor  control  over  the  revenues,  beyond 
the  employment  of  them  in  the  support  of  the  seminary.  Lewin  on  Trusts, 
138,  24  Law  Lib.     Lewis  on  Perpetuities,  592,  52  Law  Lib. 

How  stands  the  case  with  regard  to  the  devise  of  the  usufruct  or  revenues  ? 
They  are  left  for  the  «« education,  board  and  clothing  of  the  children  of  my 
brothers  and  sisters,  and  their  descendants,  as  well  as  my  own  children  and 
their  descendants  ;**  and  the  magistrates  of  the  county  court  of  Sumner  county 
and  their  successors  in  office,  are  to  be  the  perpetual  superintendents  of  the 
seminary. 

Now  the  art.  601  of  our  code,  declares,  that  **  the  right  to  the  usufruct 
expures  at  the  death  of  the  usufructuary.'^  So  that,  if  this  devise  were  per- 
fectly unexceptionable  on  other  grounds,  it  could  by  no  possibility  be  extended 
beyond  the  children  of  Isaac  Franklin*8  brothers  and  sisters  in  life,  at  the  date 
of  his  death ;  and  as  it  is  only  granted  for  their  education,  board  and  clothing, 
whilst  pursuing  their  studies,  the  whole  purpose  of  the  testator,  as  far  as  he 
would  be  allowed  by  law  to  accomplish  it,  would  be  already  effected,  or  nearly 
so ;  at  this  moment,  and  as  the  property  in  Tennessee  is  more  than  sufficient 
for  this,  the  only  purpose  legally  feasible,  it  would  follow,  that  no  effect  could 
be  given  to  this  provision  of  the  will  as  regards  the  Louisiana  property.  But 
the  exigencies  of  our  case  do  not  require  Siat  we  should  assume  this  narrow 
ground.  The  clear  intent  of  the  testator  is,  to  entail  on  the  children  and 
descendants  of  himself  and  of  his  brothers  and  sisters,  the  revenues  of  this  pro- 
perty forever. 

There  is  scarcely  a  single  object  of  public  policy  enumerated  in  the  decisions 
of  our  judges,  which  is  not  contravened  in  this  bequest. 

It  places  property  out  of  the  reach  of  commerce  forever.  It  separates  the 
naked  title  from  the  usufruct  forever.  It  conveys  the  property  to  the  two 
brothers,  in  trust,  that  they  shall  preserve  it  and  return  it  to  their  heirs,  in 
direct  violation  of  the  1507th  article  of  the  code.  It  places  the  property  beyond 
the  reach  of  improvement  forever.  It  creates  new  tenures  of  property 
unknown  to  our  law,  which  does  not  recognize  nor  make  provision  for  trust 
estates.  It  complicates  and  embarrasses  titles  to  property;  having  reference  to 
laws  foreign  to  our  jurisprudence,  the  title  conveyed  by  it,  can  only  be  under- 
stood by  recurring  to  those  laws  :  it  therefore  introduces,  as  regards  this  par- 
ticular property,  the  entire  system  of  the  equity  jurisprudence  of  our  sister 
States  in  relation  to  trusts,  although  by  our  State  Constitution,  the  Legislature 
is  expressly  forbidden  to  introduce  that  system,  or  any  other  system  of  foreign 
laws  into  this  State. 

Indeed,  no  provision  in  a  will  has  ever  come  to  our  knowledge  more  objec- 
tionable in  its  every  feature ;  and,  if  the  court  considers  that,  in  the  case  of 
OMgwi*8  Widow  V.  IRa  Executors,  13  L.  R.  7,  a  former  bench  annulled  a 
clause  in  a  will,  which  provided  that  the  property  of  the  testator  should  remain 
in  the  hands  of  his  executors,  to  be  delivered  to  his  children  at  their  majority, 
CD  the  ground  that  it  was  a  ficUi  commisswny  it  is  difficult  to  conceive  what  pos- 
sible argument  can  be  advanced  to  support  a  devise  in  which  the  property  is 
nerer  to  be  given  up  at  all,  but  forever  to  be  held  and  administered  for  the 
benefit  of  others  than  those  who  are  vested  with  the  title* 

We  refer  the  court  to  the  following  authorities  on  the  question  of  domicil 
and  community.  As  regards  substitutions  and  fidei  commusa,  the  numerous 
briefii  recently  submitted  to  the  court,  contain  all  that  can  be  required,  and  we 
deem  it  useless  to  copy  them.  On  domicil  and  communi^ :  C.  C.  2370 ;  42 
et  seq.  Hennen  v.  Hennen,  12  L.  R.  190.  Saul  v.  His  Creditors,  5  N.  S. 
580.  Toume  v.  Toumi,  9  L.  R.  457.  Cole's  Widow  v.  Executors,  7  N.  S. 
42.  Cole  ▼.  Lucas,  2  Ann.  950.  Ricard  ▼.  Kimball,  5  R.  R.  142.  Nel- 
soAT.  BoUsy  16  L.  R.  596.     WiUiams  ▼.  Henderson,  IS  L.  R.  557.    SUiU 
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flooouno*  OF  w.  Probate  Jitdge,2R.R.AA9*  Davis  t.  Bmum,  6  Ann.  246.  mguv.Bnwn, 

»*A«u»-    4  ^Ajm.  186.     iraZZ«r  v.  Lea,  8  L.  E,  2X6.     Tanner  v.  King,  11  L.  R.  175. 

Case  T.  OarA:,  6  Mason,  70.    Jemnson  w.  Hapgood,  10  Pkk.  77.    Hill  and 

McLean  t.  i^si^eni«r^,  4  Ann.  553.  Judson  w.  Lathrop,  1  Ann.  79.  Stoiy*i 

CoDflict  ai  Laws,  §}44,  47. 

C.  Boselius,  for  defendant.  1.  The  first  and  most  important  question  is, 
whether  the  bequest  for  the  eetablishment  and  endowment  of  the  aeminaiy  or 
academy,  is  valid  or  not  ? 

The  objection  to  its  validi^  is,  that  it  contains  a  substitation  and  fidei 
commissun^. 

The  reasons  which  induced  the  learned  judge  of  the  district  court  to  sustain 
this  objection  are,  ««that  the  prerisions  of  the  will  referred  to,  even  if  they  do 
not  contain  a  substitution,  or  fidei  cammiisunh  in  the  technical  sense  of  daae 
terms»  yet  tie  up  the  property  of  the  testator  in  such  a  manner,  as  to  place  it 
beyond  the  reach  of  commerce,  and  therefore  equally  reprobated  by  law,  and 
oppoflhed  to  the  public  policy  of  the  State.** 

This  argument,  if  ai|^ment  it  can  be  called,  takes  for  granted,  that  a  testator 
can,  by  a  dtsposition  of  &  will,  take  property  out  of  commerce.  But  the  Maty 
of  this  assumption  must  be  obvious  to  every  legal  mind.  Things,  which  are 
naturally  susceptible  of  private  ownership,  can  only  be  taken  out  of  commerce 
by  an  act  of  sovereignty ;  hence,  every  attempt,  by  a  testator,  to  take  the  proper^ 
of  his  succession  out  of  commerce,  is  an  impossible  condition,  and  must  te 
reputed  as  not  written.  C.  C.  1506.  N.  G.  900.  13  L.  R.  7.  12R.R.M9. 
3  Marcad6,  No.  485.  5  TouDler,  Nos.  241  to  269.  6  Toullier,  No.  488.  8 
Duranton,  Nos.  96  to  111.  9  Duranton,  No.  314.  3  Zacharis,  No.  692.  Coin 
Deelile,  pp.  69  and  70.  1  Grenier,  No.  149.  11  Locr6,  p  7.  Journal  da  Paiais 
for  1807,  vol.  6,  p.  221 ;  for  1835,  vol.  27,  p.  38  and  p.  1159 ;  for  1841,  voL  37, 
p.  353 ;  for  1842,  p.  646.  Pandects,  b.  28,  t.  7,  U  1,  and  same  book,  1. 14, 1. 9 
and  14.  Institutes,  b.  2,  1. 14, 1. 10.  Pallidas  6,  t.  3,  L  3.  See  also  the  clear 
and  conclusive  argument  of  the  French  jurists  on  this  question,  in  the  McDowi^ 
will  case. 

There  is  only  one  illegal  condition  that  will  affect  the  validity  of  the  bequeat  in 
which  it  is  inserted.  *«  Evenr  disposition,  by  which  the  donee,  the  heir,  or 
legatee,  is  charged  to  procure  mr,  and  to  return  a  thing  to  a  third  person,  ia  null, 
even  with  regard  to  the  donee,  the  instituted  heir,  or  the  legatee.*'  All  other 
illegal  or  impossible  conditions,  I  repeat,  are  reputed  as  not  written.  The  dis- 
tinction between  a  prohibited  substitution  and  a  fidei  eommisswn  was  wall 
explained  by  this  court  in  the  cases  of  Dudaslange  v.  Ross,  3  Ann.  432;  and 
Beatdieu  v.  Temoir,  5  Ann.  476. 

But,  let  me  ask,  on  what  ground  can  it  be  pretended,  that  there  is  either  a 
substitution,  or  b,  fidei  commissum,  in  the  vnii  of  Isaac  Franklin?  Can  any 
candid  mind  deny  that  Iscuic  Franklin  intended  to  establish  and  endow  an 
academy  or  seminary?  He  does  not  leave  his  property  to  his  brothers  and 
trustees,  but  to  the  institution  which  he  intended  to  create.  He  availed  himself 
of  their  agency,  to  cany  his  intentions  into  effect  immediately  after  his  death, 
vnihottt  waiting  for  the  slow  and  tardy  action  of  the  government  to  give  a  cor- 
porate existence  to  the  educational  institution,  whidi  was  the  object  ofhia 
solicitude. 

It  is  contended,  by  the  learned  counsel  for  Mr$»  Acklen,  that  a  bequeatibr 
the  establishment  and  endowment  of  an  academy,  is  reprobated  by  our  law, 
and  they  cite  quite  a  number  of  authorities  to  support  this  startling  position. 
The  bare  statement  of  the  proposition  carries  with  it  its  own  refutation;  and  the 
authorities  referred  to,  do  not  give  the  remotest  countenance  to  it. 

2.  Where  was  the  matrimonial  domicUof  Franklin  and  his  wife  7 

No  doubt,  in  the  majority  of  cases,  the  domicil  and  residence  of  a  person  are 
in  the  same  place ;  but  it  does  by  no  means  follow  that  they  are  ooovertibls 
terms.  The  parliament  of  Paris  decided,  on  the  8th  June,  1742,  that  aceit^ 
Carangeau,  who  was  bom  in  Paris,  and  died  in  Brittany,  after  having  resided 
sixty-four  years  in  the  latter  place  as  superintendent  of  fortifications,  had 
preserved  his  domicil  in  Paris,  Jbecause  he  had  done  no  act  from  which  an 
intention  to  change  his  domicil  could  be  inferred.  This  decision  is  reported  hy 
D6nisarttwr6o  Domicile,  No.  33. 

What  is  understood  by  domicil  ? 

Article  42  of  the  code  defines  or  describes  it  as  follows :  ''The  ^on"^||^ 
each  citizen  is  in  llie  parish  wherein  his  prindpal  establishment  is  selected.  Td» 
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priiidptl  eataUiflliment  is  that  in  which  he  makea  hb  halritaal  reddence;  if  he  Boectumn  or 
reeidefl  afternatelj  in  seTenl  places,  aod  nearly  aa  much  in  one  aa  in  another,  and    Pi^^k^i'* 
has  not  declared  his  intention  in  tibe  manner  hereinafter  preecribed,  any  one  of 
tlie  said  places  where  he  resides  may  be  considered  as  his  principal  establish- 
ment,  at  the  option  of  the  persons  whose  interests  are  thereby  affected." 

This  is  bnt  an  imperfect  translation  of  the  Roman  law:  '*  Et  in  eodem  loco 
aingulos  habere  domicilinm,  non  ambigttnr,  nbi  qnis  larem,  remmque  ac  fortu- 
namm  snmmnmconstitnit,  undo  mrsus  non  sit  diiscessoras,  si  nihil  avocet :  undo 
cum  profectns  est,  peregrinari  videtur :  quod  si  rediit,  perigrinari  jam  destitit. 
C.  i.  10,  t.  39, 1.  7." 

Which  may  be  translated  as  follows :  *«  There  is  no  doubt  that  every  person 
has  his  domidl  in  that  place  where  he  has  his  domestic  hearth,  the  principal  part 
of  his  property,  business  and  fortune ;  whence  he  does  not  wish  to  depart, 
aniess  called  away  by  business,  and  is  a  wanderer  when  he  has  left  it,  bit  ceases 
to  be  so  on  his  return  to  it." 

The  difficulty  in  the  translation  of  the  Latm  text  of  this  law  into  English,  con- 
sists in  finding  an  equivalent  expression  for  die  word  laremf  which  has  several 
meanings.  In  the  glossary  it  is  thus  explained :  **  Animum  habitandi  perpetuo, 
et  habitet ;  nam  facto  opus  est,  et  hoc  etiamsi  non  habet  ibi  majorem  partem 
rerum."  I  have  paraphrased  it  by  the  words  **  domestic  hearth,"  as  more 
literal,  but,  there  is  no  doubt,  that  the  sense  of  the  original  would  be  more  fully  , 

expressed  by  using  the  very  significant  expression  **  homestead,"  that  is  to  say, 
the  place  where  all  the  conveniences  and  comforts  of  life  are  gathered  together. 

Faccidati*s  definition  seems  to  be  in  uniformity  with  this  idea,  **  Domicifium, 
domus.  sides  domestica,  habitatio  carta  etdiutuma." 

Judge  Stoty  says,  *'two  things  then  must  concur  to  constitute  a  domicU :  first, 
residence ;  and  secondly,  the  intention  of  making  it  the  home  of  the  par^." 
There  must  be  the  fact  and  the  intent;  for,  as  Pothier  has  truly  observed,  a 
person  cannot  establish  a  domicil  in  a  place,  except  it  be  anifno  et  facto-  Voet 
emphatically  says,  **Il]ud  certum  est,  neque  solo  animo  atque  destinatione  patris 
familias,  aut  contestatione  sol&,  sind  re  et  fiicto,  domicilinm  constitui ;  neque  soldi 
domus  comparatione  in  aliqu&  regione ;  neque  solft  habitatione,  sine  proposito 
illic  perpetuo  morandi."  So  D* Argentr6  says,  **  Quamobrem,  qui  figendi  ejus 
animum  non  habent,  sed  usus,  necessitatis,  aut  negatiationis  causa  alicubi  sint, 
protinus  a  negotio  discessiori,  domicilium  nullo  temporis  spatio  constituent ;  cum 
neque  animus  sind  facto,  neque  factum  sind  animo  ad  id  sufiiciat."  Conflict  of 
Laws. 

It  is  obvious,  therefore,  that  residence  alone  cannot  constitute  a  domicil ;  for 
residence  consists  in  the  mere  fact  of  inhabiting  a  place. 

Domicil,  says  Marcad6,  is  the  legal  or  judicial  location  of  the  person;  it  is  an 
ideal  or  moral  thing  created  by  the  law,  which  indicates  the  relation  existing 
between  the  person  and  a  certain  spot  of  earth.  In  common  parlance,  however, 
we  are  in  the  habit  of  calling  domicil  the  house  or  place  where  the  juridical 
location  is  fixed.  But  that  is  not  the  technical  sense  of  the  word.  The  language 
of  the  code  is :  **  The  domicil  of  each  citizen  is  in  the  parish  wherein  his  princiixd 
establishment  is  selected."  It  is  not  the  establishment  or  house  itself,  but  at  the 
aatablishment  or  house. 

The  code  speaks  of  civil  domicil  alone;  the  political  domicil  of  each  cittxen  is 
at  the  place  where  he  exercises  his  political  rights.  This  kind  of  domicil  is 
determined  by  the  Constitution  and  laws  of  the  State,  and  is  not  necessarily  in 
the  parish,  or  even  State,  of  the  civil  domicil. 

Domicil  may  be  of  three  sorts :  domicil  by  birth,  domicilium  originis ;  domicil 
by  choice,  domcilium  proprio  motu ;  and  domicil  by  the  operation  of  law,  as 
that  produced  by  marriage,  minority,  &c. 

The  question  of  domicil,  says  Merlin,  is  firequently  not  of  easy  solution ; 
many  persons  have  several  establishments  at  the  same  time,  at  different 
places ;  they  remain  six  months  at  one  place,  and  six  months  at  anodier ; 
return  to  the  first  and  again  go  to  the  second,  without  any  indication  where 
they  have  selected  their  domicil.  When  tiie  hcta  leave  the  questbn  doubtful, 
the  domicil  of  birth  is  to  be  preferred,  for,  as  long  as  there  is  not  clear 
proof  that  a  person  has  severed  ^ose  ties  which  attach  him  to  the  place  of 
his  nativity,  it  is  presumed  that  the  true  domicil  has  always  continued  there. 
Bf  erlin  Rep.  verho  Domicil,  §  1  and  2. 

According  to  the  code,  it  would  seem  that  a  party  may  have  two  domicils  at 
the  same  time :  «*If  he  residea  alternately  in  several  places,  and  nearly  as  much 
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6irccKi8ioK  ov  in  one  80  in  another*  and  has  not  dectared  his  intention*  in  the  : 
FvAffKLui.     lifter  prescribed,  any  one  of  said  places  where  be  resides,  may  be  considered  as 
his  principal  establishment,  at  the  option  of  the  person  whose  interests  aie 
thereby  affected." 

If  the  opemtbn  of  the  rule  here  laid  down,  is  to  be  limited  so  ss  only  to  regu- 
late the  right  of  bringing  a  suit,  or  giving  legal  notices,  etc.,  at  either  of  the  ren- 
dences  of  such  a  person,  it  is  no  doubt  a  salutaiy  provision ;  but,  if  an  attempt  ii 
made  to  extend  it  to  the  question  of  domicil,  raised  in  this  litigation,  betweeo 
Mrs,  AckUn  and  the  '<  Isaac  Franklin  Institute,"  it  is  an  absurdity ;  foreschof 
the  contending  parties  would,  of  course,  choose  the  domicil  of  Franklin  and  his 
wife,  in  the  State  moft  fiivorable  to  his  interest. 

It  is  clear,  therefore,  that  although  a  person  may  have  several  residences  at 
the  same  time,  he  can  not  have  more  than  one  domicil,  properly  speaking. 

In  order  to  subject  a  party  to  a  particular  tribunal,  it  has  dways  been  con- 
sidered sufficient  to  show,  that  he  has  an  apparent  domicil,  or  rather  residenee, 
within  the  territorial  limits  of  ihe  court.  But  a  very  different  rule  obtaiiiB 
when  the  right  of  inheritance,  or  the  question  of  community,  depends  on  the 
fact  of  civil  domicil.  Merlin  establishes  this  diffenence  in  the  clearest  msoD«r. 
Rep.  verba  Delinatoire,  §  1. 

Actual  residence  is  not  required  to  retain  a  domicil  once  acquired ;  it  may  be 
retained  animc  solo ;  and  this  intention  to  retain  it  is  always  presamed,  ostil 
the  contrary  is  made  manifest  by  the  animo  ct  facto  which  must  unite  to  chaoge 
the  former,  and  to  acquire  a  new  domicil. 

Our  reports  abound  with  cases,  in  which  the  question  at  domicil  has  pre- 
sented itself,  in  its  various  phases. 

In  the  case  of  Tanner  v.  King,  11  L.  R.  178,  the  Supreme  Court  says:  A 
man's  domicil  is  his  house  where  he  establishes  his  household,  and  surronndB 
himself  with  the  apparatus  and  comforts  of  life.  Though  he  departs  for  a  seasoD, 
it  is  always  his  intention  to  return.  When  once  fixed,  it  will  continue  until  die 
contrary  be  affirmatively  shown. 

The  decision  in  the  case  of  Hennen  v.  Hennen^  12  L.  R.  190,  is  clearly 
erroneous. 

The  true  principle  applicable  to  the  subject  was  recognized  in  the  case  of 
GravUlon  v.  Richards'  Executors  et  al.,  13  L.  R.  297,  in  which  Mr.  Justice 
Eustis  says :  **  The  fact  of  a  person  remaining  in  a  foreign  countiy,  without  any 
intention  of  establishing  himself  there,  does  not  operate  a  change  of  bis  domicil; 
but  as  soon  as  the  will  of  making  a  permanent  establishment  in  the  country  is 
combined  with  the  fact  of  his  residence,  the  residence,  even  for  a  few  days,  fixes 
the  domicil." 

But,  in  the  case  of  Boone  v.  Savage,  14  L.  R.  the  court  confounded  the  civil 
with  the  political  domicil.  The  judge,  who  was  the  organ  of  the  court,  observes : 
*'  The  articles  42  and  43  of  the  Louisiana  Code,  referred  to,  only  provide  for 
cases  of  a  change  of  domicil,  by  persons  already  residents  of  the  State.  The 
present  case  is  that  of  a  person,  resident  in  another  State,  attempting  to  acquire 
a  residence  here.  On  this  subject  a  law  was  passed  in  1816.  See  Moreao's 
Dig.  verbo  *  Residence,'  308.  It  declares  that,  a  *  residence  within  the  Stale 
shall  not  be  considered  as  acquired,  until  the  individual,  coming  into  the  Stat»i 
shall  have  remained  within  the  same  twelve  months  following  the  date  of  hit 
notice  to  the  judge,  etc'  And  a  second  act,  passed  in  1818,  (2  Morean'sDigeflti 
309,)  alters,  in  some  respects,  the  previous  requisites,  but  still  requires  a  resi- 
dence of  one  year. 

**  It  is  already  seen  that  the  defendant's  declaration  was  made  in  DeceiubeTi 
1837,  and  this  suit  was  instituted  in  April  following.  If  we  take  the  law  of  1618 
for  our  guide,  still  the  residence  of  one  year  is  not  shown." 

But  it  is  obvious  that  the  laws  of  1816  and  1818  have  nothing  whatever  to  do 
with  the  subject.  Those  laws  evidently  refer  to  political  residence,  and  can 
have  no  application  to  civil  domicil.  To  invoke  these  laws  for  the  purpose  of 
decidiug  a  question  of  civil  domicil,  leads  to  the  most  absurd  and  preposterous 
results.  The  court  decides  that  it  requires  a  residence  of  one  year  in  the  StatSi 
•  by  persons  coming  frooi  another  State,  to  acquire  a  domicil.     Until  the  expira- 

tion of  that  period,  they  are  liable  to  be  sued  by  attachment  as  non-residfota. 
But  the  same  law  provides,  (section  3,)  that  residence  oDce  acquired  shall  not 
be  forfeited  by  absence  on  the  business  of  the  State,  or  of  the  United  States,  but 
by  a  voluntary  absence  from  this  State  for  two  years,  or  the  acquisition  of  a 
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rMidene^  in  a^  of  the  other  States  of  this  Union,  shall  forfeit  a  residence  within  Svocbmios  ov 
this  State/'  Thus,  then,  it  follows  as  a  matter  of  course,  by  the  same  process  Fkajiklui. 
of  reasoning,  that  no  attachment  will  lie  against  a  party  who  has  acquired  a  resi- 
dence until  after  the  expiration  of  two  years,  to  be  counted  from  the  day  he  has 
volootarily  absented  himself  from  the  State,  or  until  he  has  acquired  a  new  resi- 
dence in  another  State  of  the  Union.  No  doubt  the  attachment,  after  such  a 
lapse  of  time,  would  be  of  great  benefit  to  the  suing  creditor!  This  is  not  all : 
during  the  same  period  of  time,  a  citation  may  be  served  at  the  residence  of  the 
party,  and  a  judgment  may  be  rendered  against  him,  as  if  he  were  present, 
although  in  point  of  fact  he  may  be  in  France,  Germany,  China,  Russia,  or 
eome  other  distant  country !  No  curator  can  be  appointed  to  him  as  an  absentee, 
because,  in  contemplation  of  law,  he  is  present.  It  is  said  that  the  articles  42 
and  43  only  provide  for  a  change  of  domicil,  by  persons  already  residents  of  the 
State ;  but  the  learned  judge  who  prepared  the  opininu,  seems  to  have  forgotten 
that  these  articles  of  the  code  contain  no  new  principles,  but  are  only  enuncia- 
tive  of  the  doctrine  of  domicil,  as  old  as  the  law  itself.  Suppose  the  code  had 
been  silent  on  the  subject,  would  the  same  rules  not  have  been  applied  to  the 
decision  of  the  question  of  dosiicil  t  And  what  possible  difference  can  it  make 
whether  the  party  acquiring  a  domicil  in  the  parish  of  Orleans,  for  instance, 
comes  here  from  Caddo,  or  from  Kamschatka  ?  The  question  is  always  the 
same  with  regard  to  the  elements  required  to  constitute  a  domicil ;  it  is  idways 
atdmo  etfacto.  But  it  is  dear  that  the  laws  of  1816  and  1818,  refer  exclusively 
to  political  residence ;  they  were  passed  in  pursuance  ef  the  12th  section  of  the 
Constitution  of  the  State,  which  provides,  that :  **  The  Legislature  shall  point 
out  the  manner  in  which  a  man  coming  into  the  country  shall  declare  his 
residence." 

This  view  of  the  subject  is  fortified  by  the  2d  section  of  the  act  of  1818,  which 
provides,  that :  "No  a^n  shall  be  considered  as  having  acquired  all  the  rights 
of  a  citizen  of  this  State,  and  enjoy  the  rights  of  suffrage  until,  in  addition  to  the 
requisitions  contained  in  the  foregoing  section,  they  shall  have  acquired  a  natu- 
ralisation under  the  laws  of  the  United  States,  and  become  a  naturalized  citizen 
of  the  United  States.  Provided,  however,  that  this  shall  not  be  required  of  any 
individual  who  was  a  resident  of  this  State,  at  the  time  of  the  adoption  of  the 
Constitution  of  this  State. 

In  the  case  of  the  State  ▼.  the  Judge  of  the  Court  of  Probates  of  New  Orleans^ 
2  R.  R.  449,  the  same  blunder  was  committed. 

The  organ  of  the  court  says :  <«The  question  then  is,  Where  is  the  domicil  of 
JR.  L,  TUgkman?  The  Civil  Code,  articles  44  and  45,  says,  that  where  there 
is  no  express  declaration  as  to  domicil,  the  proof  of  intention  depends  upon  cir- 
cumstances. This  court,  in  Gravillon  ▼.  Rickqrds^  Execulors  ct  a/.,  13  L.ft. 
S97,  said,  as  soon  as  the  will  of  making  a  permanent  establishment  in  the  country 
'  is  combined  with  the  fkct  of  his  residence,  the  residence,  even  for  a  few  days, 
fixes  the  domicil."  This  was,  perhaps,  pressing  the  principle  of  domicil  too  fiur. 
The  subject'was  again  considered  in  14  L.  R.  169,  when  it  was  held  that  it 
required  an  uninterrupted  residence  of  one  year  in  one  of  the  parishes  of  the 
State,  to  acquire  a  domicil,  and  until  then  a  party  may  be  sued  by  attachment  as 
against  a  non-resident.  The  provisions  of  the  acts  of  the  Legislature,  passed  in 
1816  and  1818,  are  pkiin.  The  first  section  of  the  latter  act  says,  that  there 
must  be  a  residence  of  "  one  year  without  interruption,"  in  one  of  the  parishes 
of  the  State,  the  party  having,  in  the  mean  time,  purchased  or  rented  a  house 
or  room,  or  parcel  of  land,  or  pursued  some  profession  or  emptoyment  for  a  sup- 
port. BuLlard  and  Curry' $  Dig.  286,  287,  sec.  1  and  2.  The  letter  of  the  law 
is  too  clear  to  be  misunderstood ;  and  it  seems  to  have  been  made  to  operate  on 
that  description  of  persoos  who  come  to  our  State  for  purposes  of  their  own,  and 
never  identify  thenselves  with  our  interests  and  institutions. 

Shortly  after  the  organization  of  the  present  judiciary,  the  subject  came  up 
for  decision,  in  a  number  of  cases,  and  the  correct  doctrine  was  invariably 
applied. 

In  the  case  of  Judson  v.  Lathrop^  1  Ann.  78,  it  was  held,  '*  that  where  a 
party  resides  alternately  in  different  parishes,  the  judicial  declaration  governs, 
wboD  the  residences  appear  to  be  nearly  of  the  same  nature,  si  sa  residence  dans 
cbacune  est  dpeu  pres  la  mime.  See,  also,  Cole  v.  Lucas,  2  Ann.,  950.  McGe^ 
hee  ▼.  Brown,  4  Ann.  186.     Hftl  v.  Spangenberg,  4  Ann.  554. 

A  man's  old  domicil,  says  the  court  m  the  case  of  Favrot  v.Delle  Piane,  4 
Ann.  586,  can  only  be  changed  by  the  adoption  of  a  new  one  antmo  d  facto. 
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OvociMion  OF  Upon  a  qoaitioii  of  domicU,  the  declantioiifl  of  a  party  in  an  authentic  act  are 
FftANKLiv.  admiaaible  against  him,  bat  he  is  not  ooncladed  by  anch  dedarationB,  and  may 
diaprove  them.    Davis  ▼.  Bimonj  5  Ann.  248. 

W  hile  the  anit  for  the  partition  waa  pending,  and  ready  for  trial,  Mrt,  Acklen 
applied  for  and  obtained  an  order  patting  her  in  posseaaion  of  all  the  property  for 
the  partition  of  which  the  parties  were  uien  before  the  court.  From  this  decree 
a  separate  appeal  waa  taken,  which  may  aa  weD  be  disposed  of  with  the  present 
case,  for  it  is,  in  foct,  only  an  incident  in  the  main  action.  The  judgment  of  the 
district  court,  on  this  branch  of  the  case,  is  so  palpably  erroneous,  that  I  deem  it 
useless  to  do  more  than  to  state  the&ct  tJiat  such  a  judgment  was  rendered. 

John  L.  LdbdtlU  for  defendant.  The  counsel  refers  the  court  to  the  follow- 
ing authorities  on  the  points  raised  and  argued  in  this  case,  to  wit : 

1st.  Citizenship.  9  M.  R.  491 ;  11  do.  440 ;  4  do.  N  S.  51 ;  5  do.  571  to 
599;  6  do.  76;  7  do.  44.  8  L.  R.  43,  213,  555;  11  do.  175;  12  do.  190;  13 
do.  293 ;  14  do.  169 ;  16  do.  596 ;  17  do.  589;  18  do.  557, 663.  2  R.  R.  449 ; 
3  do.  243;  5 do.  142;  6 do.  192;  8  do.  106;  9  do.  348;  12  do. 334.  1  Add.  78; 
2  do.  946.  Bullard  and  Curry's  Digest,  p.  286,  sees.  1  and  2 ;  p.  287,  Bees.  3, 
4,  5.  Civil  Code,  arts.  10,  42,  43,  44,  45,  77,  175,  929,  1130,  2270.  Code  of 
Practice,  arts.  164,  166, 167, 168,  1022. 

2d.  The  Notarial  Acts,  Renunciation,  CommuBit>,  &c.  10  M.  R.  pp.  577, 
571 ;  12  do.  114;  3  do  N.  S.  626 ;  4  do.  543;  5  do.  257,  260,  361,  634 ;  6  do. 
139,  207,  325.  2  L.  R.  214,  565 ;  3  do.  29,  479 ;  4  do.  190,  191,  316,  461 ;  5 
do.  113,  126,  395 ;  6  do.  105, 185,  500;  7  do.  17,  42, 156,  216,  226,  292:  8  do. 
489;  9  do.  254 ;  10  do.  291,  453,  580 ;  11  do.  70,  176,  374 ;  12  do.  105,  539; 
14  do.  523.  1  R.  R.  pp.  86,  378;  2  do.  182;  3  do.  171 ;  4  do.  71, 128,  208, 
207,  290,  335,  397 ;  5  do.  299,  475 ;  7  do.  398.  406, 418 ;  9  do.  3.  438.  2  Add. 
30,  226,  259,  575,  762.  Ciril  Code,  arts.  1,  10, 42, 484, 1315, 1724, 1755, 1761, 
1767,  1791,  1792, 1797,  1815  to  1820,  1840,  1854,  1875,  1876,  1887.  Acts  of 
Legislature  of  Louisiana,  25th  March,  1844,  p.  99. 

^.  The  validity  of  the  bequest  and  devise  to  the  Seminary.  6R.  R.  235; 
7  do.  146,  425, 481 ;  8  do.  262,  414 ;  9  do.  438;  12  do.  334,  539.  1  Ann.  162; 
2  do.  377,  580,  774,  980.  Civil  Code,  arts.  10,  483,  1652,  1705,  1706, 1708« 
1717,  1718,  1721,  1941  to  1957. 

5th.  Whether  the  residuary  legatees  have  to  pay  the  specific  legacies,  or  the 
children  and  seminary  fm?  rato,  or  the  ezecutora  out  of  the  mass  of  tlie  succes- 
sion, as  durected  by  the  will.  8  L.  R.  43 ;  11  do.  220 ;  17  do.  312.  2  R.  R.  1 ; 
12  do.  334,  639.    2  Ann.  30. 

9th.  The  judgments  homologating  the  administrations  of  the  executors,  are 
res  judicata,  5  Mar.  N.  S.  466.  6  L.  R.  472.  2  R.  R.  429 ;  9  do.  438;  12 
do.  334.  Civil  Code,  arts.  429,  430,  1230,  1347,  1360,  1369,  1373, 1374, 1376, 
1379,  1480, 1489, 1491,  1492,  1600, 1601, 1603,  1604,  1606,  1607,  1619. 1626, 
1627,  3522,  sec.  29. 

12th.  The  ameliorations,  &c.,  haring  been  made  on  the  plantations  io  the 
parish  of  West  Feliciana,  by  the  executors,  the  partition  ought  to  be  made. 
1  Mar.  N.  S.  324 ;  6  do  350.  3  L.  R.  494 ;  3  do.  128 ;  4  do.  300 ;  5  do.  107 ; 
7  do.  383;  16  do.  483.  5  R.  R.  453 ;  9  do.  438 ;  10  do.  118.  Civil  Code,  arts. 
1214,  1215, 1216,  1217,  1218,  1219,  1223,  1224,  1246  to  1253,  1258  to  1260, 
1269, 1273, 1286  to  1304.     Code  of  Practice,  arts.  1020,  1021,  1022  to  1032. 

J.  A.  PatUrson^  attorney  and  under-tutor.  We  claims  that  as  the  domicil  of 
the  fother  being  in  Louisiana,  all  the  personal  property  of  every  kind  and  descrip- 
tion, and  wherever  situated,  belongs  and  must  be  distributed  according  to  the 
laws  of  Louisiana,  and  refer  the  court  to  the  following  pages  of  the  record  for 
the  testimony  on  that  point :  First,  the  declaration  made  and  recorded  in  New 
Orleans,  by  Isaac  Franklin^  p.  352,  and  the  testimony  of  several  witDssses, 
proving  his  acts  and  declarations,  pp.  360,  369,  384,  387,  391,  397,  401.  See 
also  the  will,  item  5 :  *'  At  my  death,"  he  states  that  it  is  his  •'  desire  that  bis 
house  servants  shall  be  removed  to  Tennessee." 

If  the  court  should  be  of  opinion,  that  the  renunciation  made  by  the  mother 
of  die  minor  is  binding  and  valid,  then  we  claim  that  the  community  so  renouDced 
goes  absolutely  to  the  lieirs,  and  no  part  of  it  to  the  residuary  legatees,  as  it 
never  belonged  to  the  deceased  in  his  lifetime,  and  if  renounced  by  his  widow, 
must  go  directly  to  the  forced  heirs.  7  R.  R.  430.  For  the  validity  of  the 
renunciations,  he  relies  on  die  authorities  cited  by  the  counsel  of  the  trustees. 
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By  the  couit:  (PresUmf  J.  diawmtiiig.)  QvccittUMi  ov 

BosT,  J.  AdcUcia  Acklen,  the  former  wife  of  I$aac  Franklin^  deceefled,  »^^^^^"^ 
seeks  to  set  aside,  on  the  ground  of  error,  varions  acts  by  which  she  renounced 
ail  her  rights  in  the  property  composing  the  succession  of  her  late  husband,  and 
clsims  her  community  rights  therein,  on  the  ground  that  at  the  time  of  her  mar* 
riage  with  Franklin,  in  the  State  of  Tennessee,  in  April,  1839,  he  was  domi- 
ciliated in  this  State,  and  that  the  matrimonial  domicil  having  been  in  Louisiana 
until  the  dissolution  of  the  marriage,  the  distribution  of  the  real  estate  acquired 
here  during  its  continuance,  and  of  the  personal  estate,  wherever  situated, 
should  be  according  to  the  law  of  Louisiana. 

The  plaintiff,  also,  in  her  own  right  as  heir  of  two  of  her  children,  deceased 
since  thehr  &ther,  and  as  tutrix  of  Emma  Franklin,  the  only  surviving  issue  of 
her  former  marriage,  seeks  further  to  annul  the  universal  legacy  made  by  Isaac 
Franklin,  to  his  brothers  James  and  William  Franklin,  in  trust,  for  a  seminary 
of  learning  to  be  established  in  Sunmer  county,  in  the  State  of  Tennessee,  so 
far  as  it  disposes  of  property  in  Louisiana,  on  the  ground  that  the  title  thus 
created  is  in  violation  of  the  laws  of  Louisiana ;  that  its  effect  would  be  to  tie  up 
and  to  place  out  of  commerce  the  property  bequeathed,  against  the  policy  of 
the  State ;  and  that  if  the  title  was  otherwise  valid,  it  wouM  be  void  by  reason 
of  die  substitutions  Bndjidei  eommissa  which  it  contains. 

The  under-tutor  of  the  minor  has  also  intervened  in  her  behalf,  claiming  the 
nullity  of  the  universal  legacy. 

The  defence  to  these  claims  is,  that  the  domicil  of  origin  of  Isaac  Franklin 
was  in  Sumner  county.  State  of  Tennessee,  that  he  never  changed  it,  and  no 
community,  at  any  time,  existed  between  him  and  his  wife.  That  he  made  for 
her,  by  his  will,  ample  provisions,  which  she  has  accepted ;  and  that  she  is 
estopped,  by  her  acceptance,  from  contesting  the  validity  of  any  of  its  deposi- 
tions. That  the  acts  of  renunciation  were  signed  by  her,  of  her  own  free  will, 
and  with  full  knowledge  of  her  legal  rights. 

The  Franklin  Institute  has  been  incorporated  by  the  Legislature  of  the  State 
of  Tennessee,  with  full  power  to  receive  the  legacy  and  to  cany  the  disposi- 
tions of  the  will  into  effect,  and  the  trustees  appointed  under  the  act  of  incorpo- 
ration, have  made  themselves  parties  to  the  record,  and  have  joined  the  execu- 
tors in  the  defence,  averring  the  legality  of  the  bequest  in  fiivor  of  James  and 
WiUiam  Franklin,  of  one-third  of  the  plantations  and  slaves  of  Isaac  Franklin, 
in  Louisiana. 

The  record  is  voluminous,  and  the  pleadings  it  contains  raised  many  other 
iflsaes  in  the  district  court,  but  I  understand  the  points  stated  to  be  the  only 
onee  submitted  for  our  decision ;  they  were  decided  in  the  court  below,  in  fovor 
of  Mrs,  Acklen  and  her  minor  child.  The  executor  and  the  trustees  of  the 
Franklin  Institute  have  appealed  from  the  judgment. 

Article  2369  of  the  Civil  Code  provides,  that  eveiy  marriage  contracted  in 
this  State,  superinduces,  of  right,  a  community  of  acquets  and  gains,  if  there 
be  no  stipulation  to  the  contrary. 

The  marriage,  in  this  case,  was  not  contracted  in  this  State ;  it  did  not,  there- 
fore, superinduce  of  right  a  communiQr  of  acquets  and  gains,  and  the  existence 
of  the  community  can  only  be  predicated  upon  the  next  article  of  the  code, 
whidi  is  as  follows:  **  A  marriage,  contracted  out  of  this  State,  between  persons 
who  afterwards  come  here  to  live,  is  also  subjected  to  the  community  of  acquets, 
with  respect  to  such  property  as  is  acquired  after  their  arrival.'* 
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BvccssnoH  ov  To  eftaUiBh  the  poaition  aasumed,  the  pliintiff  miut  ihow,  ditt,  after  ber 
marriage,  her  husband  and  herself  came  here  to  lire.  She  most  make  all  the 
proof  Doceasary  to  establish  the  domicilof  fVanArtinm  Louiaiaiia;  and  farther, 
that  diey  both  came  to  that  domicil  to  lire,  aod  that  they  did  live  there  untfl  the 
marriage  was  dissolved,  by  the  death  of  Franklin. 

I  will  first  dispose  of  the  question  of  domicil,  and,  in  rehition  to  it,  I  may 
premise,  that  the  district  jadge  properly  oTerroled  the  exception  taken  by  the 
counsel  of  Mrs.  Acklen^  to  the  admission  of  the  depositions  taken  under  com- 
mission by  the  executors  and  trustees,  to  prove  that  the  matrimonial  domieil 
was  in  Tennessee,  and  because  the  cross-interrogatories  have  not  been  answered. 
Those  depositions  were  received  by  the  magistrate  to  whom  the  commission 
was  sent,  in  the  presence  of  the  parties  and  their  counsel,  and  the  croas- 
interrogatories  were  answered,  as  far  as  the  parties  in  interest  desired  them  to 
be  so;  the  cross-interrogatories,  not  answered,  were  irrelevant  to  the  issue,  and 
of  such  a  character,  as  would  have  justified  the  district  judge,  if  he  had  caused 
them  to  be  erased  from  the  records  of  his  court. 

The  district  judge  says,  in  his  opinion,  that  he  is  satisfied,  from  the  evidence, 
that  the  domicil  of  Isaac  Franklin,  at  the  time  of  his  marriage,  and  up  to  die 
period  of  his  decease,  was  in  the  State  of  Louisiana.  It  is  with  great  reluctance 
that  we  differ  from  the  judges  of  the  first  instance  on  questions  of  fact ;  but 'a 
question  of  domicil  is  not  a  mere  question  of  fact,  and  we  may  well  agree  with 
our  learned  brother  on  all  the  fiicts  going  to  show  a  residence  in  Louisiana,  and, 
at  the  same  time,  differ  from  him  on  the  legal  inferences  he  draws  from  diose 
,  facts,  that  the  residence  they  establish,  was  the  domicil  of  Isaac  Franklin.  £Ds 
domicil  of  origin  was  in  Sumner  county,  State  of  Tennessee ;  that  domicil,  of 
course,  continued  until  another  was  acquired,  animo  et  facto.  And  the  parties 
seeking  to  avail  themselves  of  the  change  of  domicil,  from  Tennessee  to  Loui- 
siana, must  prove  it  by  express  and  positive  evidence ;  so  long  as  any  reasonable 
doubt  remains,  the  legal  presumption  is,  that  it  was  not  changed.  See  GrepU- 
Urn's  Heirs  v.  Richards'  Exrs.,  13  L.  R.  299.  Cole  v.  Lucas^  2  Ann.  250. 
Merlin  Rep.  verbo  Domicil,  §  2.    Stoiy's  Conflict  of  Laws,  No.  41. 

Does  the  evidence,  in  this  case,  establish,  beyond  reasonable  doubt,  that  the 
domicil  of  Isaac  Franklin,  at  the  time  of  his  marriage,  and  up  to  the  period  of 
his  decease,  was  in  the  State  of  Louisiana  7 

The  witnesses  for  Mrs.  Acklen,  all  testify  that  much  the  largest  portion  of  his 
fortune  was  in  Louisiana  ;  that  they  considered  him  as  domicilated  in  &e  State 
before  and  since  his  marriage ;  and  that,  they  believe,  he  so  considered  himself. 
The  witnesses  of  the  executors,  in  greater  number,  and  of  equally  unimpeachable 
character,  testify,  still  more  positively,  that  his  domicil  was  on  his  Fairview 
pkntation,  in  Sumner  county.  State  of  Tennessee;  that  he  so  considered  it 
himself,  and  that  nobody  there  knew,  or  suspected,  that  it  had  ever  been  changed. 
Conflicting,  as  this  evidence  is,  the  acts  and  declarations  of  ^Franklin  himself 
are,  if  possible,  still  more  so.  He  voted  in  the  parish  of  East  Feliciana,  where 
his  plantations  are  situated,  for  a  member  of  the  police  jury,  and  also  at  the 
presidential  election  of  1844 ;  on  both  occasions  his  vote  was  at  first  challenged, 
but  finally  received,  on  his  declaration,  that  he  had  voted  no  where  else  for  seven 
years.  The  justice  of  the  peace  who  presided  at  those  elections,  has  testified 
that  Franklin  was  not  sworn  on  those  occasions,  every  body  being  satisfiodl  with 
his  declaration ;  yet,  there  is  record  evidence  that  he  voted  in  Sumner  county, 
in  the  State  of  Tennessee,  at  the  genera]  elections  of  1841  and  1843,  and  that,  ap 
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to  the  time  of  bis  death,  his  name  was  registered,  under  a  law  of  the  State,  as  a  Succimion  ov 

If  R.AIIK¥.m 

Toter  of  that  oouoty.  Many  notarial  acts  are  produced,  passed  between  the  years 
1838  and  1846,  in  which  he  represented  bis  domicil,  or  rather  his  residence,  as 
being  in  Louisiana ;  but,  it  is  in  proof,  that  he  availed  himself  of  his  privilege,  as 
a  citiEon  of  Tennessee,  to  bring  suits  in  the  federal  court,  in  this  city,  in  1840 
and  1844 ;  and  that,  in  the  latter  part  of  1845,  a  few  months  before  bis  death, 
he  was  sued,  as  a  citizen  of  Tennessee,  in  one  of  the  courts  of  this  city,  and 
answered  to  the  merits  without  pleading  his  domicil  in  West  Feliciana.  His 
statement  to  Mr.  Waifieldi  that  he  could  change  his  domicil  from  Louisiana  to 
Tennessee,  and  back,  for  five  dollars,  when  his  business  required  it,  shows  what 
he  understood  by  domicil,  and  that  the  animtu  manendi  had  nothing  to  do  with 
it*  The  declaration  of  intention  to  change  his  domicil,  from  Tennessee  to  Loui- 
siana, made  in  1832,  is  falsified  by  his  subsequent  acts,  and  the  erection  of  a 
permanent  family  residence  in  Tennessee.  He  was,  at  that  time,  a  slave  dealer, 
and  was  absent  every  summer  from  the  State ;  the  object  of  the  declaration  was, 
no  doubt,  to  evade  the  law,  as  settled  by  the  decisions  of  the  Supreme  Court, 
that  the  prescription  of  one  year  against  the  redhibitory  action,  was  suspended 
during  the  absence  of  the  party,  who  had  sold  the  unsound  slave.  Morgan  v. 
Robinson,  12  M.  R.  76.  Much  reliance  is  placed  on  two  letters  from  Franklin 
to  his  father-in-law;  the  first  was  written  on  board  of  a  steamboat  coming  down 
the  river,  and  in  it,  Franklin  says,  that  he  will,  without  accident,  be  at  home  on 
the  next  day;  the  other  was  written  from  New  Orleans,  in  Januaiy,  1846,  in 
which,  after  attending  to  the  misconduct  of  his  slaves  on  the  Fairvie  w  plantation, 
he  says:  **I  will  be  compelled  to  break  up  that  whole  establishment,  if  I  do  not 
change  my  mind.  I  will  take  the  greater  part  of  the  hands  off  next  fall,  and  put 
them  on  some  of  my  lands  in  Louisiana ;  they  give  me  more  trouble  than  all  my 
other  property.*' 

I  do  not  attach  to  this  evidence  the  importance  which  counsel  do ;  he  might 
well  have  his  domicil  in  Tennessee,  and  call  his  Feliciana  plantations  his  home, 
while  in  Louisiana.  When  he  speaks  of  breaking  up  his  establishment  in  Ten- 
nessee, he  evidently  contemplates  the  breaking  up  of  the  planting  establishment 
there,  by  removing  the  greater  part  of  the  one  hundred  and  thirty  slaves,  attached 
to  the  Fairview  plantation,  to  Louisiana,  and  leaving  only  such  as  might  be 
necessary  for  the  care  of  the  grounds  and  buildings,  and  of  the  stables  and  stock ; 
he  might  have  done  all  this  without  the  least  intention  to  change  his  domicil. 
The  law  which  fixes  the  domicil  of  each  citizen  at  the  place  where  his  principal 
establishment  is  situated,  means  the  principal  domestic  establishment,  not  that 
where  he  may  have  the  largest  portion  of  his  fortune.    Art.  42  C.  C. 

In  France,  where,  owing  to  the  different  systems  of  laws  and  customs 
formerly  existing  in  the  different  provinces,  questions  of  domicil  have  been 
much  discussed,  and  are  thoroughly  understood,  it  is  held,  under  a  legislation 
which  we  have  copied,  that  a  place  where  a  person  exercises  his  political  righta, 
and  where  the  bulk  of  his  property  is  situated,  is  not  reputed  his  place  of  domijil, 
if  that  person,  having  a  dweUing  house  elsewhere,  habitually  occupies  it,  and 
pays  there  his  taxe  personnelle  ct  mobUUre.  See  the  case  of  Sa\ffcrt  v.  Sera- 
nega,  10  Sirey,  part  2,  page  55. 

There  are  other  facto,  not  yet  noticed,  which  far  outweigh,  in  my  mind,  the 
statementa  in  Franklin*$  letters,  and  the  other  evidence  offered  by  Mr$. 
AckUn.  Franklin  was  bom  in  Sumner  county,  where  his  father  gave  him 
a  farm,  after  he  became  of  age ;  he  then  engaged  in  business,  spending  the 
summer  months  in  the  district  of  Columbia,  and  the  remainder  of  the  year  in 
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flvcccwTov  ov  Nflur  Orleuis  tnd  Natehas.    Hewoa  bacame  wodtlij,  purdiMBd  dielUnriew 
BAffKLui.     0g|^|0^  Q^^  |j|g  TenneMM  fiam,  and  ereeted  upon  it  a  large  and  coatiy  iiiaiiskm» 

_  _  which  is  shown  to  be  the  fineat  coantiy  reaideDce  in  Tenneaoeo.     The 

«iil  ^  grouoda  aionnd  were  planted  with  choice  tieea«  and  laid  out  in  the  beat 

manner;  here  he  had  green  honaea,  flower  gardenst  anmptnona  fnnitnre. 
aeveral  fine  carriages,  choice  winea  of  all  kinds,  a  stable  of  race  horses,  a  large 
quantity  of  blooded  stock,  and  a  number  of  picked  servants,  more  than  sufficient 
even  for  such  an  establishment.  AD  this  was  done  with  the  avowed  purpose  of 
making  Fairview  his  permanent  domicil.  He  was  engaged  in  bnsinesa  untfl 
1839,  but  although,  up  to  that  time,  he  ooly  occupied  his  new  dwelling  a 
few  days  in  each  year,  his  inteution,  coupled  with  that  occasional  residence, 
was  sufficient  to  continue  his  domicil  on  the  Fairview  estate.  In  1838  he 
acquired  a  large  estate  in  West  Feliciana,  and  married  Mrs.  Acklen  in  the 
spring  of  1839;  fiDm  that  time  to  his  death,  with  one  or  two  exceptions,  he 
spent  his  summers  with  his  family  on  the  Fairview  estate,  leaving  about  the 
middle  of  October,  of  each  year,  to  return  to  Louisiana,  where  he  remained 
until  the  month  of  May  following.  The  nature  of  his  residence  here  is  stated 
as  follows,  by  Mr,  Row,  one  of  ilfr^.  Ackleri's  witnesses : 

**  Mr,  Franklin  usually  remained  at  his  plantation,  when  he  returned  in  the 
fnll,  some  one,  two,  or  three  weeks,  and  then  took  his  family  to  New  Orleans, 
where  they  remained  some  time,  and  returned  to  the  plantation,  and  so  went 
and  returned  to  and  from  New  Orleans,  two  or  three  times  during  the  winter.*' 
He  spent  more  than  half  of  his  time  in  the  city  of  New  Orleans,  and,  it  is  proved, 
that  he  passed  the  entire  winter  of  1845  there,  in  a  rented  house.  The  house 
he  occupied,  when  upon  the  pkmtation,  was  old,  and  out  of  repair.  The  servanta 
who  waited  upon  him  there,  were  those  he  brought  with  him  every  fall  from 
Tennessee.  He  kept  no  carriages,  had  done  nothing  to  improve  the  grounds, 
and  had  none  of  those  comforts  and  luxuries  in  which  he  delighted,  and  by  which 
his  home  in  Tennessee  was  rendered  conspicuous.  The  fact,  sworn  to  by  some  of 
the  witnesses,  that  he  intended  to  erect  a  new  house  in  West  Feliciana,  weigha 
but  little  on  the  question  of  domicil  at  the  time  of  the  marriage.  In  1841,  when 
he  WHS  dechirinf^,  in  notarial  acts,  that  his  domicil  was  in  this  State,  be  waa 
secretly  mnking  his  will,  in  which  he  represents  himself  as  of  Sumner  county. 
State  ofTennessen,  now  residing,  for  the  present,  in  West  Feliciana;  deaignatea 
the  Fnirview  estiitens  the  future  residence  of  his  wife  and  children,  and  gives  his 
wife  the  household  and  kitchen  furniture,  and  the  stock  of  wines  and  groceries, 
found  on  the  place  at  the  time  of  his  death.  None  of  these,  which  so  essentially 
constitute  bis  domestic  establishment,  appear  to  have  exbted  on  the  Louisiana 
plantation.  In  that  will,  also,  he  ordered  his  executors  to  consecrate  at  least  one 
acre  of  ground  on  the  Fairview  estate,  to  the  erection  of  an  expensive  family 
vault,  in  which  his  remains,  those  of  his  wife  and  children,  and  of  such  other 
members  of  bis  family  as  might  choose  to  be  entombed  there,  were  to  be 
deposited,  and  requested  them,  if  he  should  die  at  any  other  pkice,  to  have  his 
remains  removed  there  without  unnecessary  delay.  I  take  thia  disposition  and 
request  to  be  strong  evidence  againat  Mrs,  Acklen.  The  belief  of  the  Romana, 
that  the  souls  of  the  departed  abided  near  their  earthly  remains,  and,  under  the 
name  of  lares^  were  the  guardian  spirits  of  theur  descendants,  was  a  beautiful 
superstition,  and,  even  Chriatians  may  hope,  without  ain,  that  they  will  be 
permitted,  in  another  life,  to  wateh  over  and  protect  their  offspring.  The  reason 
of  the  rule  of  the  civil  law,  which  made  the  presence  of  the  lar  indicative  of  the 
pkce  of  domicil,  has  survived  the  auperatitwn  that  gave  it  birth. 
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TlwplM*  aeiaeted  hy  the  teftator,  in  this  cue,  fitr  the  final  rMtuw  phMie  of  SuecBsnow  <» 

TTtt.  A  MICT.Ilf 

hiiDMlf  and  his  fiunily,  was,  I  cannot  doubt,  the  home  of  his  choice,  the  place 
where  his  spirit  dwelt  during  life,  and  whence,  in  the  language  of  the  Roman 
Code,  he  had  no  desire  to  depart,  unless  compelled  by  business,  and  was  a 
wanderer  when  he  had  left  it,  but  ceased  to  be  so  when  he  returned  to  it  C. 
10,  39,  1.  7. 

The  law  of  domietl,  as  it  bears  upon  a  case  where  the  party  has  two  residences, 
was  examined  with  great  care  by  this  court,  in  the  case  of  Hill  et  aU  ▼.  Spangen- 
burg,  4  Ann.;  and  the  authorities  adduced  in  this  case,  have  confirmed  us  in  the 
view  we  then  took.  **  Where  each  of  the  residences  is  accompanied  by  some  of 
the  circumstances,  going  to  show  the  existence  of  the  domicil,  the  judge  should 
be  guided  by  the  most  convincing;  he  should  also  take  their  number  into  con- 
sideration ;  and  if,  by  their  weight  and  number,  they  neutralize  each  other,  the 
presumption  that  there  has  been  no  intention  to  changfsthe  domicil,  must  prevail; 
and,  if  the  party  has  divided  his  time  alternately  bejtween  the  two  places,  this 
habitual  change  should  be  considered  as  of  no  importance,  if  be  has  not  done, 
where  the  new  domicil  is  claimed,  a  series  of  acts,  proving,  beyond  reasonable 
doubt,  his  intention  to  abandon  his  old  domicil/'  1  Durantoo,  No.  358.  Tested 
by  these  principles,  the  case  is  clearly  against  MrM»  Acklen,  So  far  from  having 
shown  affirmatively,  as  she  was  bound  to  do,  that  the  domicil  had  been  chHnged, 
I  think  it  \k  satisfactorily  proved  that  the  change  never  took  plaoe.  FranklifCa 
domicil  having  continued  in  Tennessee,  it  necessarily  follows  that  he  and  the 
plaintiff  never  came  here  to  live,  and  that  their  marriage  was  not  subjected  to 
community  of  acquets  and  gains. 

This  case  is  strikingly  simibir  to  that  of  DtSinceny,  c.  Ses,  Syndics,  found  in 
Dallos,  1849,  2  part.  p.  71.  The  plaintiff,  in  that  case,  had  established  at  his  new 
place  of  residence  a  large  sugar  refinery,  had  lived  there  many  years,  had  been 
appointed  maire  of  the  commune,  chef  de  bataillon  of  the  natioonl  guards,  and 
placed  on  the  list  of  electors,  had  represented  himself  in  a  great  number  of  acts 
as  a  sugar  refiner  of  that  commune,  and  had  made. a  declaration  of  domicil,  in 
due  form,  a  short  time  before  his  failure. 

But  the  court,  considering  that  the  first  domicil  was  that  of  his  nativity ;  thst  it 
had  been  his  habitual  place  of  residence;  that  the  traditions  of  bis  family  and 
the  habits  of  his  life,  as  well  as  the  largest  portion  of  his  fortune  were  there; 
that  if,  in  a  great  number  of  acts,  under  private  signature,  he  stated  the  last 
place  of  residence  to  be  his  domicil,  those  declarations  lost  their  weight  when  at 
the  same  epoch,  and  in  acts  more  serious,  he  retained  his  original  domicil;  that 
the  declaration  of  domicil  lately  made  by  him,  would  not  have  been  necessary, 
if,  in  truth,  his  domicil  had  been  as  stated,  and  was,  moreover,  falsified  by  the  facts 
of  the  case ;  that  his  furniture  and  household  establishment  were  still  at  the 
original  domicil,  and  that  none  of  the  facts  proved,  implied  the  certainty  of  the 
complete  abandonment  of  that  domicil,  maintained  the  exception  to  the  jurisdic- 
tion Of  the  court  of  his  last  place  of  residence,  over  the  ceasio  honorum. 

Having  come  to  the  conclusion  that  no  community  ever  existed  between  Mrs. 
^cklen  and  Isaac  Franklin^  it  is  unnecessaiy  to  examine  the  grounds  of  nullity 
alleged  against  the  acts  of  renunciation,  which  she  signed ;  her  rights  sgainst 
the  succession  rest  upon  the  will  ak>ne,  and  the  errors  set  up  by  her  have  not 
impaired  those  rights. 

The  only  question  remaining  is  as  to  the  validity  of  the  bequest  of  one-third  of 
the  real  estate  and  slaves  bebnging  to  the  succession  of  Isaac  Franklint  in 
Louisiana,  to  James  and  William  Frankiin^in  trust,  fi>rthe  Franklin  Institute, 
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ivcetmosr  or  The  beqo«it  if  m  Mlows:  ««I  gire  and  beqoeatfa  al  ray  propertjt  nal  •nd 
penooal,  of  whataTer  kind  or  mitare,  that  ia  aituated  io  the  Stataa  of  Tenneaaaa 
and  Misataaippi,  or  anj  other  commoD  law  State  where  tmat  eatatea  can  be 
created,  together  with  inj  bank  atocks,  and  effecta,  and  credita ;  and  in  cans  I 
ahonid  have  no  other  children  by  my  aaid  marriage,  except  my  aaid  dang^iter 
Victoria^  then  two-thirds  of  all  my  property,  movable  and  immorable,  that  ia 
aituated  in  the  State  of  Lonisiana ;  but  if  there  shonld  be  two  children  bom  of 
aaid  marriage,  then  only  an  undivided  half  of  all  my  aaid  property,  movable  and 
immovable,  slaves,  &c.,  that  is  sitnated  in  said  State  of  Lonisiana;  and,  if  there 
ahonid  be  three  or  more  children  born  of  aaid  marriage,  then  I  only  give  an 
undivided  one-third  part  of  all  ray  said  property,  movable  and  immovable,  aiaTei, 
&c.,  that  is  sitnated,  lying  and  being  in  said  State  of  Lonisiana ;  and,  also,  the 
rest  and  residue  of  my  estate,  wherever  situated,  in  trust  to  my  two  brothen 
James  and  WilXiam  Franklin,  of  Sumner  county  afbreaaid,  for  the  foUowing 
purposes,  to  wit :  The  revenues  arising  from  said  property,  bank  stock,  and 
such  money,  funds  or  other  credits  due  me,  as  may  remain  after  the  payment 
of  the  several  legacies  and  devises,  annuities,  increase  and  amefiorationa  of  my 
aaid  plantations  in  Louisiana,  and  other  purposes,  as  directed  by  this  will,  together 
with  the  revenues  arising  from  my  plantationa  in  Tennessee,  and  other  property 
in  Tennessee  and  Mississippi  and  other  common  law  Statea,  together  with  the 
dividends  of  my  bank  stock  and  interest  on  money  and  debta  due  me ;  and  the 
revenues  of  the  one-third,  one-half,  or  two-thirds  of  all  my  proper^  situated  in 
the  State  of  Louisiana',  as  the  case  may  be,  by  the  birth  of  children  of  my  aaid 
marriage,  after  the  payment  of  said  several  devises  and  legaciea,  annuitiea  and 
expenditures,  increase  and  ameliorations  of  said  plantations  in  Louisiana,  dec, 
to  be  laid  out  in  building  proper  and  suitable  edifices,  on  my  said  Fairview  planta- 
tion, in  the  county  of  Sumner  and  State  of  Tennessee,  for  an  academy  or 
seminary ;  the  furnishing  the  same  with  fixtures  and  furniture,  and  the  empkij- 
ment  of  such  teachers  and  professors,  male  and  female,  as  may  be  conaidered 
necessary  by  my  aaid  trustees  for  the  education,  board  and  clothing  of  the  chil- 
dren of  my  brothen  and  sisters  and  their  descendants,  as  well  aa  my  own 
children  and  their  descendants,  in  the  best  and  most  suitable  and  proper  manner 
for  American  youths,  having  a  particular  regard  to  a  substantial  and  good  £ngliah 
education,  and  such  other,  higher  and  ornamental  branches  as  the  aforesaid 
revenues,  d%.,  will  enable  my  said  trustees  to  accomplish ;  and  if  the  revenuea, 
dec.,  should  be  sufiScieot  therefor,  I  also  wish  that  the  poor  children  in  aaid 
county  of  Sumner,  of  unexceptionable  character,  and  such  aa  my  aaid  truateea 
may  select,  should  likewise  be  educated  and  supported,  during  the  time,  at  the 
same  seminaiy ;  and  after  the  death  of  my  aforesaid  brothers,  it  is  my  will  and 
desire  that  the  aforesaid  trust  shall  be  continued  and  pass  over  forever  in  the 
heirs  of  my  said  brothers,  to  pass  the  estate,  and  that  the  magiatratea  of  the 
county  court  of  said  county  of  Sumner,  and  State  of  Tenneasee*  and  their 
successors  in  office,  be  hereafter  the  perpetual  superintendents  of  the  afbreaaid 
seminary,  to  see  that  my  intentions  are  fully  carried  into  effect." 

The  title  which  the  testator  haa  attempted  to^create,  belongs  to  a  daaa  of 
tenurea  familiar  in  the  other  States  of  this  Union,  where  the  common  law  pre- 
.  vails,  but  unknown  to  the  laws  of  Louisiana.  And  the  jurisprudence  regulating 
,  and  defining  the  almost  infinite  variety  of  those  tenures,  and  the  rights  of  obliga* 
tiona  arising  under  each,  forms  one  of  the  most  important  and  intricate  portiona 
of  that  artificial  system  of  laws.  I  do  not  see  the  possibility  of  recognizing  trust 
eatatea  here,  without  letting  in  all  the  law  which  regulatea  that  peculiar  tenure 
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of  propaitf .    Coansel  hare  nfemd  ns  to  no  precedent  diat  would  authome  or  Svccsbstor  ov 
jnatify  the  eoibrcemeDt  of  such  a  title;  and  it  is  a  self-evideot  propoeition,  that     ^^^"'^"- 
the  cunstitutional  inhibition  to  the  Legialatnre  to  adopt  any  Bystom  of  foreign 
lawa«  by  general  reference,  would  be  rendered  nugatory,  if  courts  of  justice 
nmed  the  power  to  introduce  those  systems,  by  piecemeal,  in  this  insidious 


The  case  of  Harper  y.  Stansborough,  2  Ann.  380,  was  a  much  stronger  one 
tlnn  the  present  in  favor  of  the  legatee ;  in  that  case  the  bequest  had  been  made 
in  the  State  of  Mississippi,  where  it  was  authorized  by  law ;  the  testator  had 
dfied  there,  and  the  law  of  that  State  had  had  its  full  effect  on  the  slaves  in  dispute, 
during  several  years,  when  they  were  removed  to  Louisiana,  where  the  surviving 
son  of  the  testator  came  to  claim  them  from  Siansborough^  who  had  purchased 
them  at  the  probate  sale  of  the  succession  of  the  other  son,  on  the  ground,  that 
by  the  dispositions  of  the  will  they  were  to  revert  to  him  after  the  death  of  his 
biother.  Even  under  tiiat  state  of  fects  we  held,  that  as  no  such  titie  to  property, 
aa  that  under  which  the  plaintiff  claimed,  was  recognized  by  the  laws  of 
Louisiana,  the  courts  of  the  State  could  not  enforce  it  upon  property  found  here, 
although  it  might  be  valid  in  the  place  where  it  was  created.  The  chief  justice, 
who  was  the  organ  of  the  court  in  that  case,  says,  **  slaves  are  considered  in 
Louisiana  as  immovables,  and  it  rests  with  the  legislative  power  of  the  State, 
exclusively,  to  regulate  the  different  descriptions  of  property,  or  ownership  in 
relation  to  them.  The  modifications  of  tlie  rights  of  property,  under  our  laws, 
are  few  and  easily  uoderstood,  and  answer  all  the  purposes  of  reasonable  use; 
it  is  incumbent  on  courts  to  maintain  them  in  their  simplicity." 

This  opinion  has  since  been  reviewed  and  affirmed  in  the  case  of  Terrell  ei  aL 
V.  AUen,  7  Ann.,  and  the  principle  it  involves  is  recognized  in  every  system  of 
jonsprudence.  It  is  thus  elucidated  by  Lord  Brougham,  in  the  case  of  Kippell 
▼•  Bayley^  8th  English  Chancery  Reports,  120 :  **  There  are  certain  known 
iDcidents  to  property  and  its  enjoyment;  among  others,  certain  burdens  where- 
with it  may  be  affected,  or  rights  which  may  be  created  and  enjoined  over  it  by 
parties  other  than  the  owner,  all  which  incidents  were  recognized  by  law. 

**  All  kinds  of  property,  however,  all  these  holdings,  are  known  to  the  law, 
and  familiarly  dealt  with  by  its  principles.  But  it  must  not,  therefore,  be  sup- 
posed that  incidents  of  a  moral  kind  can  be  devised  and  attached  to  property,  at 
the  fimcy  or  caprice  of  any  owner.  It  is  clearly  inconvenient  to  the  science  of 
the  law  and  the  public  weal,  that  such  latitude  should  be  given.  There  can  be 
no  harm  in  allowing  the  fullest  latitude  to  men  in  binding  themselves  and  their 
representatives — that  is,  their  assets,  real  and  personal,  to  answer  in  damages 
for  breach  of  their  obligations.  This  tends  to  no  mischief,  and  is  a  reasonable 
liberty  to  bestow ;  but,  great  detriment  would  arise,  and  much  confusion  of 
righto,  if  parties  were  allowed  to  invent  new  modes  of  holding  and  enjoying  real 
property,  and  to  impress  upon  their  lands  and  tenements  a  peculiar  character, 
which  should  follow  them  into  all  hands,  however  remote.*' 

It  was  contended,  in  argument,  that  the  only  illegal  conditions  which  could 
affect  the  validity  of  a  testamentary  disposition,  were  those  containing  prohibited 
aubsitutions ;  that  all  other  illegal  or  impossible  conditions  were  to  be  reputed  not 
written. 

Under  the  hypothesis,  that  the  words  in  trust,  in  this  case,  should  be  reputed 
not  written,  the  titie  must  have  vested  in  the  original  trustees,  in  full  ownership ; 
and,  if  it  did,  the  chaiige  to  preserve  and  return  the  property  to  other  persona 
after  them,  would  be  such  a  substitution  as  would  avoid  the  entire  disposition. 
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SoccKssioji  or  But  I  am  BatuAed  that  thw  caae  doM  not  come  wHIub  the  rale  ealdUMhe^  hgr 

"*•     article  1506  of  the  code. 
9  WhoD  the  words  of  the  teataroeotuy  diapooitioii  are  aofficientio  reat  a  le^ 

title  in  the  legatee,  and  the  iotentioo  of  the  teatalor  to  create  such  a  title  fiw  hia 
beoeilt.  to  the  exclusioo  of  the  hein  at  bw«  and  of  all  other  penooa,  if  aacer- 
taioed,  tbeo,  in  fnrtherance  of  that  intention,  any  impoaaible  or  illegal  condi- 
tion the  dispoeition  may  contain,  is  preaumed  to  have  been  inserted  inadver* 
tently  and  is  reputed  in  law,  not  written ;  but  where  the  title,  created  by  the 
will,  as  ascertained  'by  the  words  used  and  the  intention  of  the  testator  is  a 
tenure  of  property  which  oar  laws  do  not  reoogniaEe,  the  attempt  to  change  the 
nature  of  it  and  to  convert  it  into  a  title  valid  under  our  laws,  would  no  longer 
be  an  interpretation  of  the  will,  but  the  making  of  a  new  will  for  the  testator. 
When  it  is  manifest,  says  Coin  Delisle,  that  the  testator  has  not  correctly  expressed 
his  thoughts,  the  proper,  natural  and  unusual  sense  of  the  words  should  only  be 
departed  from,  to  adopt  the  less  usual  and  less  correct  sense  which  the  will 
shows  be  gave  to  them,  without  placibg  arbitrarily  in  the  place  of  the  written 
disposition,  another  disposition  which  the  terms  used  in  no  sense  authorize ; 
this  would  no  longer  be  interpreting  or  explaining  the  will,  it  would  be  disposing 
for  the  testator.    Dooat.  and  Test,  book  3,  tit.  2,  No.  7. 

I  put  this  case  upon  the  principle,  that  when  the  conviction  is  of  the  easenee 
of  the  title  created  by  the  bequest,  and  intended  by  the  testator,  so  that  the 
title  cannot  stand  without  it,  if  that  title  be  one  which  the  law  does  not  recog- 
nize, courts  of  justice  cannot  replace  it  by  another,  and  the  disposition  must 
fall. 

There  is  another  serious  objection  to  the  claim  of  the  trustees.  Art.  1477 
of  the  code  provides,  that  donations  tnortis  causa  may  be  made  in  favor  of  a 
stranger,  when  the  laws  of  his  country  do  not  prohibit  similar  dispositions  from 
being  made  in  favor  of  a  citizen  of  this  State.  The  property  bequeathed,  now  in 
controversy,  is  all  immovable  under  our  laws,  and  is  to  be  held  in  Tennessee,  for 
rhe  benefit  of  a  charity  created  there.  The  trustees  have  not  shown,  that 
neither  a  citizen  or  a  corporation  of  Louisiana,  can  take  real  estate  by  will  in 
Tennessee,  or  if  they  can,  that  they  would  have  power  to  hold  and  administer 
it,  for  a  charity  in  Louisiana.  It  is  said  they  may,  because  the  prohibition  of 
•the  code  has  exclusive  reference  to  citizens  of  other  countries,  and  should  not 
be  extended  to  sovereign  States  or  corporatioos.  This  is  manifestly  wrong ;  the 
authority  of  Mackeldy,  cited  in  support  of  another  part  of  this  case,  shows, 
that  under  the  civil  law,  corporations  required  the  action  of  government  to  give 
theno  the  powers  of  natural  persons,  and  that  they  possess  no  others. 

By  the  textual  provision  of  our  code,  corporations  legally  ordained,  are  aub- 
stituted  for  persons.  Art.  423.  Milne's  Heirs  v.  Milne's  ExeciUors,  17  L.  R.  54. 
The  only  queBtk>ns  which  have  heretofore  arisen  under  that  provision,  were, 
whether  corporations  had  the  capacity  to  take  by  will,  a^  natural  persons ;  it  has 
never  been  pretended  before,  that  they  enjoyed  all  the  rights  without  being  sub- 
ject to  the  disabilities  of  natural  persons.  It  hacT  been  urged,  that  the  prohibi- 
tion to  a  citizen  of  Louisiana  to  make  donations  mortis  causa  in  favor  of  citizeDS 
of  other  States,  conflicts  with  the  second  section  of  the  4th  article  of  the 
Federal  Constitution,  guaranteeing  to  the  citizens  of  each  State,  all  the 
privileges  of  citizens  of  the  several  States.  This  argument  may  be  answered 
by  inquiring,  whether  the  article  of  the  Constitutbn  also  applies  to  black  citi- 
zens of  Massachusetts  or  Ohio  coming  to  Louisiana,  and  whether  auch  a  latitn- 
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dinamn  eoDBtructioo  would  not  be  destructive  of  the  sovereignly  of  the  State,  Buccxssioii  or 
•8  well  as  of  the  security  of  its  inhabitants.  Frakkiif. 

The  disability  of  citizens  of  one  State  to  inherit  real  estate  in  another,  as 
wen  as  the  disabiUties  resulting  from  color  in  the  slave  States,  existed  before 
die  adoption  of  the  Federal  Constitution,  and  during  the  sixty  three  years  it 
baa  been  in  operation,  the  article  invoked  has  never  been  held  to  apply  to  either 
class  of  cases.    It  is  too  late  now  to  adopt  a  different  interpretation. 

But  all  this  argument  assumes,  that  there  is  in  this  case  a  foreign  corporation 
created,  in  execution  of  the  will  of  the  testator.  The  fact  is  not  so.  The  bequest 
ia  not  made  to  a  corporation  to  be  created  after  the  death.  And  I  do  not  under- 
stand how  the  trustees  under  the  will,  can  be  viewed  merely  as  detainers  of  the 
estate  until  the  charity  was  incorporated,  and  the  bequest  itself,  a  naked  trust, 
uncoupled  with  an  interest,  to  be  executed  as  soon  as  practicable,  when  the 
testator,  so  far  from  providing  for  such  an  incorporation,  expressly  directs  that 
the  trust  shall  be  continued  and  pass  over  forever  in  the  trustees  appointed  and 
their  heirs.  Nor  is  it  true,  that  the  trust  was  uncoupled  with  an  interest. 
The  charity  of  the  testator  began  at  home ;  the  institution  contemplated  by 
him,  ia  for  the  education  of  the  descendants  of  the  trustees,  who  were,  in  suc- 
cession, to  manage  the  trust  to  the  end  of  time ;  they  all  had  a  direct  interest  in 
the  bequest,  and  on  that  ground  also,  if  the  title  was  otherwise  valid,  I  would  be 
inclined  to  consider  the  bequest  not  merely  as  an  attempt  to  create  a  perpetuity, 
but  as  containing  an  indefinite  series  of  prohibited  substitutions.  In  principle, 
this  case  cannot  be  distinguished  from  that  of  the  Philadelphia  Baptist  Asio- 
daiion  et  aL  v.  HarV$  Executors^  4  Wheaton,  p.  1,  decided  under  a  system 
of  laws,  which  goes  further  than  ours  in  the  maintenance  of  charitable  bequests. 
In  that  case,  the  bequest  was  made  in  trust  to  an  association  unknown  to  the 
law ;  the  court  held,  that  it  could  not  take,  and  that  its  subsequent  incorpora- 
tion could  not  give  it  capacity  to  receive,  to  the  prejudice  of  the  next  of  kin ; 
the  court  intimated,  that  if  the  trustees  named  in  the  will  had  been  authorized 
to  execute  it,  as  individuals,  the  bequest  would  have  been  sustained,  because 
trust  estates  are  recognized  at  common  law ;  but  as  they  are  unknown  to  tlie 
kws  of  Louisiana,  the  trustees  in  this  case  occupy  identically  the  same  position 
which  the  individual  members  of  the  unincorporated  association  occupied  in  the 
other.  Chief  Justice  Marshall,  the  organ  of  the  court  in  that  case,  said  in  his 
opinion,  **  the  bequest  was  intended  for  a  society  which  was  not  at  the  time, 
and  might  never  be,  capable  of  taking  it ;  according  to  law,  it  is  gone  forever ; 
the  legacy  is  void,  and  the  property  vests,  if  not  otherwise  disposed  of  by  the 
wiD,  in  the  next  of  kin.  A  body  corporate,  afterwards  created,  had  it  even  fitted 
the  description  of  the  will,  cannot  divest  this  interest,  and  claim  it  for  their 
corporation.'* 

In  a  subsequent  case,  Mr.  Justice  Story  says,  with  reference  to  that  opinion, 
**  upon  that  occasion,  I  had  prepared  a  separate  opinion,  but  that  of  the  chief 
justice  was  so  satisfactory  to  me,  that  I  did  not  deem  it  necessary  to  deliver  my 
own."     3  Peters,  148. 

The  case  of  Milne^s  Heirs  v.  Milne*s  Executors,  already  quoted,  was  one  of  a 
bequest  per  verba  de  faturo  to  corporatbns  not  then  in  existence,  which  was 
to  take  effect  when  the  corporations  should  be  created.  And  in  the  case  of 
Ingli*  V.  The  Trustees  of  the  Sailors^  Snugharbor,  3  Peters,  145,  the 
majority  of  the  Supreme  Court  of  the  United  States,  interpreted  the  devise 
as  being  one  of  the  same  class;  neither  of  these  cases  conflicts  with  the  decision 
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Buccusiov  or  in  the  case  of  the  Baptist  AsBociation,  which  w  oo  allhanda,  admitted  to  be  law. 
I  coDcede»  that  the  weight  of  aatbority,  under  our  ayatem  of  juriaprndence 
aa  well  aa  at  common  law,  ia  in  ikfor  of  the  validity  of  diepoaitions  per  verha 
dt  fuiuro^  to  corporationa  not  in  esse^  to  take  effect  when  they  are  created. 
But  the  bequeat  in  this  case,  ia  of  a  different  kind ;  in  the  worda  of  Jndge  Story« 
•*  it  ia  a  deviae  in  presenti  to  peraona  who  ahould  be  officera  at  the  death  of  the 
teatator,  and  to  their  aucceaaors  in  the  tmat ;  the  veating  of  the  deviae  waa  not  to 
be  postponed  to  a  fntore  time,  until  a  corporation  could  be  created.  It  waa  to 
take  immediate  effect,  aa  in  the  caae  of  the  Baptiat  Aaaociation.  See  the  caae 
of  the  Sailors'  Snugharbor. 

It  haa  been  further  urged,  that  the  character  of  thia  legacy  aa  a  charity,  enti- 
tlea  it  to  the  protection  of  the  court,  and  that  we  are  bound  to  interpret  it  in  the 
aenae  in  which  it  can  have  effect,  rather  than  that  in  which  it  can  have  none. 
Thia  role  of  interpretation  ia  subordinate  to  the  one  which  precedes  it  in  the 
code,  that  in  the  construction  of  acta  of  laat  will,  the  intention  of  the  testator 
must  principally  be  endeavored  to  be  ascertained,  and  ia  only  applicable  to  caaea 
in  which  that  intention  is  left  doubtful.    Art.  1705. 

A  testament  is  a  law,  and  the  first  duty  of  courts  in  this,  as  in  other  lawa,  ia  to 
aacertain  the  mens  Ugislatorig ;  when  it  ia  once  aacertained,  beyond  reasonable 
doubt,  it  must  be  followed,  and  the  diaposition  atanda  or  falla,  aa  the  intention 
of  the  testator  can  or  not  be  carried  into  effect  consistently  with  die  rules  of 
law.  The  testator's  intention  in  thia  caae,  waa  to  create  a  perpetuity  and  a  new 
tenure  of  property ;  that  intention  ia  a  legal  impoaaibility,  and  the  diapoaitaon 
fidls. 

Under  the  view  I  have  taken  of  the  caae,  it  is  unnecessary  to  anawer  the 
argument,  that  the  eatablishment  of  perpetuities  by  will,  is  not  prohibited  in 
Louisiana.  I  may  state,  however,  that  the  powers  given  to  testators  by  the 
code,  are  exceptiona  to  the  general  law,  regulating  the  devolution  of  property ; 
that  they  are  limited  both  as  to  form  and  substance,  and  that  it  is  not  enough  to 
say,  that  perpetuities  are  not  prohibited,  it  should  be  shown  that  diey  are 
authorized.  The  testator  has  full  power  to  vest  in  his  legatees  the  title  to  the 
property  he  leaves ;  but  he  cannot  vest  in  them  a  title  which  he  has  not,  and  if 
he  attempts  to  do  so,  the  legal  title  of  which  he  does  not  dispose,  paaaes  to  his 
heirs  at  law;  the  extent  of  his  power  over  his  property  after  hia  death,  is  the 
right  to  separate  the  usufruct  from  the  ownership  for  a  aingle  life.  If  he 
attempta  in  any  manner  to  control  the  deacent  of  the  property  after  the  death 
of  the  first  legatee,  the  entire  disposition  falls.  He  cannot  change  the  nature  of 
the  title  he  transmits,  or,  in  the  language  of  Lord  Brougham,  *'  impreaa  upon 
his  lands  and  tenements  a  peculiar  character,  which  should  folbw  them  into  all 
hands  however  remote;"  such  aa  would  be  impressed  upon  them  by  the  crea- 
tion of  a  perpetuity.  His  power  is  Umited  to  the  transmission  of  the  title  he 
holds.  He  may  use,  and  abuse,  his  property,  while  he  lives,  and  delegate  those 
rights  to  others  by  will ;  but  he  must  divest  himself  of  both,  when  the  power  to 
use  terminates;  by  his  death  the  right  to  abuse  also  ceases;  and  if  he  attemi^ 
to  exercise  that  right  by  creating  a  title  which  cannot  be  enforced,  without  sub- 
jecting the  soil  of  Louisiana  to  the  dominion  of  foreign  laws,  the  dispositio& 
falls,  and  is  superseded  by  the  general  law  of  successions,  unless  the  heira  at 
law  have  themselves  been  superseded  by  other  dispositions  in  the  will. 

For  the  reasons  aaaigned,  it  is  ordered,  that  the  judgment  in  thia  caae  be 
reversed.     It  is  further  ordered,  that  in  the  aettlement  of  the  succesaioB  of 
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lioae  Frankliti^  his  domicil  be  considered  as  having  been  in  the  county  of  BvccEsnoii  or 
Sumner  in  the  State  of  Tennessee.  It  is  further  ordered,  that  the  compro-  ^^'^^^ 
mises  entered  into  between  Mrs,  Acklen  and  the  executors,  and  the  renuncia- 
tions made  by  her  to  the  community  righirB  she  might  have  in  the  property  left 
by  Isaac  FrankUn^  be  held  valid  and  binding ;  and  that  there  be  judgment 
against  her  upon  her  claim,  as  common  in  acquets  and  gains.  It  is  further 
ordered,  that  the  universal  bequest  contained  in  the  will  in  favor  of  James  and 
WUliam  Frankliuu  in  trust  for  the  purposes  therein  specified,  be  set  aside  and 
annulled,  so  far  as  it  bears  on  the  real  estate,  slaves  and  immovables,  by  the 
destination  of  law  in  the  State  of  Louisiana.  It  is  further  ordered,  that  the 
said  Mrs.  Acklen  recover  from  the  executors  and  trustees  of  the  Franklin 
Institute,  all  the  said  real  estate,  slaves  and  immovables,  by  the  destination  of 
law  in  Louisiana,  19-96ths  in  her  own  right  as  heir  of  her  two  children,  VtctO' 
ria  and  Adclicia  Franklin,  and  the  other  77-96th8  as  tutorix  of  her  minor 
daughter  Emma  Franklin,  It  is  further  ordered,  that  the  costs  of  the  district 
court  be  paid  by  the  succession,  and  those  of  this  appeal  by  Mrs,  Acklen. 

SiiiDELL,  J.  I.  *'  A  marriage,  contracted  out  of  this  State,  between  persons 
who  afterwards  comn  here  to  live,  fs^y  itablir,)  is  also  subjected  to  the  commu- 
nity of  acquets,  with  respect  to  such  property  as  is  acquired  after  then:  arrival." 
Civil  Code,  2370. 

Did  Franklin  and  his  wife  live  in  Louisiana — were  they  established  here,  in 
the  true  sense  of  the  Innguage  used  in  the  code? 

We  are  first  to  ascertain  the  true  meaning  of  those  expressions,  and  then 
apply  them  to  the  facts  of  the  case. 

My  opinion  is,  that  by  these  words,  we  are  to  understand  the  domestic  domi- 
cil, the  true  and  permanent  home ;  that  domestic  hearth,  where  the  husband  and 
wife  have  surrounded  themselves  and  their  oflTspring  with  the  comforts  of 
domestic  life,  and  irom  which,  when  he  and  his  wife  occasionally  depart,  for  the 
purposes  of  busioess  or  pleasure,  they  do  so  with  the  intention  to  return. 

I  acknowledge,  that  when  I  attempt  to  apply  these  principles  to  the  conflicting 
testimony  in  this  cause,  there  is  some  difficulty.  My  first  impression,  at  the 
oral  argument,  was  rather  in  favor  of  Mrs,  Acklen* s  pretensions.  But,  on  cnre* 
fully  perusing  the  evidence,  after  stripping  the  case  of  the  difficulties  which  the 
untruthfulness  of  Franklin^  in  his  public  acts  and  declarations,  has  thrown 
around  it,  and  endeavoring  to  ascertain  the  true  intention,  the  true  circum- 
stances, the  true  acts,  which  ought  to  control  this  question,  my  mind  has  been 
brought  to  the  conclusion,  that  the  true,  fixed,  and  permanent  home  of  the 
husband  and  wife  was  in  Tennessee ;  and  that  Louisiana  was,  both  to  himself 
and  his  wife,  after  their  marriage,  a  temporary  resort,  for  the  purposes  of  busi- 
ness and  pleasure.  I  consider  Louisiana  their  transitory  residence,  for  those 
purposes,  during  a  portion  of  the  year,  and  Tennessee  their  home. 

In  coming  to  this  conclusion  upon  this  mixed  question  of  law  and  fact,  I  have 
been  influenced  by  the  well-settled  legal  principle,  that  where  there  is  doubt 
upon  such  a  question,  the  original  home  is  to  be  considered  the  true  home. 

1  therefore  conclude,  that  between  Franklin  and  his  wife,  the  community  of 
acquets  did  not  exist. 

II.  With  regard  to  the  bequest  to  his  brothers  and  their  heirs,  forever,  in  trust, 
of  certain  proper^,  the  revenues  to  be  employed  in  establishing  and  maintaining 
an  academy  in  Tennessee,  to  be  superintended  by  the  magistrates  of  Sumner 
eoontyt  and  their  successors  in  office,  as  particularly  set  forth  in  the  will,  to 
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8V60IMMNI  or  vhieh  I  nfer  for  a  bmnv  foil  OThiWtion  of  tfa»  twrmi  and  aatiire  of  Ibe  boqaoot 
Vbammum,  j  ^^  clearij  of  opinioo,  and  was  to  from  my  fiiat  peronl  of  Ihe  wiU«  tbat  said 
beqaeit  is  void,  so  far  as  oooooms  tfaa  knmof  aUos  in  LooisiaDa. 

I  consider  it  as  astsUisbing  a  tonnra  of  property  naknown  to  our  lawsv  hil^ 
Ineonsistent  with  their  spirit,  creating  an  eotail,  and*  snbstontisllyt  inrolvingf  in  t 
▼eiy  aggravated  form,  prohilnted  jl<i«t  eommi$$wn  and  subotitntion. 

I  will  obsenre,  that  it  is  not  pretended  that  the  testator  ever  had  the  idea  of 
oonferring  a  benefit  npmi  his  brotfaeia,  to  whom  he  gave  what,  in  the  langnage 
of  a  foreign  jurispradence,  with  reference  to  which  the  will  was  framed,  would 
be  called  ttie  legal  estste.  This  point  has  been  satisfactorily  diBcnaeed  in  the 
opinion  of  Mr.  Justice  Rest,  and  I  do  not  think  it  necessary  to  enlarge  upon  it. 

For  the  above  reasons,  and  referring  to  the  views  of  Mr.  Justice  Rest,  in 
which,  mainly,  I  concur,  for  an  ample  discussion  of  the  law  and  focts,  I  accede 
to  the  decree  prepared  by  him. 

EosTis,  C.  J.  After  a  very  careful  examination  of  the  testimony  concerning 
the  place  where  Franklin  must  be  held  as  having  lived,  in  the  sens^  of  the  code, 
I  concur  in  opinion  with  Justices  Host  and  Slidell. 

In  relation  to  the  validity  of  the  trust  estate  attempted  to  be  established  by 
lh»  will,  I  scarcely  consider  the  question  as  an  open  one,  in  the  present  state  of 
our  jurisprudeoce;  and  I  consider  the  argument  in  their  favor,  as  a  proposition 
to  make  an  entire  innovation  in  the  law  of  titles  to  real  property,  and  to  intro- 
duce the  English  trust  estate,  in  opposition  to  the  positive  piohibition  of  the 
code  and  the  established  jurisprudence  on  that  subject. 

In  the  prohibition  of  the  code  of  1808,  which  has  remained  unchanged  by  that 
of  1826,  I  think  the  most  general  and  comprehensive  terms  which  the  legislator 
considered  appropriate,  have  been  made  use  of.  At  the  commencement  of  the 
dominion  of  the  United  States  in  Louisiana,  some  of  the  lawyers  from  the  old 
States  were  disposed  to  introduce  here  the  system  of  laws  with  which  they  were 
familiar,  it  was  natural  for  them  to  prefer  a  change  which  would  enable  them 
at  once  to  make  available  what  they  had  already  acqaired,  to  the  toil  c^  learning 
a  system  with  which  they  were  unacquainted,  and  which  presented  the  addi- 
tional difficulty  of  being  in  a  foreign  language.  Efforts  were  not  spared  by  this 
portion  of  the  profession  'to  introduce  the  common  law,  as  it  has  been  since  in- 
troduced and  prevails  in  the  other  States,  whose  territory  formerly  belonged  to 
France  and  Spain. 

But  of  the  members  of  the  bar  conversant  with  the  common  law,  tiie  most 
eminent  did  not  favor  its  introduction  aa  a  general  system,  and  the  conaequent 
exclnsioo  of  the  civil  law.  In  relation  to  public  and  personal  rights  in  criminal 
proceedings,  in  commercial  and  maritime  cases,  the  laws  of  Louisiana  were 
assimilated  to  those  of  the  other  States ;  but,  in  relation  to  real  property,  and  its 
tenures,  the  common  law  or  the  English  equity  system  has  never  had  place  ia 
Louisiana. 

The  views  of  these  distinguished  men,  reflecting  the  evident  sense  of  ths 
people,  were  impressed  on  the  legislatkm  of  the  State.  The  subject  was 
deemed  of  such  moment,  that  it  was  not  trusted  to  ordinary  legislation ;  and  hence 
the  provisions,  in  both  the  Constitutions  of  1812  and  1845,  which  prohibit  the 
introduction  of  any  system  of  Kws  by  general  reference. 

In  this  condition  of  optobn,  the  codes  of  1808  and  1826  were  prepared  and 

enacted.    The  prohibition  certainly  embraced  the  substitutions  and/<M  commuia 

-.   of  the  Roman,  the  French  and  the  Spanish  laws.     Strange,  indeed,  would 

it  be  if  the  prohibition,  embracing  all  these»  should  exclude  the  English  l 
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and  TOtehiden,  with  all  their  tram  of  iatrieata  and,  «i«ept  to  tlia  hiitialad,  unfair  miceutum  o» 
t^igibla  modes  and  diaHnctioDs.  Thmswum. 

Tfaia  prohibition  waa  eatabliahed  from  policy,  in  the  intereat  of  public  order, 
for  Ae  purpose  of  preaerving  the  aimplici^  of  titles,  which  were  all  allodial,  and 
which  it  was  lor  the  interest  of  socie^  to  maintain  in  their  plain  and  intelligiUe 
form. 

The  terms  made  use  of  being  thus  general,  tibe  object  of  Ae  legislator  being 
known,  a  construction 'Which  would  defeat  its  salutary  purpose,  is  not  to  be 
gben  to  it ;  and  such  a  oonstmction  never  has  been  given  to  it,  to  my  know- 
ledge. 

Let  us  suppose  at  the  time,  the  question  had  been  put  to  the  legislative  council 
which  enactedf^r  the  jurisconsults  who  prepared,  the  code  of  1808,  or  to  the 
governor  under  whose  authority  it  was  made,  whether  the  English  tmsts,  execu- 
tory devises,  and  the  appurteoant  jurisprudence  was  excluded  from  this  prohi- 
hitioQ,  and  were  to  be  lotrodaced  into  the  titles  to  real  property,  can  a  doubt 
exist  as  to  what  would  have  been  the  answer  ?  fi ot  did  the  term,  fidei  commma, 
in  its  general  sense,  include  trusts  ?  Was  it  so  intended,  and  was  it  so  used  in 
the  prohibitive  clause  by  the  legislator  ? 

Kent  says,  <*  A  use  is  where  the  use  of  land  is  in  A.  in  trust ;  that  B  shall  take 
the  profits,  and  that  A  will  malce  and  execute  estates  according  to  the  direction 
of  B." 

**  In  examining  the  history  of  uses,  we  shall  find  that  they  existed  in  the 
Roman  law,  under  the  name  of  fidei  commUsat  or  trusts,"  vol.  4,  p.  289. 

Uses  and  trusts  are,  in  their  original,  of  a  nature  very  similar,  or  rather 
exactly  the  same,  answering  more  to  the  fidei  eommissum  tbkh  the  uiu$  fructus 
of  the  civil  law.   2  Blackstone,  327. 

If  the  wor6  fidei  eommissa  was  used  in  the  sense  in  which  the  learned  com- 
mentators used  it,  it  must  be  considered  synonymous  with  the  word  trusts. 
Indeed,  it  cannot  be  believed  that  all  trusts  were  prohibited  by  the  code  except 
Snglish  trusts,  and  that  the  most  obnoxious  of  all  titles,  from  its  complicity  and 
origin,  were  exempted  from  this  sweeping  prohibition  and  allowed  to  have  a 
place  among  the  tenures  of  real  property. 

It  is  true  that  the  English  trust  estate  did  not  exist  under  the  Roman  law;  it 
had  its  origin  at  another  period ;  but  it  can  be  assigned  to  no  place  under  that 
system  of  jurisprudence  except  as  a  fidei  eommtstttm,  in  its  general  sense.    In  - 
its  features  it  certainly  most  resembles  an  usufruct,  but  it  is  not  one,  it  wants 
many  of  the  essential  requisites  of  that  title. 

A  trust,  as  attempted  to  be  created  by  this  will,  is  a  right  in  equity  to  the 
beneficial  enjoyment  of  lands  and  slaves,  of  which  the  legal  title  remains  vested 
in  some  other  person. 

Thnt  fidei  eommiasa  was  held  to  mean  trusts,  has,  I  think,  been  uniformly  held 
by  our  courts. 

In  Mathurin  v.  Lwaudais,  die  testator  had  a  son  who  was  a  slave,  and  he 
bequeathed  a  sum  of  money  to  the  master  as  a  part  of  Ihe  price  of  his  emanci- 
patioo.  This  legacy  was  attacked  on  the  aDegatbn  of  its  being  h  fidei  eomnUenm, 
The  court  said,  ''Our  code  declares  that  substitutions  and  fidei  eommis$a  are 
abolished.**  But  the  object  of  this  jurisprudence  was,  as  it  is  well  known,  te 
provent  property  from  being  tied  ap  for  a  length  of  time  in  the  hands  of  indi- 
vidoals  and  placed  out  of  the  reach  of  commerce. 

fhe  framers  of  our  code  never  contemplated  to  abolish  naked  trusts,  uncoupled 
with  an  interest,  which  were  to  be  executed  unmediately.    If  they  had,  they 
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BtecUBiow  €9  wonM  not  have  piofided,  in  a  tulweqiieDt  put  of  tiw  woik*  for  1 

ezecaton,  described  their  dntiet  and  recognised  the  validi^  of  their  acln.    The 


obligation  imposed  on  the  legateot  bj  the  acta  of  the  testator*  cannot  be  < 
gaished  from  that  of  the  ezecator«  except  in  name.  5  M.  IL  302.  Judge  Mar- 
tin, in  delif  ering  the  opinion  of  the  court  in  the  case  of  dague  t.  Clague^  in  a 
clause  of  a  will  by  which  the  executors  were  directed  to  retsin  the  proper^  of 
the  succession  until  the  majority  of  the  testator's  children,  says :  **  Such  a  dis- 
position is  indeed  mjidei  cammuswn  or  trust,  which  the  law  finrbids.'* 

I  do  not  deem  it  important  to  refer  to  any  other  decisions  on  this  point, 
because  I  hate  no  knowledge  of  any  trust  estste,  created  under  the  laws  of  this 
State,  nor  of  any  case  in  which  the  legality  of  such  an  estate  has  ever  been 
recognized  by  our  courts. 

There  are  cases  in  which  assignments  of  insolvents,  residing  out  of  the  State, 
have  been  recogoized,  and  foreign  assignees,  syndics  snd  mandatories  have  been 
permitted  to  sue  for  and  recover  property  to  which  they  were  entitled,  for  the 
benefit  of  creditors.  There  are  certain  testamentary  trusts,  which  so  far  from 
being  prohibited,  are  expressly  recognized  by  the  code,  and  are  absolutely 
necessary  in  order  to  carry  into  effect  the  lawful  dispositions  of  testators. 

But  I  am  not  aware  of  any  trust  estate  created  in  Louisiana,  which  has  been 
recognized  as  a  legal  tenure,  adversely  to  third  persons  having  an  interest.  Of  the 
difficulty  of  dealing  with  this  description  of  title,  which  has  sometimes  been 
under  adjudication,  or  deeds  of  trust  made  out  of  the  State,  some  idea  rosy  be 
formed  by  refeixing  to  the  cases  of  Ricks  v.  Goodrich^  3  Ann.  212.  Hayden  v. 
NuU,  4  Ann.  65.     OauLden  v.  McPkaul,  4  Ann.  79. 

Mr.  Justice  McLean,  the  organ  of  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Oainei  v.  Ckew^  2  Howards'  Reports  650,  so  understood  the 
jurisprudence  of  this  State.  After  quoting  the  article  1507,  he  says,  *^  Tins 
abolishes  express  trusts,'*  &c. 

I  feel  at  liberty  to  avail  myself  of  the  labors  of  the  distinguished  jurisconsults, 
whose  memoire  has  been  submitted  to  us  in  the  case  of  McDcnogh^s  will,  now 
under  advisement,  and  to  add  to  my  humble  convictions,  the  well  deserved  weight 
of  iheir  learning  and  eminent  position  in  the  science  of  jurisprudence.  I  say,  I 
feel  myself  at  liberty,  because  their  opinion  on  this  point  has  no  connectioo 
with  anything  at  all  questionable,  which  is  to  be  decided  in  that  case,  in  the 
judgment  of  any  of  the  judges ;  otherwise,  however  strong  the  temptation  to 
secure  such  aid,  my  duly  would  require  me  not  to  adopt  it  on  this  occasion. 
These  learned  gentlemen  say,  **  To  us,  this  word  fidei  cammissa  appears  to  have 
been  added  to  the  article  896  of  the  French  Civil  Code,  in  the  article  1507  of 
the  Louisiana  Code,  in  consequence  of  the  English  origin  of  the  other  States 
of  the  Union,  and  to  prohibit,  at  the  sametime,  as  much  the  substitutions  of  the 
old  French  law,  as  the  trusts  of  the  English  law." 

I  sm  under  the  conviction,  that  the  right  which  a  man  has  to  dispose  of  his 
property  by  will,  to  take  effect  after  his  death,  is  derived  exclusively  frx>m  the 
law  of  the  land,  which  has  established  this  right  as  an  incident  to  the  right  of 
property.  The  law  has,  code  476,  ordained  certain  forms,  and  imposed  certain 
conditions  on  this  species  of  alienation,  which  are  essential  to  its  validiQr,  Code 
1453.  A  man  has  no  more  power  to  create  new  or  prohibited  modes  of  proper^, 
in  the  exercise  of  his  right  to  make  a  will,  than  he  has  in  a  sale  or  a  donatwn 
inter  vivos.  Between  parties,  they  may  bold  their  property  by  any  tenure  or 
terms  they  please ;  but  as  to  the  establishment  of  titles  effecting  the  piopai^ 
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itaeir,  there  10  no  power  in  man  ont  of  the  law.    Nor  has  aociety  any  intereat  Svoosmoii  • 
in  attemptiDg  to  carry  into  effect  the  conceita  of  the  dead,  to  the  diatnrbanoe     "^""^ 
of  the  rules  of  public  order  and  policy,  which  regulate  the  linog. 

I  am,  under  this  conviction,  relieved  from  the  necessity  of  entering  into  any 
oAer  considerations,  than  those  which  the  law  holds  as  controlling  the  effect  to 
be  given  to  this  wiU. 

It  is  contended  in  argument,  that  the  article  1506  of  the  code,  is  to  be 
applied  to  the  testamentaiy  disposition  under  consideration.  That  article  pro- 
vides, that  in  all  dispositions  inter  vivos  and  eaiua  mortis,  impossible  conditions, 
and  those  which  are  contrary  to  the  laws  or  to  morals,  are  reputed  not  written. 

I  do  not  understand  this  article  as  applicable  to  this  disposition.  It  is  not  con- 
ditional. TheHitle  it  creates  is  absolute — a  trust  estate.  The  trust  may,  by 
inference,  be  called  a  condition,  but  the  trust  is  of  the  essence  of  the  title,  and 
I  consider  the  title  not  as  a  conditional  one,  but  as  an  impossible  title.  I  think 
it  would  be  a  forced  and  inadmissible  construction  to  give  such  an  application  to 
this  article.    I  have  found  no  authority  which  would  support  it. 

This  testamentary  disposition,  I  conceive,  confers  no  ownership  on  the  lega- 
tees, and  the  court  must  hold  it  to  be  inoperative  and  of  no  effect. 

Having  come  to  this  conclusion,  it  only  remains  for  me  to  state  my  concur- 
rence in  the  decree  prepared  by  Mr.  Justice  Host. 

Preston,  J.,  dissenting.  Isaac  Franklin  was  known  in. Louisiana  upwards 
of  twenty  years  ago,  as  a  dealer  in  slaves.  He  amassed  a  very  large  fortune. 
He  then  became  a  most  extensive  planter,  in  West  Feliciana.  He  also  had  a 
large  fiirro  in  Tennessee,  and  lands  in  the  States  of  Mississippi  and  Texas. 

In  July,  1839,  he  mari'ied  Adelida  Hayes,  in  Nashville,  by  which  marriage 
he  had  three  children,  who  survived  him.  He  died  on  the  —  day  of  April, 
1846,  in  the  parish  of  West  Feliciana,  where  his  succession  was  opened.  His 
will,  dated  the  24th  day  of  May,  1841,  was  duly  proved,  his  executors  were 
qualified,  and  inventories  made  of  his  property.  Shortly  after  his  death,  two  of 
his  children  also  died.  Inventories  were  made  of  their  respective  interests  in 
his  succession,  and  also  of  the  community  of  acquets  which  existed  between 
him  and  his  surviving  widow. 

Mrs.  Franklin,  on  the  12th  of  Dec,  1846,  by  an  act  before  a  notary  public,  for 
considerations  expressed  in  her  late  husband's  will,  renounced  the  community  of 
acquets  in  these  words :  '*  She  does,  by  these  presents,  accept  the  said  will, 
and  consents  to  be  bound  by  the  same,  with  all  its  conditions,  and  does  hereby 
renounce,  relinquish  and  abandon  all  rights  of  community  dower,  by  the 
courtesy  or  otherwise,  by  the  laws  of  Louisiana,  Tennessee,  or  other  Statea, 
where  the  property  of  said  Franklin  may  be  situated,  that  she  may  be  entitled 
to  according  to  the  laws  of  said  several  States." 

The  deceased,  by  his  will,  made  some  particular  legacies.  He  made  ample 
provision  for  the  support  of  his  widow,  and  gave  her  a  hundred  thousand  dollars, 
or  an  annaity  of  six  thousand  dollars,  during  her  life,  as  she  might  choose,  in 
ease  of  her  second  marriage,  for  the  support  of  herself  and  children  of  such 
marriage.  After  these  particular  legacies,  he  divided  two-thirds  of  his  estate 
to  his  children,  and  the  remaining  third  to  establish  a  seminaiy  of  learning  in 
Sumner  county  in  the  State  of  Tennessee. 

In  May,  1849,  Mrs.  Franklin  married  Col*  Josq>h  A.  S.  Acklen.  In  Janu- 
ary, 1850,  she,  authorized  by  her  husband,  declared,  before  a  notaiy,  that  she 
aieeted  to  take*  under  the  will  of  her  late  husband,  one  hundred  thousand  dol- 
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lo  December,  1847«  the  sMe  of  TenneMee  ioeoiponted  the  Dtemy  ioite- 
tion  founded  by  ^aiiA:{tfi«  in  Somner  eoonty,  under  the  mimeof  *«Iflnc  Fnuik- 
Mfi  Institute,"  and  gate  fit  Inn  powers  to  leeehre  and  admlnater  the  beqneitftr 
the  purposes  prescribed  by  the  will. 

Ont  of  these  leading  fiicla,  ramified  into  mnch  detail,  a  great  deal  of  intrietta 
legislation  has  arSben  between  the  paities  intereated.  However,  bat  four  maia 
ipiestioos  have  been  snbmitled  for  onr  cooaideratkm,  and  have  been  aigned  with 
great  ability. 

1.  Whether  I$aae  Frankliih  at  tibe  date  of  faia  marriaget  and  at  that  of  his 
death,  or  at  any  intervening  tune*  reaided  in  Louisiana ;  andf  conseqneotlj, 
whether  a  community  of  property  eiiated  between  him  and  his  wife,  and  wfait 
effect  his  residence  in  Lonisiaaa  prodncea  on  the  devisea  of  personal  proper^ 
left  by  him  at  his  decease. 

2.  Whether  JIfrt.  AMen  is  bound  m  law  bf  the  several  acta  of  renunciatioB 
of  community,  executed  by  lier  after  her  huaband's  death ;  or,  whether  the 
evidence  estaUishes  the  execntion  of  those  acts  to  have  been  induced  by  sneh 
misrepresentation,  and  founded  on  such  error  of  law  and  fact,  as  entitled  her  to 
demand  that  the  acts  of  renunciation  be  set  aside  and  annnlled. 

3.  Whether  any  part  of  the  particnlar  I^Kaciea  left  by  the  deceased,  aught  to 
be  paid  out  of  the  portion  accrning  te  the  forced  heirs. 

4.  And  mainly,  whether,  by  the  terms  of  the  will  of  Isaite  Franklin,  tbs 
bequest  to  the  trustees  contains  a  substitnlaon  or  JidH  €ommi$mim,  or  any  otber 
disposition  of  his  property,  which^  even  if  not  imputed  actually  writteD,  die 
definitioo  of  either  is  stifl  null  and  void,  as  being  in  opposition  to  the  whole  policy 
of  our  law. 

The  district  court  has  decided  all  diese  questions  in  fovor  of  Jlfr#.  AMen  aod 
her  minor  child.    The  trustees  of  the  *•  Isaac  Franklin  Institute  "  have  appealed. 

The  views  I  have  taken  of  other  parts  of  this  case,  render  the  inquiry  whether 
Isaac  Franklin  was  a  citizen  and  reaident  of  Louisiana,  or  of  Tenneasee.  at  die 
time  of  his  marriage  and  death,  not  so  important  ao  it  has  been  regarded  by  the 
adverse  counsel.  But,  as  it  has  some  bearing  upon  my  opinion,  I  am  obliged  to 
give  my  reasons  for  maineaining  the  decision  of  the  district  court. 

It  is  a  mere  question  of  foct,  and  I  think  the  evidence  greatly  prepondeiatei 
in  fovor  of  the  judgment  of  the  district  judge.  As  the  judge  resided  io  the 
same  parish  with  him;  was  inttniate  with  Um;  was  called  aa  a  witness  to  hii 
win,  when  made,  and  to  prove  it  at  his  death-*it  is  a  question  of  far.t,  on  which, 
peculiarly,  1  would  submit  to  hia  decision,  even  if  I  thought  the  evidence  doabtfol* 
But  it  leaves  no  doubt  on  my  mind  of  the  correctness  of  his  decision  on  thii 
question  of  fact. 

For  a  quarter  of  a  century,  FranJdin  was  known  in  this  city  and  State  ii  a 
trader  in  slaves,  and  laid  the  foundotioB  of  hia  vast  fortune  in  this  State  by  thit 
busmess. 

It  being  known  that  the  population  and  improvement  of  Louisiana  was  to  be 
achieved  in  a  great  measure  by  emigration,  the  old,  as  well  as  the  new  Conetita- 
tion  of  the  State  prescribed,  that  the  Legislature  ahall  •'  preacribe  the  manner  ia 
which  a  man  coming  into  the  State,  shall  dedare  hia  reaideoce.''  Sec.  12.  Ia 
pursuance  of  this  dause  in  the  Constitution,  the  General  Assembly,  in  181di 
prescribed  by  law:  ««Thal  an  Individual  coming  into  tiw  State  from  any  other 
State  of  the  United  Statei«  and  desiioui  of  aoquiring  residence  therein,  shall 
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SPf«  Dotioet  IB  WTitlog,  to  the  JQ4g«  of  theptrMi  whero  bo  ptopoAM  to  rNlde,of  9vccbmiov  99 
his  iDtentioB  to  ooqairt  residenco.'*    Additxoml  ftcililiif  wero  giToa  by  kw*       *^'^'^* 
passed  in  1816,  but  the  set  quoted  was  nover  repealed. 

lo  panaance  of  it,  00  the  28th  of  Febniaiy,  183S,  FrofMin  presented  the 
fiAowing  petition,  on  which  he  obtained  the  order  anneaLed,  both  oeitified  in  this 
anit  to  be  true  copies  of  the  reocnrd  of  the  eouit  in  which  they  were  fiJed : 

'*To  the  Honorable  Charles  Maurian,  lodge  of  the  Parish  Court  for  the 
parish  and  city  of  New  Orleans:  The  petitaoo  of  lioae  Franklin  shows,  that  he 
is  a  residoDt  of  the  State  of  Tennessee,  and  that  it  is  now  his  intention  to 
become  a  resident  of  the  city  of  New  Orieanfl  and  State  of  Louisiana,  and  to 
vacate  and  cease  his  domicil  in  the  State  of  Tennessee.  He  therefore  malLos 
this  his  decbration  of  his  change  of  domicil,  and  prays  the  same  be  registered, 
and  a  certificate  given  him  according  to  law.  Isaac  Frah kliii." 

Order, — •*  Let  the  within  declaration  be  filed  in  the  Cleik's  office,  and  a  copy 
thereof  be  delivered  to  the  person  making  the  declaratioo. 

"  New  Orleans,  28th,  Febmaiy,  1832.  Cbam;»bs  Maueiazt,  Judge." 

This  declaration  made  in  pursuance  of  the  Constitution  and  law  of  the 
State,  was  conclusive  of  his  will  and  intention  to  become  a  citizen  and  resident 
of  Louisiana.  If,  as  contended,  this  was  done  merely  to  Cuilitate  his  business 
of  trading  in  slaves,  it  may  be  answered,  that  a  leading  object  of  all  in  acquiring 
a  residence  in  our  State  is,  to  iSMiiitate  their  business,  whether  it  be  commercialt 
agricultural  or  mechanical. 

iuU  did  he  follow  up  his  dedaration  of  residence  in  our  State  by  acts  evincing 
the  reality  of  his  intentions  ?  In  May,  1835,  he  purchased  the  undivided  half  of 
near  eight  thousand  acres  of  land,  in  West  Feliciana,  upwards  of  two  hundred 
slaves,  and  all  the  stock  necessary  for  the  immense  plantation ;  and  immediately 
formed  a  copartnership  with  a  resident  of  the  parish,  fi^r  the  purpose  of  carry- 
ing on,  as  it  was  expressed,  *'the  business  of  planting,  upon  several  plantations 
situated  in  the  parish."  It  was  to  continue  until  March,  1840.  In  the  notarial 
act,  he  is  described,  in  pursusnce  of  his  declaration,  as  of  New  Orleans.  In 
oumerons  acts,  suits  and  eaceptions,  from  that  period  until  1840,  he  describes 
bimself  as  domiciliated  and  a  resident  of  New  Orieans.  He  was  married  in 
Tennessee,  in  July,  1839.  But  a  few  months  before,  in  a  notarial  act,  passed 
in  Concordia,  he  described  himself  as  '*of  the  city  and  parish  of  Orleans," 
and  about  six  months  before,  formally  excepted  to  a  suit  filed  against  him  in  the 
parish  of  West  Feliciana,  *'that  the  legal  domicil  of  this  respondent  is  in  this 
State,  in  the  city  and  parish  of  New  Orleans.  Our  code  formally  declares, 
that  **  a  married  woman  has  no  other  domicil  than  that  of  her  husband.''  Art. 
48.  It  is  so  notorious,  that  our  laws  are  so  much  more  favorable  to  married 
women  than  those  of  the  State  of  Tennessee,  that  it  cannot  be  doubted  Mrs. 
Franklin  and  her  friends  considered  this,  in  contractiog  her  marriage,  and  had 
a  right  to  avail  herself  of  the  advantages  of  our  laws,  unless  his  heirs  and  lega- 
tees could  show  conclusively,  that  all  this  was  fiction,  or  that  he  afterwards,  in 
truth  and  reality,  removed  with  her  to  Tennessee,  and  remained  there  till  his 
death. 

Now,  so  far  from  afterwards  removing  to  Tennessee,  u  eariy  as  1842,  he  had 
removed  to  West  Feliciana,  where  he  had  become  the  undivided  pn^rietor  of 
die  vast  plantations  in  which  he  was  befiire  interested — had  accumulated 
together  more  than  five-sixths  of  his  cokMsal  fortune,  in  immovable  property,  and 
where,  I  have  no  doubt,  his  heart  wss  ai  immovably  iEed« 
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8VCCM8IOR  or  He  afterwtrds  afowed,  judicially  and  in  public  ads*  hia  reaidence  io  that 
'^"'^*  fMrish.  Bot  two  noothB  before  hia  death,  in  a  Dotarial  art,  paaaed  in  New 
Orleans,  he  described  himself  aa  •^of  the  parish  of  West  Feliciana.'* 

He  exercised  all  the  political  and  parochial  rights  of  a  citizen,  in  that  pariah. 
His  votes  were  challenged ;  he  satisfied  the  commissioners,  and  exerciaed  the 
right  of  suffrage.  The  commissioners  of  election  were  liable  to  indictment, 
eonriction  and  punishment,  for  allowing  him  to  rote  without  evidence  of  hia 
right  of  suffrage.  Bui.  and  Cur.  Dig.  393.  The  evidence  which  it  was  their 
awom  duty  to  take  and  receive,  was  his  own  oath  as  to  his  residence ;  and  if  he 
swore  falsely,  he  was  liable  to  the  pains  and  penalties  for  perjury.  Bui.  and 
Cur.  398.  Upon  the  challenge,  I  cannot  doubt  that  the  commissioners  did 
their  duty,  and  that  Franklin  swore  the  truth ;  and  yet  he  voted. 

It  is  the  sacred  duty  of  his  surviving  wife  to  maintain  the  integrity  of  these 
acts;  and  she  should  not  be  divested  of  rights  bsysed  upon  them  without  over- 
whelming evidence. 

On  the  other  hand,  it  is  shown,  that  Franklin  voted  twice,  io  1841  and  1843 
in  Tennessee.  Their  laws  are  much  less  rigorous  than  ours  on  the  subject  of 
illegal  voting,  and  but  six  months  residence  and  citizenship  of  the  United  States, 
is  required  to  exercise  the  right  of  suffrage.  His  last  vote  was  in  Louisiana. 
He  instituted  a  suit  in  the  Federal  Court  of  this  circuit,  as  a  citizen  of  Ten^ 
nessee.  It  is  proved  by  his  own  declaration,  that  it  was  colorable  only  to  obtain 
an  advantage  in  a  particular  case.  No  one  who  has  an  adverse  intereat,  ahonld 
suffer  from  these  illegal  acts. 

It  is  proved,  that  he  had  a  large  and  elegant  farm  in  Tennessee,  with  a  hun- 
dred slaves,  improved  with  all  the  conveniences  for  a  residence.  The  impres- 
sion on  my  mind,  from  the  whole  evidence,  is,  that  he  kept  up  that  farm  as  an 
appendage  to  his  immense  estates  in  Louisiana,  and  as  a  summer  retreat,  which 
he  visited,  rather  than  inhabited,  in  his  western  and  northern  excursions.  It  is 
certun,  that  in  writing,  with  the  familiarity  and  confidence  of  a  son-in-law,  to 
the  esteemed  father  of  his  wife,  when  returning  down  the  river  from  Fair- 
view  to  Belieview,  he  said,  **  we  are  all  well  and  wUI  be  at  home  to-morrow.*' 
And,  but  a  few  months  before  his  death,  as  to  Fairview,  *'I  will  be  compelled  to 
break  up  that  whole  establishment.  If  I  do  not  change  my  mind,  I  will  take 
the  greater  part  of  the  hands  off  next  fall,  and  put  them  on  some  of  my  lands 
In  Louisiana.    They  give  me  more  trouble  than  all  my  other  property." 

It  is  proved,  by  the  manager  of  his  estates  in  Louisiana,  that  he  kept  fine  fur- 
niture in  the  residence  exclusively  used  by  him,  on  his  Belieview  plantation, 
and  never  moved  it.  That  for  two  years  before  his  desth,  he  frequently  spoke 
of  building  a  new  house,  raising  a  mound  and  erecting  a  fine  residence  to 
gratify  his  pride ;  that  he  selected  the  spot,  and  carpenter  to  build  it,  and  com- 
menced the  cabins,  and  that  one  object  was,  to  educate  his  children  at  home 
by  private  tutors. 

The  community  of  acquets  has  never  been  a  favorite  system  with  me ;  but 
since  it  is  the  law  of  Louisiana,  I  would  as  soon  think  of  depriving  the  wives 
of  our  wealthy  citizens  of  its  advantages,  because  they  are  able  to  keep  and  to 
reUre  from  the  toil  of  business,  a  few  months  in  the  summer,  to  their  fine  houses 
at  the  Bay  of  St.  Louis  or  Pass  Christian,  as  to  pronounce  that  Franklin 
deprived  his  widow  of  the  community  of  acquets,  by  his  summer  establiah- 
ment  in  Tennessee.  The  tenure  of  the  wife  to  the  community,  would  be 
feeble  indeed,  if,  after  toiling  with  the  husband  three-fourths  of  the  year, 
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•H  the  gelf-sacrifices  by  which  fortune  is  made  on  our  plaotatioiw,  the  husband  Svccisstoir  of 
might  deprire  her  of  it  by  a  summer  retreat  from  home  for  a  few  months  in       ^^^^^* 
the  year. 

I  have  no  doubt,  therefore,  that  Isaac  Franklin  was  a  citizen  of  Louisiana 
when  he  contracted  matrimony,  in  July,  1839 ;  and  that  Louisiana  was  hii 
place  of  residence  when  he  died,  on  the  26th  of  April,  1846;  and,  therefore, 
that  a  community  of  acquets  existed  between  him  and  his  wife  from  their 
marriage,  until  it  was  dissolved  by  death.    But  that  community  no  longer  exists. 

By  his  will,  he  gave  Mrs.  Franklin  the  property  she  received  from  her 
ftther,  with  the  increase  of  the  same. 

He  gave  her  his  household  furniture  and  supplies  on  his  plantation  in  Tennes- 
see.   He  gave  her  out  of  the  revenues  of  his  plantation,  what  she  might  deem 
necessary  to  support  her  and  his  children,  and  to  educate  them  in  the  best  style.  ^ 
He  gave  her  the  use  of  his  Fairview  plantation,  and  all  that  was  on  it,  while 
she  remained  unmarried. 

And  in  lieu  of  it,  in  case  of  a  second  marriage,  one  hundred  thousand  dollars, 
or  an  annuity,  at  her  election,  of  six  thousand  dollars  per  annum.  He  gave 
this  large  sum  to  his  executors,  in  trust,  for  her  separate  use  and  maintenance,^ 
and  that  of  any  children  she  might  have  by  her  second  marriage.  It  was  given, 
however,  in  fhll  payment  **  of  all  her  rights  of  dower  or  any  other  rights  she 
might  have  on  his  estate." 

From  the  whole  tenor  of  his  will,  the  anxiety  manifested  to  improve  and 
enlarge  his  plantations,  to  increase  the  number  of  slaves  upon  them,  and  state 
the  positive  injunction  to  his  executors,  to  purchase  in  his  plantations  and 
slaves,  if  from  any  cause  or  for  any  purpose,  their  sale  should  be  ordered  by  a 
c^uit,  I  hare  no  doubt  the  donation  was  made  as  it  purports  to  be,  in  full  of  all 
rights  (including,  in  my  opinion,  community  rights)  upon  his  estates,  that  they 
might  be  kept  indivisible  during  the  minority  of  his  children,  in  order  to'  place 
each  in  possession  of  a  splendid  plantation,  as  they  arrived  at  the  age  of 
majority. 

The  terms  of  the  bequest  clearly  show  this  intention  and  understanding  of 
them  as  to  Franklin :  **  it  shall  be  in  full  for  all  her  rights  of  dower,  and  any 
other  rights  she  may  have  on  my  estate."  That  this  was  the  understanding  of 
the  testator,  no  one  can  doubt.  For  in  Tennessee,  Mississippi  and  Texas,  she 
could  only  have  the  right  of  dower  on  his  estates.  And  the  terms,  any  other 
rights,  to  which  full  effect  and  meaning  must  be  ^van,  could  alone  refer  to  her 
matrimonial  rights  on  his  estate  by  the  laws  of  Louisiana. 

As  Franklin  understood  it,  so  did  his  widow  and  her  advisers.  For,  by  an 
act  before  a  notaiy,  made  with  his  executor  eight  months  after  his  death,  she 
declared,  that  **  she  is  desirous  by  these  presents,  to  express  her  solemn  inten- 
tion for  herself  and  her  heus,  to  accept  each  item  and  all  the  provisions  and 
stipulations  contained  in  the  last  will  and  testament  of  her  beloved  husband ; 
and  be«nse  of  provisions  made  for  her  on  certain  contingencies,  stated  in  the 
willt  and  in  order  to  comply  with  the  intentions  of  her  deceased  husband  as 
manifested  in  his  will.  For  these  purposes,  and  in  consideration  of  his  bequests 
and  of  the  benefits  and  advantages  she  will  derive  by  taking  and  adopting  the 
will,  she  does  by  these  presents,  accept  the  will,  and  consent  to  be  bound  by 
the  same,  with  all  its  conditions,  and  does  hereby  renounce,  relinquish,  and 
abandon  all  rights  of  community  dower,  by  the  courtesy  or  otherwise,  by  the 
laws  of  Louisiana,  Tennessee,  or  other  States,  where  this  property  may  be 
Mtaated,  that  she  may  be  entitied  to,  according  to  the  laws  of  those  States." 
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BAMELMM.  ^^^^  Moopog  to  the  ooBuniuity  of  aci|ii6ti  tod  guM,  wbkh  bad  beep 
iDTantoried  and  ekimed  for  ber,  the  ntifiad  befon  a  noluy  public  the  reoim- 
MtloD  of  tlM  oommooity*  abe  bad  made,  m  aoceptiof  a  aiuii  of  ton  tbonaand 
doilan  a  yaar*  aUowed  by  tbo  will  for  bar  aopport  dariog  bar  widowbood*  in  boa 
of  tbat  cmnmiuuty.  And,  aa  be  bad  given  ber*  fortber*  tbe  nae  and  enjoTment 
of  bia  Fanriew  plantation  daring  widowbood*  aa  anotber  conaideration  for  ber 
matrimonial  rigbtat  by  anotber  notarial  act.  made  abont  eigbteen  montba  after 
Ibe  death  of  ber  bnaband,  abe  renonnced  that  nae  and  enjoyment  in  fovor  of 
*'  the  laaac  Franklin  Inatitote,"  for  the  anm  of  thirty  thooaand  doUara,  expreaaly 
declaring,  that  abe  received  it  alao  in  oonaideration  of  the  rennnciation  of  her 
community  and  other  ri^ta. 

And  here  it  ia  proper  fnrtbar  to  obaerre,  that  Mrs.  fVoniUin,  having  con- 
Imeted  a  aecond  marriage,  in  1849,  die,  on  the  9th  of  Jan.  1850,  with  her  husband, 
elected,  by  an  act  before  a  notary  public,  to  take  the  hundred  thousand  dollaia 
matead  of  tbe  aonuity  of  aix  thouaand  doUara,  and  accepted  it  in  fuU  of  all  the 
righta  of  dower  and  any  other  rights  abe  ml^  have  upon  the  sncceasion  of  her 
lato  bnaband.  As  it  ia  clear  to  my  mind,  that  Franklin  gave  this  large  aum  in 
aatiafaction  of  the  communis  of  acqueta,  noder  tbe  expression  of  **  all  other 
rights,"  and  to  prevent  the  diviaion  of  his  estates  by  that  or  other  matrimonial 
rights,  I  think  she  should  be  compeUed  to  receive  it  for  the  consideration  for 
which  it  wu  gpven,  according  to  the  understanding  of  ber  forst  husband  and 
herself  until  her  second  marriage,  and  not  according  to  her  present  under- 
standing. 

Mrs.  Aeldsn  contends,  that  the  three  acts  by  which  she  renounced  tbe  com- 
munity of  acquets,  should  be  annulled,  becauae  made  under  errors  of  law  and 
fiust.  1.  That  at  the  time  she  renounced,  she  was  deceived  as  to  the  extent  of 
tbe  community  of  acquets,  by  which  she  baa  been  greatly  injured.  I  do  not 
think  she  was  deceived.  The  effects  of  the  community  were  inventoried 
minutely,  and  as  accurately  as  the  nature  of  the  case  admitted,  and  was  &irl{y 
appraised  and  exhibited  to  her  and  even  copied  into  one  oi  the  acts  she  signed. 
In  the  next  place,  I  do  not  think  she  has  been  injured  by  her  acts.  She  baa 
received,  under  the  acts,  in  consideration  of  her  renundations,  $130,000.  The 
evidence  does  not  satisfy  me,  that  Franklin  increased  bis  foitune  more  than 
$260,000  during  the  last  seven  yean  of  his  life,  while  the  communis  of  acquets 
was  in  existence. 

The  acts  were  made  while  doubts  existed  whether  she  was  entitled  to  any 
community  of  acqueto  at  all,  and  which  doubts  still  exist,  as  appean  by  the 
divisioo  of  opinion  of  this  court  on  that  aubject,  and  were,  therefore,  made  by 
way  of  compromisoy  and  might  be  considered  irrevocable  on  that  account. 

The  motives  expressed  in  the  acts,  to  cany  out  and  acoompUsb  the  wishes  of 
an  affectionate  husband,  of  a  highly  useful  and  benevolent  character,  be  having 
made  a  aplendid  provision  for  her  of  what  abe  choae  if  abe  remained  a  widow, 
and  one  hundred  ^ouaand  doUara  if  she  married  again,  should  have  great 
weight  in  the  oonsideration  of  this  part  of  the  subject.  As  other  than  pecuniary 
considerations,  a  respect  for  the  memory  of  such  a  husband,  operated  upon  ber 
in  accepting  his  will.  She  ia  not  to  be  permitted,  for  pecuniary  considerationa 
alone,  to  disturb  rights  veated  upon  that  acceptance  of  the  will  and  renaneia- 
tion  of  her  community. 

It  is  urged,  that  she  was  deceived  aa  to  the  amoast  ahe  waa  to  zecme,  by 
inheritance,  from  her  two  deceased  ohildreD,  it  being  repraaantod  that  abe  mm 


to  raeeiT*  Iwlee  u  mueh  m  the  kw  albwed  Imt.    If  tihfii  opinbn  bad  beeo  Suoobmioh  or 

ctimet»  alM  tnmldlnife  neeived  bMk  a  littto  mm  of  what  the  reDoanced  than    '*^n*»- 

tiw  hw  ^f6g  her.    She  would  have  reeebed  it  horn  her  raiTmog  child.    It 

woiiM  have  been  ao  inconsiderable,  and  the  aonrce  from  which  she  was  to  roceire 

it  was  of  svch  a  character,  that  I  cannot  befiere  it  operated  at  all  on  her  mind. 

Beside,  her  right  to  only  a  fourth  of  the  sncoessbns  of  her  children,  being  a 

textual  proYision  of  oar  law,  which  the  notary  or  any  citisen  conid  have  stated 

to  her,  it  is  probable  she  knew  the  extent  of  her  rights,  in  this  respect,  before 

she  signed  the  acts.    The  connsel  who  inadrertently  mistook  her  right  in  this 

respect,  was  not  present  when  the  fint  act  of  renunciatkm  of  her  oommonity 

of  acquets  was  made^    It  was  made  in  New  Orleans,  before  an  intelligent  and 

careful  notary.     She  was  surrounded  by  mtelligent  friends,  who  had  eveiy 

possible  means  of  knowing  what  is  fkmiliar  to  all.    I  cannot  belieTe  that  the 

inadrertance  of  her  former  counsel,  in  a  letter  to  her  father,  on  this  subject, 

some  time  before  her  renunciatioD,  had  the  least  influence  on  her  mind. 

It  is  said  she  was  made  to  beliere,  that  claiming  her  share  of  the  community 
would  be  dissenting  from  the  will  of  her  husband,  and,  in  diat  event,  she  could 
not  claim  the  legacies  made  to  her,  and  especiany  the  legacy  of  one  hundred 
thousand  dollars  in  case  of  her  second  marriage.  I  have  hastily  giren  my 
reasons  for  believing  this  advice  to  have  been  correct.  She  never  can  take  the 
hundred  thousand  dollars  bequeathed  to  her,  and  claim  any  matrimonial  rights 
from  her  late  husband's  estate,  of  any  kind  whatsoever. 

I  cannot  see,  in  the  whole  evidence,  any  reason  whatsoever  for  annulling 
settlements,  made  in  the  most  formal  and  solemn  manner,  by  a  lady  who  has 
enjoyed  the  best  opportunities  of  having  improved  her  own  mind,  and  no  doubt 
fully  availed  herself  of  them,  aided  by  a  most  intelligent  fiither,  and  able  and 
careful  counsel,  hosts  of  the  best  and  ablest  friends,  on  account  of  errors,  either 
of  law  or  foct,  which  do  not  clearly  appear  to  have  existed,  or  to  have  influ- 
enced her :  and  thereby  throwing  the  whole  succession,  thus  happily  settled, 
open  again  to  endless  litigation,  between  a  mother  and  her  child,  some  dosen 
years  hence,  when  the  child  marries  or  arrives  at  die  age  of  maturi^,  or  even 
with  the  instituted  heir  of  a  benevolent  and  afl^ectionate  husband. 

The  next  point  in  controversy  between  die  parties  is,  whether  any  part  of  the 
specie]  legacies,  left  by  the  deceased,  ought  to  be  paid  out  of  the  portion  accrumg 
to  the  forced  heirs. 

The  children  of  Franklin  were  the  forced  heirs  of  two-thiids  of  his  property, 
of  which  the  father  could  not  deprive  them.  Code,  1482.  Property,  in  the 
sense  of  this  article,  means  his  succession;  and  the  succession  is  the  transmis- 
sion of  the  rights  and  obligations  of  the  deceased  to  his  heirs.  Code,  867.  Two- 
thirds  of  his  rights  wero  transmitted  to  his  heirs,  with  no  other  duty  than  to  pay 
two-thirds  of  his  obligations.  The  aggrogate  of  his  donations,  therofore,  could 
amount  to  but  one-third  of  his  rights,  with  the  duly  of  discharing  one-third  of 
his  obligations.  The  point  submitted,  therefore,  seems  hardly  to  admit  of  a 
controversy,  and  requires  us  only  to  recur  to  these  deflnitions.  The  artide 
1703  of  the  code  is  express,  that  no  checks  or  conditions  can  be  imposed  on 
the  legitimate  portion  of  the  forced  heirs. 

But,  inasmuch  as  aO  the  sums  paid  to  Mrs.  Adden^  were  given  In  lieu  and 
oompromise  of  her  share  in  the  communis  of  acquets,  right  of  dower  and 
other  rights,  upon  the  estate  of  her  husband,  they  must  be  deducted  out  of  the 
general  estate,  as  claims  against  it,  and  not  out  of  the  disposable  portion. 
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SuccMNoii  OF     I  think  the  real  and  penonal  property  of  Franklin^  whereviMr 

^'^'    belongs  to  his  sncceasion,  and  mast  be  considered  in  determining  the  ainoaakaC 


the  disposable  portion.    And,  if  it  should  become  important  in  the  i 
of  the  estate,  I  have  no  donbt  that  the  whole  of  her  personal  proper^  i 
considered  as  belonging  to  the  place  of  his  domicil,  and  taaat  be  gofemed  and 
distributed  according  to  our  laws. 

By  far  the  most  important  question  is  the  fourth  and  last.  The  appeHants 
maintain,  that  the  dispositions  in  the  will  of  Iscmc  Franklin^  establishing  a 
seminary  of  learning  in  Sumner  county,  in  the  State  of  Tennessee,  are  valid  to 
the  extent  of  the  portion  of  his  property,  of  which  he  had  a  right,  by  law*  to 
dispose.  His  late  widow,  on  behalf  of  herself  and  child,  contends  that  those 
dispositions  to  establish  a  seminary  of  learning  in  Tennessee,  are  null  and  void, 
because  they  contain  substitutions  and  Jidei  commissa,  reprobated  by  law,  and, 
if  not  embraced  technically  within  the  definition  of  either,  arc  yet  in  opposi- 
tion to  the  whole  policy  of  our  law.  They  therefore  claim  the  whole  property 
bequeathed  to  the  seminary. 

I  am  of  opinion  that  the  dispositions  in  &vor  of  the  institution,  do  not  coqIub 
substitutions  or  Jidei  commUsa  reprobated  by  law,  and  that  so  &r  from  being 
opposed  to  the  whole  policy  of  our  laws,  that  they  are  most  highly  &vored  by 
our  laws,  as  they  are  by  the  jurisprudence  of  every  other  civilized  State  or 
country  with  which  I  am  acquainted. 

In  considering  this  subject,  I  will  take  for  granted,  that  a  testator,  m 
Louisiana,  can  make  every  disposition  of  the  property  acquired  by  his  induatiy 
and  economy,  or  good  fortune,  by  donations  mortis  causa  which  he  could  make 
by  donations  inter  vivos.  It  is  the  greatest  inducement  of  man  to  industry  and 
economy,  and  to  seek  good  fortune,  to  permit  him  to  give  that,  which  is  his 
'  own,  to  the  objects  which  he  deems  most  useful. 

Individual  industry,  economy  and  energy  in  conquering  fortune,  result  in  the 
general  welfare  and  prosperity  of  society.  The  interest  of  society  is  thus  pro- 
moted by  allowing  to  man  the  firee  disposal  of  his  property.  And  it  seems  to 
me  to  be  the  corresponding  duty  of  society  to  gratify  him  with  the  only  earthy 
consolation  he  can  enjoy  in  death,  the  confidence  in  society,  in  her  laws  and 
tribunals,  that  the  property  accumulated  by  the  toil  and  self-denial  of  his  life, 
shall  be  sacredly  appropriated,  according  to  his  will,  to  the  objects  dearest  to  \m 
heart,  and  most  approved  by  his  judgment. 

The  code  fully  authorizes  a  testator  to  dispose  of  his  whole  property  unless 
restrained  by  law.  Individual  interest  has  added  another  very  indefinite  res- 
training power  called  **  the  whole  policy  of  the  law,"  as  to  which  there  mnit 
necessarily  be  great  varieties  of  opinbn,  and  which  merits,  therefore,  but  iitsfe 
consideration. 

By  an  act  of  the  General  Assembly,  approved  the  25th  of  March,  1628,  ^*bII 
the  civil  laws  which  were  in  force  before  the  promulgation  of  the  Civil  Code  of 
1825,  were  abrogated."  Unless,  therefore,  an  article  of  that  code  or  a  statote 
can  be  presentod  to  me,  which  prohibits  a  testamentaiy  disposition,  or  with  which 
it  is  manifestly  inconsistent,  (as,  for  example,  articles  enforcing  morally  and 
duty,)  I  shall  connder  the  testamentaiy  disposition  valid,  and  cany  it  into  efibct 
if  possible.  And,  in  doing  so,  will,  in  pursuance  of  art.  1706  of  the  code« 
interpret  the  disposition  in  the  sense  in  which  it  can  have  effect,  rather  than  ta 
that  in  which  it  can  have  none. 

I  find  in  our  code  but  a  single  restriction  upon  dispositions  in  fiivor  of  a 
stranger,  and  tiutt  is,  when  the  laws  of  his  countiy  prohibit  similar  i 
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fiMB  bttog  made  in  &VDr  of  a  citizen  of  this  State.    Art.  1477.    Tliere  i«  no  Bvccianov  ov 
I  of  a  diapoaitioii  in  fii?or  of  a  foreign  State,  or  corporation,  created  fay       *^>uv 


it.  If  a  citisen  of  Louisiana  ehooae  to  bequeath  hie  property  to  the  Emperor  of 
China,  there  is  no  law  in  onr  code  to  profent  it.  Would  you  allow  a  despotic 
sovereign,  it  will  be  asked,  to  own  and  manage  property  in  Louisiana?  Cer^ 
tuttly,  until  the  equally  soToreign  State  of  Louisiana  prohibits  it  by  kw.  And 
Ifae  danger  of  the  existing  freedom  from  restraint,  in  this  rospect,  is  just  as 
imaginary  as  the  dangers  so  much  insisted  upon  in  the  argument  of  this  case,  of 
tying  up  property,  bequeathed  to  a  literary  institutioo,  from  commeroe.  When 
eittier  becomes  a  real,  and  not  an  imaginaiy  evil,  the  aofereign  Legislaturo  of 
LooiaiBna  wiH  readily  apply  the  proper  remedy,  a  prohibition  by  law.  In  the 
mean  time,  it  is  not  for  the  courts  to  imagine  danger  which  does  not  exist,  and 
make  laws,  destructiTe  of  freedom  and  right,  to  prerent  the  uoreal  evil. 

I  know,  too,  as  a  judge,  that  the  State  of  Tennessee  has  not  prohibited  by 
law  bar  citizens  from  making  bequests  in  favor  of  citizens  of  Louisiana.  And  if 
she  had,  or  art.  1477  of  our  code  was  intended,  by  way  of  rotaliation,  to 
prohibit  our  citizens  from  making  donations  mortis  causa  to  citizens  of  Tennessee, 
in  my  opinion  both  laws  would  be  void,  as  conflicting  with  the  2d  sect,  of  the 
4th  art.  of  the  Constitution  of  the  United  States,  guaranteeing  to  the  citizens 
of  each  State  aB  the  privileges  of  citizens  of  the  several  States. 

There  is  nothing  in  the  suggestion,  that  colored  citizens  of  other  States  mig^t 
have  rigjits,  forbidden  by  our  laws,  under  this  view  of  the  Constitution.  Prin- 
ciples of  kw  aro  to  be  illustrated  by  ordinary,  not  by  extreme  suppositions. 
I  hare  always  doubted  whether  colored  persons  could  be  citizens  of  a  State,  and 
much  noore,  that  they  can  be  dtizens  of  the  United  States,  for  whom  alone  the 
Constitutwn  of  the  United  States  was  adopted.  I  am  awaro  that  die  courts, 
amplioTe  jwrisdictUme^  have  held  them  citizens.  A  mere  suggestion,  immate- 
rial to  this  case,  does  not  render  it  necessary  to  refute  such  decisions. 

It  has  been  pressed  upon  the  court,  that  property  in  Louisiana  can  only  be 
bequeathed  to  a  legatee  in  being  at  the  death  of  the  testator,  and  then  capable  of 
accepting  the  lepcy.  The  late  Alexander  Milne  devised  half  his  large  estate  to 
create  and  establish  two  charitable  institutions  in  this  city.  It  was  done  under 
onr  advice,  as  his  confidential  counsel,  that  he  had  power  to  bequeath  any  part 
of  his  estate  to  a  charitable  corporation,  to  be  created  after  his  death,  if  the 
Legiskture  would  seasonably  incorporate  the  charitable  institutions.  I  based 
my  advice  upon  the  opinion,  that  the  provisbns  of  our  code,  relied  upon  to  the 
oontraryt  and  requiring  a  capacity  to  receive,  at  the  opening  of  the  succession, 
were  applicable,  in  terms  and  spbrit,  to  natural  persons  akne,  and  not  to 
establkhments  of  public  utility ;  that  there  was  nothing  in  the  code  which  pro- 
hibited the  creation  of  such  establishments  by  will ;  that  they  were  thus  created 
in  all  oountries,  and  greatly  fiivored  by  modem  philanthropy;  and,  that  it  could  not 
be  odierwise  in  Louisiana.  As  to  the  notion,  that  the  fee  of  real  property  could 
not  be  in  abeyance,  but  must  vest,  at  the  death  of  the  testator;  that  the  title  must 
pMS  out  of  the  deceased  with  the  breath  of  the  body,  to  an  existing  heir.  Had 
1  been  deluded,  like  many  kwyen,  with  that  unmeaning  jargon  of  words,  which, 
without  tb^w'g'ng  for  ourselves,  we  take  for  granted,  represents  necessary  realities, 
antU  I  carefully  perused  the  opinion  of  the  Supreme  Court  of  the  United  States, 
'm^aBC9a0oiInglisy,TheSaUors*SnugharharofNew  York,  3  Peters,  112. 

TbB  conclusions  of  the  court,  in  that  case,  seem  to  meet  eveiy  objection  to 
FravMw's  bequesti  as  to  the  point  under  consideration,  as  it  suj^rte^  the 
dsdsionas  to  MUn^s  will.    The  court  say,  ««if  the  first  mode,  pdntad  oat  by  the 
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SvccEuiou  or  testator,  for  canying  into  execution  hia  wilt  and  intentbn  witfa  respect  to  fStm 

FRAUKun.    ^^^^  cannot  legally  take  effect,  it  must  be  rejected,  and  the  w9l  stand  as  if  it 

had  never  l>een  inserted;  and  die  derise  would  then  be  to  a  corporation  to  be 

created  by  the  Legislature,  composed  of  the  several  officers  designated  in  the 

win  as  trustees,  to  take  the  estate  and  ezecote  the  trust,*'  pp.  114,  115. 

The  opinion  in  support  of  this  position  was  the  production  of  such  men  as 
Thompson,  Marshall,  McLean,  and  Baldwin,  then  on  the  Supreme  Bench.  It 
is  true,  the  most  learned  member  of  the  bench  delivered  an  able  dissenting 
opinion,  collected  from  the  learning  of  antiquity.  The  more  1  have  read  his  works, 
the  more  Ihave  found  that  he  substituted  the  learning  of  books,  almost  exclurively, 
for  the  study  of  men  and  things,  the  worst  species  of  substitution  in  ray  opinmn. 

The  decision  of  the  court  satisfied  me  that  a  testator  could  create  an  establish- 
ment of  public  utility  by  will,  and  if  the  sovereign  power  assented,  the  bequest 
would  be  effectual  against  his  heirs  before  the  courto  of  any  country  that  had 
thrown  off  the  shackles  of  mere  terms,  and  looked,  with  the  wisdom  of  modem 
civilization  and  philanthropy,  at  things.  I  therefore  advised  that  old  gentleman 
to  venture  half  his  fortune  on  the  faith  of  that  decision,  in  establishing  asylums 
bearing  his  name. 

Being  at  the  time  a  member  of  the  General  Assembly,  and  acting  under  as 
high  obligations  in  that  capacity  as  these  imposed  upon  me  in  my  present 
situation,  I  prepared  acts  of  incorporation  of  the  Milne  Asylums,  and  had  them 
passed  through  that  body,  without  a  dissenting  voice,  at  the  next  session  after  the 
deathof  the  testator.  ' 

Those  institutions  were  destined  to  encounter  the  most  powerful  attacks  by 
distinguished  counsel  on  behalf  of  the  heirs  of  Milne,  on  account  of  their  non- 
existence at  his  decease.  Those  efforta  were  successfully  resisted,  and  the 
validity  of  the  bequests,  though  the  donees  were  not  in  existence  at  the  death  of 
the  testator,  was  established  by  the  late  Supreme  Court,  in  an  opinion  marked  by 
great  ability  and  unanswerable  truth.  They  based  their  opinion  upon  the  power- 
ful reasons  given  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Inglis  V.  The  Trustees  of  the  Sailors*  Snugharhor  of  New  York.  Of  the 
correctness  of  that  able  opinion  I  never  entertained  a  doubt,  and  to  this  day 
subscribe  to  every  sentence  it  contains. 

The  great  argument  in  opposition  to  the  Milne  Asylums,  and  of  course  to 
the  establishment  of  the  seminary  of  learning  in  Tennessee,  by  the  will  of 
Franklin,  is,  that  the  bequesta  were  void,  because  the  institutions  were  not  in 
existence  at  the  time  of  the  death  of  the  testators.  The  objection  was  overruled 
in  the  saccession  of  MUne  ;  but  the  correctness  of  the  decision  is  still  zealously 
and  vehemently  assailed.  It  is  urged  that  the  general  rule  is,  that  the  legatee 
must  be  in  esse  when  the  succession  is  opened,  and  that,  therefore,  it  is  incum- 
bent on  the  appellanto  to  show  that  the  law  makes  an  exception  in  favor  of  die 
validity  of  the  bequest  in  controversy.  Besides  the  cases  already  referred  to, 
the  authorities  are  abundant,  that  the  exceptk)n  exista  in  England.  Many  are 
collected  in  the  very  able  argument  of  Mr.  Binney,  in  support  of  the  wiD  of 
Stephen  Crirard. 

In  my  opinion,  the  exception  had  ite  ori^n  in  the  civil  law,  long  befiyre  die 
English  customary  law  was  reduced  to  a  regular  system  of  jurisprudence.  With- 
out examining  minutely  the  Roman  law  on  this  subject,  1  shall  content  myselfby 
quoting  a  short  paragraph  fix)m  the  celebrated  compendium  of  Mackekly,  a  work 
universally  admitted  to  be  distinguished  for  ite  accuracy  and  aoundneas  of  doctrine. 
In  the  145th  paragraph  of  the  genenl  part  of  bia  work,  ho  says :    ^  Hie  tenn 
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pia  cautOf  deDote9  an  uutitntion  far  pioua  and  charitable  purposes,  or  for  the  Succsssioh  or 

public  benefit,  and  is  the  general  name  gi?eQ  to  eyery  establishment  which  has       ^"'^ii'* 

tor  its  object  the  promotbn  of  piety,  the  relief  of  necessitous  persons,  the  spread 

of  education,  or  the  advancement  of  science  and  the  arts.    Institutions  of  this 

kind  are  to  be  regarded  as  moral  persons  only,  in  case  they  have  been  recognized 

as  such  by  the  State,  by  way  of  approval  and  confirmation ;  otherwise,  they  lack 

the  capacity  for  rights,  and  cannot  acquire  any  thing.    But  the  confirmation  of 

them,  on  the  part  of  the  State,  may  be  subsequent  to  their  foundation,  and  then 

it  has  a  retrospective  effect  back  to  the  time  of  such  foundatioD.    If  snctkpia 

causa  be  confirmed  by  the  State,  and  thereby  recognized  as  a  moral  persoo,  it 

can*  not  only  have  rights  of  all  kinds,  and  make  acquisitions  inUr  vivos  as  well  as 

maiUs  causOf  but  it  also  enjoys  the  privileges  of  minors,  as  well  with  respect  to 

restitutio  in  integrum^  as  concerning  the  alienation  of  property. 

This  exception  to  the  general  rule,  as  thus  enunciated  by  Mackeldy,is  not,  as 
has  been  contended,  the  mere  creature  of  the  statutory  laws  of  Rome ;  but  has 
its  foundation  in  correct  reasoning  and  the  veiy  nature  of  things.  When  the 
lawmaker  lays  down  the  general  rule  relative  to  the  acquisition  of  rights  or 
proper^  by  natural  persons,  by  means  of  a  testamentary  disposition,  he  requires 
the  existence  of  the  legatee  or  testamentary  heir  at  the  time  of  the  death  of  the 
testator ;  for,  he  who  is  not  in  being  cannot  acquire  anything,  fi ut,  when  a  tes- 
tator is  desirous  of  becoming  the  founder  of  a  charitable  or  educational  iDstitution, 
he  does  so  on  the  implied  condition,  that  the  State  will  ratify  and  coafirm  his 
benevolent  intentions.  If  the  confirmation  is  withheld,  the  will  is  defeated ;  but  if 
granted,  it  operates  like  the  accomplishment  of  all  suspensive  conditions,  whether 
express  or  implied,  and  has  a  retroactive  effect.  The  correctness  of  these 
views  is,  I  believe,  recognized  in  every  system  of  jurisprudence,  both  ancient  and 
OQodern.  And  I  have  heard  nothing  in  the  argument  of  this  case,  to  induce  me 
to  entertain  the  slightest  doubt  of  the  soundness  of  the  able  opinion,  rendered  in 
the  case  of  the  Milne  Asylums. 

The  General  Assembly  of  this  State  took  the  same  view  of  the  subject  in  1825, 
in  authorizing  the  parishes  of  Point  Coup6e  and  West  Baton  Rouge,  to  accept 
the  legacies  of  Julien  Poydras,  to  endow  indigent  young  girls  of  those  parishes 
with  marriage  portions.  The  parishes  had  no  capacity  to  receive  the  donations, 
at  the  death  of  the  testator.  They  were  trusts,  so  much  denounced  in  this  case. 
They  were  perpetual  trusts,  the  interest  alone  of  the  donations  to  be  appropriated  • 

to  the  wishes  of  the  donor.  The  General  Assembly  authorized  the  parish  of  Point 
Coupee  to  accept  his  donation,  to  establbh  an  academy.  Avarice  has  never  sug- 
gested the  idea  of  contesting  the  noble  bequests  of  Poydrcu.  The  present 
eituation  of  his  donations  differs  in  no  respect  from  the  situation  of  Franklin's 
bequest,  except,  that  the  police  jury  of  Point  Coup6e  are  its  administrators  by 
authority  of  the  State  of  Louisiana ;  the  magistrates  of  Sumner  county  are  the 
administrators  of  Franklin's  bequest,  by  authority  of  the  State  of  Tennessee. 

So,  our  Legislature  gave  powers,  by  special  act,  to  the  city  of  New  Orleans, 
to  accept  the  bequest  of  SUpken  Qirard  to  this  city.  Powers  which,  no  doubt, 
the  city  possessed  before,  but,  as  doubts  had  been  suggested  to  render  assurance 
doubly  sure,  they  were  conferred  by  a  special  act,  thus  sanctioning  the  principle 
that  legacies  in  favor  of  corporations  do  not  lapse  by  the  incapacity  of  the 
oorporation  to  receive  at  the  death  of  the  teststor ;  but,  that  the  incapacity  might 
be  removed  retroactively  by  the  sovereign. 

The  General  Assembly  of  Penn^lvania  took  the  same  view  of  this  subject* 
by  enacting  a  laWt  immediately  after  the  opening  of  the  will  of  Ste$hen  Girardf 
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800CBMIO*  OF  Urnt  •«!(  flnll  be  lawfbl  fat  the  mayor,  akJermen,  and  dtiEeos  of  PUbdalplBit 
FujiKLni.  ^  ezoreiae  all  sach  jnriadidioD,  enact  all  such  ordioaocee,  and  to  do  and  ezeenla 
aD  rach  acta  and  things  whaterer,  as  nu^  be  necoaaaiy  and  cooronient  for  tlie 
foil  and  entire  acceptance,  execntion,  and  proaecation  of  aD  tlie  deriaeB,  beqoeMa, 
tnuta,  and  proriaiona,  contained  in  aaid  will."  Judge  Stoiy  dreir  np  tlie  deoinoo 
of  the  Sapreme  Court  of  the  United  Statea,  sanctioniDg  the  danae  in  die  will 
eatabUshing  the  Oirard  CoDege.  On  account  of  hia  preoonceired  newa*  ezpreaaed 
in  his  disaenting  opinion,  in  the  case  of  the  Sailora*  Snnghaibor,  he  preaeoted 
this  act  in  support  of  the  will,  only  as  *«  a  legislatire  expoeition  and  confirmatioo 
of  the  competency  of  the  corporatbn  to  take  the  property  and  estabfish  die 
college.'*  But,  if  it  had  become  necessary,  in  support  of  the  bequest,  to  rely 
upon  the  act  of  the  General  Assembly  alone,  I  have  no  more  doubt  than  of  my 
existence,  that  the  Supreme  Court  of  the  United  States  would,  as  in  the  case  of 
the  Sailors'  Snugharbor,  have  sanctioned  the  acceptance  and  execution  of  the 
bequest  by  the  city  of  Pluladelphia,  under  this  act  of  the  Legislature  alone. 

As  Judge  Story  left  the  matter,  the  legislative  action  of  a  State  mniA  have 
great  weight,  for  I  see  no  difference  between  the  legislative  and  judicial  inter- 
pretation of  laws  and  sanction  of  principles,  except  in  their  merit.  "Each  mnrt 
recommend  itself  by  its  intrinsic  merit,  to  the  intelligence  and  reason  of  man,  to 
command  respect  and  confidence. 

In  conformity  to  the  principles  established  in  all  these  cases,  the  State  of  Ten- 
nessee, being  advised  of  the  munificent  bequest  of  one  who  was  bom  within  her 
limits,  to  establish  a  seminary  of  learning  at  the  place  of  his  nativity,  has  done 
aD  she  could  to  avail  herself  of  that  munificence,  by  incorporating  the  aeminary 
under  the  name  of  **  The  Isaac  Franklin  Institute."  She  pve  the  corporatioii, 
the  trustees  and  superintendents,  ample  powers  to  carry  out  tiie  wiD  of  Frank- 
lin. And,  in  the  preamble  to  tiie  act,  exhibited  a  remarkable  deference  to  the 
laws  of  Louisiana,  and  the  opinions  and  action  of  her  courts,  whatever  they 
might  be,  and  evidentiy  recommended  fiiD  justice  to  aD  interested,  and  the 
aettiement  of  all  their  controversies  by  compromise. 

As  the  ^taie  of  New  York  gave  fuU  powers  to  the  trustees  of  the  SaikHra^ 
Snugharbor,  to  carry  out  the  bequest  of  its  founder ;  and  the  States  of  Pennsyl- 
vania and  Louisiana,  to  the  citizens  of  PhUadelphia  and  New  Orleans,  to  accept 
and  carry  out  the  wiD  of  Stephen  Girard;  and  the  State  of  Louisiana  to  the 
Milne  Asylum  to  accept  and  carry  out  the  wiD  of  their  founder ;  and  to  the 
parishes  of  Pbinte  Coup6e  and  West  Baton  Rouge  to  carry  the  noble  beqneats 
of  Julian  Poydras  into  effect,  so  the  sovereign  State  of  Tennessee  mi|^ 
incorporate  a  Dterary  institution,  to  be  established  within  her  Dmits,  and  give  aO 
the  powers  necessary  to  carry  out  the  wiU  of  its  founder.  The  finct  that  the 
bequest  was  made  by  a  citizen  of  Louisiana,  and  that  the  largest  portion  of  tiie 
property  is  situated  in  this  State,  can  make  no  differonce  in  the  eyes  of  fibend 
minded  men.  It  can  make  no  difference  in  the  eye  of  the  law,  because  our 
code  has  made  no  distinction  between  another  State  and  our  own,  and  foreign 
and  domestic  corporations,  in  this  respect. 

If  the  inatitution  had  been  estabUshed  in  West  Fehdana,  it  would  have  been 
maintained,  under  the  decision  in  favor  of  the  MUne  Asylums.  la  it  to  be 
destroyed  because  estabDshed  in  a  aister  State  ?  It  is  impossible,  without  m 
imperative  legal  prohibition  against  it. 

As  abready  stated,  it  became  necessary,  fiirthe  widow  and  h«r  of  Franklimt 
to  aucceed  in  diis  suit,  for  their  counsel  to  overthrow  die  solemn  opinion  of  o«r 
Supreme  Court,  in  tho   case  of  MUne  Asylums,  guaranteed  by  the  grattt 
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I  of  theSapreme  Comtof  the  United  States,  in  the  case  of  the  SaUon*  Bvceasnoir  o» 
SDn^JiBrbor,  aodf  by  what  was  done,  nther  than  said,  by  that  conrt,  as  to  the 
Ghvrd  College.  And  feeling  this,  the  counsel  have  boldly  attacked  that  decisioB 
ma  a  violation  of  our  laws.  They  have  not  succeeded,  in  my  opinion.  The 
Milne  Asylums,  the  Sailors'  Snugharbor  and  the  Girard  College,  remain  noble 
monuments,  not  only  of  the  munificence  of  their  founders,  but  of  the  legislative 
and  judicial  wisdom  which  maintained  and  carried  into  effect  the  benevolent 
dispositions  of  their  donors.  And  it  is  to  be  hoped,  that  The  Isaac  Franklin 
Institute  will  remain,  during  the  five  hundred  years  for  which  it  is  incorporated, 
an  equally  noble  monument  of  wisdom,  as  welt  as  of  benevolence. 

It  is  next  contended,  that  the  will  of  Isaac  Franklin  contains  a  substitution 
an^  a  fidei  commiasunh  which  are  prohibited  by  the  1507th  article  of  the  Civil 
Code.  The  article  is  in  these  words :  **  Substitations  and  fidei  commissa  are, 
and  remain,  prohibited.  Every  disposition  by  which  the  donee,  the  heir,  or 
legatee  is  charged  to  preserve  for  or  return  a  thing  to  a  third  person,  is  null,  even 
with  regard  to  the  donee,  the  substituted  heir,  or  the  legatee.  In  consequence 
of  this  article,  the  trebellianic  portion  of  the  civil  law  is  no  longer  a  part  of 
our  law." 

The  authorities  quoted  in  argument,  satisfy  me  that  there  is  no  substitution 
io  Franklin^s  will.  To  constitute  a  substitution,  the  donee  must  be  charged  to 
preserve  the  property  until  his  death,  and  then  return  it  to  the  substituted  heir 
or  legatee.  The  substitution  supposed  in  this  will  is,  that  Franklin  gave  the 
third  of  his  property  to  his  brothers,  and  charged  them  to  preserve  and  return 
it  to  thehr  heirs.  I  am  of  opinion  that  he  did  hot  give  the  property  to  his 
brothers  or  their  heirs,  but  merely  appointed  them,  as  trustees,  to  take  charge 
of  and  administer  it  for  the  seminary  of  teaming  in  Tennessee.  The  testator 
never  contemplated,  the  brothers  never  construed  the  will  as  conveying  any 
right  of  property  to  them.  The  manifest  meaning  and  intent  of  the  whole 
bequest  is,  that  they,  with  the  magistrates  of  Sumner  coonty,  shoo  Id  manage 
and  superintend  the  property  for  the  institution,  without  any  beneficial  interest 
in  it  themselves.  This  does  notconstitute  a  substitution :  a  term  which  embraces 
the  ownership,  and  not  the  administration  of  property,  and  implies  that  one 
ahonld  hold  the  property  for  another  during  life,  and  transmit  it  to  him  at  his 
death,  and  is  very  similar  in  its  eflTects  to  the  entail  of  the  English  law. 

A  fidei  commissum  is  created  when  property  is  given  to  one  for  another,  to 
▼est  in  the  latter,  immediately  at  a  given  period  or  upon  a  condition.  I  do  not  think 
the  will  contains  a  fidei  commissum,  because  the  property  was  not  given  by 
Franklin  to  his  brothers,  for  the  literary  institution,  but  was  given  to  the  insti- 
tution itaelf ;  and  that  the  title  remained  in  the  succession  of  Franklin  until  the 
seminary  was  incorporated. 

But,  if  it  be  conceded  that  the  title  to  the  property  was  given  to  the  brothers, 
Ibr  the  literary  institution,  and  was  to  be  transmitted  only  when  the  institution 
was  created  and  rendered  capable  of  receiving,  a  fidei  commissum  was  perhaps 
created,  but,  in  my  opinion,  one  not  prohibited  by  law. 

I  have  long  entertained  the  opinion,  that  the  article  1507  of  our  Civil  Code, 
when  adopted  in  the  Code  of  1808,  was  not  intended  to  introduce  new  princi- 
ples of  law  into  Louisiana,  but  merely  recognized  the  existing  law  at  the  time ; 
and  that  no  other  than  substitutions  and  fiiiei  commissa,  previously  unlawful, 
were  prohibited  by  it.  The  argument  of  this  and  other  causes,  lately,  have 
eoDirmed  me  in  this  opinion. 

66 
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BvocBttioH  OF  ThedigMtpraptredio  1 808,  was  Adopted  ai  a  digest  of  the  driJlawiUMD  in  fiwM 
RAVXLiii.  .^  ^^  Territofyof  Orieaos,  with  alteratioiM  and  amend  meats  adapted  to  its  prssesk 
system  of  go? eroroeDt.  The  digest  did  not  purport  to  make  any  amendment  of 
the  law  in  relation  to  substitutions  Bodfidei  ammiuan  and  none  flowed  from  tfao 
new  system  of  go? emment  in  Louisiana.  The  terms  of  the  article  indicsts, 
that  the  jurisconsults  were  adopting,  not  altering,  the  existing  Isws. 

The  words  of  the  code  are,  **  substitutions  Bodfidei  eammitsa  are,  end  remiiB 
prohibited ;"  equivalent  to  saying,  we  declare  what  is,  and  shall  remain,  the  hw 
on  these  subjects,  not  that  they  are  hereby  prohibited.  Now,  what  substita- 
tions  and  fidei  commissa  were  prohibited,  by  the  laws,  anterior  to  1808?  It  has 
often  been  decided,  that  the  laws  of  Spain  were  in  force  in  Louisiana  at  that 
period.  The  laws  of  Spain  on  the  subject  of  substitutions  and  fidei  eommtiM, 
are  summed  up  in  Filreno,  part.  1.  c  1,  J  3,  as  follows: 

**  Fidei  commissary  substitutions  have  come  to  us  from  the  Roman  law.  At 
Rome  they  were  not  held  obligatory  till  a  period  much  posterior  to  the  estsbiisfa- 
ment  of  the  republic.  All  depended  on  a  principle  of  good  faith  and  probity. 
The  order  of  successions  and  testaments  being  fixed  by  the  laws,  testators 
sought  a  means  of  leaving  their  property  to  proscribed  persons,  to  exiles,  to 
unmarried  men,  and  other  persons  who  could  not  inherit.  InstitutiDg  legal 
heirs  in  their  wills,  they  charged  such  heirs  to  restore,  or  deliver  up  their 
property  to  these  persons.  But  it  happened  frequently  that  the  fiduciary  hein 
appropriated  the  estate,  or  kept  it  back  longer  than  the  testator  had  ordered,  or 
that  others  were  unwilling  to  accept  or  enter  upon  the  inheritance,  in  order  to 
free  themselves  from  the  responsibility  which  brought  with  it  no  utility ;  and 
thence  it  resulted  that  fidei  commissa^  and  all  the  remaining  dispositioDs  in  the 
will,  failed,  to  the  prejudice  of  the  true  heirs  and  the  legatees.  Under  these 
circumstances,  Augustus  ordered  that  the  consuls  should  take  fidei  eommitm 
into  consideration.  A  praetor  was  created  to  try  the  lawsuits  which  srose  on 
this  subject.  Varioas  seoatus-consulti  were  made  to  restrain  and  remedy  the 
abuses  which  had  crept  in,  and  as  they  did  not  produce  the  desired  eifect,  it  was 
thought  expedient  to  give  an  intereat  to  the  fiduciaries.  For  this,  was  made  the 
trebellian  senatus-consuh,  thus  called  from  its  author  Trebellins,  the  Conaol*  by 
which  the  fiducisry  could  retain  the  fourth  part  of  the  inheritance,  hot  dindiog 
the  actions  and  the  charges  with  the  fidei  commissary  in  proportion  to  the  share 
of  each." 

I  am  satisfied  the  jurisconsult,  who  penned  the  article  1507  of  our  code,  bad 
this  section  of  Filreno  before  him,  ftom  the  remark  in  the  article  itself,  tint  in 
consequence  of  this  article,  the  trebellianic  portion  of  the  ciril  faiw,  is  no  longar 
a  part  of  our  faiw ;  which  remark  was  not  in  the  article  of  the  Napoleon  Code, 
which  he  copied. 

Now,  the  fidei  commitsiafy  substitutions  and  fidei  comsnissa  thus  eoDonitf^ 
ated  and  explained  by  Filreno,  were  thus  disposed  of  by  ordinance  of  Chaiies  the 
m,  in  May,  1789. 

«*  Considering  the  evils  which  flow  fivm  the  facility  which  has  existed  of 
entailing  estates  forever,  by  an  abuse  of  the  permission  granted  by  the  laws  la 
that  effect,  whereby  idleness  and  pride,  are  promoted  in  the  possessors  of  aisal 
entailed  estates,  and  in  their  children  and  relationa,  which  deprives  the  sroy, 
navy,  commerce,  the  arts  and  trades  of  their  aervkes,  I  have  resolved,  thst, 
henceforth,  no  one  can  found  an  entail,  nor  prohibit  forever  the  alienation  of  his 
eatateafor  that  purpose,  without  obtaining  my  previous  permisaion,  *   *  *  sad 
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Ae  conbraiy  is  only  penaitted  in  the  caae  of  great  public  utility."  Nons.  Reoop.  Succisiioif  ov 
lib.  10.  tit  17,  Law  12.  Fhahklui. 

It  was,  therefore,  sobstitutioof  which  changed  the  order  of  descents  and  fos- 
tered pride  and  laziness,  and  abstracted  property  from  commerce,  and  fidd 
nprnmiMa.  by  which  one  held  property  for  another  who  was  incapable  of 
receiving,  or  for  an  unlawful  purpose,  which  wero  prohibited  by  the  hws  of 
Spun,  in  force  in  1808,  and  which  the  jurisconsults  who  framed  the  code, 
declared  are  and  remain  prohibited. 

It  has  been  supposed,  however,  that  the  jurisconsult  who  penned  the  arlade, 
referred  to  the  laws  of  France,  not  only  because  he  was  bom  and  reared  under 
her  jurisprudence,  but  because  he  adopted  verhaiim^  the  language  of  the  Napo- 
leon Code  as  to  substitutions,  and  extended  it  to  fidei  eommisM.  If  so,  the 
result,  in  the  present  case,  would  be  precisely  the  same.  A  substitution  by  the 
French  and  Spanish  jurisprudence,  is  the  same,  and  inapplicable  by  its  exact 
definition  to  die  will,  of  Franklin.  In  France,  fidei  eommusa  were,  and 
remain  to  this  day,  lawful  for  lawful  puin[)oses,  and  were  reprobated  only  when 
Qsed  for  an  unlawful  purpose.  Now,  the  chapter  of  our  code,  in  which  the 
article  under  consideration  is  found,  troated  **  of  dispositions  reprobated  by  law 
in  donations  inter  vwo9  and  moTtit  cau$a^**  not  of  donations  which  were  not 
reprobated  by  law.  The  digest  did  not  purport  to  establish  new,  but  to  pub- 
lish existing  reprobations  in  donations,  and  using  in  the  article  the  terms  of  the 
Napoleon  Code  as  to  substitutions,  all  of  which  were  prohibited,  extended  the 
prohibition,  as  expressed  in  the  title  of  the  chapter,  to  reprolMM  fidei  eammitsa. 
The  donation  to  one,  to  hold  for  another  capable  of  receiving,  for  a  useful  and 
lawful  object,  and  from  good  motives,  was  never  roprobated  by  the  French 
Code,  or  any  other  system  of  laws.  Therofore,  I  am  obliged  to  express  the 
opinion,  that  our  late  Supreme  Court  fell  into  an  error  in  the  case  of  Towmmr 
▼.  Taumoir,  12  L.  R.  23.  And  to  conclude,  that  even  if  there  was  a  fidei  , 
cammUeum  in  the  bequest  of  Franklin  to  the  seminary  in  Tennessee,  as  the  J 
object  was  lawful,  and  the  trust  created  from  good  motives,  it  does  not  fiiU 
witiiin  the  reprobated  donation  of  which  alone  the  chapter  of  the  code  so  often  ; 
cited,  treats,  and,  thereforo,  is  not  a  donation  that  foils. 

From  a  full  consideration,  then,  of  the  clause  in  the  code  abolishing  Jiifei  eom- 
missat  the  time  and  ciroumstances  under  which  it  was  adopted,  and  the  title 
of  the  chapter  in  which  it  is  inserted,  I  am  of  opinion,  that  the  clause  means,  in 
the  English  language,  nothing  more  than,  that  trusts  for  unlawful  purposes  are 
abolished,  and  thus  truly  interpreted,  it  is  not  only  a  harmless  but  wise  provi- 
sion of  law. 

But  I  have  seen  so  much  litigation  growing  out  of  this  enactment  substan- 
tially in  the  Latin  language,  so  much  perversion  of  right  and  restraint  of  the 
Innocent  wishes  of  men  as  to  the  disposition  of  their  property,  that  I  shall 
hereafter  entirely  disregard  it,  as  having  been  inserted  in  oor  code  of  1825,  in 
violation  of  a  clause  in  the  old  and  present  Constitution,  requiring  the  laws  to  be 
published  in  the  English  language.  In  my  opinion,  the  constant  resort  to 
foreign  jurisprudence,  in  languages  dead  or  alive,  for  the  government  of  our 
State,  produces  a  baneful  effect,  and  was  intended  to  be  restrained  by  the  Act 
of  1828,  which  abrogates  all  civil  laws  which  were  in  force  before  the  promul- 
gation of  the  Code  of  1825.  They  are  to  be  looked  to  merely  as  a  means  of 
elucidation,  where  there  is  no  written  law.  But  in  such  cases,  there  is  an 
express  rule  prescribed  by  the  21st  article  of  the  coda.    The  judge  is  bound  to 
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BocoufioK  OF  proceed  aod  decade  aeeordiiig to  eqoitj and  establiBhed  angee.    Iniodecid- 
7ramklui«    ^^^  J  ^^  ^^^^^  impoM  any  refltnint  apoD  the  nmnificent  and  ooUe  difpoel- 
lioo  of  men*8  property,  where  I  find  do  restraint  imposed  by  the  code  sr 
"^  statutes. 

The  view  I  have  taken  of  the  articles  1506  and  1507,  prohibiting  dispositions 
reprolMted  by  law,  and  sobstitntions  and  fidei  commUsa^  shows  that  they  can 
have  no  effect  upon  Franklin's  bequest.  They  prohibit  the  pwpetuatioo  of 
property,  by  will,  in  persons,  beyond  one  life,  to  preserve  the  order  of  iegil  inheri- 
tance ;  they  prohibit  trusts  for  unlawful  purposes,  and  no  other  trusts.  The 
laws  of  France,  Spain,  and  of  our  own  code,  quoted  on  these  subjects,  refer  eacln- 
sively  to  natural  persons,  and  have  no  relation  whatsoever,  to  bequests  for  the 
establishment  of  institutions  of  public  utility.  These  could  be  founded  and 
permanentiy  established  in  France  and  Spain,  from  whence  we  derive  the  arti- 
cles of  our  code.  There  was  no  prohibition  to  tiie  contrary  in  those  coun- 
tries. And  so  far  from  there  being  a  prohibition  in  our  code  against  simiUr 
donations,  they  are  recbgnlzed  in  the  most  general  manner,  by  article  1536  of 
the  code.  **  Donations  made  for  the  benefit  of  an  hospital,  of  the  poor  of  a 
community,  or  of  establishments  of  public  utility,  shall  be  accepted  by  the 
administrators  of  such  communities  or  establishments.^'  If  there  be  no  admi- 
nistrators, as  is  the  case  with  an  establishment  founded  by  the  testator,  it  is  for 
him  to  appoint  them  or  direct  the  mode  of  appointment,  because  no  law  forbids 
it.  Or,  be  may  defer  to  the  Legislature  the  mode  of  their  appointment,  by  an 
act  of  incorporation.  As  establishments  of  public  utility  are  in  general  intended 
to  be  perpetual  from  their  nature,  so  donations,  made  in  order  to  found  them, 
are  generally  made  perpetual  in  their  charter.  The  property  bequeathed  may 
be,  and  generally  is,  converted  into  a  perpetual  fund  to  support  the  establish- 
ments by  its  revenues. 

There  is  no  law  which  forbids  the  perpetuity  of  establishments  of  public 
utility,  and  no  policy  adverse  to  them,  nor  any  law  which  forbids  the  perpetual 
endowments  of  such  establishments.  So  far,  there  has  not  been,  in  this  State, 
the  perpetual  destination  of  property  to  such  establishments,  by  will,  to  such  an 
extent  as  to  create  the  least  detriment  to  commerce  or  restraint  upon  aliena- 
tions, injurious  to  the  public. 

I  doubt  if  that  will  ever  be  the  case  in  this  State,  where  proper^  thus  des- 
tined by  some,  is  soon,  by  waste,  extravagance  and  unfiftithfulness,  again  thrown 
back  into  commerce  and  speculation.  When  evils  shall  arise  from  the  accumu- 
lation of  inalienable  property,  by  its  destination  to  establishments  of  public 
utility,  the  sovereign  Legislature  to  whom  it  rightfully  belongs,  will  afford  the 
remedy.  Courts  are  not  to  usurp,  witiiout  law,  the  business  of  remedying  or 
preventing  the  evils  which  are  yet  at  least  only  imaginary. 

Trustees  or  other  administrators  of  these  institutions,  must  accept,  hold  in 
trust,  and  administer  these  donations  for  the  institutions.  These  institutions  are 
corporations,  and  can  only  act  by  trustees,  directors,  administrators  or  others. 
By  them  they  are  expressly  authorized  to  act  by  the  429th  article  of  our  code. 
They  are  likened  to  minors,  by  the  French  commentators.  Others,  from  neces- 
sity, must  act  for  them.  And  after  all,  this. system  of  trusts,  frightful  only  in 
imagination,  amounts  to  this,  that  the  property  is  in  reality  given  to  persons 
incapable,  not  of  receiving,  but  of  administering  the  property ;  and  trusteea  are 
appointed  who  have  the  power  of  administering  it  for  the  incapable  owner,  and 
nothing  more.    And  the  system  must,  from  the  nature  of  the  case,  exist  as  to 
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•n  iBSttatioitf  of  public  ntiliQr  and  id  all  couDtriea.    Our  syitem  of  laws  is  foil  SoccimoH  or 
of  tnulB.    Ezocntonafo  trasteoB;  syndics  are  trustees;  curators  and  tutors     '*^*i'>"' 
are  trustees.    The  directors  of  assyloms  and  all  charitable  institutions,  are 
trustees  of  aU  the  donations  daily  made  to  them.    The  list  of  such  trusts,  mig^t 
be  multiplied  almost  indefinitely.    And  I  know  of  no  restraint  upon  ibem, 
escept  when  they  are  reprobated  by  law. 

I  come  now  to  apply  these  principles  to  the  controverted  bequest  in  Franklin^s 
will.  He  gave  one-third  of  his  estate  to  establish  an  academy  or  seminary  of 
learning  in  Sumner  county,  in  the  State  of  Tennessee,  for  the  purpose  of  giv- 
ing his  descendants,  and  the  descendants  of  his  collateral  relations,  and  the  poor 
children  of  the  county,  a  substantial  and  good  English  education,  and  such  other 
and  higher  and  ornamental  branches,  as  the  revenues  of  the  bequest  would  enable 
his  trustees  to  accomplish. 

The  establishment  of  a  seminary  for  education,  in  a  sister  State  endeared 
CO  us  by  so  many  recollections  of  common  sacrifices  and  brilliant  achievements; 
connected  with  us  by  a  commerce  so  highly  beneficial  to  both,  and  by  a  constant 
intercourse  which  renders  us  so  homogeneous  in  character,  must  be  regarded  by 
all  oar  citizens  as  an  establishment  of  public  utility. 

It  was  said  in  atsrament,  that  the  bequest  was  an  attempt  of  the  testator  to 
gratify  his  pride,  by  establishing  a  kind  of  aristocracy  in  his  family.  The  few 
relics  of  his  character  left  in  the  record,  will  scarcely  justify  the  remark  on 
behalf  of  his  widow  and  child.  If  he  had  devoted  the  seminary  to  attract  around 
it  only  the  descendants  of  his  blood  relations,  for  the  purpose  of  enjoying  its 
advantages,  the  only  aristocracy  it  conferred  was,  to  receive  the  best  of  all  lega- 
cies, in  the  language  of  the  will,  a  substantial  and  good  English  education.  But, 
it  will  be  seen  by  the  will,  that  his  munificence  extended  to  all  the  poor  chiklren 
of  his  native  county,  of  unexceptionable  character.  Having  acquired  great 
wealth,  by  his  own  exertions,  by  industry,  economy  and  good  fortune,  when,  by 
will,  he  undertook  to  make  the  best  disposition  of  it,  in  prospect  of  death,  after 
providing  mtet  magnificently  for  his  own  immediate  household,  he  turned  his 
thoughts  to  those  connected  with  him  by  blood,  and  to  his  native  county,  remem- 
bered its  poor,  and  provided  an  establishment  in  which  they  could  receive  the 
greatest  blessing  of  life,  a  good  and  substantial  Eagliah  education.  This  must  be, 
in  the  language  of  our  code,  an  establishment  of  public  utility,  and  forbidden  by  no 
biWt  human  or  divine. 

He  pve  the  property  to  the  institution.  No  other  interpretation  can  reason- 
ably  be  given  to  the  terms  of  the  bequest.  And  we  are  bound  by  law  to  inter- 
pret it  so  as  to  give  it  effect,  and  not  to  annul  it.  The  trustees  and  magistrates 
of  the  county  were  appointed,  merely  to  administer  and  manage  it  foraninstitu- 
tioD«  which  could  not  do  so.  The  children  were  the  donees,  until  the  institu- 
tioD  was  incorporated.  The  children  could  neither  receive  nor  administer  the 
property.  And  yet,  they  could  take  the  bequests,  indefinite  as  they  were. 
It  was  so  decided  by  our  late  Supreme  Court,  in  the  Succession  of  J,  C  Mavy^ 
2  R.  R.  440,  as  to  a  bequest  to  the  poor  of  New  Orleans.  And  whoever  wishes 
to  see  aD  the  decisions  settling  the  jurisprudence  on  this  subject,  are  referred  to 
the  great  argument  of  Mr.  Binney,  for  the  city  of  Philadelphia,  in  the  contest 
as  to  Mr.  Girard*s  will. 

Suppose,  however,  we  consider  the  question  in  the  point  of  view  the  appel- 
lee's counsel  contend  it  aught  to  b'e  considered,  what  wiU  be  the  legal  result  1  As 
to  the  great  and  leading  object  of  Isaac  Franklifh  there  can  be  no  doubt :  it  wai 
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SoccBMiov  or  to  found  an  inattetioD  ibr  the  edoeitioiit  not  only  of  the  childran  of  hio  own 
Faamklim.  ji^iiiijoiifl,  bot  of  aB  the  children,  ao  ftr  m  the  meana  pnifided  wonld  admit,  of 
hia  oatife  conntj.  That  thia  object  waa  le^al,  and  highly  landaUe,  cannot  be 
diaputed.  The  inqniiy,  then,  ariaea,  whether  there  ia  anything  illega]  or  ooo- 
trary  to  public  policy,  in  the  meana  by  which  FranJdm  aooght  to  acoompliah 
that  object  ? 

Now,  if  he  did  convey  the  title  to  the  property  deatined  for  the  endovrment 
and  Bupport  of  the  aemtnaiy,  to  hia  brothera,  William  and  JanuM  Franklinj  they 
were  only  the  inatrumenta  through  whoae  agency  the  aeminaiy  waa  to  be 
eatablished  and  adminietered,  until  the  Legisiaturo  of  Tenneaaee  ahould  paaa 
the  neceaeary  acta  incorporating  the  aeminary,  and  providing  for  ita  adminiatra- 
tioo.  Thia,  then,  ia  a  tmat,  uncoupled  with  an  intereat,  veated  in  two  peraona, 
for  the  purpoae  of  accompliahing  a  lawful  object,  aa  aoon  after  the  teetator'a 
death  aa,  in  the  nature  of  thinga,  it  could  be  dooe.  Ia  auch  a  truat  void,  aa  pnH 
hibited  by  law,  or  repugnant  to  public  policy?  The  queation  preaenta  preciaely 
the  caae  of  Mathurin  t.  Livaudais,  in  which  the  deciaion  of  our  Supreme 
Court,  in  favor  of  the  truat,  haa  alwaya  been  approved.  It  ia  a  truat,  uncoupled 
with  an  iotereat,  valid  by  the  aettled  juriaprudenceof  our  State  since  that  deciaion ; 
and,  therefore,  if  even  a  Jidd  commi$$um,  tolerated  and  permitted  by  our  lawa, 
like  many  others,  whero  the  end  to  be  obtained  by  them  waa  legal  and  laudable. 

The  dispositiona  of  the  will  being  lawful,  It  ia  the  imperative  duty  of  the 
courts  to  carry  them  into  effect,  even  if  the  mode  of  doing  so,  directed  by  the  teata- 
tor,  should  fail  or  be  unlawful,  aa  in  the  case  of  Clagu^i  Widow  v.  His  Execu- 
tors, 13  L.  R.  7. 

What  law  of  Louisiana  prevents  ua  from  adopting  the  reaaonable  rule  of  Lord 
Ttolbot,  in  Hopkins  v.  Hopkins,  that,  in  such  cases,  the  method  of  the  courts  ia, 
not  to  aet  aside  the  intent,  because  it  cannot  take  eflfect  so  fully  aa  the  testator 
desired,  but  to  let  it  work  as  far  as  it  can ;  or,  of  the  Maater  of  the  Rolls,  in 
Frelluson  v.  Woodward,  that  if  the  court  can  see  a  general  intention,  conaiatent 
with  the  rulea  of  law,  but  the  testator  haa  attempted  to  carry  it  into  eflfect  in  a 
way  that  ia  not  permitted,  the  court  is  to  give  effect  to  the  general  intention, 
though  the  particular  mode  shall  fail.  4  Vesy,  Jr.  329.  I  Pierro  Williama, 
332.    2  Brown'a  Chan.  51. 

The  modea  of  canying  the  will  into  effect,  are  mere  incidenta  to  the  will,  and 
do  not  affect  its  substantial  and  valid  dispostlaons.  If  the  modes  prescribed  for 
carrying  them  into  effect  are  impoaaible  or  contrary  to  law,  they  aro  reputed  not 
written,  (Art.  1056,)  and  the  courta  will  cause  them  to  be  executed  by  other 
means.  The  executors  are  bound  to  see  the  will  faithfully  executed,  aa  long  aa 
they  live,  unless  discharged ;  and  in  that  case,  if  necessary,  the  courts  will 
appoint  dative  executors.  Though  I  by  no  means  consider  it  necessaiy  or 
proper,  in  the  present  caae,  to  annul  the  invaluable  dispositions  in  this  will, 
becaose  the  forms  prescribed  for  carrying  them  into  effect  may  be  considerod 
objectionable  ;  it  would  be  the  aacrifice  of  an  object  of  groat  public  utility  to 
immaterial  forms,  which  can  never  be  done,  except,  by  what  too  often  occurs, 
the  sacrifice  of  public  righta  to  individual  interest. 

The  perpetuity  of  the  donation,  however,  ia  made  a  aerioua  objection  to  ita 
validity.  It  is  said,  the  rovenuea  alone  of  the  property  bequeathed  to  the  insti- 
tution, aro  destined  to  ita  aupport  for  five  hundred  years ;  that  thia  takea  the 
property  itself  out  of  commeroe,  and  renders  it  inalienable,  to  the  great  injury 
of  the  State  of  Louisiana. 
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There  is  no  express  prohibition  of  the  alienatioD  of  the  property,  bat  as  the  Svcckssiov  or 
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will  directs  the  institution  to  be  supported  out  of  the  revenues,  and  as  the  object, 
the  support  of  a  seminary  of  learning,  is  from  its  nature  intended  to  be  per- 
petual, it  was  no  doubt  the  wish  of  the  donor  that  the  property  should  remain 
inalienable.  I  find  no  law  of  our  State  opposed  to  the  inalienability  of  property, 
destined  by  its  revenues  to  support  ap  institution  of  public  utility,  intended  from 
its  nature  to  be  perpetual.  And  all  good  policy  indicates,  that  such  property 
should  be  inalienable  to  prevent  the  waste,  extravagance  and  exposure  to  total  loss, 
by  being  converted  into  money.  There  is,  and  always  will  be,  plantations  and 
property  enough  for  sale  in  Louisiana,  without  forcing  into  the  market  the  very 
few  that  will  ever  be  destined,  by  their  revenues,  to  the  support  of  establish- 
ments of  public  utility.  The  equal  distribution  of  estates  among  children  and 
other  heirs,  by  our  laws,  and  many  other  causes  which  it  is  unnecessary  to 
detail,  will  forever  prevent  the  burdensome  accumulation  of  estates  or  their 
inalienability  to  an  extent  at  all  injurious  to  the  State ;  and  when  that  occurs,  the 
sovereign  State  may  direct  the  alienation  of  the  property,  and  prohibit  its  inaliena- 
bility in  future.  At  present,  perhaps,  a  greater  evil  consists  in  the  constant 
changes  of  estates,  so  as  to  counteract,  in  some  degree,  their  permanent  improve- 
ment and  increase^  productiveness. 

It  is  asked,  can  the  sovereign  State  of  Tennessee  directly,  or  by  a  corpora- 
tion of  her  own  creation,  be  permitted  to  hold  and  administer  estates  in  Loui- 
siana, the  revenues  of  which  alone  are  to  be  expended  ?  Certeinly  !  because 
there  is  no  law  of  this  State  prohibiting  a  sovereign  State  from  receiving  a 
legacy  from  a  citizen  of  Louisiana,  nor  a  corporation  created  by  that  State ;  nor, 
in  my  opinion,  any  policy  of  our  State  opposed  to  it. 

The  idea  has  been  much  urged,  that  our  code  prescribes  certain  rights  of 
property,  and  can  recognize  no  others  at  the  will  of  individuals.  There  is 
ownership  perfect  and  imperfect,  the  right  of  usufruct,  use  and  servitude.  In 
my  opinion,  but  a  single  right  of  property  is  established  by  FranklirCs  will,  and 
that  is  ownership  in  favor  of  his  seminary.  His  intention  is  clear  to  give  the 
property  to  the  seminary,  but  its  revenues  alone  are  to  be  used.  This  restriction  is 
but  a  mode  of  administration,  which  he  had  a  right  to  impose  on  the  institution 
he  founded,  and  is  not  a  modification  of  the  title  to  the  property.  Re  had  the  right 
to  impose  it,  because  the  institution  is  to  be  likened  to  a  minor,  incapable  of  selling  his 
property,  or  of  even  administering  it,  but  entitled  to  its  revenues  for  his  support. 
He  is  the  owner  of  his  property,  but,  from  minority,  disabled  from  administering, 
much  less  from  selling  it.  The  FrankUn  Institute  was  created  with  the  sam e  disa- 
bilities, which  the  founder  imposed  on  account  of  its^assimilation  to  a  minor. 

There  can  be  no  objection  to  this  mode  of  administration,  because  it  is  almost 
universally  adopted  as  to  the  endowment  of  institutions,  and  because  no  law  or 
policy  of  the  State  forbids  it.  Usage,  in  default  of  express  law,  fully  justifies  it, 
as  prescribed  by  article  21  of  the  Civil  Code. 

If  the  revenues  were  to  be  received  by  another  person  than  the  owner,  it 
would  constitute  a  kind  of  usufruct.  But  as  the  revenues  are  to  be  enjoyed  by 
the  owner,  the  ownership  is  perfect,  and  there  is  neither  usufruct  nor  servi- 
tude. If  a  restraint  upon  alienation  had  been  established,  that  would  have 
affected  the  administration,  not  the  ownership  of  the  property.  Such  restraint 
is  highly  useful  in  the  foundation  of  charities,  or  the  endowment  of  institutions 
for  education,  to  prevent  waste,  extravagance  and  even  total  loss;  but  they  relate 
to  the  administration  and  destination,  not  the  ownership  of  the  property,  and 
may  be  always  changed  by  the  sovereign  power  of  the  State. 
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Bpccmioii  or  The  deiliiMtioD  of  tb«  ioterMt  of  th«  dtv,  fiir  «?w"»plf,  in  te  mtanmnka, 
does  not  affect  its  ownenhip  of  that  ioterest.  The  deatioatioii  of  ita  ground- 
rents  to  particniar  objects,  of  the  re? enaes  of  its  mazkets  to  a  sinking  land  to 
eztingoish  kiaos,  based  upon  their  faith,  renders  the  pnpBtty  inalienable,  bnt 
does  not  destroy  the  ownership  of  the  city,  becanse  it  affects  the  administnlion, 
not  the  title  of  the  property.  To  apply  these  observations  to  the  present  case, 
the  property  is  to  be  administered  for  the  iostitatk>n,  in  such  a  manner  that  die 
capita]  shall  be  presenred,  and  the  rovennes  only  expended  fiir  the  sapport  of 
the  Franklin  Institute.  The  trustees  of  the  property  are,  therofore,  meroly 
administrators  for  the  owners  of  the  property,  and  limited  to  the  expenditoro  of 
its  rorenues. 

These  principles  might  be  illustrated  by  reference  to  the  Roman  distinction  and 
definitions  of  property,  thejuifruendh  the  jus  tUendi  and  the  jut  abutemii,  but 
they  are  more  easily  understood  by  all  in  the  English  language,  and,  tfaerofore, 
the  reference  on  my  part,  at  leasts  would  be  but  useless  pedantry. 

If,  however,  such  ownership  or  admioistration,  as  is  created  by  this  wiD, 
becomes  burdensome  to  our  State,  or  adverse  to  our  interest,  it  is  always  com- 
petent to  our  soveroign  State  to  direct  it  to  cease,  as  there  is  no  express  prohi- 
bition in  the  will  to  alienate  the  property ;  and  our  Legislature  might  direct  the 
alienation  of  the  property,  at  any  time,  without  violating  even  the  terms  of 
the  will. 

I  feel  it  an  imperative  duty  of  the  office  I  hold,  to  guard,  with  all  possible 
strictness,  the  conjections  of  all  wills,  except  in  the  olographic  form,  on  account 
of  the  horrid  impositions  which  have  been  practiced  upon  men  in  artieulo 
mortis,  under  the  pretext  of  wills. 

But  when  it  is  ascertained,  beyond  a  doubt,  that  a  man  has  made  a  will,  it  is 
a  more  imperative  duty,  in  my  opinion,  to  carry  it  into  full  and  entire  effect, 
unless  forbidden  by  express  law.  And,  in  doing  so,  I  will  not  regyird  much  the 
whole  policy  of  the  law,  terms  of  veiy  different  meanings,  in  the  minds  of  dif- 
ferent men.  As  in  the  case  of  the  great  bequest  of  Stephen  Girard,  it  was 
contended,  with  apparent  sincerity,  by  the  ablest  counsellors  in  the  Union, 
elevated  above  the  mere  influence  of  fees,  that  the  liberal  principle  of  the  testa- 
tor, excluding-  religious  proselytism  from  his  college,  was  not  only  against  the 
whole  policy  of  human  laws,  but  a  direct  violation  of  Divine  legislatbn. 

Upon  the  whole  case,  I  think  every  clause  of  the  testament  of  Isaac  Frank- 
lin can  legally,  and  ought  to  be  carried  into  full  and  entire  effect.  And,  espe- 
cially, that  the  great  monument  of  wisdom  and  benevolence  which  he  attempted 
to  erect,  should  be  left  to  perpetuate  his  memory,  since,  in  my  opinion,  neither 
our  laws  nor  any  motives  of  public  policy  exist  for  crumbling  it  to  the  dust. 


John  B.  Chandler  v.  Mary  Hough  et  al. 

Where  the  plaintiff  aUeged,  in  hia  petition,  that  he  was  of  age,  and  the  jadge  oonld  not  hare 
acted  en  it,  nnleia  he  waa  latiafied  of  the  fact,  the  action  of  the  Jndge  createi  a  preanmp* 
tion  of  plaintiff'i  mi^rity.  which  can  only  he  overthrown  by  dear  proof  of  minority. 

Where  witneiiea  apeak  poaitively  and  minutely  of  facta  in  which  they  were  not  intereatad. 
and  which  happened  many  yeara  before,  when  the  witaesaes  were  children,  their  tea- 
timony  will  not  be  sufficient  to  form  a  groandof  belief. 
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APPfiAL  ten  tke  Fint  Difkriet  C^iirt  of  NewOriewM,  i^tr^         E.  H.    Obatoub 
Jtf«rr«  lor  pteiatiff.    J2.  Af.  Ccsier.  9^.  S.  UpUm,  A.  A.  Fra^ser,  P.  S.       houqh. 
Wmfidd,  ArmoMd  FUai,  Q.  B.  Dunoan,  H.  D.  Ogdeti,  C.  M.  Enmer$an,  B. 
C.  SUiUf  ud  Jokn  mntHnp,  iut  defiuidaoti.    By  Iho  oourt:  (SlideU,  J., 

Rotrt  J«    The  ptoiotifff  af   tole  heir  of  llie  testatrix,  Raekd   Bawmter, 
I  to  oioii  the  ofdere  of  the  court  for  the  iole  of  the  property  of  the  sac- 
I  of  lufl  mother,  and  the  jvdgmeat  of  homokfatioii  readered  on  the  finaJ 
leooQOt  of  the  executor,  oa  two  grounda : 

Fiiat:  That  he  waa  a  minor  when  the  judgment  and  <ffden  of  eale  were 
ghrea,  and  that  he  Vaa  not  repveoented  in  them. 

Second :  That  aaid  orders  and  judgment  were  obtained  by  fraud  and  malprac^ 
tices,  in  coDsequence  of  which  the  entire  assets  of  the  succession  were  wasted 
and  dilapidated. 

The  defendants  have  denied  the  fraud  and  malpractices  charged,  and  aveired, 
that  the  plaintiff  was  of  age  and  a  party  to  all  the  proceedings ;  and  that  the 
orders  and  judgment  of  the  court,  in  the  premises,  are  binding  upon  him. 

The  district  judge  rejected  the  plea  of  minority,  but  reversed  the  judgment 
of  homologation  as  frr  as  related  to  three  of  the  defendants,  and  gave  judgment 
against  them  &r  the  amount  allowed  them  in  the  account,  resernng  their  lif^ta 
to  prove  such  claims  as  they  may  have  agaiust  the  succession.  The  plaintiff 
alone  has  appealed. 

The  tsstament  of  Bachd  BamdtUrt  bears  date  the  eth  of  March,  1847. 
She  states  in  it,  that  the  plaintiff  was  nearly  twenty-one  years  of  age.  On  the 
8th  of  June,  1847,  the  plaintiff  himself  filed  a  petition,  praying  to  be  recognized 
as  heir  of  the  testatrix,  in  which  he  averred,  that  he  was  then  of  age.  The 
court  being  satisfied  of  that  fact,  and  of  his  right  as  heir,  ordered  him  to  be 
recognised  as  such.  In  Jufy,  1847,  before  the  date  of  the  orders  and  judgment 
complained  o(  he  presented  another  petition,  in  which  he  still  represented  him-  • 

self  of  age,  and  prayed  to  be  put  into  possession  of  the  snccessbn. 

The  district  judge  considered  these  acts  and  declarations  of  the  mother  and 
eon,  as  making  h prima  facia  case  against  the  plaintiff;  and,  being  of  opinion, 
that  the  evidence  adduced  to  prove  his  minority  was  insufficient  to  destroy  the 
effect  of  those  acts  and  declarations,  he  rejected  the  plea  of  minori^  and  main- 
tained the  orders  of  sale  of  the  property. 

Much  weight  is  due  to  declarations  made  in  testaments.  The  presumption  of 
truth  which  the  law  attaches  to  them,  is  carried  so  fiir,  that  impossible  condi- 
tions appended  to  the  dispositions  they  contain,  which,  if  found  in  a  contract, 
would  avoid  it,  on  the  ground,  that  the  parties  who  stipulated  them  could  not 
have  been  serious  and  truthful,  when  found  in  testaments,  are  considered  as 
inserted  inadvertently,  and  are  reputed  not  written. 

The  decUffation  of  the  mother  was  followed  by  the  petition  of  the  plaintiff,  in 
which  he  stated,  that  he  was  of  age.  The  judge  could  not  juve  acted  upon 
that  petition,  unless  he  was  satisfied  of  that  fiict.  And  as  he  V  act,  the  pre- 
eumption  of  amma  rite  acta,  which  attaches  to  judicial  proceedings,  should 
prevail  against  the  plaintiff  until  his  minori^  is  clearly  proved.  It  was  urged 
in  argument,  that  the  attorney  of  the  executor  represented  him  in  this  pro- 
ceeding, and  that  he  falsely  stated  he  was  of  age,  in  order  to  legalize,  by  his 
presence  in  court,  the  frauds  in  which  they  were  both  engaged  to  his  prejudice. 
^Riis  objection  loses  its  weight  when  it  is  considered,  that  be&re  any  of  the 

66 


44St  SUPREME  COURT  OF  LOUISIAKA. 

OHAniLKft  proeeedmgB  oomplained  of  took  plaeo»  he  employod  other  eoniMel  to  came  him- 
Houan.  >®1^  to  be  pat  into  poMession  of  the  enoceesioD,  to  whom  he  also  repreoented 
that  he  waa  of  age.  He  now  atatea,  that  hia  mother  and  himaelf^  were  in  errar 
in  relation  to  the  year  of  hia  birth ;  bat  he  no  where  allegea  in  hia  pleadingii 
nor  haa  he  ahown,  when  and  in  what  manner  he  diaoovered  the  error  ;  in  the 
meantime,  third  partiea  have  acted  apon  the  atate  of  facta,  that  he  and  hia 
mother  have  created,  and  the  decree  of  court  reattng  npon  the  truth  of  thoae 
facta,  and  have  paid  oot  their  money  for  the  property  of  the  ancoeaaion,  which 
they  have  purchaaed  in  good  faith.  We  fully  concar  with  the  diatrict  jndge, 
that  the  error  alleged,  ahould  have  been  concInaiTely  proved,  and  that  anleae  it 
waa,  the  plaintiiT'a  caae  waa  not  made  out.  The  teatimony  offered  by  him  on 
thia  branch  of  the  caae,  waa  taken  under  commiaak>o.  We  have  peruaed  it 
with  great  care,  and  are  unable  to  aay,  that  it  haa  carried  conviction  to  our 
minda,  or  that  the  diatricl^  judge  did  not  give  it  the  credit  to  which  it  waa  enti- 
tled. The  facta  in  relatiok  to  which  the  witneaaea  teatify,  occurred  in  1826  or 
1627,  at  which  time  the  only  two  who  awear  poaitively,  were  twelve  and  diir- 
teen  yean  of  age,  and  one  of  them  waa  a  girl.  Their  recollection  of  facta  and 
datea,  in  a  matter  in  which  they  have  no  intereat,  is  poaitave  and  minute,  hr  too 
much  80,  to  form  a  aufficient  ground  of  belief.  The  teatimony  of  the  other 
witneaaea  ia  mainly  conjectural,  and  there  ia  nothing  in  it  which  would  autfaorise 
ua  to  Interfere  with  the  judgment. 

We  conclude  then,  that  the  plaintiff  waa  of  age,  when  he  waa  recognized  aa 
heir  of  hia  mother,  and  that  the  orders  of  aale  of  the  property  of  the  auccea- 
aion,  are  binding  upon  him.  Bond  fde  purchaaers  have  nothing  to  do  with  the 
question,  whether  the  executor  aold  more  property  than  waa  required  to  pay 
the  debta  of  the  aucceaaion.  If  he  did,  and  the  plaintiff  waa  injured  thereby, 
his  only  remedy  ia  against  the  executor  in  a  proper  action.  He  haa  not,  iu  thia 
record,  proved  the  injury  ao  aa  to  entitle  him  to  damagea  on  that  ground. 
•  The  plaintiff  *8  counsel  haa  expressly  disclaimed  any  intention  of  charging 

fraud  and  ill  practicea  againat  any  of  the  defendanta,  except  those  against  whom 
he  haa  obtained  a  judgment  annulling  the  decree  of  homologation,  ao  &r  aa 
they  are  concerned ;  and  aa  fraud  and  ill  practicea  are  the  only  remaining 
grounda  of  the  plaintiff,  upon  which  the  judgment  of  homok>gation  can  be 
annulled,  it  is  clear,  that  we  cannot  interfere  with  it,  so  far  aa  it  eetdes  the 
right  of  partiea  againat  whom  no  fraud  or  ill  practices  are  alleged.  Aa  to  the 
parties  againat  whom  judgment  haa  been  rendered,  the  judgment  ia  manifeatly 
right,  and  they  have  asked  no  change  in  it. 

It  ia  therefore  ordered,  that  the  judgment  in  thia  caae  be  affirmed;  and  that 
the  appellant  pay  the  costa  of  the  appeal. 


,ij  Igl  Charles  Gilloutet  v.  Paul  Uarcelin. 

Where  the  clerk's  certificate  shows  that  the  record  does  not  contain  all  the  evideooe  in  the 
suit,  the  appeal  will  be  dismiased. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleana,  Buekanan^  J.     C. 
Dufour,  for  plaintiff.    M.  M.  Cohen,  fbr  defendant.    By  the  couit: 
(SlideU,  J.,  absent.) 


HEW  OBLEANSt  JUKE,  186S.  411 

Host*  J.  In  dm  ease  the  d«ri[  has  eertilied  tiiat»  with  tiie  eiceptioii  of  the  QiuoimT 
writ  of  iDJoDctioD,  iMoed  on  the  9th  of  Angnst,  1850,  which  has  not  been  returned, 
and  flie  record  of  the  anit  of  Odate  Anfimx  ▼.  CharUg  OillouUt  and  Wm.  B. 
QmveTB^^  No.  4695  of  the  docket  of  the  Second  District  Court  of  New  Orleans, 
offered  in  oTidence  by  the  defendant,  a  transcript  of  which  has  not  been  fur- 
nished, the  record  contains  a  correct  transcript  of  the  proceedings,  as  well  as  att 
the  documents  filed,  and  all  the  testimony  adduced  on  the  trial. 

This  certificate  is  clearly  insufilcient ;  and,  as  a  diminution  of  the  record  was 
not  suggested  at  the  proper  time,  and  it  contains  no  b'dl  of  exceptions  or  state- 
ment of  facts,  and  no  assignment  of  errors  has  been  filed,  the  appeal  must  be 
dismissed. 

It  is  ordered,  that  the  appeal  be  dismissed,  with  costs. 


J.  N.  DbPuilly  r.  The  Wardens   of  the  Church  of  St. 
Louis,  New  Orleans. 

DefendsDtf  employed  plaintiiF  ts  an  trchitect,  in  the  reoonetniction  of  the  cathedral ;  he 
wu  dif  miMed  witboat  caose.  Hdd :  That  defendant!  are  boond  for  the  full  amoont  of 
oompenaa^n  agreed  on. 

An  employer  has  the  right  of  dximining  a  penon  whom  he  employi,  at  pleanire,  and  no 
damages  can  be  reooTered  ibr  the  exercise  of  that  right. 

APPEAL  from  the  Third^District  Court  of  New  Orleans,  Kennedy^  J .  A. 
ChraUhe  and  C  Redmond,  for  plaintiff.  Benjamin  and  JIficott,  for  defendants. 
By  the  court :  (Slidell^  J.,  absent.) 

PassTOir,  J.  The  plaintiff  claims  from  the  defend|nts  a  large  sum  for 
services  rendered,  and  plans  furnished  to  the  defendants,  as  their  architect,  in 
enperinteDding  the  extensive  alterations  and  repairs  which  they  have  lately  made 
to  the  Church  of  St.  Louis.  Also,  for  damages  for  having  been  dismissed  from 
their  employment,  in  violation  of  a  contract  with  them,  without  any  cause. 

The  defendants  allege,  that  they  had  paid  him  for  all  plans  and  specifications 
in  relation  to  their  contemplated  improvements  in  the  cathedral. 

They  adroit  that  they  employed  him  to  inspect  and  superintend  the  works  to 
be  done  on  the  cathedral,  according  to  his  plans  and  specifications,  but  at  a  com- 
pensation of  three  per  cent  upon  the  amount  of  the  contract,  for  the  execution 
of  the  works.  And  they  aver,  that  he  so  negligently  and  carelessly  performed 
the  duties  intrusted  to  him,  that  they  were  compelled  to  dispense  with  his 
services,  and  discharged  him  from  their  employ  long  before  the  work  was 
finished,  to  which  he  made  no  objection. 

We  find,  in  the  record,  receipts  from  the  plaintiff  to  the  defendants,  for  five 
hundred  dollars,  for  plans  made  in  relation  to  the  works  in  March  and  April, 
1848 ;  and,  from  his  letter,  asking  payment,  it  is  clear  this  sum  was  in  full  of 
plans  made  up  to  that  period. 

It  was  not  until  the  5th  of  December,  1848,  that  the  defendants  determined, 
by  resolution,  to  make  improvements  and  repairs  to  the  church,  and  advertised 
for  plans  and  estimates  of  the  repairs.  On  the  13th  of  February  folbwing, 
they  determined,  by  resolution,  to  employ  the  plaintiff  as  their  inspector  and 
superintendent  of  the  works,  agreeing  to  allow  him  for  hia  compensation  three 
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THI  WABBBVf  !"■»•• 

^orST.L(nrtt,'  Objectei  WMBMdebj  tli*  tMaodnrti  to •ndtaca,  tfait  be asHltd Id  tt 
reMlatkHi;lmtwefiDdiiootfMrviid«rwliidilMWM«Bi|ilogr«d«taIL  Womiil 
prwooM  that  he  acted  oader  ik»  aad  with  a  kmmhi^t  ef  its  eoatonli.  Id  ktX, 
one  krge  claim  ia  hia  aeeoont  ia  dauned  under  it,  and  it  would  be  diffiealt  It 
maiotain  the  jadgmeet  ef  the  diatriet  oo«t»  ie  hia  frvor*  without  tibia  reaohitioB, 
aed  hia  aeeeptanee  of  it. 

The  defeedaeta,  oe  the  12th  ef  March,  1849,  made  a  eoatraet  with  /.  P. 
MRrwan  to  make  ail  the  aItantioaa»  rapaita  aod  io^irorementa  of  their  eathednl. 
accordiog  to  the  plana  and  apecificatiooa  fnrniahed  by  the  plaiotiff,  aader  hii 
aoperintendence,  aa  their  arehileet,  lor  the  anm  of  tweo^-ae? ea  tfaoeaaod  dol- 
lara.  They  determioed  afterwarda  to  make  other  alteratbna  and  improvemealB, 
for  which  they  made,  on  the  22d  of  June,  1849,  a  contract  with  the  same  eoo- 
tractor,  to  be  execoted  under  the  saperintendence  of  the  plaintiff  aa  their  archi- 
tect, for  nineteen  thonaand  doUara. 

In  the  progreaa  of  the  work,  a  vaat  tower,  which  the  defendanta  were  erecting, 
gave  way,  fell  and  cmahed  parta  of  the  boilding  and  walla,  with  great  loaa  and 
delay  to  them.  It  ia  nnneceaaary  to  examine  the  canaea  of  the  miafortone 
further  than  to  pronounce,  that  it  clearly  appeara  from  the  oTidence  that  it  did 
not  reault  from  the  fault,  want  of  akill,  or  negfigence  of  the  architect  The 
miafortune,  however,  engendered  that  diaaatiafaction  which  induced  the  defen- 
danta to  diamiaa  the  plaiotiff  on  the  2d  of  July,  1850,  and  empkiy  another  8npe^ 
intendent,  who  continued  the  worka  by*  hia  plana  and  apeciicationa.  Nothing 
waa  charged  aa  to  DePuUly,  except  that  another  mechanic  than  Kirtoan  wu  to 
execute  hia  plana.  The  evidence  eatabliahea,  that  he  waa  diamiaaed  without  aiv 
juat  cauae,  and  ia  therefore  legally  entitled  to  the  full  amount  of  compensatioa 
propoaed  by  the  reaolution  under  which  he  waa  employed.  He,  at  leaat,  ftlh 
within  the  equitable  ^roviaion  of  article  2736  of  the  Code,  and  hia  damagei 
amount  to  the  compenaation  he  waa  to  receive. 

The  plaintiff  contenda,  that  he  ia  entitled  to  receive  the  aame  per  centage  oa 
the  expenae  of  rebuilding  the  tower.  There  ia  no  evidence  that  the  defendant! 
empkiyed  him  to  auperintend  that  work. 

He  daima  further,  a  large  amount  of  damagea  for  injury  to  hia  character  asia 
architect,  cauaed  by  hia  being  diamiaaed  from  the  employment  of  the  defbndants, 
without  cauae.  The  defendanta  had  the  right  to  diamiaa  him  at  pleaaura,  and 
therefore  no  damagea  can  be  recovered  for  ita  exerciae  beaide  the  kw  of  his 
wagea.    Beaidea,  no  damagea  are  apecifically  proved. 

We  think  the  judgment  of  the  diatriet  court  meets  the  juatice  of  the  case. 

It  ia  affirmed,  with  eoata. 

BoBT,  J.  If  this  caae  waa  before  na  without  the  reaolution  adopted  by  the 
defendants,  after  the  fell  of  the  tower,  to  continue  the  plaintiff  in  hia  employ- 
ment, aa  auperintendent  of  the  unfiniahed  worka  of  the  cathedral,  when  they 
ahould  again  be  proaecuted;  the  evidence  in  the  record  would  probably  lead  me 
to  the  concluaion,  that  the  commiaarana  he  chdma  ahould  only  be  aUowed  upoa 
the  amount  actually  expended,  on  the  work,  at  that  tine.  But  I  do  not  fed  at 
liberty  to  kok  behind  the  approval  of  hia  conduct,  which  that  reaolntbn  implies ; 
it  waa  paaaed  without  reference  to  the  contract  between  the  defendants  and 
Kirwa$h  and  aa  nothmg  ia  ahown,  after  its  date,  to  juati^^  the  phintiff  *a  dis- 
miaaal,  the  defendanta  muat  aubmit  to  the  rule  ez  ore  fno  Ujudieo.  Fsr  Ifaasa 
reaaona,  I  ooncur  in  the  opiiuon  of  Mr.  Juatice  Pieaton. 
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William  E.  Leverich  v.  Mrs.  Clemence  Toby. 

Id  a  pctitaiy  aotioo,  where  a  mortgige  creditor  !•  not  a  partj  to  the  reoord,  no  jndgmenk 
can  be  rendered  in  hii  favor  whiob  would  be  binding  on  the  defendant  in  ibe  tnit. 

Property  mortgaged,  while  held  by  a  fimnlated  sale,  miut  be  aabject  to  the  mortgagei  aa 
to  the  trae  ownen.    Preiton,  J. 

The  iberiff,  on  a  mortgage  debt  against  A,  aeiaed  under  ezecntion  the  moitgage  property 
wfaidi  waa  in  the  poaaeaaion  of  B,  to  wUefa  B  claimed  titlei  and  for  which  a  avit  waa 
then  pendmg  between  A  and  B.  Ueid:  That  the  pnrehaaer  at  theaheriJF'a  aale  aoqolre^ 
not  the  property,  but  the  righta  of  A  to  it.  The  plaintiff  aboqld  have  proceeded  againat  it  bj 
hypothecary  action,  and  ooald  only  have  had  it  aold  after  the  demand  and  other  proceedinga 
neceaaary  to  render  property,  in  the  poaaeaaion  of,  and  claimed  by  a  third  peraon,  liable 
for  a  mortgage  given  by  another.    Prettonf  J. 

APPEAL  irom  the  DiBtrict  Court  of  the  Parish  of  Jefferson,  Clarke,  J. 
Benjamin  and  Micou,  for  plaiotiff.  Ogdtn  and  Duncan%  for  defendant. 
By  the  court:    (Slidellf  J.,  absent.) 

PftXSTOii,  J.  On  the  2d  of  November,  1838,  Henry  LockcU  purports  to 
fasre  purchased  from  WUUam  McCawUy  a  portion  of  ground  in  the  city  of 
Lafiyette. 

On  the  3d  of  March,  1842,  he  mortgaged  it  to  the  Menhants*  Insurance 
Company  of  New  Orieans,  for  five  thousand  dolkurs. 

They  sued  and  obtained  judgment  against  LoektU,  for  a  portion  of  the  loan. 
He  paid  the  judgment  with  subrogation,  and,  on  the  30th  of  Januaiy,  1860, 
iMHied  a  plyriee  fieri  facias  ag»inst  the  property,  caused  it  to  be  sold,  and 
Itcveriek  became  the  purchaser.  He  found  Mre.  Toby  in  possession  of  the 
pxoperty,  and,  on  the  9th  of  May,  1850,  brought  this  suit  to  recover  it.  The 
B9it  was  dismissed  on  tiie  peremptoiy  exception,  founded  on  law,  of  litit  pen- 
dentis. 

The  eseeptbn  was  founded  on  the  folbwing  facts.  Notwithstanding  the  pur- 
chase in  Locketi^s  name,  Thomas  Toiy  and  family  had  always  been  in  posses* 
eion  of  the  property,  and  greatly  improved  it  by  buikJings,  and  gardens,  and 
sdurabbery.  After  Toby's  death,  LoekeU  attempted,  by  a  suit  before  a  justice  of 
the  peace,  to  diepoeses  jlfr*.  Toby,  hia  widow.  She  enjoined  the  proceedings 
lor  thai  purpose,  adjudging  the  property  to  be  hers. 

It  was  then  agreed  between  them,  that  an  answer  should  be  filed  by  LockeU, 
amounting  to  a  petitmy  action  for  the  property,  it  being  admitted  that  Mrs, 
Voby  was  in  possession.  This  agreement  was  made  the  12di  of  January,  1860, 
■ad  the  answer,  by  LoekeU,  claiming  title  to  the  property,  was  filed  the  same 
day. 

The  purchase  of,  and  suit  by,  Leverich,  for  the  property,  was  under  an  exe- 
eation  subsequently  issued. 

A»  L&verieh  never  WM  made  a  party  to  the  suit  between  ilfr*.  Tobyvad 
LodteUt  we  thought  he  might  have  rights  which  did  not  belong  to  LoekeU,  aad 
thevefinre,  that  the  suit  between  the  latter  and  Jlfr*.  Toby  could  not  be  con- 
sidered as  a  suit  pending  between  her  and  Leverich. 

We  reversed  the  judgment  sustaining  the  exception,  and  remanded  ^  cause 
fiw  further  proceedings,  on  the  whole  merits.    In  dsing  so,  we  expressed  the 
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by  the  muilffgg  ffnm  hf 
j^.  LoekeU  to  tli»  hwuniiee  compMiy  in  1848,  natoi  a  combhtion  between  LoduU 
■ad  the  compeiij,  or  Lefftridk  end  Lodc€tt^  to  defrud  Jftv.  Tofty,  eoaM  be 
sbowo.  ShebMMedeDtireljtoiliewaiiyMidieoiiibiiMtion.  The  knowledge 
of  a  deceiied  brother  of  Mr,  Leveriek^  who  waa  a  Erector  of  the  eompany,  that 
the  tm>pefty  waa  not  IjocIuW9%  ie  not  the  knowledge  of  the  eompanj.  Bendea* 
as  aoggetted  in  our  former  opinion,  we  are  not  ntisfied  that  LoekeU  had  not 
anthority  to  mortgage.  Upon  die  whole,  we  find  nothmg  in  the  evidence  in 
this  case  sofficient  to  take  it  out  of  the  uniform  oouree  of  decisions  by  diis  couit* 
diat  property,  mortgaged  while  held  by  a  annalated  sale,  mnst  be  subject  to  the 
mortgage  as  to  the  true  owners. 

When  the  case  was  last  before  us,  however,  we  expressed  our  dissatisbction 
with  the  proceedings  of  the  sheriff,  in  selling,  under  an  execution  against  LockeiU 
property  in  possessbn  of  Jlfr«.To5y,  to  which  she  claimed  tide,  and  for  which  a 
suit  by  Loekettf  against  her,  was  pending.  He  could  not  legally  seize,  take  and 
deliver  possession  of  the  property  to  Leverichf  as  this  suit  shows,  even  if  part^ 
proof  on  the  subject  might  be  ezdoded;  and,  Leveriek  said,  in  purchasing, 
that  he  was  buying  a  lawsuit.  Under  the  circumstances,  we  are  of  opinion  that 
I^everich  acquired  only  the  rights  of  LoekeU  to  the  property.  The  suit  between 
him  and  JIfrt.  Toby  was  continned  and  decided  in  her  favor.  The  judgment 
on  appeal  to  this  court,  was  affirmed  and  the  property  decreed  to  belong  to  Mrs. 
Toby.  Leveridi  might  have  intervened,  and  prosecuted  the  suit  more  success- 
fully ;  but  he  did  not.  He  therefore  acquired  nothing  by  the  sale.  The  suit 
establishes,  that  the  proper^  belonged  to  her,  aod  was  in  her  possession  at  the 
time  the  executbn  was  issued  against  LoekeU^  by  virtue  of  which  it  was  sold. 
It  was,  then,  property  subject  to  the  mortgage  given  by  LoekeU^  but  in  posses- 
sbn  of  a  third  person,  who,  hondfde,  claimed  it  as  owner. 

The  plaintiff  should  therefore  have  proceeded  against  it  by  the  hypothecaiy 
action,  and  could  only  have  had  it  sold  after  the  demand  and  other  proceedings 
necessary  to  render  property  in  the  possession  of  and  claimed  by  a  third  person, 
liable  for  a  mortgage  given  by  another. 

There  is  a  ciroumstance,  alluded  to  in  our  former  opinion,  which  has  given 
us  some  difficulty.  Mrs.  Toby  made  herself  a  party  to  the  execution  by  the 
insurance  company  against  the  property,  and  opposed  it,  on  the  ground  that 
she  was  owner.  The  oppositwn  was  fixed  for  trial,  and  she  foiling  to  appear, 
a  nonsuit  was  entered  upon  it.  She  took  a  rule,  however,  to  set  aside  the  non- 
suit, and  have  her  opposition  tried  upon  the  merits ;  which,  so  for  as  the  record 
shows,  is  still  pending.  On  the  whole,  therefore,  we  think  this  matter  should 
not  prejudice  her  rights. 

The  judgment  of  the  district  court  in  this  case  is  against  Leveriek,  and  in  favor 
of  Mrs.  Toby.  Upon  strict  principles  of  law,  it  might  be  affirmed,  as  he 
acquired  no  title  to  the  property  as  to  her.  But  we  will  settle  this  protracted 
and  unfortunate  litigation,  like  all  which  grow  out  of  similar  circumstances,  as 
for  as  the  record  enables  us. 

It  appears  by  the  records  before  us,  that  two  of  the  steps  in  a  bypothecaiy 
action  have  been  taken,  as  to  the  property  in  the  possessum  of  a  third  person, 
subject  to  a  mortgage  given  by  another  person.  Judgment  has  been  rendered 
against  the  mortgagor;  demand,  even  by  execution,  made  of  payment,  more 
than  thirty  days :  and  the  mortgage  has  not  been  satisfied.  The  next  step  is,  to 
make  demand  of  the  possessor  of  the  properQr*  for  ten  days,  and  then  to  sell  the 
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property  to  eatisff  the  mortgage,  if  not  ntiffied  in  the  meantime  by  the  third     LvviRteB 
poaaeaeor  of  the  mortgaged  property.  Tobt. 

I  think  we  should  decree,  that  the  proper^  ia  subject  to  the  mortgage  of 
Henry  LockeU,  in  fiiTorof  the  Merchanta'  Insurance  Company  of  New  Orleans, 
to  the  amount  of  three  thousand  five  hundred  dollara,  with  eight  per  cent 
interest  from  the  17th  of  March,  1647,  until  paid,  three  dollars,  costs  of  protest, 
.and  costs  of  their  suit ;  that  demand  has  been  made  of  Henry  LocketU  the 
mortgagor,  for  more  than  thirty  days,  as  appears  by  the  retnrna  of  executions 
against  him ;  that  Mr9.  Toby  is  bound  to  pay  die  debtor  aurrender  the  property, 
to  be  sold.  I  think,  therefore,  it  should  be  decreed,  that  if  Mrs,  Toby  does  not 
pay  the  amount  of  her  debt,  with  interest  and  costs,  within  ton  days  after  noti- 
fication of  this  decree,  that  the  property  mortgaged,  to  wit,  eight  lots  of  ground, 
with  the  buildings  and  improyements  thereon,  situated  in  the  Fourth  District  of 
New  Orieans,  in  the  square  designated  No.  91,  on  a  plan  drawn  by  Benjamin 
Bnisson,  Surveyor,'  dated  the  5th  of  March,  1832,  deposited  in  the  office,  then, 
of  Felix  Grima,  notary  pubUc,  measuring  each  63  feet  6  inches  on  First  street, 
by  182  feet  6  inches  in  depth,  being  in  the  square  deaignated  aa  164  on  the  city 
plan,  bounded  by  Prytania  street.  First  and  Plaquemines  streets,  and  the  boun- 
dary line  of  Livaudais,  be  sold  by  the  sheriff,  according  to  law,  and  the  amount 
of  the  debt,  interest  and  costs,  be  paid  out  of  the  proceeds. 

KosT,  J.  I  agree  with  Mr.  Justice  Preston  in  relation  to  the  facts  of  this 
caae ;  but  I  do  not  see  how  we  can  do  anything  more  than  affirm  the  judgment. 
This  is  purely  a  petitory  action.  The  defendant  aets  up  title,  and  avers  the 
nullity  of  the  title  of  the  plfl^ntifif.  The  district  judge  detormined,  that  she  had 
made  out  her  case,  and  we  all  concur  in  that  opinion.  The  judgment,  therefore, 
must  be  affirmed. 

The  creditor,  who  holds  the  mortgage,  is  not  a  part]^  to  the  record,  and  no 
judgment  rendered  in  his  favor  would  be  binding  upon  the  defendant.  He  has 
the  right  to  proceed  by  the  hypothecary  action,  fiir  the  amount  stated  in  Mr. 
Justice  Preston's  opinion;  but  we  cannot  give  him  a  judgment  before  he 
demands  it. 

Judgment  affirmed,  with  coats. 

EusTis,  C.  J.    1  concur  with  Rest,  J. 


Alexander  Grant  t^.  John  McDonogh.  J'^ 

61    4M 
A  proprietor  who  neglects  to  keep  up  the  leveei  in  front  of  fail  land,  is  bound  to  make  indem-      '^  ^^ 

nity  for  any  damage!  reanlting  from  the  negligence. 
Bven  where  the  jury  are  Justified  in  allowing  exemplary  damigei,  the  damages  allowed 

aboold  bear  lome  proportion  to  those  sustained. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.    The  case  waa 
tried  by  a  jury  before  Leo,  J.    J.  ^,  Bradford^  forpkintiff.    C  RoBtliiUf 
fot  defendant.     By  the  court : 

&OST,  J.  PlaintiflT  claims  (31,000  damages,  for  the  inundation  of  his  planta- 
tion, during  two  successive  years,  alleged  to  have  been  caused  by  the  neglect  of 
the  defendant  to  make  and  keep  in  repair  the  leTees  in  front  of  hia  laiids» 
adjoining  that  of  the  plaintiff,  above  and  below. 
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emun  The  eM»  ww  trie4 b«iiie a  jwy, «i^  inuiAte**  fMniff  t81,M)  40. 

ICcDovooR  '^^  axacaton  of  Um  defendant,  who  died  after  the  intltatiee  of  ttdi  eait*  kive 
appealed  from  the  jadgmenl  raodered  on  liie  verdiet. 

ItmaybeaMoiiied,tliattliepiaintiff'Bpeciftiooaela  foilkaaaffidei««aafe«f 
action ;  that  the  defendant  waf  boand  to  iademiiiiy  hkn  fer  any  dMMfSW  iriiiiig 
horn  hii,  the  defendant*!,  negligence*  in  iueping  vp  Ua  lefeea  in  tent  of  bii 
laade*  And,  that  under  the  fecte  of  the  caee,  die  graas  negMgence  of  the 
defendant,  after  the  repeated  orden  given  lo  faim,  lo  repair  hia  leveeo,  wMraeh 
a  quan  offence,  aa  left  mach  diacretion  to  the  juiy  in  the  auewment  of  dan- 
agea.  Yet,  there  ia  a  limit  to  that  diacretion*  and  we  are  of  opinion  that  it  hai 
been  fer  exceeded  by  the  Terdict. 

Charrier^  the  plaintiff's  own  witneM,  who  seeme  to  haTO  had  better  opporto- 
nities  of  knowing  the  localitiee  than  other  witnemes  examined,  hu  testified,  diit 
about  the  same  time  that  the  water  entering  through  the  openings  ia  one  of 
McDonogh*s  lerees,  commenced  flowing  over  the  plaintiff's  land,  thers  wis  a 
caving  in  of  part  of  his  other  levee,  and  another,  feurteen  arpents  wide,  on  ths 
adjoining  levee  on  the  land  of  Rebise  and  Guetnard ;  and  that  the  water  oqd- 
tinued  to  flow  over  the  pkintiff 'a  plantation  daring  the  entire  season  of  hi|^ 
water  of  1849. 

Much  is  to  be  presumed  against  the  defendant,  by  reason  of  hia  bad  feith;  bit 
crevasses  fourteen  arpents  wide,  on  the  banks  of  the  MissiaMppi  river,  have 
never  been  stopped;  and  the  possibility  of  dosing  two  breaches  in  the  levesi  in 
this  case,  should  have  been  shown,  to  authorize  the  presumption  that  they  woaU 
have  been  closed,  if  there  had  been  a  anbstantial  levee  on  the  land  of  tha 
defendant. 

The  probable  estimate  of  the  crops  which  the  plaintiff  would  have  made,  if 
he  had  planted  them,  and  if  he  had  further  put  up  the  buildings  and  macbioeiy 
necessary  to  manufacture  the  cane  into  sugar,  are  greatly  exaggerated,  and 
wouUI  be,  under  any  circumstances,  most  unsatisfactory  evidence  of  the  raal 
damages  sustained.     Seatan  v.  Municipality  No.  Twot  3  Ann.  44. 

No  crop  had  ever  been  made  on  the  place,  and  it  is  not  shown  that  the  pkin- 
tiff would  have  made  one,  in  1849,  if  the  levee  of  the  defendant  had  been  in 
good  order.  As  the  k>ss  of  the  seed  cane,  of  the  com,  and  of  the  cord-wood, 
and  the  filling  up  of  the  drains,  were  the  result  of  the  overflow  of  that  year, 
and  there  is  no  evidence  that  seed  might  have  been  procured  to  plant  a  crop  of 
cane  in  1850,  the  real  damage  sustained  in  consequence  of  the  last  oveifiow, 
was  the  toss  of  the  labor  of  eighteen  slaves  during  part  of  the  year,  the  iojuy 
to  the  land  and  buildings,  the  toss  of  interest  upon  the  capital,  and  the  delay  of 
one  year  in  establishiogthe  place  as  a  sugar  plantation.  It  is  true,  the  jury  were 
not  restricted  to  the  altowance  of  such  damages  as  would  merely  indemoify  the 
plaintiff  for  the  injuiy  actually  proved,  but  we  think,  that  under  the  discreCioo 
vested  in  them  by  the  third  paragraph  of  article  1928  of  the  code,  die  exemplaiy 
damages  allowed  should  bear  some  proportion  to  the  real  damage  sustained,  and 
that  the  verdict  should  not  have  exceeded  (5000 ;  to  this  amount  the  judgment 
must  therefore  be  reduced. 

it  is  ordered,  that  the  judgment  in  this  case  be  reversed.  It  is  fariwr 
ordered,  that  there  be  judgment  in  fevor  of  the  plaintiff  against  the  defeodanf  a, 
executors  of  John  McDonogh,  for  the  sum  of  five  thousand  dolton,  psyaUe  in 
due  course  of  administration.  The  costs  of  the  district  court  to  be  paid  by  the 
defendants ;  those  of  this  appeal  by  the  plaintiff  and  appellee. 

Application  for  re-hearing  refused. 
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Robert  Peale  et  al.  v.  T.  P.  White. 
State  op  Louisiana  v.  Judge  op  the  Fifth  District.  i  t  4j9 

I  62  1437 

T.  p.  White,  Praying  for  a  Writ  of  Mandamus.  P^*'! 


The  beqaeit  of  tlie  intereit  of  a  foad  in  perpetuity,  when  the  naked  property  in  the  fond  is 

given  to  no  one  elie  in  ezpresi  termt,  ia  evidence  of  the  intention  of  the  testator  to 

heqaeath  the  fund  itself;  and  the  meaning  of  the  words  used,  shonld  he  ascertained  with 

reference  to  that  intention. 
if  the  deceased  was  a  resident  of  England,  transiently  passing  through  our  coantry,  the 

djapositbnof  his  personal  property,  according  to  the  laws  of  England,  would  he  valid; 

bat  if  the  deceased  was  domiciliated  in  Louisiana,  his  perMxnal  property  was  donaiciliated 

here  wtthhim,  consequently  he  was  obliged  to  dispose  of  it  according  to  the  laws  of  this 

State. 
The  executor  is  not  bound  to  deposit  in  bank  the  government  stocks,  nor  the  bills  receivable, 

of  the  succession  which  he  administers. 
The  money  of  the  succession  was  inconsiderable,  being  not  more  tiian  enough  to  pay 

expenses.    The  failure  of  the  executor  under  these  circumstances  to  deposit  it  in  bank, 

is  sol  a  sufficient  ground  ibr  removing  him. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleaiu,  Buchanan,  J. 
OrymtM,  Winthrop  and  Josephs,  for  plaintiff.  Soselius  and  Lwingston,  for 
defendant.    By  Ae  court : 

Preston,  J.  John  Peal  died  in  thia  city  in  July,  1839.  On  the  7th  of  that 
month,  he  made  a  will  before  a  notary  public,  which  was  duly  proved  and  regis- 
tered in  the  Fifth  District  Court  of  New  Orleans,  and  the  execution  thereof 
was  ordered. 

By  the  will  he  gave  to  his  wife,  Isabella  Wilson,  one  hundred  pounds  ster- 
ttog,  per  annum,  during  her  life. 

He  gave  and  donated  to  the  general  school  fund  of  High  Hesket,  in  Cumber- 
land county,  in  England,  the  total  amount  of  the  interest  of  his  estate,  real, 
personal  and  mixed.  And  in  the  event  of  the  death  of  his  wife,  he  willed,  that 
the  hundred  pounds  sterling,  bequeathed  to  her  annuifily,  should  be  merged  in 
hie  estate,  and  the  interest  thereof  be  enjoyed  by  the  general  school  fond  of 
High  Hesket. 

He  ^ipointed  Thomas  P.  White,  of  New  Orleans,  his  executor,  with  seizin 
of  his  estate.  He  also  appointed  three  executors  residing  in  High  Hesket,  in 
England.    They  have  not  qualified  in  this  State. 

The  lather,  brothers,  except  one,  and  sisters  of  the  deceased,  have  estab- 
liahed  their  relationship  to  him,  and  caused  themselves  to  be  recognized  as  his 
heirs.  They  have  caused  the  executor  here,  to  render  an  account;  have  had 
him  dismissed,  because  he  did  not  keep  the  funds  of  the  estate  in  a  bank  pay- 
ing interest  on  deposits,  as  required  by  the  Act  of  1837.  They  also  attacked  the 
▼alidity  of  Hie  will,  for  many  reasons,  and  succeeded  in  having  it  annulled  by  the 
district  court,  for  one  which  is  thus  stated  :  "  Because  no  definite  and  ultimate 
destination  is  made  of  the  property  of  the  testator,  the  interest  thereof  only 
being  l>equeatfaed.*'  The  court  came  to  the  conclusion,  that  a  perpetual  trust 
was  created  by  the  will,  for  the  benefit  of  a  third  person,  which  is  illegal  in  a 
testamentary  devise  in  Louisiana,  where  the  will  was  made  and  the  property 
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PiAU  ii  ntaated;  and,  at  all  eTents,  that  WkiU  wn  not  the  tanutee.  MorBOV6r« 
Whitc.  ^^  °^  diapontioD  of  the  capital  of  the  teatator'a  estate  waa  madot  bntoalyof 
the  interest. 

It  does  not  appear  where  the  deceased  resided.  His  property  was  entirely 
personal,  consisting  of  government  stocks,  bilk  receivable,  and  a  small  sam  of 
money.  If  the  deceased  was  a  resident  of  England,  tnnsiendy  passing  throng 
our  country,  the  disposition  of  his  personal  property,  according  to  the  laws  of 
England,  wonld  be  valid.  And  the  official  knowledge  we  have  of  those  laws, 
enables  ns  to  say,  that  the  bequests  in  controversy,  are  in  conformity  to  the 
laws  of  England. 

Bat  if,  as  the  district  court  considers  the  case,  and  the  executor  has  not 
proved  the  contrary,  the  deceased  was  domiciliated  in  Louisiana,  and,  oonse- 
quenUy,  his  personal  property  was  domiciliated  here  with  him,  he  was  obEged 
to  dispose  of  it  according  to  our  laws. 

The  father  is  a  forced  heir  for  one-fourth  of  the  property,  was  entitled  to  an 
account,  and  to  have  the  executor  dismissed,  under  the  Act  of  1837,  for  foilore 
to  keep  the  money  of  the  estate  in  bank,  or  even  the  court  might  dismiss  him 
ex  officio  for  that  cause. 

But  the  difficulty  is,  that  it  does  not  appear  by  the  record  befbre  us,  that  the 
executor  has  any  money  in  his  hands.  The  succession  consists  mostly  of  gov- 
ernment stocks  and  bills  receivable.  The  executor  was  not  obliged  to  deposit 
them  in  a  bank  paying  interest  on  deposits,  because  the  bank  would  not  p^r 
interest  on  them.  Nor  was  the  deposit  indispensable  even  for  safe  keeping. 
The  executor,  for  the  first  year  of  his  administration,  and  his  security,  after  the 
first  year,  being  responsible  for  the  safety  of  the  stocks  and  bills.  The  money 
was  inconsiderable,  not  more  than  necessary  to  pay  expenses.  The  record  does 
not,  therefore,  present  a  sufficient  evidence  to  justify  the  dismissal  of  the  eieca- 
tor,  and  his  punishment  under  the  Act  of  1837. 

The  year  of  his  executorship  having  expured,  the  court  should  require  bim 
to  give  security  according  to  law;  and,  in  defoult  thereof,  dismiss  him  sod 
appoint  a  dative  executor. 

The  testator  disposed  of  his  estate  in  fovor  of  a  wife  in  England,  and  a  seheol 
at  High  Hesket,  in  Cumberland  county,  in  that  kingdom.  This  evidently 
shows,  that  he  intended^  that  all  his  effects  should  be  sent  there,  and  he 
appointed  executors  there  to  receive  them.  If  there  is  nothing  illegal  in  this 
disposition  of  his  estate,  we  think  the  court  should,  as  far  as  depends  upon  it, 
carry  the  will  into  effect. 

I  am  of  opinion,  that  there  was  nothing  illegal  in  the  devise,  especially  as  it 
was  to  be  executed  in  England.  The  testator  created  a  capital  sufficient  to 
yield  his  widow,  in  England,  an  income  of  100  pounds  a  year.  This  was  a  law- 
ful bequest  in  favor  of  one  for  whom  he  was  bound  to  provide. 

He  directed  the  remainder  of  his  estate,  in  effect,  to  be  capitalized,  and  the 
interest  to  be  paid  to  the  general  school  fund  of  High  Hesket  forever.  It  is  my 
opinion,  that  the  devise  of  the  interest  of  a  fund  perpetually,  is  a  devise  of  the 
fund  itself.  It  has  been  so  held  in  England  and  Massachusetts.  6  Watts,  14. 
Qarret  v.  JSer,  6  Mass.  Rep.  37.  It  is  a  reasonable  interpretation  of  a  beqoe^ 
and  the  only  one  by  which  the  general  principle,  that  the  intentk)n  of  the  testa- 
tor must  be  ascertained,  can  be  carried  into  effect.  The  bequest  was  also  a 
most  useful  disposition.  He  appointed  executors  in  England,  evidently  to 
receive  his  estates,   and  carry  these   laudable  dispositions  into  effect.    The 
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executtNni  could  enBily  do  so  in  England,  and  the  adminiatration  of  the  high  Pialk 
achool,  accept  and  receive  the  interest  on  the  estate.  If  the  school  had  been  Wbitk. 
established  in  this  State,  the  administrators  coald,  under  the  1536th  article  of  our 
code,  hare  accepted  it,  and  received  the  interest  of  the  capital,  which  the 
executors  might  constitute  out  of  the  estate.  It  is  true,  the  article  is  placed 
under  the  section  of  the  code,  which  treats  of  donations  inter  vivos ;  but  the 
principle  is  equally  applicable  to  the  acceptance  of  testamentary  dispositions.  I 
know,  that  equally  wise  and  liberal  principles  of  law  exist  in  England ;  and,  as 
the  devise  was  in  fiivor  of  an  institution  for  education,  which,  I  am  bound  to 
presume,  is  intended,  like  all  such  institutions,  to  be  perpetual,  the  means  provi- 
ded to  aid  in  its  support,  might,  in  like  manner,  be  of  a  perpetual  character. 

I  think  the  case  should  be  remanded,  with  directions  to  ascertain  whether  or 
not  the  testator  was  an  Englishman  transiently  on  our  shores ;  and,  if  so,  to ' 
carry  the  will  fully  into  eifect  But  if.  on  the  other  hand,  the  court  finds  that 
the  deceased  was  a  resident  of  Louisiana,  having  acquired  residence  either  by 
a  year's  residence  or  an  intention  nuinifested  to  reside  here  permanently,  that 
in  that  event,  he  distribute  one-€:>urth  of  the  estate  to  the  father  of  the  deceased ; 
and  that  the  balance  be  held  by  an  executor  or  deposited  safely  in  a  bank,  sub- 
ject to  the  order  of  the  executors  in  England,  when  duly  qualified. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
court  below  be  reversed,  and  the  case  remanded  for  further  proceedings ;  and 
in  confi>rmity  to  the  views  expressed  in  this  opinion,  the  succession  to  pay  the 
costs  of  the  appeal. 

RosT,  J.  I  concur  in  the  decrees  about  to  be  made  in  these  two  cases,  Nos. 
2418  and  2699,  for  the  foUowing  reasons.  I  am  of  opinion,  that  the  bequest  of 
the  interest  of  a  fund  in  perpetuity,  when  the  naked  property  in  it  is  given  to 
no  one  in  express  terms,  is  evidence  of  the  intention  of  the  testator  to  bequeath 
the  fund  itself,  and  that  the  meaning  of  the  words  used,  should  be  ascertained 
with  reference  to  that  intention.  1  Pmdhom,  p.  4,  No.  8.  Dalloz,  Verbo  Usu- 
fruit.    Rdland  de  Vilargues  verbo  Usufruit. 

If  the  bequest  of  the  interest  in  property,  is  to  be  considered  in  law  as  a 
bequest  of  the  fund  itself,  there  is  no  perpetuity  created  in  any  sense,  and  the 
only  questions  remaining,  are  those  depending  on  the  place  of  domicil  of  the 
testator,  and  the  capacity  of  the  Hesket  school  to  take  under  the  will,  which  is 
not  proved  to  my  satisfiiction. 

Taking  into  consideration  the  fiicts,  that  the  money  of  the  succession  was  not 
much  more  than  sufficient  to  pay  the  expenses  of  administration,  I  am  of 
opinion,  that  until  the  will  is  set  aside,  at  least  in  part,  the  executor  cannot  be 
removed  from  office,  at  the  suit  of  the  plaintiffs,  because  they  have  no  interest 
in  the  succession.  The  judgment  dismissing  the  executor,  must  therefore  be 
reversed,  and  the  case  remanded  to  abide  by  the  decision  on  the  main  issue. 


'^»^^>^w^^^«M^^>^S»i^iMV»^ 


Joseph  Fellows  v.  Richard  High  and  W.  and  J.  Lockett. 

In  an  action  againat  the  ownera  of  a  veMel  for  damages,  reiolting  from  the  improper  oon- 
duct  of  the  master  to  a  passenger,  the  owners  cannot  be  bnmgfat  into  oomt  by  a  service 
cf  the  dtation  on  the  master,  or  on  the  consignees. 


4tt  SUPREME  €X)nRT  OF  LOUISIANA, 

FU.I.0W8      k  PPEAL  from  the  Fitlh  District  Goart  of  New  Oriaoiw.    This  case  wm 
High.        -A.  triod  by  a  jnry  before  Buehanant  J.    Edward$9Sid  Randf  and  C  Rotdm, 
for  i^intiff.    ITunlofi  and  Bradfardt  for  defendants. 

EusTis,  C.  J.  A  majority  of  the  court  is  of  opinion  that  the  defendants, 
John  and  William  Lockett,  who  are  appellants,  were  not  legally  cited  by  dis 
service  of  the  citation  on  the  captain  of  the  barli  Acteon,  or  by  the  service  of 
the  citations  on  Holmes  and  Mills.  And  the  ssid  sppeUanis  not  having  made 
themselves  parties  to  the  record,  by  any  appearance  in  person,  or  by  sn  authw- 
ized  attorney,  the  judgment  against  them  is  not  valid. 

It  is  therefore  adjudged,  that  the  judgment  of  the  district  court  be  reversed, 
and  the  plaintiff's  suit  be  dismissed,  with  costs  in  both  courts. 

Preston,  J.  dissenting.  The  plaintiff  obtained  a  verdict  against  the  master 
and  owners  of  the  bark  Acteon,  for  five  thousand  dollars  damages,  for  the  viok- 
tionof  their  contract  to  convey  his  two  daughters,  as  cabin  passengers,  on  board 
their  vessel  fh>m  Liverpool  to  New  Orleans.  They  were  girls,  sixteen  and 
twelve  years  of  age,  just  from  school,  and  were  placed  under  the  care  and  pio- 
tection  of  the  master,  who,  instead  of  affording  them  the  comfort  and  secoiitjr 
implied  in  his  contract,  exercised  towards  them  indignities  which  amounted  to 
attrocious  outrages,  and  almost  drove  those  children  to  desperation.  Tbe 
evidence,  believed  by  the  jury,  so  fully  justifies  the  verdict  as  to  the  mastsr, 
that  it  is  unnecessary  to  recapitulate  it,  especially  as  much  of  it  is  of  a  disgosth^ 
character. 

The  responsibility  of  the  owners  of  vessels,  as  to  passengers,  is  setUed  in  the 
cases  of  Keene  v.  Lizardi  4*  Co*  9  Arroy  v.  CarreU^  and  St.  Amand  v.  Lizardi 
if  Co.  5  L.  R.  433.  1  L.  R.  537.  4  L.  R.  244.  They  are  responsible  for 
all  damages  done  by  the  master,  while  acting  within  the  scope  of  his  powert 
and  even  for  his  torts.  When  carrying  passengers,  for  money,  the  owners  of 
vessels  are  subject  to  the  same  responsibility  for  a  breach  of  duty,  by  the  master, 
towards  the  passengers,  as  for  their  misconduct  in  regard  to  merchandise. 

The  owners  of  this  vessel  are,  therefore,  liable  for  the  gross  violation  of  000- 
tract,  by  their  master,  to  these  passengers,  if  they  are  properly  before  the 
court. 

They  are  residents  of  Great  Britain,  and  were  cited  only  through  the  msrter 
in  this  city.  They  contend,  that  the  citation  was  a  nullity  as  to  them,  becaoie 
the  process  should  have  been  served  personally,  or  at  the  domicil  of  the 
defendants. 

In  the  case  of  Oazzam  v.  Wright,  it  was  said  by  the  late  Supreme  Conit, 
that  **  in  certain  cases,  when  the  owner  resides  out  of  the  State  where  the  saH 
is  brought,  he  may  be  legally  cited  by  service  of  process  on  the  captain.*'  Ism 
under  the  impression  that  the  article  199  applies  to  a  master  of  a  vessel  in  his 
capacity  of  master,  and  not  in  his  individual  capacity.  And  that  service  is  to  be 
made  upon  him  for  all  contracts,  negligence,  or  even  malfeasance,  in  the  line  of 
his  duty.  I  can  conceive  of  no  case  where  the  service  would  be  sufficient, 
except  when  the  owner  is  responsible  for  the  contract  or  conduct  of  tbe  master* 
and  if  sufficient  in  any,  it  must  be  so  in  all  such  cases. 

I  yield  to  the  opinion  of  the  late  Supreme  Court  The  owners  and  msster 
are  responsible  in  solido  in  such  cases.  The  master  is  allowed  to  sue  m  a 
foreign  port  on  behalf  of  the  owners  of  his  vessel,  when,  by  his  act  or  contract^ 
a  right  accrues  in  their  favor ;  tfiee  f>ersa,  I  can  see  no  reason  why  be  should  not 
be  sued  on  their  behalf  when  ahability  is  incurred  by  them,  fimm  his  ads 
within  the  scope  of  his  employment  as  captain. 
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ConiMel  appeared  in  thie  suit  to  protect  the  interest  of  the  owners.  They  FaLLowa 
were  no  donbt  informed  of  the  rait  long  before  it  was  tried.  Had  the  ownen  *HrGB. 
appeared,  diamisaed  the  maater,  disavowed  all  his  conduct,  so  far  as  by  presump- 
tion of  law  it  boand  them,  I  should  have  thought  the  verdict  against  them  should 
have  been  almost  nominal.  Instead  of  dismissing  the  master,  and  offering  aome 
atonement  to  a  father  for  the  injuries  to  his  children,  while  protecting  their 
interest,  joined  in  a  course  of  elimination  and  cross-examination  of  witnesaea 
not  necessary  to  their  protection,  but  calculated  to  aggravate  his  already  deeply 
wounded  foelings. 

It  is  our  duty  to  recommend  moderation  to  juries,  to  administer  justice  in 
mercy,  and  to  refuse  vindictive  damages  wherever  it  is  possible.  And  we 
would  have  approved  of  a  distinction  in  this  case,  between  the  master  and  hia 
employers ;  but  since  the  jury,  having  the  whole  case  and  its  conduct  before 
them,  and  especially  the  mass  of  unnecessaiy  and  aggravating  testimony  on 
behalf  of  the  defendants,  did  not  see  proper  to  make  a  distinction,  we  do  not 
lee]  authorized  to  interfere  with  their  decision. 

I  think  the  judgment  of  the  district  court  should  be  affirmed,  with  costs. 


Gardner,  Sager  &,  Co.  v.  O'Connell  and  Gould. 

Tbe  ooart  will  DOt  grant  a  continuance  on  the  ground  that  a  commiision  hm  not  been 
retorned,  where  tbe  application  for  the  conuniaiion  waf  not  made  in  time. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
Grymes  and  Lee,  and  Roseliui,  for  pkdntiffs.  Hunton  and  Bradford,  for 
defendants.    By  the  court : 

Preston,  J.  The  plaintiffs  bring  this  suit  against  the  defendants  for  the 
price  and  charges  of  a  large  lot  of  com,  purchased  by  their  order,  on  their 
account,  and  conaigned  to  them,  at  Liverpool,  by  the  ship  Edinburgh,  in 
May,  1847. 

The  suit  was  instituted  on  the  4th  of  February,  1850.  The  defendant, 
Gould,  after  a  judgment  by  default,  filed  for  answer  a  general  denial,  on  the 
27th  of  that  month.    The  cause  was  tried  on  the  13th  of  January,  1851. 

The  defendant  moved  for  a  continuance,  on  the  ground  that  he  had  not  yet 
obtained  hia  evidence.  He  made  affidavit  that  he  had,  in  September,  obtained  a 
commission  to  examine  witnesses  in  Liverpool,  which  had  not  yet  been  returned, 
and  complained  that  the  commission  had  been  delayed  sometime  for  the  want  of 
plaintiffs'  cross-interrogatories.  We  find,  in  the  record,  no  order  for  a  commis- 
sion, but  suppose  it  issued;  yet,  as  it  must  have  issued,  as  appears  by  defen- 
dants showing,  five  or  six  months  after  the  cause  waa  at  issue,  the  failure  to 
obtain  its  return  could  not  be  a  sufficient  reason  for  a  continuance  of  the  cause. 
Besides,  deducting  the  delay  caused  by  plaintiffs*  counsel  to  cross  the  interroga- 
tories, there  was  ample  time,  for  the  execution  and  return  of  the  commission, 
before  the  cause  was  tried. 

Under  the  circumstances  presented,  the  absence  of  defendants*  counsel,  when 
the  cause  was  called  for  trial,  waa  not  a  sufficient  ground  for  its  continuance. 
The  defendant  waa  assiated  by  counael,  and  he  had  np  evidence  which  ahonld 
have  produced  a  different  result  if  his  counsel  had  been  present. 


454  SUPjRfiME  COURT  Or  LOUlBLkNA, 

BkmwEti        h  W80  hnpoMiUe  Ibr  the  dhlrict  jodge,  widioiit  entiralf  JiM^pwiMg  tlie 

O'ComixLL.   pnociples  of  law  and  roles  of  practice,  so  ■■  lo  faftfe  eobiected  hii  coort  to 

whatever  partiea  might  in  fotnre  demaiuL  to  have  granted  a  cootinnance;  and,  ae 

the  same  gioonda,  anbttantialij,  were  praaented  in  aoppoit  of  the  application 

for  a  new  trial,  they  are  nntenaUe. 

And  yet,  from  prooeedingn  in  the  caae,  from  papers  qiread  upon  the  record, 
thongli  not  in  such  a  manner  aa  to  have  enabled  the  district  court  to  have  pro- 
ceeded otherwise  than  it  had  done,  we  have  reaaon  to  fear  that  the  defendant, 
an  unfortonate  stranger,  has  been  hardly  dealt  with  io  the  whole  business,  and 
if  the  laws  enabled  us,  consistently  with  the  practice  and  precedents  of  courts, 
to  afford  relief;  we  would  certainly  endeavor  to  do  it.  We  have  no  power, 
however,  to  reverse  the  judgment,  as  the  case  is  presented  by  the  record. 

The  judgment  is  affirmed,  with  costs. 


Henry  Buchanan  v.  U.  R.  Morgan  et  al. 

J  sold  lota  to  W,  who  recorded  his  deed.  W  reiold  to  J,  toko  did  not  record  his  deed-  J, 
•everal  yean  sfterwardi,  aold  the  loti  to  H,  who  lold  them  to  T,  who  lold  them  to 
plaintiff,  who  paid  taxea  upon  tfaem,  and  aaanmed  in  every  respect,  the  reaponaibilitiea  of 
posieMion  and  ownenhip-  The  titlei  of  H,  of  T,  and  of  plaintiff,  were  duly  recorded. 
The  defendant  seised  the  lots  to  satisfy  a  jadgment  obtained  against  W,  after  the  plain- 
tiff had  acquired  title.  Plaintiff  eiQoined  the  sale.  Hdd :  The  failure  of  J  to  record  the 
reconveyance  to  him,  was  cored  by  the  sabseqaent  conveyances  and  possession  under 
them ;  and  the  plaintiff's  title  was  yalid  against  the  creditors  of  the  original  owner.  W. 

APPEAL  from  the  District  Court  of  the  parish  of  Jefferson,  Clarke  J. 
Wdft  and  Singletm,  for  plaintiff. 

Durani  and  Homer,  for  defendants.  By  the  act  of  March  25th,  1810,  chap- 
ter 25th,  section  7,  it  is  **  provided  that  no  notarial  act  concerning  immovable  pro- 
perty, shall  have  any  effect  against  third  parties,  until  the  same  shall  have  been 
recorded  in  the  office  of  the  judge  of  the  parish  io  which  such  immovable  pro- 
per^ is  situated.'*    BuUard's  Digest,  p.  596.    This  law  is  not  repealed. 

Carraby  v.  Desmarre  and  the  Sheriff,  7  M.  N.  S.  661.  Gravier  v.  Barron 
eta/.,4L.R.  239. 

By  the  act  of  Ist  June,  1846,  (Session  Acts,  p.  71,)  the  parish  recorder  is 
register  of  conveyances,  and  exercises  all  the  powers,  and  performs  all  the 
duties  that  appertain  to  public  notaries  in  general,  and  to  the  parish  judges 
when  acting  in  the  capacity  of  public  notaries.  Sections  1  and  3  of  the  act 
quoted. 

The  law,  then,  being  plain,  clear,  and  indisputable,  it  follows,  that  as  to  Henry 
R.  Morgan  and  tfa^  sheriff,  the  defendants  herein,  t^e  act  of  sale  from  Albert 
Wtntercast,  of  the  19th  June,  1844,  has  no  effect,  because  it  was  not  registered 
in  the  office  of  the  register  of  conveyances,  until  long  after  the  property  had 
been  seized  by  Morgan  on  his  execution  against  Winterccut.  See,  also  Hagan 
V.  WUliamst  2  L.  R.  122.  McMamu  ▼.  Jewett^  6  L.  R.  531.  Mary  v.  Lam- 
prit  6  R.  R.  314.  Crear  v.  SowUs,  2  Ann.  598.  Tulane  v.  Levinson,  2  Ann. 
787.  TaU  V.  WUliams,  2  Ann.  868.  Stockton  v.  Craddick,  4  Ann.  286. 
Campbell  v.  Slidell^  5  Ann.  274. 

By  the  court:  (SUdell^  J.,  dissenting.) 

EusTis,  C.  J.  The  plaintiff  obtained  an  injunction  against  the  sale  of  two 
certain  lots,  situate  in  the  former  Nun's  faubourg,  in  the  pariah  of  Jefferson, 
which  had  been  seised  under  an  execution  agMnst  Albert  WinUrcasL 
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The  diftriet  oonrt  muntaiiied  the  iiijunctioD,  decreeing  the  lota  to  belong  to     Bvcba^tar 
the  pfointiffv  and  not  to  be  aabf  ect  to  the  judgment  againat  WtiUerca$U    The      Moroam. 
defendant,  who  is  the  judgment  creditor  of  WwUreaiU  haa  taken  thia  appeaL 

On  the  3d  of  October,  1843,  O.  P.  Jackion  aold  the  lota  to  WvUercast,  by 
public  act,  which  waa  duly  recorded.  On  the  19th  of  June,  1844,  Winterca$t 
recoQveyed  the  lota  to  hia  vendor,  Jackson,  by  public  act,  which  waa  not 
recorded.  On  the  14th  of  December,  1848,  Jackson  conveyed  the  lota  to  Hyde, 
Hyde  conveyed  them  to  Thomas,  and  Thomas  to  the  plaintiff.  Theae  three 
oonveyancea  from  Jackson  to  Hyde,  Hyde  to  Thomas,  and  ThomcLs  to  the 
plamtiff,  purport  to  be  salea  for  a  valuable  conaideration,  and  were  by  public  act 
4uly  recorded  in  die  pariah  of  Jefferaon. 

The  ground,  on  which  it  ia  contended  die  lota  are  aubject  to  the  judgment 
and  execution  againat  Winiefcast,  ia,  that  the  act  of  aale  from  Wintereast  to 
Jackson,  waa  never  recorded  aa  required  by  law.  The  diatrict  judge  waa  of 
opinion,  that  thia  defect  waa  cured  by  the  regiaty  of  the  aubeequent  acta,  and 
the  poaaeaaion  under  them ;  and  on  the  authority  of  the  caae  of  Stockton  v. 
Briscoe,  1  Ann.  249,  held  the  plaintiff'a  title  to  be  valid  againat  the  credi- 
tora  of  the  original  owner,  WmterccLsU 

The  judgment  under  which  it  ia  attempted  to  affect  the  property  in  the  handa 
of  the  plaintiff,  waa  not  rendered  until  April,  1851 ;  the  debt  in  which  it  waa  ' 
rendered,  only  originating  in  September  previoua,  in  the  ciQr  of  New  York. 
By  the  act  from  Wintereast  to  Jackson,  in  1844,  Wintereast  diveated  faimaelf  of 
poaaeaaion  of  the  lota  in  favor  of  Jackson,  who  acknowledged  himaelf  to  be  in 
poaaeaaion  thereof.  In  1849,  they  were  aaaeaaed  in  the  tax  roll  aa  belonging  to 
Hyde,  and  in  the  aaaeaament  of  1850,  aa  the  property  of  the  plaintiff. 

The  law  conaidera  the  tradition  of  real  property,  aa  accompanying  the  public 
act  of  aale,  and  every  obatacle  to  the  coi*poral  poaaeaaion  interpoaed  by  the  ael- 
ler,  ia  held  to  be  a  treapaaa.    Code,  2455. 

The  vendora  of  the  plaintiff,  had  not  only  the  poaaeaaion  reaulting  from  the 
salea,  but  atood  upon  the  tax  recorda  of  the  State  aa  ownera  of  the  property, 
and  openly  aasumed  the  reaponaibilitiea  and  chargea  of  poaaeaaion  and  owner- 
ship. Under  the  principlea  recognized  by  thia  court,  in  the  caae  of  Poydras  v. 
Laurans^  6  Ann.  771,  and  caaea  there  cited,  the  deciaion  of  the  diatrict  court 
ia  clearly  right. 

The  judgment  of  the  diatrict  court  ia  therefore  affirmed,  with  coata. 

Slidell,  J.,  diaaenting.  By  the  act  of  March  25th,  1810,  chapter  25th,  aec- 
tion  7,  it  ia  **  provided,  that  no  notarial  act  concerning  immovable  property,  ahall 
have  any  effect  against  third  partiea,  until  the  aame  ahall  have  been  recorded  in 
the  office  of  the  judge  of  the  pariah,  in  which  auch  immovable  property  be 
situated. 

By  the  Act  of  1846,  p.  71,  (the  office  of  pariah  judge  having  been  abolished,) 
the  office  of  pariah  recorder  waa  established. 

My  viewB  on  the  subject  of  registry,  in  cases  not  characteriaed  by  fruud, 
have  differed  from  thoae  of  my  brethren.  I  atated  them  at  aome  length,  in 
Stockton  V.  Briscoe,  1  Ann.  249.  They  have  undergone  no  auch  change  in  any 
particular,  as  would  enable  me  to  concur  in  the  decree  in  the  present  case;  but  I  do 
not  conceive  it  auitable  to  atate  them  again  at  length.  I,  therefore,  refer  to  what 
I  then  said,  and  to  the  caaea  cited  below. 

The  doctrine,  that  an  omission  to  register,  is  cured  by  the  registry  of  a  aub- 
aequent  title,  accompanied  by  poaaeaaion,  haa  alwaya  aeemed  to  me  dangerous, 


IH  SUPREME  COUBT  OF  liOUBUkNA, 

BvcBAWAff    ptrticiilirly  widi  regwd  to  nncuhivatod  kadiv  or  VMUit  loll  id  towot  or  «lMi. 
*'  I  do  Dot  Me  how,  nnder  tibia  theMy*  an  indmdual  cio  m&fy  \my^w  a  bmk  « 

capHaliat  aafely  loan  monoy,  upon  vnimpnnrad  lota,  or  nncnllivatod  kadi.  Tbft 
common  conne  of  examination  of  title,  by  the  attonues  of  banks  aad  iadiridaili, 
haa  been  to  trace  the  title  down  by  a  aatiafactory  chain  of  ooDTeyaaoei,  to  At 
penon  propoeing  to  sell  or  mortgage^  and  obtain  from  the  recorder  or  repMw, 
certificates  of  freedom,  from  sales  or  mortgages  by  him ;  and  the  more  cintioDi, 
properly  take  like  certificates  as  to  the  antecedent  proprietors.  Bat  apon  At 
tibiory  of  SteckUm'a  case,  it  would  be  necessary  to  hare  a  geaenl  leueb,  to 
see  if  any  indiTidual,  other  than  the  proposed  vendor  or  mortgagor,  bad  aoU  or 
mortgaged  the  property  in  question.  A  recording  officer  might,  I  Uunk«  hw- 
Ifilly  refuse  to  give  such  a  certificate.  But  if  he  were  williog  to  nndeitike 
such  a  search,  the  labor  of  weeks  would  be  required  in  New  Orleaat  lor  «De 
certificate,  aod  the  duties  of  the  office  would  become  impracticable.  A  itiiflt 
eoDstmction  of  the  registry  laws,  must  undoubtedly  result  in  cases,  of  iadividsii 
hardship.  But  will  not  the  opposite  interpretation,  lead  to  results  eqoally,* 
eyen  more  dangerous  ?  Under  the  former,  the  diligent  are  safe.  Uadsr  tin 
latter,  the  assurance  of  safety,  is  almost  an  impossibility.  Aside,  howewt 
from  the  consideration  of  results,  what  is  the  legal  meaning  and  effect  of  lb 
very  stringent  langoage  of  the  statute  ?  See  Carraby  ▼.  Dttmarrt^  7  N.  S. 
661.  Oravier  v.  Barron,  4  L.  R.  239.  Hagan  ▼.  WUliami,  2  L.  R.  IS2. 
Mary  y.  Lampri,  6  R.  R.  314.  Tulane  y.  Levinsan^  2  Ann.  787.  Crear  ?. 
Sotdes,  2  Ann.  598. 

I  am  not  aware  that  our  jurisprudence  makes  a  distinction  id  this  matttf, 
(which  the  statute  does  not  make)  between  a  judicial  mortgagee,  aad  a  oodtcb- 
tional  mortgagee,  between  a  creditor  who  attaches,  and  a  purchaser  who  kniyi 
from  the  yendee,  who  has  already  sold  by  a  deed,  which  the  previoos  bujtf 
had  neglected  to  record. 

What  would  be  the  eflfect  of  actual  possession  for  a  length  of  time  Baf6xMd 
under  the  code,  to  form  the  basis  of  a  plea  of  prescription,  is  a  qaestioo  mc 
presented  in  this  cause. 

The  natural  equity  of  this  case,  is  against  the  defendants ;  but  I  think  the  kw 
is  in  their  fayor. 


A.  T.  Stewart  v.  W.  M.  and  J.  Lapsley. 

A  debtor,  io  embamuiied  circamstance*,  caanot  lawfully  place  his  property  oat  of  the  ntA 
of  hifl  creditora,  iioi%  be  Jaitified  in  dittingniahing  betweeu  tiiem,  and  leaTtngtin^cMi 
aiiaing  from  his  endonementi  unsatisfied.  And  it  makes  no  difference  whether  %«^ 
made  to  aooomplisb  such  illegal  purposes,  was  adyantageona  or  not  to  the  aedian- 
Artkdes  G.  C.  1964  and  19,  cited  and  applied. 

APPEAL  from  the  Second  DiBtrict  Court  of  Now  Orleans.    This  case  w» 
tried  by  a  jury,  before  Lea,  J.     T.  B.  Hart,  for  plainUff.     C,  Roulm*  <* 
defendant.    By  the  court:  (SlidcU,  J.,  dissenting.) 

RosT,  J.  We  haye  reason,  from  the  perusal  of  the  record  in  this  esse,  to  be 
fully  conyinced,  that  the  Lapsltys  were  inaolyent  when  they  sold  their  eatiie 
stock  in  trade  to  Turner,  on  long  terms  of  credit,  and  without  security ;  tbst 
the  object  of  the  sale  was  certainly  to  delay,  and  probably  to  defeat,  the  plua- 
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tifl^  aod  others  of  their  credkon,  in  the  pnnnit  of  their  legial  rights,  snd  that     Bfwwun 
TStmer  was  apprised  of  their  situatioD,  and  of  the  object  they  had  in  view,  when      lAmiT. 
he  purchased.    The  only  qaestion  left  donbtfbl  by  the  e? idence  is,  whether  the 
■de  was  firandnlentor  simulated.    And,  although  it  might  be  important  to  ascer- 
tuo  its  true  character,  if  Turner  claimed,  in  kind,  the  goods  taken  by  the 
iheriff  in  execntbn,  that  qnestron  is  not  material  to  the  issue  which  the  case 


The  goods  have  been  sokl  by  the  sheriff.  Turner  sued  in  affirmance  of  the 
srie,  and  claims  damages,  alleged  to  have  been  sustained  by  him  in  consequence 
of  it.  He  must,  as  other  litigants,  come  into  court  with  clean  hands ;  and  it  is 
eoongh  to  defeat  his  action,  that  he  was  a  party  to  the  fraud  perpetrated  by  his 
Teodors,  and  had  notice  of  it. 

The  verdict  would  have  done  injustice  to  the  plsintiffs,  if  the  sale  from  Lapi' 
ley  to  TStmer  had  been  a  iair  and  honest  transaction,  and  can  only  be  accounted 
Ibr  by  the  delosion,  which  seems  to  prevail  among  all  dasses,  that  when  a  debtor 
finds  himself  unable  to  meet  his  engagements,  and  is  hard  pressed  by  some  of 
his  creditoTB,  he  mi^  lawfully  place  his  property  out  of  the  reach  of  legal 
proii^as,  snd  constitute  himself,  as  it  were,  his  own  syndic.  Nay,  the  delusion 
does  not  stop  there.  Out  of  the  proceeds  of  the  property  thus  made  away  with, 
the  debtor  is  considered  justified  in  distinguishing  between  his  creditors,  and 
leaving  the  debts  arising  from  endorsements,  unsatisfied.  The  testimony  of  the 
defendant.  Turner,  was  given  under  the  influence  of  that  delusion.  His  wit- 
nesses testify,  that  the  course  pursued  by  the  Lcipsleys,  in  selling  their  stock  as 
they  did,  was  to  the  best  of  the  interests  of  their  creditors ;  and  the  jury 
evidently  acted  upon  that  testimony.  In  this  the  error  of  the  verdict  eonsists ; 
whether  the  sale  was  advantageous  to  the  creditors  generally,  or  the  reverse, 
was  not  the  question  before  them. 

Kvery  act  done  by  a  debtor  with  the  intent  of  depriving  his  creditor  of  the 
eventual  right  he  has  upon  the  property  of  such  debtor,  is  illegal,  and  aught,  as 
respects  such  creditor,  to  be  avoided.    C.  C.  1964. 

When,  to  prevent  fraud,  the  law  declares  certain  acts  void,  its  provisions  are 
not  to  be  dispensed  with,  on  the  ground  that  the  particular  act  in  question  has 
been  proved  not  to  be  fraudulent.    C.  C.  19. 

The  avowed  object  of  the  sale  being  to  delay  the  plaintiffs  in  the  pursuit  of 
their  legal  lights,  came  within  art.  1964 ;  and  the  jury  were  precluded  by  art. 
19  from  inquiring  whether  or  not  the  sale  was  fraudulent. 

We  differ  with  the  jury  as  to  the  good  faith  of  the  Lapsleys.  They  had 
ahnndaot  means  of  protect'mg  the  rights  of  the  other  creditors  if  they  had  really 
intended  to  do  so.  If,  as  they  wrote  to  them,  they  only  wanted  time,  they 
should  have  applied  for  a  respite.  If,  as  we  believe,  they  were  hopelessly 
tosohrent,  it  was  their  duty  to  have  made  a  voluntary  surrender  of  their  pro- 
perty. Any  act  beyond  these  remedies,  by  which  the  rights  of  individual 
eretfitors  on  the  property  yA  their  debtor  are  intentionally  dekyed,  or  in  any 
manner  interfered  with,  is  iUegal ;  and  no  claim  in  damages  or  action  of  any 
kind  can  be  predicated  upon  it,  by  any  party  to  that  act  having  knowledge  of  the 
inteotion. 

It^0  therefore  ordered  and  decreed,  that  the  judgment  in  this  case  be  reversed, 
and  that  there  be  judgment  in  fovor  of  the  plaintiffs  in  the  original  suit,  and 
agaanat  the  defendant,  Turner^  with  costs  in  both  courts. 
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Same  Case — On  an  Application  for  a  Re-hearing. 

«  ■ 

By  tba  comt:    (SUddl,  J.,  tbrnuL) 

EuvTiit  C.  J.    The  cooiMri  fiir  tiie  appelkw  Ins  Mkad  frr  m 
diiieMe,  ootliegrmiodtliattliesharifffaidBOffi^  toHMketl 
foodi  ID  the  ftDrOf  even  if  tbe  oile  wu  fimadntent;  and  tlnl» 
aoniDal  damagef  imiflt  be  doe  lor  tlik  illegd  aet. 

Coocediog  tliM  to  be  trae,  the  dtmages,  under  iNir  view  of  Ae  cmb*  wobU 
be  ftriedy  Domioal,  for  a  nmi  orer  wliicli  tlie  eout  of  tbe  fint  ioiluiee  would 
Mt  have  jorifdietion. 

We  tfaerefiyret  aooording  to  the  niufiinii  uaagot  give  a  pai^  Bodniig,  wImw 
hif  rig^t  ainonota  odHj  to  ao  amaO  an  amoimt»  of  which  the  law  acareely  can  ba 
add  to  take  heed.  Tboae  demanda  can  be  reoorered  baine  jualicea  of  dw 
peace;  but  the  hi^er  ooorta  ang^t  not  to  be  occupied  wHli  them. 

The  re-hearing  ia  thereiire  lefhaed. 


R.  D.  Shepherd  t;.  BIark  Phillips  &  Co. 

U  will  be  prepomed,  nnleff  tho  oontraiy  appear,  that  all  the  partial  to  a&  agreemeat  had 
knowledge  of  their  legal  rigfata ;  wbere^  therefore,  there  are  ambignitief  and  conflicting 
atipalatioiia  in  the  agreement,  and  one  party  daima  the  waiver  of  a  legal  right  by  the 
otherf ,  in  Ua  favor,  the  ambiguity  will  be  oona trued  againit  the  party  claiming  the  benefit ; 
for  it  waa  incumbent  on  him  to  have  given  luch  ezplanationf ,  at  the  time  of  entering  into 
the  agreement,  aa  would  have  prevented  the  doubt. 

APPEAL  from  the  Fifth  Diatrict  Court  of  New  Orleans,  Btschanan,  J-  ^• 
K,  Jotephii  for  plaintiff.  E,  Briggtf  for  defendant.  By  the  court:  (Sli- 
dellf  J.,  abaent.) 

R08T,  J.  On  the  20th  May.  1646,  the  following  agreement  waa  entered  into 
by  the  partiea  to  it : 

'*  It  ia  hereby  agreed  between  the  undersigned,  mortgage  creditors  of  the 
Orleans  Cotton  Press  Company,  for  the  following  sums,  viz :  R.  2>.  Shepherd, 
four  judgments  in  Fifth  District  Court,  for  about  1 205,000 ;  J.  T.  dt  Egana,  one 
judgment  in  Criminal  Court,  for  about  $36,000;  John  SHdell^  one  judgment  in 
Commercial  Court,  for  about  $15,000 ;  Mark  PhUlipaf  one  judgment  in  Com- 
mercial Court,  for  about  $20,000;  SamH  Nicholson^  ooe  judgment  in  Commer- 
cial Court,  for  about  $6,000,  and  that  execution  ahall  be  issued  on  said  judgmeats, 
and  said  R.  D.  Shepherd  is  hereby  authorized  and  empowered  to  purchase  at 
the  sheriff 's  sale,  for  the  account  of  the  undersigned,  in  his  own  name,  all  the 
mortgaged  properQr  described  in  the  se? oral  acts,  and  which  is  bound  for  the 
payment  of  the  abo? e  claima,  to  be  held  and  disposed  of  by  him  for  their  acoauot. 
and  each  of  the  undersigned  is  to  be  interested  in  said  purchaae  in  proportion  to 
the  amount  of  hia  claim;  and,  to  the  end  aforesaid,  the  nndersigned  do  farther 
authorize  and  empower  the  said  R.  D.  Shq^herd  to  raise  their  soTeral  mort- 
gagee and  judgment  claima  now  due,  ao  aa  to  meet  the  cash  payment  required 
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attheaaetobemadewaiNrMiid;  andin  the  erentof  a  raMleto  a  pioAt  to  flwiww 
add  R,  D,  SktpUrd^  which  imbIo,  at  profit,  he  is  hereby  anthoriied  to  make,  fmaun* 
BQch  profit  shall  be  ratably  divided  as  aforesaid ;  and  should  any  fatore  diflkuUy 
arise  betweeo  the  parties  as  to  the  partition  of  said  properly  or  its  proeeedSt  m 
relation  to  any  priorily  of  lien  or  mortgage,  that  may  be  chimed  by  one  or  mora 
of  them  OTOP  the  other,  such  difficulty  shall  be  made  the  subject  of  an  amicaUe 
•oitt  to  be  8ul)mitted,  by  consent,  to  &e  Snprame  Court  far  decision.  It  is  well 
understood,  that  the  said  jR.  D.  Shepherd  should  not  bid  fiir  the  property,  up 
lo  the  whole  amount  of  the  daims  of  the  undersigned;  and  if  the  property  is 
bought  in  fi»r  less  at  the  sale,  yet,  as  between  the  undersigned,  it  is  to  be  con- 
sidered as  hating  been  purchased  at  the  amount  of  the  entire  daims,  so  as  to 
lesTo  each  one  interested  in  proportion  to  his  claim,  and  to  SToid,  as  fiur  as  possi- 
ble, between  themselFos,  any  question  of  priority  of  rank  between  them.  In 
faith  whereof,  they  haye  hereunto  signed  theur  names,  this  20th  day  of  May, 
1846.  This  agreement,  as  soon  as  signed,  to  be  deposited  with  H,  B.  CeiNU, 
^t^., notary  public,  for  safe  keeping.  Signed:  R.  D.  Shepherd ;  Mark  PhU^ 
lip$  hyA^ifJ*  Denmstoun  Sf  Cb.,  agents;  /.  Y.  de  Egana ;  John  SlideU^  for 
JET.  C.  Omimadb;  SamH  NithoUon." 

Under  this  agreement  R.  2>.  Shepherd  pnrohased,  in  his  own  name,  the  pro- 
perty to  which  it  rofers,  for  the  price  of  $270,000,  which,  after  deducting  costs 
end  arrears  of  taxes,  left  the  sum  of  $266,744  55.  subject,  according  to  the 
sherifif's  return,  to  such  distribution  as  the  court  might  make  between  the  credi- 
tors of  the  company.  The  pluntiff  has  since  bad  the  management  of  the  pro- 
perty, and  has  purchased  the  claim  of  Phelpe,  Dodge  ^  Cb.,  the  party  repre- 
sented in  the  agreement  by  SamH  NkhoUoHf  for  the  common  benefit  of  the  other 
parties  to  that  agreement.  He  has  now  in  his  hands,  for  distribution  among  the 
sharehoklers,  a  sum  of  $15,541  27,  proceeding  ftom  the  rants  of  the  property. 

He  has  made  a  distribution  of  it  among  the  shareholders,  on  which  the  di?i- 
dends  ara  in  proportion  to  the  amount  of  theur  respectiFe  claims,  without  ragard 
to  the  priority  which  some  of  those  chums  hare  oTor  others,  but  as  his  construc- 
tion of  the  agraement  is  at  yariance  with  that  of  the  other  parties,  he  has  insti- 
tuted this  proceeding  for  the  purpose  of  ascertaining  the  proper  difision  of  the 
property  and  its  rayenues  among  the  sharaholders. 

The  latter  have  appeared,  and  oppose  the  ^Hstribution  made,  on  the  foUowing 
grounds :  That  the  stipulation  in  the  agreement,  that  the  price  should  be  con- 
sidered as  between  themsehes,  the  amount  of  their  daims  had  necessari^ 
raferance  to  those  claims  as  recogniBod  and  settled  in  the  form  provided  in  the 
agraement  itself.  That  by  a  decree  of  the  Snprame  Court,  rendered  on  a  rule 
to  which  all  the  parties  herato  wera  also  parties,  these  several  dahns  were  finally 
liquidated,  and  it  was  decreed,  timt  the  holders  of  the  bonds  of  the  firrt  series 
wera  entitled  to  be  paid  in  preferance  to  the  holders  of  the  second  series,  whose 
mortgage  had  never  been  reinscribed.  That  under  the  judgment  in  that  case, 
the  holders  of  the  bonds  of  the  second  series  wera  entitled  to  a  dividend  of  291 
per  cent  on  the  sum  of  $23,902  24,  the  bahnce  of  the  purchase  money  after 
paying  the  daims  to  be  declared  to  be  of  higher  privilege;  that  of  the  amount 
claimed  by  the  (daintiff,  $56,657  63  is  claimed  for  bonds  of  the  second  series* 
and,  for  which,  under  the  decree,  he  is  only  entitled  to  the  sum  of  $16,855  44. 
That  the  decree  df  the  Suprame  Court  finally  settled  the  interest  of  the  parties, 
and  forms  re$  judicata. 

They  pray  that  their  shares  in  the  property  and  its  rants,  be  fixed  acoenHng 
to  the  principles  of  lint  decree. 


iB  SUPBfiME  COUBT  OF  LOUIBIAIIA, 

!■■>■■■»        TIm  eiM  WM  nibiiiitted  todiediitriet  jndfB,  wMfaonfigMnwl,  Md  Ibejndls- 
p^i^^jyg,     mem  raoderad  was  in  ooolbnnitj  with  tli»  prayer  of  tlie  peCitioB.    The  dufae 
daats  here  appealed. 

The  different  atipnlations  of  the  agreement,  cited  on  both  Mdea»  aeem  to  be 
in  direct  conflict  with  each  other ;  and  if,  in  endeaToring  to  conatme  it,  weahoold 
fiul  to  reach  the  common  intent  of  the  parties,  they  alone  will  be  to  blame  fiir 
hafing  created  a  state  of  things  to  which  mles  of  law  cannot  be  applied  with 
any  degree  of  certainty. 

The  stipulations  upon  which  the  plaintiff  relies,  seem  to  imply  a  waiver  of 
any  right  of  priority  by  the  parchasers.  Bnt  if  a  waiter  was  intended,  why 
was  it  not  expressed  in  the  act.  So  ftr  from  this  bemg  the  case,  it  is  stipalatedt 
that  should  any  difficulty  arise  between  the  parties,  in  relstion  to  any  priority  of 
hen  or  mortgage  that  may  be  claimed  by  one  or  more  of  them  oyer  the  olhen, 
such  difficulty  shall  be  made  the  subject  of  an  amicable  suit,  dee.;  and,  further, 
the  purchase  shall  be  considered  as  having  been  made  for  the  whole  amount  of 
the  claims  of  the  purchasers,  to  avoid,  as  far  as  possible  between  themselves, 
any  question  as  to  priority  of  rank.  This  expressly  reserves  the  question  of 
priority,  which  the  other  stipulations  seem  to  waive,  and  hence  the  difficulty 
which  the  case  presents. 

It  is  not  pretended  that  the  agreement  was  entered  into  under  die  influence 
of  any  error  of  law  or  fact,  by  any  of  the  parties  to  it.  I  must,  therefore,  take 
it  for  granted,  that  they  were  all  apprised  of  their  legal  rights,  and  that  die 
plaintiff  had  knowledge  that  the  claims  of  the  defendants  were  entitled  to  the 
preference  over  so  much  of  his  own,  as  rested  upon  bonds  of  the  second  series. 
Ho  now  insists,  that  the  agreement  is  a  waiver  of  the  right  of  priority,  made  by 
the  other  parties,  for  his  benefit.  Under  those  circumstances,  I  am  of  opinion 
that  it  was  incumbent  upon  him  to  have  given  such  explanations,  at  the  time,  as 
would  have  prevented  doubt  or  ambiguity ;  and,  as  he  failed  to  do  so  under  the 
express  provision  of  article  1953  of  the  Civil  Code,  the  construction  most  favora- 
ble to  the  defendants  should  be  adopted. 

The  purchase  was  made  on  the  29di  June,  1846.  On  the  3d  of  July  follow- 
ing, the  counsel  of  plaintiff,  on  informing  the  court  of  that  foot,  and  suggesting 
that  the  certificate  of  the  recorder  of  mortgages  shows  a  hrge  number  of  bonds, 
secured  by  mortgage,  on  the  property  sold,  besides  those  sued  upon  by  the  said 
Shepherdf  the  plaintiff  in  the  suit,  and,  io  order  to  determine  among  all  the 
bondhoblers  and  mortgage  creditors,  their  respective  claims  for  priority  fAly  and 
finally,  as  well  as  to  obtain  the  erasure  of  said  mortgages,  took  a  rule  on  all  the 
mortgage  creditors  of  the  company,  except  the  defendants  in  this  suit,  to  show 
cause  why  their  mortgages  and  pririleges  should  not  be  erased,  on  the  ground 
of  the  priority  of  the  mortgages  of  himself  and  the  defendants.  He  dki  not 
ask  that  the  defeodants  should  be  cited,  but  he  prayed  for  citation  against  Phdpt, 
Dodge  4*  CO'f  ooe  of  the  parties  to  the  agreement,  and  entitled  under  it  to  the 
same  rights  as  the  plaintiff,  although  not  a  judgment  c^^itor. 

The  defendants,  though  not  cited,  appeared,  as  well  as  Phelps,  Dodge  if  Co., 
by  separate  counsel,  and  each  litigated  his  claim  against  all  the  other  creditors, 
the  plaintiff  among  the  rest.  Upon  the  separate  issues  thus  formed,  and  having 
an  the  essential  characteristics  of  a  proceeding  in  concur  so,  a  judgment  was  ren- 
dered by  the  district  court,  recognizing  the  right  of  the  plaintiff  to  be  paid  by 
preference,  the  amount  of  his  judgment  on  bonds  of  the  second  series,  rejecting 
the  claim  of  Phelps,  Dodge  ^  Co,,  and  ordering  their  mortgage  to  be  erased  upon 
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tbb  books  of  the  recorder.  Phelps,  Dodge  4r  Cb.  and  other  ereditors  appealed,  Srbphkrb 
md  an  agreement  in  relation  to  the  manner  of  bringing  up  the  record,  was  pbillips 
signed  by  the  counsel  of  each  creditor. 

On  the  appeal,  the  contestation  was  renewed  in  this  court ;  the  judgment 
giving  a  preference  to  the  plaintiff,  over  Phelpe,  Dodge  4r  Cb.  and  other  holders 
of  bonds  of  the  second  series,  was  reversed.  His  reinscription  was  adjudged 
not  to  be  valid,  and  his  claim  ordered  to  share  pro  rata  with  those  of  the  other 
holders  of  the  same  series  of  bonds.    2  Ann.  100. 

This  judgment  was  in  a  suit  instituted  by  the  plaintiff  himself.  All  the  par- 
ties to  the  agreement  were  parties  to  it,  and  as  it  is  res  judicata  as  to  Phelps, 
Dodge  8f  Co.,  who  hare  the  same  rights  as  the  plaintiff  under  the  agreement, 
and  it  is  conceded  that  they  hare  only  received  for  then*  claim  the  dividend 
which  that  judgment  allows  them,  it  is  extremely  difficult  to  avoid  the  conclusion, 
that  the  judgment  has  also  finally  determined  the  question  of  priority  against  the 
plaintiff,  and  in  favor  of  the  defendants.  '^ 

The  rule  did  not  give  the  court  to  understand,  that  the  question  of  priority  was 
not  open  between  the  purchasers  of  the  property,  or  that  it  had  been  waived  by 
them.  It  was  expressly  taken  in  order  to  determine,  among  all  the  mortgage 
creditors,  their  respective  claims  for  priority  fully  and  finally,  and  represented 
the  question  as  open  in  relation  to  the  cWimoi  Phelps,  Dodge  4r  Co,  If  open  as 
to  them,  it  must  have  been  equally  so  as  to  all  other  parties  to  the  agreement,  and 
the  judgment  should  have  the  same  effect  as  to  all. 

If  the  plea  of  the  thing  adjudged  could  not,  on  technical  grounds,  be  main- 
tained, yet,  as  showing  the  interpretation  put  by  the  plaintiff,  upon  the  agree- 
ment, the  proceedings  on  the  rule  would  be  sufficient  to  bind  him.  He  made 
no  reservation  of  any  rights  he  might  have  under  that  agreement,  and,  m  my 
opinion,  waived  those  rights  by  testing  the  claim  of  Phelps,  Dodge  Sf  Co,,  in  all 
respects  similar  to  his  own»  and  suffering  a  judgment  to  be  entered  against  him, 
in  &vor  of  his  co*purchasers,  on  the  question  of  priority.  • 

I  am  of  opinion,  however,  that,  under  the  agreement,  two  hundred  and 
eigh^-two  thousand  dollars  should  be  considered  the  price  of  the  adjudication 
of  the  cotton  press,  and  that  the  rights  of  the  parties  in  this  suit  should  be  set- 
tled on  that  valuation. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower  « 

court  be  reversed,  and  that  the  rights  of  the  parties  to  the  agreement  which 
forms  the  subject  of  this  litigation,  in  the  property  of  the  press,  be  settled  and 
establisbed  on  the  following  basis:  The  press  was  purchased  at $282,000.  From 
this  amount  is  to  be  deducted,  Ist.  The  claims  preferred  to  those  of  the  parties,  con- 
sisting of  charges  and  privileged  claims,  as  per  tableau  of  distribution,  $25,387  43. 
2d.  Those  of  the  holders  of  the  first  series,  piud  in  accordance  with  tab- 
leau, $5,516  19=830,903  62,  leaving  $251,096  38.  3d.  Amount  of  the  divi- 
dend paid  to  the  holders  of  the  third  series,  not  parties  to  the  agreement,$7,028  64. 
Balance  to  be  distributed  b'etwben  parties  to  the  agreement,  $244,067  74.  Of 
this  two  hundred  and  sixteen  thousand  two  hundred  and  eighty-one  dollars  and 
forty-nine  cents,  was  contributed  by  the  holders  of  the  bonds  of  the  first  series, 
to  wit:  JR.  D,  Shepherd,  Lizardi  Sf  Co.,  John  Slidell  and  Mark  Phillips,  under 
the  decree  as  per  tableau,  leaving  as  a  dividend  due  to  Mr,  Shepherd,  as  holder 
of  bonds  of  the  second  series,  twenty-seven  thousand  seven  hundred  and 
eighty-fix  dollars  and  twenty-five  cents,  instead  of  sixteen  thousand  eight  hun- 
dred and  fifty-five  dollars  and  forty-five  cents.    And,  it  is  fi^rther  ordered,  that 
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Bhbpubo     tba  dmdflndf  doe  an  the  fevMsl 
PBiLLiM.     Mfloaat  fiM«  10  fiur  UDMided;  and  that  the  ^ppeDsM  pi^  the  ooala  of  tlw 
appeal. 
PanTOKt  Jm  oonemred. 


On  an  Application  for  a  Re-hearing. 

By  the  court: 

R08T.  J.  The  petitioB  for  a  re-hearing  in  this  case  appeared  to  me  delibe- 
rately offenaive*  hot  as  my  brethren  were  willing  to  act  upon  it,  I  hare  pemaed 
it  with  great  care. 

The  pemaal  has  not  been  unattended  with  advantage,  aa  it  hat  fiilly  aatiafied  me 
of  the  correctneaa  of  the  jadgment. 

The  coonael  regreta  to  be  compelled  to  raiae  a  direct  iaaue  of  (act  with  the 
court.  Any  body  may  raiae  iaanea  of  ftct  with  ua»  but  the  question  on  every 
particalar  caae  ia,  whether  it  can  be  fidriy  done ;  the  iaaue  of  ftct  raiaed  in  thia 
caae,  doea  not  reat  on  truth,  but  on  mere  ▼erbal  criticiam,  to  which  all  judicial 
opiniona  are  more  or  leaa  obnoxioua.  The  opinion  aaaumea,  that  the  plaintiff 
knew  hia  righta,  becauae  it  waa  no  where  alleged  or  ahown  that  he  bad  not.  But 
auppoee  that  all  the  partiea  to  the  agreement  contracted  in  ignorance  of  their  legal 
righta  aa  to  priority.  Still,  under  the  view  which  the  oounael  takea,  it  waa 
intended  to  benefit  aome  of  them ;  and  after  it  waa  aacertained  by  the  judgment 
of  claaaification  of  the  mortgagea,  that  the  pkintiff  waa  the  par^  protected  by  it, 
and  he  claimed  that  protection,  it  waa  true  to  aay,that  he  claimed  a  waiver  of  the 
right  of  priority,  made  by  the  other  partiea,  for  hia  benefit ;  if  not  nominally,  at 
leaat,  aubatantially  under  the  decree  of  the  court ;  and  whether  he  knew  hia 
righta  originally  or  not,  th^  rule  of  law  invoked  againat  him  ia  equally  applicable. 

It  may  be  true  that  the  agreement  waa  the  work  of  the  other  partiea  aa  well 
aa  hia  own ;  bat  the  difiTerence  between  them  ia,  that  they  claim  nothing  under 
it,  and  he  doea.  They  aay  that  the  leading  object  of  it  waa  the  pnrchaae  of  the 
cotton  preaa;  that  thia  object  haa  been  attained,  and  they  are  aatiafied  with  the 
poaition  given  them  by  the  judgment  of  claaaification.  If  they  aonght  to  dtaturb 
that  judgment,  under  the  agreement,  they  would  fail,  for  the  reaaona  which  have 
cauaed  the  failure  of  the  plaintiflT. 

The  court  had  not  the  moat  remote  intention  in  applying  article  1953  of  the 
code  to  the  caae,  to  charge  the  phuntiff  with  concealment  or  bad  iaith.  First : 
becauae  we  know  him  to  be  incapable  of  either;  and,  next,  becauae  we  oonaid- 
ered  tiiat  if  the  common  intent  of  the  partiea  waa  aa  now  represented,  his  adviser 
alone  was  to  blame  for  not  having  placed  the  matter  beyond  doubt  in  the  agree- 
ment, and  for  htfring  caused  the  rank  of  the  mortgages  to  be  finally  determined 
between  aU  the  creditors,  without  reference  to  it.  It  was  reserved  for  the 
plaintiff  *a  coonael  himaelf,  to  aubject  hia  client  to  imputationa  which  never 
entered  our  thoughts.  We  aaaumed,  in  the  opinion,  that  the  plaintiff  knew 
that  the  daima  of  the  defendanta  were  entitled  to  the  preference  over  ao  much 
of  hia  own,  aa  reat  upon  bonda  of  the  aecond  aeriea. 

«'  So  for  from  thia  being  the  caae,**  aaya  the  learned  connael,  *'  at  the  period 
the  agreement  waa  entered  into,  it  was  the  firm  conviction,  of  all  the  parties  to 
ir,  that  the  bonds  of  the  second  series  had  primed  and  obtained  preference  over 
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» of  the  tnt  It  mm  not  until  the  decree  of  thif  court,  oo  the  tabjeett 
that  the  partiee  were  apprised  of  their  legal  rig^ta.**  Be  It  so ;  and  how  does  PaaLiPa. 
the  matter  stand  npon  this  and  another  statement  of  the  learned  connsel. 
*•  He  informs  ns,  that  the  indhridQal  interest  of  the  nominal  plaintiff,  himself  a 
holder  of  a  very  large  amount  of  bonds  of  the  first  series«  is  identical  with  that 
of  the  defendants  themsehres,  orer  fillj  thousand  dollars  of  the  bonds  of  the 
second  series  having  been  sent  to  him,  and  put  in  judgment,  for  account  of 
Mesrrt.  Morrison  4*  Smi^  of  London,  who  are  still  sole  owners  of  the  same,  and 
the  only  real  plaintiffs  in  this  contxorersj." 

The  bonds  which  have  giren  rise  to  this  litigation,  belong  to  AformoH  4"  ^^^* 
and  the  plaintiff"  merely  acted  as  their  agent  in  making  the  agreement  He  had 
the  firm  conviction,  at  the  time,  that  those  bonds  are  entitled  to  priority  over  his 
own,  and  yet  his  counsel  contends  that  he  entered  into  an  agreement  by  which 
he  betrayed  the  confidence  placed  in  him,  and  enriched  himself  by  renouncing, 
without  necessity,  vested  rights  which  he  was  firmly  convinced  his  principals 
had.  I  say,  without  necessity,  because  it  is  not  only  conceded,  but  strenuously 
insisted  upon,  that  the  defendants  were  in  his  power,  and  could  impose  no  con-  • 
ditions  upon  him. 

It  does  not  matter  what  the  decree  of  the  court  in  tiiose  ri^ts  subsequentiy 
was,  the  morality  of  the  act  must  be  tested  by  the  belief  of  the  plaintiff,  at  the 
time,  and  his  counsel  cannot  maintain  his  argument  without  convicting  him  of  a 
flagrant  breach  of  good  faith  and  common  honesty. 

If  the  intention  of  the  parties  appeared  doubtful,  under  the  agreement,  the 
high  character  of  the  plaintiff  would  justify  the  conclusion,  that  he  never 
renounced  rights  which  he  could  not  have  renounced  without  disgrace. 
But  his  action  in  the  matter  does  not  rest  upon  mere  conjecture,  as  I  will 
presently  show.  Reference  has  been  made  by  the  counsel,  on  both 
sides,    to    the  agency  of  the   counsel  of    Lizardi   4"   ^^    ^   ^®    i°Bk-  x 

mg  of  the  agreement  noiv  at  issue;  and,  as  that  connsel  has  no  interest 
in  the  cause,  I  have  not  hesitated  to  avail  myself  of  his  statement  in  rAation  to 
all  the  occurrences  of  that  transaction.  That  statement,  connected  with  other 
facts  of  indisputable  truth,  has  satisfied  me  that  no  trace  of  this  business  has 
remained  on  the  mind  of  the  plaintiff's  counsel,  snd  that  the  common  intent  of 
the  parties  is  totally  misapprehended  by  him. 

The  lands  and  buildings  of  the  cotton  press  had  cost  between  seven  and  eight 
hundred  thousand  dollars.  Besides  the  double  square  actual^  built  upon,  there 
was  a  battore  nearly  seven  hundred  feet  front,  extending  over  a  hundred  feet 
towards  the  river,  and  increasing  rapidly.  Unimproved  property  had  fiirmerly 
been  selling  in  that  mighborhood  at  near  $1,000  afoot  front,  and  at  the  time  the 
sale  of  the  press  took  place,  it  was  still  selling  for  nearly  double  what  it  sells  for 
now.  It  did  not,  at  first,  enter  the  minds  of  the  parties  to  the  agreement,  that 
the  property  about  to  be  taken,  under  execution,  would  not  sell  for  more  than 
enough  to  pay  the  debts  of  the  company ;  and  all  the  dauses  in  the  agreement 
but  the  last,  were  eridentiy  prepared,  under  the  influence  of  that  belief. 

The  defendants  authorized  the  plaintiff  to  purchase  the  property,  and  to  use 
their  judgments  and  mortgage  claims  in  any  way  he  mi^t  see  fit,  to  meet  the 
cash  payment  which  they  anticipated  he  would  have  to  make  over  and  above 
the  mortgages.  Believing  further,  that  by  forcing  a  sale  for  cash,  they  would  be 
enabled  to  pnrdiase  the  property  below  its  real  value,  they  provided  for  the 
case  of  a  resale  at  an  advance,  in  whk^  the  profits  would,  of  coune,  have  been 
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imtably  dhrided*  if  the  pric«  gifanfiMr  the  property  bad  eiceeded  ^e  amonntof 
PBiLLtpf.     ^^  debts,  88  they  supposed  it  would. 

They  considered  the  necessity  of  determining  the  rank  of  the  moitgp^^es  is  t 
remote  contingency,  not  likely  to  happen,  but  still  they  made  proTiaion  for  it, 
and  expressly  reserved  the  right.  Snch  a  reservation  was  in  aU  respects  con- 
sistent with  the  preceding  parts  of  the  agreement;  and  the  argament,  that  it 
was  intended  to  refer  to  new  difficnlties  which  might  arise  from  the  agreemeat 
itaelf,  requires  no  answer. 

The  project  of  agreement  had  progressed  thus  far,  when  it  was  shown  to 
UzardVs  counsel,  who  thought  it  ambiguous,  and  asked  the  plaintiff  and  eome 
of  the  defendants,  *'  if  priority  was  to  be  waived  by  them,  why  the  fact  was  not 
clearly  stated  in  the  agreement?*'  The  answer  was,  *'  that  some  were  acting 
as  agents,  and  were  unwilling  expressly  to  bind  their  principals  in  that  manner." 
And  here  I  find  Mr.  Shepherd  whero  I  was  sure  to  find  him ;  he  was  agent  of 
Morritan  and  iSon,  and  firmly  believed  that  they  were  entitled  to  priority  over 
himself.  When  asked  why  he  did  not  waive  the  right  of  priority  in  their 
behalf,  he  peremptorily  refused  to  do  so,  as  in  honor  and  gpod  fiiith  be  wu 
bound  to  do,  under  the  belief  he  entertained. 

JjixardVs  counsel  being  then  informed,  and  believing  that  th6  parties  to  the 
agreement  were  the  only  parties  interested  in  the  proceeds  of  the  sale,  sug- 
gested that  he  would  drew  up  a  clause  which  would,  as  he  thought,  prevent  the 
question  of  priority  from  arising ;  and  he  drew  up  the  last  clause,  providing,  that 
if  the  property  was  bought  for  less  than  the  whole  amount  of  the  claims  of  the 
parties  to  the  agreement,  yet,  as  between  them,  it  was  to  be  considered  u 
having  been  purohased  at  the  amount  of  the  entire  claims,  so  as  to  leave  each 
one  interested  in  proportion  to  hisdaim,  and  to  avoid,  as  far  as  possible,  between 
themselves,  any  question  as  to  priority  of  rank. 
^  Mr.  Shepherd  and  the  defendants  acceded  to  the  proposal,  under  the  belief 

that  the  property  could  not  sell  bek> w  that  limit,  and  ^t,  at  that  price,  it  would 
be  an  advantageous  investment. 

This  clause  was  inserted,  with  the  implied  understanding  that  the  qnestioo 
of  priority  was  not  finally  waived.  If,  as  represented  to  LizardVs  counsel,  the 
entire  proceeds  of  the  sale  had  gone  to  the  parties  m.  the  agreement,  it  wonU 
have  been  avoided ;  but,  as  under  a  decree  of  this  court,  nearly  forty  thonnnd 
dollan  of  the  price  had  to  be  applied  to  the  payment  of  other  debts,  it  is  clear 
that  it  remained  open,  until  it  was  finally  closed  by  the  judgment  of  dasiifi- 
cation. 

The  pluntiff  waa  either  influenced  by  the  advice  of  his  counsel,  or  by  motifea 
of  delicacy,  when  he  proposed  to  distribute  the  funds  in  his.  hands,  in  the  man- 
ner most  advantageous  to  himself.  But  I  am  convinced  that  this  mode  of  diitri- 
bution  would  neither  be  just  towards  him,  nor  in  conformity  with  his  intention 
in  making  the  agreement  for  the  purchase  of  the  cotton  press. 

In  conclusbn,  I  will  say  that  I  was  not  at  first  entirely  satisfied  with  the 
decision ;  but,  with  the  statement  of  the  counsel  of  Lizardu  and  the  new  ftcts 
disck>sed  in  the  petition  for  a  re-hearing,  the  case  appean  to  me  as  fipee  from 
difllculty  as  any  I  have  ever  decided ;  and  I  feel  no  uneasiness  as  to  the  authority 
which  the  decision  is  to  have  hereafter.    Re-hearing  refnaed. 

EusTis,  C.  J.  I  regret  to  be  obliged  to  withhold  my  concurrence  in  the 
elaborate  opinion  prepared  by  Judge  Rest.  My  brethren  being  against  grantuig 
a  re-hearing,  after  a  very  elaborate  review  of  the  subject,  I  waive  my  own  ooo- 
▼ictioDS,  and  concur  in  the  refusal. 
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Gray,  Macmurdo  &  Co.  v.  Lowe,  Pattison  &  Co.  et  al.  u   a| 

Lowe  and  Pattison  v.  W.  B.  Partee  &  Co.  and  Gray,  |  40  Jgfl 

Macmurdo  &  Co. 

AmbignoQi  or  obtcure  dangei  in  the  contract  of  lalet  are  interpreted  against  tfae  leller,  who 
ia  bound  to  explain  himi elf  dearly  aa  to  the  extent  of  hia  obligations.    Code,  S449. 

Where,  nnder  two  oontraots,  the  purchaser  bought  two  parcels  of  drafts,  his  right  to  one  of 
the  drafts  being  afterwards  qnestiooed,  it  wu  held,  that  his  failore  to  establish  by  whicfa 
of  the  oontracts  he  obtained  the  drafts  did  not  invalidate  his  title,  where  it  was  dear 
that  he  had  obtained  it  nnder  one  or  the  other  of  the  contracts' 

The  sale  of  a  draft,  with  a  priyOege  reserved  to  redeem  it  within  a  certain  time,  is  valid. 

APPEAL  from  the  Filth  District  Court  of  New  Orleani,  Buekanan  J. 
Elmore  and  Exng^  for  aj^Uants.    A.  N.  Ogdent  ibr  appeUeea. 

By  the  court : 

EusTis,  C.  J.  The  manner  in  which  thia  caae  ia  preaented  to  the  court,  it  ia 
immaterial  to  atate  or  conuder.  It  tuma  exduaiTely  on  the  deciaion  of  the 
point  on  which  the  diatrict  judge  decided  it.    It  ia  thua  stated  by  him  : 

**  Did  Oray^  Macmurdo  Sf  Co.  acquire  the  draft  aued  on*  from  W.  B,  Partee  4* 
Co.,  in  fnll  ownenhip,  or  waa  it  placed  in  the  handa  of  the  ibnner,  by  the  lat- 
ter, aa  coUateral  security  for  the  repayment  of  a  loan?  If  the  former  be  the 
hcU  the  contract,  aa  to  the  draft,  waa  a  aal^ ;  if  the  latter,  a  pledge/* 

The  article  3125  of  the  code,  provided,  that  in  order  to  give  effect  to  a  pawn 
of  mofablea,  against  third  peraoois  the  contract  muat  be  by  authentic  act, 
or  under  private  signature,  recorded  before  a  notary,  beaidea  requiring  certain 
other  mattera  of  form,  in  cMiler  to  give  it  validity.  Thia  article  waa  extended  to 
promissory  notea.    Art*  3225. 

Theae  articles  prevented  the  circulation  and  use  of  negotiable  paper,  by  way 
of  pledge  or  security,  and  limited  ita  negotiability  to  caaea  of  sale  or  discount, 
in  which  the  pioperty  in  the  paper  waa  abaolutely  tranaferred,  unless  the  forms, 
required  by  the  code,  were  observed  in  the  contract  Theae  forma,  men  of 
buaineaa.  in  their  transactiona,  had  neither  time  nor  inclination  to  obeerve,  and 
the  coFBequence  waa,  of  neceaaity,  a  reaort  to  aome  other  legal  mode,  in  which 
oegoaable  paper  could  be  made  available  for  the  ordinary  purpoaea  of  trade  and 
exchange.  Hence,  for  the  purpoae  of  raising  money  on  a  note,  which  waa  not 
to  be  transferred  absolutely,  it  waa  aold  with  a  privilege  reserved  by  the  owner 
to  redeem  it  within  a  certain  time. 

These  articles  of  the  code,  after  having  long  been  a  most  aeriona  incum- 
brance to  commerce,  were,  by  common  conaent,  repealed  at  the  laat  aesaion  of 
the  Legislature. 

The  transactiona  which  give  riae  to  thia  caae,  took  place  before  the  repeal 
of  thoae  articles,  which  are  to  regulate  the  righta  of  the  respective  parties,  and 
the  question  is  stated,  whether  the  facta  constitute  a  pledge  or  a  aale  of  the 
draft  of  $5000. 

ChreenUmd  acted  aa  the  agent  of  Partee  ^  Co.^  and  BeU  aa  the  agent  of 
Gfray,  Macmurdo  8f  Co.  The  teatimony  of  both  waa  taken  at  great  length, 
and  under  a  very  acmtinizing  croaa-examination. 
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jji^  «'Ib  the  moDliw  of  Angnst  ud  September,  in  the  fint  jimtence,  in  Angnit, 
on  the  part  of  W,  B.  Partee  4*  Cb.,  hsving  been  appointed  as  the  penon  to 
attend  to  their  bnabieaa,  it  became  neceanuy  from  time  to  time  to  raiae  money ; 
amon^rt  other  peraona,  application  waa  made  to  Mestn.  Grayt  MaemMfdo  S^ 
Cb.f  and  in  the  fiiat  tranaaction  we  had  widi  them,  we  received  an  amount  of 
money,  I  think,  about  97000,  aa  near  aa  my  memoiy  aerrea  me;  for  thia 
97000*  we  agreed  to  aell  a  certain  amonnt  of  paper,  reaernng  the  rigM  of 
reporchaaing  thia  pqier at  a  atipnfaited  price  on  a  ghren  day;  aeveiai  tranaac- 
tiona  of  thia  kind  took  phu:e  between  the  middle  of  Angoat  and  the  middle  of 
September;  we  had  alwaya  repurchaaed  the  paper  at  the  atated  price,  on  or 
about  the  given  day,  except  in  two  inatancea ;  in  consequence  of  the  embar- 
raasment  of  the  firm  of  Partee  8f  Cb.,  it  became  impracticable  to  repurchaae 
the  paper,  and  that  paper  is  now  held,  or  was  held,  by  Messrs.  &ray,  Maenutrdo 
4r  C6'f  there  waa  no  paper  signed  in  the  two  laat  transactbna  with  Gniy, 
Maemurdo  4*  ^m  uid  I  believe,  in  thoae  transactions,  the  paper  sued  on  in 
this  case  waa  included;  when  I  gave  the  draft  of  $5000  in  queation,  I  think  it 
waa  given  to  Mr,  Bell ;  there  waa  no  written  agreement  made,  and  I  do  not, 
at  this  time,  recollect  any  conversation  in  regard  to  it ;  the  draft  sued  on,  was 
pven  to  Chray,  Maemurdo  Sf  Co.,  on  the  same  terms  and  conditions  that  other 
paper  had  been  given  to  them ;  that  is,  that  W.  B.  Partee  8f  Co.^  had  the 
privilege  of  repurcbaaing  the  same  by  a  given  day ;  die  mode  in  which  theee 
negotiations  were  made  was  this :  A  certain  amount  was  received  from  Messrs, 
€hay,  Maemurdo  4"  C?.,  for  which  a  certain  amount  of  paper  waa  transferred 
to  them;  they  agreed  that  W.  B,  Partee  Sf  Cb.,  should  have  the  privilege  or 
right,  on  a  given  day,  for  the  amount  of  money  so  received  of  Chray^  Mae- 
murdo if  Co,,  and  a  stipulated  amount  of  commission  and  interesta,  of 
receiving  back  the  paper  so  transferred.  When  this  paper  passed  from  my 
hands  into  those  of  Mr,  Bell,  there  was  a  tacit  understanding,  as  in  former 
transactions,  that  Partee  Sf  Co.  had  the  right  of  reclaiming  the  same ;  Chay, 
Maemurdo  Sf  Co.  sent,  after  the  stipulated  time  for  paying  the  amount,  to  ask 
of  Partee  Sf  Co.,  if  the  money  stipukted  was  to  be  paid.  In  the  previous 
transactions  which  W.  B.  Partee  Sf  Co.  had  had  with  Oray,  Maemurdo  Sf  Co., 
a  aale  had  been  drawn  and  signed ;  it  was,  as  I  understood,  a  similar  sale  which 
Oray,  Maemurdo  Sf  Co.  desired  should  be  signed;  if  the  signaturA  to  that 
paper  had  been  asked,  at  the  time  of  making  the  loan,  it  would  most  unquea- 
tionably  have  been  given ;  aa  near  as  my  memory  serves  me,  it  was  in  the 
beginning  of  October,  that  a  call  was  made  on  me  for  the  signature  of  such  a 
paper ;  it  Was  perhaps  ten  days  or  two  weeks  after  the  time  the  money  for  thft 
purchase  was  to  have  been  returned,  that  the  call  was  made  on  me  fiir  the 
signing  of  the  paper;  I  did  not  sign  the  paper  at  the  time  the  draft  aued  on 
was  ^ven  to  Chray,  Maemurdo  Sf  Co.  I  received  mooey  from  them,  and  the 
paper  was  to  be  returned  in  about  five  or  seven  days  after,  on  the  payment  of 
the  amount  advanced,  and  with  the  commission  and  interest ;  when  this  paper, 
the  draft  sued  on,  was  taken  to  Chray,  Maemurdo  Sf  Co.,  the  understanding  was 
either  expressed  or  implied,  that  the  paper  was  to  be  returned  to  Partee  S^  Co., 
in  five  or  seven  days,  on  the  amount  being  repaid,'*  Sec. 

On  being  examined  by  the  defendants,  he  stated :  **  The  first  transaction 
between  the  parties,  took  place  on  the  28th  of  August,  at  which  time  97500 
were  received  by  Partee  Sf  Co.    This  sum  was  returned  on  the  Ist  of  Septem- 
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ber ;  thera  was  a  writtea  condition  of  the  aale  of  the  paper,  made  to  them ;  od  Chuf 
the  2d  September,  there  was  the  same  kind  of  transaction  made  with  them,  iiows. 
and  $4500  receired,  and  this  was  retomed  on  the  6th  September ;  on  the  0th 
September,  there  was  the  same  amount,  $4500,  receiyed  of  Qray^  Maemurdo 
4*  Co.;  that  was  retamed  on  the  12th  September ;  on  the  8th  September,  there 
was  another  similar  transaction,  in  which  $7500  was  received,  and  retamed  \m 
the  9th  September ;  on  the  10th  September,  there  was  another  transaction  o£ 
$9000,  which  has  never  yet  been  retomed ;  on  the  15th  September,  there  was 
a  similar  transaction,  and  $8800  received,  which  was  retimed  on  the  next  day, 
the  16th  September;  on  the  16th,  there  was  another  transaction  of  $4000, 
which  was  returned  on  the  20th  September;  on  the  18th  September,  there  was 
another  amount  of  $6000,  which  has  never  yet  been  retumed  to  Oray,  Mac-- 
mwrtlo  ^  Co,;  that  for  the  two  amounts  of  $9000  and  $6000,  above  referred  to, 
Chay,  Maemurdo  Sf  Co.,  had  the  paper  which  figures  on  the  bilan  of  ParUe. 
When  the  money  was  retumed,  the  paper  which  had  been  placed  in  Chay, 
Maemurdo  if  Co.^a  hands,  was  returned  to  ParUe  Sf  Co. 

The  bills  receivable,  retained  by  Chray,  Maemurdo  4*  Co,,  on  the  two  advan- 
ces of  $9000  and  $6000,  are  the  following,"  &c. 

William  Bell,  a  witness  for  the  plaintiffs,  makes  this  statement :  "  I  heard 
Mr.  Oreenland  fffe  his  testimony  in  this  case.'*  Being  shown  the  biU 
sued  on,  says:  *'It  belongs  to  Gray,  Maemurdo  4"  Co,;  I  bought  the  same 
for  them  sohietime  in  September  last,  irom  Mr.  Oreenland ;  I  had  several 
transactions  with  €heenland,  wherein  I  bought  certain  paper  from  him,  with 
the  understanding,  that  he  was  to  redeem  them  within  a  given  time,  from  five 
to  seven  days ;  but,  in  no  case,  to  exceed  seven  days ;  in  two  of  those  transac- 
tions, Oreenland  failed  to  redeem  the  paper;  this  note  sued  on  was  in  one  of 
those  purchases ;  the  note  in  question  was  purchased  by  myself;  I  attend  to 
the  business  of  Chray,  Maemurdo  ^  Co.,  generally,  and  hold  their  power  of 
attorney ;  none  of  the  memben  of  said  firm  were  present  at  said  transaction, 
and  I  think  none  of  them  were  in  town ;  I  am  not  certain  but  that  Maemurdo 
was  in  town ;  but  my  impression  is,  that  none  of  them  were ;  when  this  paper 
was  purchased,  there  was  a  time  fixed  within  which  it  was  to  be  redeemed ;  I 
cannot  say  the  precise  number  of  days  which  were  fixed,  within  which  this 
paper  was  to  be  redeemed,  because  the  mode  of  fixing  the  day  was  not  by  the 
number  of  days,  but  by  fixing  a  day  in  the  week,  or  a  day  in  the  next  suc- 
ceeding week;  the  mode  fixed  by  Oreenland  was  on  such  a  day  of  the  week, 
or  the  next  succeeding  week ;  in  no  instance  did  the  time  fixed  exceed  one 
week;  in  this  case,, I  am  confident,  that  the  time  fixed  did  not  exceed  one 
week ;  Mr.  Oreenland  did  not  offer  to  redeem  this  paper  within  the  time,  or 
tender  the  money. 

Being  shown  the  description  of  the  bills  in  the  petition  of  Lowe  and  PaUi- 
son  V.  Pariee  if  Co.  et  al.,  and  asked  whether  they  are  the  bills  which  were 
acquired  by  Chray,  Maemurdo  4r  ^m  in  the  same  manner  as  the  one  sued  on, 
gays  *'  they  were ;  cannot  say,  that  they  were  acquired  at  the  same  time  as  the 
one  sued  on  ;  but  they  were  acquired  at  one  of  the  two  times  alluded  to,  and 
in  the  same  manner ;  about  the  day,  or  two  days  after  the  time  fixed  for  the 
redemption  of  this  paper,  I  think  on  the  24th  or  25th  of  September,  I  called  on 
Mr.  Oreenland,  and  told  him,  that  I  did  not  want  the  paper ;  that  if  he,  Cheen- 
land,  wouk)  give  me  $15,375,  that  he  might  have  the  paper  back.  Mr.  Oreen^ 
land's  reply  was,  that  be  knew  he  had  no  right  to  the  paper,  that  hefoltaware, 
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**Mt.  Qtead&nd  w&nx  did  give  ma  the  tXb^b.  As  te  «  Ihid  mj 
hnvwledgo,  JIf r.  Qreenltmd  igmmpOtf  did  aU  the  hnriaaM  — d  ImmU  tiuMe- 
tioM  i^  W.  B.  Pari4€  Bf  Co^mA  •? en  wImb  Porfae  ww  ban,  Grundnd 
came  to  bonrow  money  of  Chray^  Matmtrde  4*  ^f  I  do  ool  kaow  tfatt  Gre€»- 
loiM^  got  any  money  when  Poriee  was  hero.     • 

•*  After  JIfr.  Portee  retoned  from  tbe  nortti«  he  never  made  any  obiactloa, 
lo  my  knowledgpt  to  pUntiliii.  G^'tty,  Maemmrdot  ^  O^f  to  hold  the  paper,  or 
to  ChreenloMd's  aatfaori^  to  tnnafer  it  to  them ;  I  am  atiH  doing  bonwrn  ftr 
Chray^  Maenmrdo  ^Co.;  from  my  poaition  in  tibeir  hoaae,  bad  Qrm^  MacmMrdo 
4  Cb.,  made  any  aneb  objectiona,  I  tfaink  it  very  Nluly  that  I  ahoold  hata 
heard  of  it;  I  did  not  nndeiwtuid  the  tranmftinn  to  be  a  loan,  with  tlie  papar 
left  aa  collateral  aecnrity ;  I  would  not  hare  made  a  loan  on  n  pledge  of  the 
paper  aa  collateral  aecori^ ;  on  the  fiiit  tranaaction  with  QreemUmd^  Mr,  Mat- 
mwrdo  conaalted  me  aboat  the  matter,  and  I  told  him,  that  a  loan  on  pledge  of 
paper  would  not  be  legal,  and  that  he  muat  have  a  aale  of  the  paper ;  I  drew 
up  the  original  aale  of  the  paper  on  aaid  firat  tnnaaction,  and  I  ncted  on  all  sob- 
aeqnent  tranaactioDa,  with  OreerUand^  on  the  tame  footing  aa  the  firat  traame- 
tion ;  on  the  two  tranaactionB,  in  which  die  paper  waa  not  redeemed,  I  gave,  on 
one  occaaion,  99000,  and  on  the  otherr  $6000,  and  the  amount  of  paper  recebed 
waa  aomething  over  920,000.'* 

Croaa-ezammed.  *'  I  had  a  general  power  from  Oray^  Maemwrdo  4>  Cb..  ibr 
all  intonta  and  purpoaea;  it  was  written ;  1  had  no  apecial  power;  tbe  memben 
of  the  firm,  are  Afr.  Gray  and  Mr.  Macmurdo^  and  no  one  else;  when  I  got 
this  dn&ft  sued  on,  I  cannot  say  what  other  paper  I  got  with  it,  but  I  can  teD 
what  paper  we  got  for  the  two  transactions  together.*' 

Being  shown  the  schedule  of  ParUe  4'  C6»f  aays :  "  The  paper  put  down  on 
the  schedule  of  Partee  ^  Co,^  aa  being  in  the  bands  of  Gray,  Macmurdo  ^  Cb., 
is  the  paper  which  Gray,  Macmurdo  ^  Co.,  held  ander  the  two  transactioDf 
spoken  of;  the  dates  of  the  maturity  of  the  paper,  I  beUeve,  to  be  conectiy 
stated ;  of  said  papers,  there  has  been  actually  paid  $3376  75 ;  two  of  the 
papers  have  been  sold,  to  wit,  that  belonging  to  the  church,  of  91038  83,  aod 
$1080  64 ;  the  rest  of  the  paper  they  still  hold ;  I  am  unable  to  say  what  I  did 
give  for  this  95000  draft;  I  cannot  distinguish  what  particular  paper  I  received 
at  the  two  particuhr  transactiona ;  when  I  called  on  Greenland  and  told  bim 
he  could  have  the  paper  by  paying  915,375,  Partee  bad  not  returned  to  the 
city ;  cannot  aay  if,  at  that  time,  it  was  generally  known  here,  that  Partee  had 
failed ;  that  fact  became  generally  known  here,  sometime  in  the  latter  part  of 
September ;  Gray^  Macmurdo  ^  Co.  never  lent  Partee  money  since  I  have 
been  there;  I  know  that  they  refused  to  lend  money;  there  was  no  broker 
empk>yed  in  this  transaction ;  on  these  transactions,  the  charge  was  geaendly 
one  per  cent  commission;  in  case  the  money  was  returned,  it  waa  undentDod, 
that  Greenland  had  to  pay  one  per  cent  commission  in  addition  to  the  amount 
obtained ;  Messrs.  Chray,  Macmurdo  4'  ^m  never  censured  me  for  taking  thiB 
paper  in  any  way.  The  objection  which  I  had  to  lending  money  on  a  pledge, 
waa  because  it  required  an  act  to  be  made  before  a  notary ;  thia  was  the  resioo 
why  I  took  a  verbal  sale  of  the  paper  in  the  last  transactions ;  I  would  have 
taken  a  written  sale,  but  stopped,  at  Greenland's  solicitation,  that  he  was  in  t 
huny  for  the  money.** 
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B^-ttUUBiiiMd.    **  I  htve  been  in  bvaoMM  whAi  Chrayf  Maemurdo  4>  Cb.,         Okat 
since  the  19th  May  last;  the  consequence  was,  that  if  the  paper  waa  net        Lowb. 
redeemed  within  the  time  fixed,  the  paper  belonged  to  Grayt  Maemurdo  4'  Oo,; 
sach  was  the  nnderatanding.    S.  B.  Conrey  has  failed.*' 

WUliam  Bell^  re-called  by  plaintiffs,  Orayt  Maemurdo  4-  Cb.,  says :  "  Messn, 
Lowe^  PaUUon  4  Oo,.,  have  Med ;  that  is,  they  have  suspended  payment ;  I 
received  the  paper  in  this  transaction,  and  am  acquainted  with  its  charactM' ;  I 
consider,  that  Orayt  Maemurdo  4  Co.^  gave  a  fair  price  for  said  paper,  and  the 
reason  why  I  think  liie  price  a  fair  one,  was  because,  when  I  tried  to  get  the 
paper  off,  I  could  not  g^t  for  it,  what  Gray,  Maemurdo  S^  Co.  gave  for  it;  I 
offered  the  greater  part  of  the  paper  for  sale,  in  the  latter  part  of  September ; 
about  the  26th  of  said  month,  1  offered  Lotoe  and  PattUon^s  and  John  Wil- 
liams*  paper  then."  The  evidence  given  by  the  witness  on  the  20th  tnst.,  being 
read  to  him,  he  desires  to  conect  that  portion  of  it  which  says :  **  the  objection 
which  1  had  to  lending  money  on  a  pledge,  was  because  it  required  an  act  to  be 
made  before  a  notary ;  this  was  the  reason  why  I  took  a  verbal  sale  of  the 
jpuper^  in  the  last  transaction,  by  stating,  that  the  two  alternatives  of  a  loan  or 
pledge,  were  not  presented  to  me;  the  only  oifer  made  to  me  was  a  sale;  if 
the  other  alternative  of  a  k)an  or  pledge  had  been  offered,  I  would  have 
refused/' 

The  district  judge  was  of  opinion,  that  the  testimony  of  tihese  witnesses 
established  the  fact  of  two  sales  of  notes,  of  which  the  price  of  one  was 
S9000,  and  of  the  other,  $6000 ;  that  a  day  for  the  redemfntion  was  fixed  by 
each  of  the  contracts ;  that  the  delay  expired  without  die  bills  having  been 
redeemed.  But  he  was  not  satisfied  that,  under  the  evidence,  thelegali^ 
of  the  sale  of  the  draft  could  be  sustained.  His  reasom  are  thus  given  at 
length: 

**But  here  commences  the  difificulty.  The  sale  of  the  10th  of  September, 
became  irrevocable  on  the  15th,  or,  at  the  farthest,  on  the  17th  of  September, 
according  to  both  the  witnesses;  consequently,  before  the  contract  of  the  18th 
was  made,  that  of  the  10th  was  consummated,  by  the  default  of  the  seller,  to  the 
advantage  of  the  purchaser.  It  foUows,  that  the  bills  which  constituted  the 
object  of  the  first  venU  d  rtntre  on  the  10th  of  September,  could  not  possibly 
constitute  the  objeHtof  the  second  venle  d  'rimiri  on  the  18th  of  September, 
because  Partee  ^  Co.  could  not  posi&bly  sell  to  Gray,  Macmardo  Sf  C9.,  that 
which  already  bek>nged,  by  an  absolute  title,  to  Chay,  Maemurdo  Sf  Co. 

«*  Now,  both  the  ipritnesses,  QreerUand  and  Bell,  declare,  that  the  list  of  notes 
and  accepted  drafb  given  in  evidence,  as  pift  down  among  the  assets  of  W.  B. 
Partee  Sf  Co,  upon  their  schedule,  and  amounting  to  a  nominal  value  of  twenty 
diousand  dollars  and  upwards,  is  a  correct  list  of  notes  and  drafts  transferred  to 
Gray,  Maemurdo  4-  Co.  by  Partee  Sf  Co.,  by  the  two  contracts  of  the  10th  and 
leth  of  September;  but  both  these  witnesses  are  unable  to  specify  which  of 
the  said  notes  and  drafts  were  delivered  to  Gray,  Maemurdo  Sf  Co.,  on  the  lOthf 
and  which  on  the  18th  September.  In  other  words,  these  witnesses  have  foiled 
to  specify  what  was  the  thing  sold  on  the  10th  of  September,  and  what  was  the 
thing  soki  on  the  18th  of  September.  They  agree  in  declaring  that  the  draft 
now  sued  upon,  was  included  in  one  or  the  other  of  those  transactions  or  con- 
tracts, but  they  are  unable  to  say,  which.  But,  for  the  reason  akeady  stated, 
it  is  impossible  that  this  draft  was  included  in  both  of  the  contracts,  considering 
those  eontncts  as  nles  with  the  clause  of  redemption. 
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l^iuf  ttTlie  price  of  the  tm  of  the  sdee  in  qiiBgiOB  wm  S9000;  tfait  of  the 

Lows.        second  wss  $6000. 

"  lie  eyidence  leayes  it  entirely  unceitsin  to  yurhkh  of  iJiose  ades  the  draft 
now  in  suit  belongs.  We  have,  thereibre,  no  proof  what  price  was  giren  for  it, 
or  Ibr  any  of  the  bills  receiyable  contained  in  the  list  abof  e  memioned. 

<^  I  am  folly  impresaed  with  the  tmdi  of  the  argament  used  by  the  coansel  of 
Gray  J  Maemurdo  8f  Co.,  that  a  aale  of  a  flock  of  one  hundred  aheep  forooe 
hnndred  doOara,  is  good,  without  any  specification  of  how  much  ia  gi?en  for 
eyery  particohr  ram,  wether  and  ewe  m  the  flock.  Bat,  aCleaat,  the  flock 
rauat  be  anaceptible  of  identification;  unleaa  ao,  I  mvat  aay,  that  auchasde 
could  not  be  carried  into  efifect,  and  would  be,  to  all  practical  purposes,  tohI. 
In  like  manner,  Lowe  and  PaUison's  acceptance  for  $5000  belonged  to  a  batcfa 
of  bills  receiyable,  aold  by  ParUe  ^  Cb.to  Gray^  Macmwdo  4"  Cb.,  on  the  lOtfa 
of  September,  for  $9000,  or  it  belonged  to  another  batch,  soM  by  the  same  Ten- 
dora,  to  the  aame  vendeea,  on  the  18th  September,  for  $6000.  But,  the  ageatB 
of  the  yendors  and  of  the  vendees,  in  making  the  two  sales,  are  alike  unable  to 
identify  the  paper  sold  at  either  sale;  and,  conaequendy,  to  identify  whether 
this  draft  was  indnded  in  the  first  or  last  sale.  It  appears  to  me  a  coofnoon  of 
ideas,  to  blend  the  two  contracts,  and  to  say  that,  because  the  whole  price  of  the 
two  aalea  was  $15«000,  and  because  all  the  bills  and  notes  on  ParUt's  schedule 
are  embraced  in  these  two  aalea,  that  therefore  the  title  of  Gray,  Maemurdo  4*  Co- 
to  each  and  every  bill  and  note  in  that  schedule  is  made  out.  To  elucidate  my 
idea:  auppose  that  Parte*  Sf  Co.  had  presented  themselves,  on  the 20th of 
September,  to  Chray,  Maemurdo  Sf  Co.  with  $6000,  (and  one  per  cent  added,) 
in  hand,  demanding  the  return  of  his  acceptance  of  Lowe  and  PaUison,  as 
retumaKie  under  the  contract  of  the  18th  of  September.  And  suppose,  upon 
such  a  dediandi  that  Chay^  Maemurdo  4"  Co.  had  refused  to  re-defiver  the  said 
acceptance,  on  the  ground  that  it  was  absolutely  their  property,  under  the  con- 
tract of  the  10th  of  September.  Who  can  say,  under  the  eridence,  which 
would  have  been  right?  The  fact  is,  that  the  two  contracts  were  ao  distinct, 
that  one  was  consummated  before  the  negotiation  for  the  other  was  commenced. 
**I  decide,  for  the  foregoing  reasdna,  that  Gray,  Maemurdo  Sf  Co.  have  failed 
to  establiah  their  title  to  the  accepted  draft  sued  upon,  by  failing  to  identify  the 
contract  by  which  the  draft  was  transferred  to  them  by  W»  B.  Partee  4*  CO' 

The  transactions  of  the  lOtb  and  18th  of  September,  being  conceded  by  the 
learned  judge  to  be  sales,  and  valid  transfers  of  the  things  sold,  in  each  case, 
does  it  follow,  because  the  witnesses  cannot  swear  as  to  which  of  the  batches  or 
parcels  this  draft  was  included  in,  that,  therefore.  It  can  be  sustained  as 
A  legal  inference,  that  the  object  of  either  was  uncertain?  As  the  wit- 
nesses concur  in  stating  the  draft  to  have  .been  included  in  one  or  the  otiier 
of  the  sales,  the  conclusion  is  excluded,  that  it  was  included  in  both.  We 
understand  the  testimony  as  establishing  the  verity  of  each  transaction  at  the 
dates  of  the|  lOth  and  the  18th,  as  distinct  and  separate  from  the  other;  and  that 
the  price  of  one  was  sale  $9000,  and  the  other,  $6000.  Aa  to  which  of  these 
sales  the  draft  formed  a  part  of  the  objects,  the  recollection  of  the  witnesses  is  at 
fault ;  but  that  it  formed  a  part  of  one  or  the  other,  that  it  was  bought  on  one 
or  the  other  of  those  days,  the  testimony  appears  positive. 

Had  Partee  4*  Ob.,  as  in  the  case  suppoaed  by  the  learned  judge,  presented 
themselves,  and  offered  to  redeem  this  draft,  within  the  time  of  redemption,  and 
demanded  the  redemption,  under  the  contract  of  the  IStfa  of  September,  and 
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Oray^  Maemurdo  4r  Co.  had  iosiited  on  retaining  it,  nnder  the  contract  of  the        Qm4T| 
10th  of  September,  and,  had  the  witnesses  to  the  transaction  testified  as  they  do        Lowb. 
now,  it  is  true,  that  the  embarrassment  in  ascertaining  by  which  of  the  contracts 
the  draft  was  sold,  would  arise.    But  our  impression  is,  that  we  are  not  justi- 
fied by  the  oYidence  in  assuming  that  such  a  state  of  things  could  have  occurred. 

As  the  draft  was  included  in.  one  or  the  other  of  the  parcels,  the  matter 
being  fresh  in  the  minds  of  those  who  had  been  occupied  about  it,  it  is  hardly 
probable  that  the  parties  could  not  have  known  exactly  how  it  occurred ;  and 
even  if  the  fact  was  left  doubtful,  as  to  which  of  the  parcels  the  draft  belonged, 
the  sale  of  it  wouH  Dot  be  invalidatfidT  wliea  it  was  certatD  that  it  woe  included 
in  one  or  the  other  of  the  parcels*  The  iellar  would  be  embarraased  Ie  exerci- 
sing his  right  of  redemptiou^  from  the  slovenly  manner  in  which  he  did  \m  busi- 
ness ;  but  the  right  to  hold  the  objects  sold,  would  not  be  affected  by  this  irregu- 
laris. 

Ambiguous  or  obscure  clauses  in  the  coutract  of  ealoi  are  interpreted  against 
the  seller,  who  ia  bound  to  explain  himself  clearly  aa  to  the  extent  of  bts  obliga- 
tions.    Code  2443* 

This  rule  may  not  be  strictly  applicable  to  the  preieut  case ;  but«  when  we 
look  at  the  haste  which  attended  those  transactions ,  the  irregular  mode  in  which 
the  business  was  done,  the  condition  of  P ante's  house,  which  was  already 
seriously  embarrassed  on  the  18th,  if  we  cannot  fix  illegality  upon  the  transac- 
tion, we  must  recognize  it  as  Yalid,  or  defeat  all  contracts  made  by  such  people, 
who  do  their  business  irregularly  and  under  such  circumstances.  When  notes 
have  been  fairly  sold,  in  parcels  or  batches,  at  two  different  times,  and  the  price 
paid  for  them,  it  would  certainly  not  be  just  that  the  sale  of  all  should  be 
defeated,  by  the  vendor's  not  being  able  to  establish  his  right  of  redemption  to 
any  particular  object. 

We,  therefiire,  are  not  able  to  concur  in  the  conclusion  of  the  district  judge, 
that  the  plaintiffs  have  not  made  out  their  right  to  the  draft  in  question,  by  rea- 
son of  their  failing  to  identify  by  which  of  the  contracts  they  acquired  it.  It 
being  conceded,  that  they  acquired  it  by  one  or  another  contract,  this  uncertainty 
in  the  testimony,  we  do  not  conceive  defeats  their  title.   ^ 

The  plaintiffs*  case  being  relieved  from  this  objection,  we  haVe  before  us  the 
sale  of  a  draft,  with  the  privilege  reserved  to  the  seller  to  redeem  it  within  a 
certain  time,  and  a  failure  to  redeem  |it.  It  was  purchased  at  a  fair  market 
price,  and  the  plaintiffs  gained  no  undue  advantage  by  their  bargain. 

The  principal  argument  of  the  counsel  for  the  plaintiffs  is,  to  show  that  a  loan 
of  money  was  contemplated  by  the  parties,  and  that  these  transactions,  taken 
together,  amount  to  nothing  more  than  the  giving  the  notes  as  collateral  security 
for  the  payment  of  the  loan. 

The  object  of  ParUe  Sf  Co.  unquestionably  was,  to  raise  money  by  the  notes 
which  they  delivered  to  the  plaintiffs;  but  the  evidence,  we  think,  is  conclusive, 
that  they  were  not  pledged,  but  sold,  with  a  privilege  of  redemption;  and  that 
the  property  in  them  passed  to  the  purchaser,  and  would  revest  in  the  seller  on 
their  redemption.  The  contract  of  pledge  was  known  to  both  parties  as  unavail- 
able for  their  urgent  purposes ;  and  the  contract  of  sale  was^that  which  alone 
would  give  the  plaintiffs  the  equivalent  which  they  asked  for  the  advance  of  their 
money,  and  which  Partee  Sf  Co,  had  agreed  to  provide,  as  they  had  provided  in 
•ther  similar  cases. 

An  inference  from  the  testimony  of  the  witnesses  is  attempted  to  be  deduced, 
that  the  books  of  Chray,  Maemurdo  Sf  Co.  contain  no  entry  of  this  draft  among 


47t  SUPREME  COURT  OT  LOUHAKA, 


^asAT  tfaoir  biHi  nedifiUe«  nor  of  tbe  price  or  ooMdwatioB  gifee  ftr it  Thebtob 
Lows.  of  the  pUtintiflb  would  nol  haro  beoD  admiiiibto  as  ovidonoe  for  tbeoi.  If  Ibe 
delondaoti  wanted  to  uie  them,  they  anght  to  haive  asked  for  their  pndiiGlioi, 
and  eonghc  to  establieh  by  certainty,  what  ii  now  a  matter  left  to  conjecton. 
The  witneea  Bell^  had  he  been  interrogated  on  this  anbject,  oooU  hi? e  Htfad 
the  hct  thus  inferred,  and  would  have  had  an  opportanity  of  gifiog  erphiimioM 
in  reference  to  it.  It  would  not  be  just  to  suffer  an  inference  of  diii  kiad  to 
weaken  the  validity  of  cleariy  established  righto. 

Upon  the  whole,  we  consider  the  defence  quite  untenable.  If  mtintUDed,  it 
would  establish  a  precedent  which  would  operate  a  check  upon  a  free  tnd  6ir 
circulation  of  negotiable  paper,  and  be  an  innoYation  of  the  law  as  well  is  of  die 
usages  of  trade  in  that  article. 

The  judgment  must  be  reversed. 

It  is  therefore  ordered,  adjudged  and  decreed,  ^t  the  judgment  of  the  oMit 
betow,  in  diese  two  cases,  be  reversed,  and  that  the  defendants,  Bartleii  M.Lkc 
and  WUliam  H.  PaUUoih  composing  the  firm  of  Lowe  and  PaUtson^  and  Ma- 
ander  PaUison,  be  condemned,  in  ndido,  to  pay  the  plaintiffs,  Gfroy,  Macmtdi 
4*  Co.,  the  sum  of  five  thousand  two  hundred  and  fif^-four  doUan,  beisg  ds 
amount  of  the  protested  draft,  with  damages  at  five  per  cent,  and  costs  of  pnM 
with  interest  at  the  rate  of  five  per  cent,  from  the  lAth  day  of  November,  I8SI1 
till  paid.  It  is  further  ordered  and  decreed,  that  there  be  judgment  ag^tke 
firm  of  Lowe  and  PaUison,  and  the  firm  of  Lowe,  PaUuon  8f  Cb.,  in  their  nit 
Ibr  injunction,  and  die  injunction  granted  therein  is  hereby  dissolved,  it  a 
further  ordered  and  decreed,  that  the  said  Qray,  Maemurdo  8fCo.  are  the  kv* 
ful  owners  of  the  said  paper,  the  negotiation  of  which  was  enjoined  by  theaii 
Lowe  and  Pattt^on,  and  Lowe,  Pattison  4r  Co.,  and  that  judgment  be  readen' 
thereon  in  favor  of  said  Chray,  Maemurdo  Sf  Cb.  And  it  is  furtbor  ordered  h' 
decreed,  that  there  be  judgment  against  IF.  B,  Partee,  on  hisinterveotioatf 
sjmdic  of  the  creditors  of  IF.  B,  Partee  S^  Co.,  and  that  the  same  be  dumMi 
at  his  coste,  and  that  all  the  other  costs  of  these  suits  be  paid  by  the  aaid  Utt 
and  PaUuon,  and  Lowe,  Pattison  4r  Co- 

Application  for  a  re-hearing  refused. 


Succession  of  John  McDonogh. 
C.  R08KLIU8,  F.  B.  D.  MuiN,  A.  D.  Cbossm an  and  W.  R  Lire- 

RICH   V,   R.   R.  GURLEY,  B.  0.  HoWARD    AND  B.  MaTBR. — ^No.  241& 

T.  J.  DuRANT,  Attorney  of  Absent  Heirs  of  J.  McDonogh  f.  R- 
R.  GuRLBT,  B.  C.  Howard  and  B.  Mayer. — ^No.  2456. 

A  teatamentary  executor,  preient  in  the  State,  but  domiciliated  out  of  it,  cannot  fM^^ 
ten  of  adminiatration  without  executing  hii  bond  with  gtx>d  and  eolvent  lecurityrftf  ^ 
inm  and  under  lucfa  oonditioni  aa  are  required  by  law  from  dative  teatamentary  execakn* 

APP£ A.L  from.the  Fifth  District  Court  of  New  Orleans.    BmcHomob  I  ^* 
Qrivot  and  Levi  Pierce,  for  ptaintiff.    H.  H.  Slrawbtidge,  MiUs  Ta^ 
and  /.  A.  Maybin,  for  defendants.    By  the  court :  (SUdell,  J.,  ahsent) 

EusTis,  C.  J.  No.  2416.— By  the  will  of  the  late  John  MeDono^  ••«»• 
teen  persons  were  named  executors,  of  whom  eiglit  resided  in  New  OitaVi!' 
and  six  resided  in  Baltimore,  and  throe  elsewhere. 
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Fimr  of  dw  reridenti  of  New  Qrieans  were  qualified  as  exeeuton,  received  Succsshoh  or 
their  letteie  teatameDtaiy,  and  took  «poD  themselves  the  perfimnaoee  of  their       ^     ^^^' 
tnut.    Fire  of  Ae  non-resideDts,  riz  :  Mesirg.  QwrUy,  Howard^  Mayer^  Gib- 
am  and  Smith,  were  also  qualified  as  exeeuton,  receired  their  letters,  and 
aatned  vpon  the  performance  of  their  duties. 

This  appointment  has  given  rise  to  sereral  appeals,  imn  decrees  rendered  by 
Ae  Oonrt  ef  the  Fifth  District  of  New  Orleans.  The  questions  involved  in 
each  ease,  thon^  dependent,  it  will  be  necessary  to  examine  separately, 
Isaving  out  of  view  all  matters  not  necessarily  connected  with  them. 

An  appeal  is  taken  by  the  New  Orleans  exeeuton  of  the  succession  of  John 
McDonogh,  from  two  decrees,  by  which  R.  jR.  (htrley^  Benjamin  C.  Howard 
md  Brantz  Mayer,  were  admitted  to  be  qualified  as  exeeuton  of  said  succes- 
■00,  and  letten  testamentary  were  directed  to  be  given  to  them,  without  their 
bsing  required  to  give  security. 

n»  third  section  of  the  Act  of  1842,  amending  the  article  924  of  the  Code 
of  Practice,  and  for  other  purposes,  prorides,  **  that  whenever  the  testamf  ntniy 
executor  named  in  the  will,  shall  be  present  in  the  State,  but  be  domiciled 
out  of  it,  the  judge  shall  only  grant  him  the  letten  on  the  execution  of  his  bond, 
widi  a  good  and  solvent  security,  for  such  a  sum,  and  under  such  cooditions  as 
are  required  by  law  from  dative  testamentary  exeeuton."    Acts  of  1842,  302. 

This  law  is  plain,  free  from  doubt,  and  imperative.  The  residence  of  the 
gentlemen  is  alleged,  in  their  petitionB,  to  be  in  Baltimore,  and  those .  appoint- 
ments, without  being  required  to  give  security,  cannot  be  maintained.  The 
decrees  appealed  from,  must  therefore  be  reversed ;  the  appoiotment  of 
Jfessrs.  H.  R.  Gwrley,  B.  C.  Hotpard  and  BratUz  Mayer,  as  executors,  vaca- 
ted ;  tte  appellees  to  pay  the  costs  of  the  appeal. 


By  the  court : 

EosTis,  C.  J.  No.  2456.— On  the  1st  December,  1851,  a  judgment 
randered,  by  which  the  letten  of  testamentary  executorship,  heratofiare  granted 
Xo  R.  R,  Qurley,  Benjamin  C*  Howard  and  Braniz  Mayer,  of  the  city  of  Bal- 
timore, in  the  succession  of  Jokn  MeDonogh,  were  revoked.  This  judgment 
waa  rradered  on  the  application  and  petition  of  Thomas  J,  Durant,  Esq,,  attor- 
ssy,  appointed  by  the  court  to  represent  the  absent  hein  of  the  deceased. 
Messrs.  ChirUy,  Howard  and  Mayer,  have  a^^aled  from  this  judgment 

The  residence  of  Mr.  Gurley,  was  in  the  district  of  Columbia,  and  that  of 
Messrs.  Howard  and  Mayer,  in  Baltimore.  These  gentlemen,  as  we  have  seen, 
were  appointed  exeeuton  by  the  wUI,  and  were  admitted  to  be  qualified,  under 
of  date  the  11th  and  13th  of  December,  1850.  The  effects  of  the  suc- 
\n  having  been  subjected  to  process  of  sequestration,  at  the  instance  of  the 
Sfiste*  tbeoe  gentlemen,  who  had  come  to  New  Orleans  fi»r  the  purpose  of 
atteodsDg  to  their  duties  as  executors,  returned  to  their  honMa  a  few  days 
after,  and  have  not  since  come  back  to  Louisiana. 

On  departing  from  the  State,  they  left  no  power  of  attorney  to  rspreaent 

am  in  the  administiatimi,  as  required  by  the  Act  of  1849,  and  for  this  reason, 
Ibe  district  judge  revoked  their  letten  testamentary. 

The  decision  which  we  have  rendered,  concerning  the  validity  of  the  decrees, 
ly  virtae  of  which  the  appellees  claim  to  act  as  executors,  renden  the  deeisioa 
itdMsppealuDneceMary.   It  fidhi  with  that  dociskm. 
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Svccsffiov  OF  PufTON,  J.t  djMeDtiDg.*  John  McDcmogh^  a  rasideot  of  Jjmmmm,  letving 
ft  large  Mttte,  appoiDted*  by  his  will,  ezecaton  realdiDg  in  and  oat  of  the  State 
of  Louiijana.  Four  of  those  appointed  in  the  State,  were  qjoalified,  and  fonr 
of  those  residing  without  the  State. 

QaestiooB  are  presented  in  relation  to  the  respective  rights  of  these  execa- 
tors,  which,  I  think,  might  be  postponed  nntil  the  decision  of  the  main  case 
now  before  the  court.  But  as  the  decisions  are  pressed,  I  wiD  give  my  ooncln- 
sions,  without  going  at  length  into  the  reasons  until  the  main  questions,  with 
regard  to  the  will,  are  decided. 

The  whole  estate  of  McDanogh  appears,  to  me,  to  be  so  much  involved  in 
controversies,  that,  as  at  present  advised,  I  am  of  opinion,  that  conunissions  on 
the  whole  property,  will  be  but  a  just  and  reasonable  compensation  for  his 
numerous  executors.  They  should  be  paid  only  as  the  estate  is  passed  over  to 
his  creditors,  legatees  or  heirs.  I  should  infer  this  from  article  1676  of  the 
code,  and  1067  of  the  Code  of  Practice ;  but  when  I  compare  article  1663, 
with  1182  of  the  code,  the  inference  is  irresistible. 

In  making  the  estimate  of  the  amount  of  the  commissions,  property*  which 
is  of  no  value,  is  to  be  deducted.  That  is  the  meaning  of  the  term  productive, 
in  the  article  1676  of  the  code  allowing  commissions. 

I  do  not  believe  McDanogh  intended  to  make  any  distinction  between  his 
executors,  as  to  their  powers.  He  made  the  cities  of  Baltimore  and  New 
Orleans,  his  universal  legatees.  Considering  the  whole  of  his  will,  it  appears 
to  me,  he  intended  that  the  foreign  executors  should  see  his  whole  will  carried 
into  effect,  but  guard  especially  the  interests  of  the  city  of  Baltimore,  and  of 
the  colonization  society;  and  that  his  executors  in  this  State,  should  guard 
especially  the  interest  of  New  Orleans,  and  some  of  her  charitable  institutions. 

This  object  would  probably  fail  of  its  accomplishment,  if  the  foreign  execu- 
tors were  required  to  give  security  like  dative  executors,  fie,  therefore,  never 
intended  it.  Does  the  3d  section  of  the  act  of  the  16tii  of  March,  1842, 
imperatively  require  it  ? 

It  is  an  act  providing  "  for  the  administration  of  the  successions  of  strangers 
dying,  possessed  of  property,  within  the  State  of  Louisiana,  and  for  other  pur- 
poses." The  object  of  the  act,  as  expressed  in  the  tiUe,  does  not  necessarily 
embrace  the  estate  or  executors  of  McDonogK  who  was  not  a  stranger,  but  an 
ancient  citizen  of  this  State.  I  do  not  think  the  spirit  of  the  act  applicable  to 
this  case.  The  object  of  the  act,  was  to  prevent  a  foreigu  executor  repre- 
senting the  whole  estate,  from  carrying  off  the  whole  property,  without  account- 
ing to  our  courts.  That  is  impossible,  where  there  are  resident  as  well  aa 
non-resident  executors,  and  joint  resident  and  non-resident  legatees  of  the 
whole  estate,  entitled  to  claim  its  immediate  seizin  by  their  commissioners. 
Indeed,  it  appears,  that  by  a  writ  of  sequestration  on  behalf  of  the  States  of 
Maryland  and  Louisiana,  the  great  mass  of  the  succession  is  tied  up  so,  that, 
apparently,  it  is  not  in  the  hands  of  the  executors.  So  that  the  securi^  for 
the  faithful  administration  of  the  foreign  executors,  would,  under  all  the  cir- 
cumstances, be  but  nominal.  Code  1034.  I  do  not  think,  therefore,  that  the 
appointment  of  the  foreign  executors,  should  be  vacated  on  account  of  not 
having  furnished  it.  Much  less  should  their  appointment  be  vacated  for  hav- 
ing returned    to  their  homes,  without  leaving  powers  of  attorney.    Their 

*The  disientiog  opinion  of  Jadge  Preston^  ezpresied  hii  yiewi  of  these  caaei,  and  also 
of  the  following  case  on  the  oppoBition  of  Hotoard,  Ourley  and  Mayer,  to  the  account  of  the 
execaton  of  John  McDonogh*   ^y  agreement  of  Goonael,  these  suitf  were  oonsolidated. 
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co-executon,  in  such  case,  act  for  them,  for  whose  acts  they  are  responsible.  SueexsiioN  or 
Code,  art.  1674.  The  article  of  the  code  1149,  and  the  act  of  1849,  reKed  ***'^**^**"- 
upon  for  revoking  their  appointment,  on  acconnt  of  absence,  refers  to  cases 
where  their  absence  leaves  the  estate  unrepresented.  No  such  thing  existed  in 
this  case.  To  be  a  cause  for  dismisnng  them,  it  most  also  appear,  that  the 
succession  sofTered  loss  by  their  absence.  Nothing  of  the  kind  is  pretended. 
They  were  strangers,  not  advised,  so  far  as  appears,  of  these  local  laws  which 
probably  exist  no  where  else.  They  complied  with  them,  as  soon  as  advised 
of  the  necessity.  I  do  not  see  in  the  records,  the  least  disposition,  on  their  part, 
to  neglect  their  duty,  disregard  our  laws,  or  not  to  pay  the  most  implicit  obe- 
dience to  our  courts.  In  all  respects,  I  think,  they  stand  upon  the  same  footing 
with  the  domestic  executors,  and  have,  with  them,  a  great  and  difficult  duty  to 
perform,  to  execote  a  somewhat  anomalous  will  in  this  State,  disposing  of  a 
very  large  estate  for  purposes  of  great  pubUc  utility,  the  execution  of  which, 
will  requh-e  the  united  exertions  and  wisdom  of  all  the  executors ;  and  for 
which,  probably,  commissions  on  the  whole  estate,  will  not  be  more  than  au 
adequate  compensation. 


Succession  of  John  McDonogh, 

On  the  Opposition  of  R.  R.  Gurlkt,  B.  C.  Howard  and  B.  Mayer, 

to  the  Account  of  the  Executors — ^No.  2524. 

The  code  providei,  that  if  the  executor  hai  not  a  general  seiziD,  bif  commiMion  shall  be 
only  the  estimated  valae  of  the  objects  which  he  has  had  in  his  possession,  and  on  the 
sums  put  into  his  hands  for  the  purpose  of  paying  the  legacies  and  other  charges  of  the 
will.  Art  1677.  Tet,  where  the  seizin  of  the  property  of  the  succession  was  not  given 
by  the  will,  but  the  executors  took  possession  thereof  in  the  absence  of  the  heirs,  and  tiie 
possession  wss  legal  and  beneficial  to  the  heirs,  it  was  held,  that  they  were  entitled  to 
commissions  under  the  article  already  cited. 

An  executor  cannot  daim  a  condbissbn  on  waste,  uncultivated  lands ;  nor  can  commissions 
be  charged  on  bad  debts,  that  is,  those  which  are  prescribed  or  due  from  insolvents. 

APPEAL  from  the  FifUi  District  Court  of  New  Orleans,  Buchanan,  J.  H. 
H,  Strawhridge,  for  the  opponents.  Levi  Pierce  and  Af .  ChrivoU  for  the 
executors.     Thomat  J.  DuranU  for  the  absent  heirs.    By  the  court : 

EusTis,  C.  J.  An  appeal  was  taken  t>y  the  New  Orleans  executors,  from  a 
judgment  of  the  court,  by  which  an  opposition  to  a  tableau  of  distribution,  filed 
by  the  former,  on  the  part  of  R.  R,  Qurley,  B.  C  Howard  and  B,  Mayer,  of 
Baltimore,  was  sustained,  and  each  of  them  allowed  one-eighth  part  of  the  total 
Bum  charged,  as  commissions  of  executors,  on  the  tableau.  This  judgment  was 
rendered  on  the  23d  of  January,  1852. 

The  question  involved  in  this  appeal,  relates  to  the  commissions  claimed  in 
this  opposition. 

By  the  will,  the  seizm  of  the  immovable  property  of  the  deceased  was  not 
given  to  the  executors];  on  the  contrary,  it  is  given  to  commissioners  to  be 
appointed  under  the  will.  Seizin  is  given  to  the  executors  of  the  personal  pro- 
perty only. 

The  code  provides,  that  if  the  executor  has  not  a  general  seizin,  his  commis- 
sion shall  be  only  the  estimated  value  of  the  objects  which  he  has  had  in  hi^ 
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r  ^vmnmnm,  aad  on  die  ■Dins  pat  into  lik  liaiidf  finr  the  parpote  of  pijiiig  f^ 
kfMief  and  otfaw  chaiige*  «f  the  will.    Art.  1677. 

Under  the  wiBt  it  10  deer  that  the  eomnu«on8  of  the  ezeentan  were  to  be 
confined  to  the  penonel  property  which  cune  into  their  poiMwion,  and  snch 
WM  the  aetded  porpoae  of  the  teatator. 

Under  a  atate  of  things  whidi  were  not  foreaeen,  and  oonaeqnently  not  pro- 
vided fbr,  the  aecnton  found  tfaeniaelvea  temporarily  in  pooaoBBion  of  all  the 
property  of  the  ancceaaion,  aobfect  to  the  proceaa  of  aeqaeatration  befiire  noted 
OB  thia  |»Dperty«  amonnflng  to  aome  two  miOiona  and  one  half  of  doUara,  accord- 
hig  to  nuriooa  inventoriea,  the  ezecatnra  have  chained  n  oommiaaion  of  two  and 
one-half  pmr  cent,  amonnting  to  the  aum  of  $62, 348  70.  The  district  judge 
thought  the  thrae  executora,  who  are  the  appelleea  in  thia  appeal,  were  entitled 
to  their  ahare  in  theae  commiaBiona,  and  decreed  accmrdingly. 

In  thia  connection,  we  deem  it  our  duty  to  atate  what  we  conceive  to  be  die 
lew  on  thia  subject  of  commiaaiona. 

In  the  caae  of  Ander$on*s  Heirs  y.  Anderson* s  Executors^  10  L.  R.  35,  the 
court  held,  in  a  caae  where  the  seiaun  of  the  property  of  the  ancoeeaion  was 
not  given  by  the  will,  but  the  executors  took  possession  thereof  in  the  abseace 
of  the  heirs,  and  the  possessbn  waa  legal  and  beneficial  to  the  heirs,  they  were 
entitled  to  commissiona  under  the  article  1677  of  the  code.  But  an  executor 
cannot  claim  a  commission  on  the  value  of  waste,  unculdvated  lands.  SueeeS" 
sion  of  Milne,  6  R.  R.  48.  Such  property  is  considered  as  forming  no  part  of 
the  productive  property  of  the  sncoession.  Nor  can  commiaaions  be  charged  on 
the  amouDta  of  bad  debts,  that  is,  those  which  are  prescribed  or  due  from  insol- 
voDts.  Code,  1676.  By  this  article,  the  executor,  for  his  care  and  trouble,  ia 
allowed  to  charge  2i  per  cent  commission  on  the  whole  amount  of  the  estimate 
ef  the  tnventoiy,  deducting  that  of  property  which  is  not  productive,  and  bed 
debts. 

There  are  cases  in  which  commissions  are  allowed  to  executors  on  the  esti- 
mated value  of  unproductive  property,  where  the  administration  of  it  gives 
trouble  and  requirea  expense,  as  where  it  is  in  litigation,  or  works  are  required 
in  order  to  preaerve  it.  Succession  of  CHrard,  4  Ann.  386.  The  cases  on  this 
subject,  are  collected  and  reported  with  great  accutacy  and  ability  in  the  digoat 
of  Mr.  Hennen,  verbo  Succession  xi,  (h.) 

Uoder  this  view  of  the  law,  the  charge  of  two  and  one-half  per  cent  on  the 
whole  amount  of  the  estimated  value  of  the  property  of  the  succesuon,  made  by 
the  executors,  cannot  be  sustained.  A  large  portion  of  this  immense  estate  is 
not  productive,  consistiog  of  uncultivated  lands,  and  not  subject  to  a  general 
charge  of  commissions  for  the  executors. 

As  the  journey  of  these  gentlemen,  fi:t>m  their  homes  to  this  city,  must 
probably  have  been  attended  with  incouvenience,  and  certainly  with  conmdera- 
ble  expense ;  and,  as  it  was  undertaken  in  the  furtherance  of  the  objects  of  the 
testator's  will,  the  parties  in  interest  will  doubtless  not  be  insensible  to  dieur 
daims ;  but  the  questions  which  we  have  been  obliged  to  act  upon,  are  exclu- 
sively of  law,  and  must  exclusively  be  governed  by  it. 

Our  opinion  is,  that  the  appellees  have  no  legal  claim  on  the  effects  of  the 
succession,  by  reason  of  the  express  provision  of  the  act  of  1842,  before  noted. 
For  the  reasons  given,  this  court  can  enter  no  decree  sanctioning  the  allowance 
of  the  commission  of  two  and  one-half  per  cent  to  the  New  Orleans  executors. 
The  only  portion  of  this  charge  before  us  is,  that  included  in  the  adverse  claim 
of  the  appellees,  and  to  this  portion  the  eQTect  of  our  judgment  is  necoaaarily 
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Gonfioed.    The  decree   of  the  dietrict  comti  homologpKkiiig  the  executen*  svetMnoii  ev 
accouot,  except  bb  opposed*  in  which  this  charge  is  made,  has  not  been  appealed    MoDosoeii. 
finom.    Our  judgment  is  upon  the  opposition  of  the  appelleesi  which  the  decree 
of  the  district  court  sustained. 

It  is  therefore  decreed,  that  the  judgment  appealed  from  be  reversed ;  the 
opposition  of  the  appellees  be  dismissed,  and  the  case  remanded  for  further  pro- 
ceedings; the  appeUees  paying  costs  in  both  courts. 

RosT,  J.,  concurred.    P&xsTon,  J.,  dissented.* 
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L.  T.  Chalon  v.  Augustus  W.  Wjoker.    E.  Chalon  et  al.,  1^6  eas, 

Intervenors. 

Defendanti  purchased  property  at  a  tale  made  to  effect  a  partitioD,  and  alleging  that  there 
were  informalities  in  the  action  of  partition  under  which  the  sale  was  made,  refused  to 
pay  the  price,  and  claimed  its  rescision.  The  parties  interested  in  the  partition,  offered  to 
waire  the  informalities,  and,  widiin  a  reasonable  time  to  be  allowed  by  the  ooort,  to 
ratify  the  sale.  Held:  The  patties  in  interest  coold  alone  object,  and  it  was  oonpetent 
for  them  to  waire  the  informalities.  Held,  alto  t  That  voder  the  aatiiority  rested  in  liM 
ooort,  by  article  8043  of  the  code,  leave  can  be  granted  to  them  to  waive  the  wnn  tad 
ratify  the  sale  within  a  reasonable  time. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Bw^unutth  J. 
Buiison^  jBenjamtn,  and  L.  Janmf  for  phuatifis.  Elmar$  and  ftn^,  for 
defendant.    By  die  court:    (Preston^  J.,  dissenting.    Slidelli  J.,  absent.) 

KosT,  J.  The  plaintiff  claims  from  the  defendant  the  price  of  certain  lands 
purchased  by  him  at  public  auction,  with  the  interest  that  has  accrued  upon  it. 

The  answer  of  the  defendant  is  not  so  explicit  as  might  be  demred ;  but  w 
onderstand  l^e  prayer  to  be  for  a  resolution  of  the  sale,  on  the  ground  of  infer- 
mafities  in  the  action  of  partition  under  which  it  was  made.  There  was  judg* 
meat  against  him  for  the  amount  claimed  and  interest,  and  he  has  appealed. 

In  the  action  of  partition,  JSJtza&etfc  and  Palmyrt  Alpuente^  two  of  the  par- 
ties, were  married  women.  The  answer  states,  that  they  were  duly  authorised 
and  assisted  by  their  husbands.  But  the  husbands  did  not  make  themselves 
parties  to  the  proceeding,  and  no  aulhorizatioa  is  shown. 

The  heirs  of  Rabassa  were  parties  in  interest,  and  should  have  been  made 
parties  to  the  suit.    His  executor  alone  was  cited. 

No  experts  were  appointed  to  determine  whether  the  proper^  was  suscepti- 
ble of  division  in  kind. 

These  are  informalities  of  which  the  parties  having  an  interest  could  alone 
take  advantage,  and  which  it  is  in  their  power  to  waive,  by  ratifying  the  sale ; 
and,  as  they  have  offered  to  do  so,  within  any  reasonable  time  the  court  nu^ 
aDow,  we  consider  this  a  proper-ease^rlke  exercise  of  the  discretion  vested  in 
OS  by  article  2042  of  the  Code. 

It  is  therefore  ordered  and  decreed,  that  in  eonfermity  uMi  article  3042  ef  the 
Civil  Code,  Elizabeth  AIjpuenUfih»  wife  of  Alexander  Jeeepk  ^focAo,  by  him  duly 
authorized  and  assisted;  and  Palmyre  AlpuenU^  the  wife  ci  Henry  B&ylef  duly 
assisted  and  authorized;  Jtdie  Pamela  Afary.the  wife  of  Anichu  Joeejh  Qw^ 
by  him  duly  assisted  and  audiorized;  and  die  hein  of  the  late  Jmepk  Rabaeea^ 
have  a  delay  of  sixty  days,  to  ratify  and  confirm  the  adjudication  made  to  the 

*8ee  the  dissenting  opinion  of  PretUm,  J.,  last  case. 
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CatLoH  deleDdantt  Augustus  W.  Walker,  of  the  property  described  in  the  petition: 
Walub.  ^^^9  whereas  the  defendant  alleges  that  there  are  Tarious  irregularities  in  the 
proceedings  for  a  partition,  under  which  the  adjudication  to  the  defendant  was 
made,  and  the  plaintiffs  have  declared  their  willingness  to  ratify  generally  the 
said  proceedings  and  adjudication,  whereby,  it  becomes  unnecessary  to  examine 
said  irregularities,  it  is  further  ordered,  that  the  plaintiffs  and  their  assigns  do 
ratify  said  proceedings  for  a  partition,  and  said  adjudication,  within  said  delay  of 
sixty  days ;  that,  on  the  plaintiffs  executing  before  a  notary  public,  and  filing  in 
the  Fifth  District  Court,  within  said  delay,  a  copy  of  the  act  of  ratification,  as 
hereabove  directed,  they  recover  from  the  defendant,  the  sum  of  two  diou- 
sand  six  hundred  and  sixty-four  dollars,  with  five  per  cent  interest  on  the  sum  of 
$666,  from  the  5th  of  December,  1250 ;  and  with  interest  at  the  rate  of  eight 
per  cent  on  the  further  sum  of  $666,  from  the  11th  March,  1850 ;  on  the  fur- 
ther sum  of  $666,  from  the  11th  of  September,  1850;  and  on  the  further  sum  of 
$666,  from  the  11th  March,  1851 — until  final  payment,  with  costs  in  the  court 
below ;  the  costs  of  the  appeal  to  be  borne  by  the  plaintiff.  And  it  is  further 
ordered,  that  if  the  plaintiffs  should  fail  to  execute  and  file,  within  the  aforesaid 
delay,  said  act  of  ratification,  as  within  directed,  the  aforesaid  adjudication, 
made  to  the  defendant  on  the  8th  March,  1849,  be  annulled  and  rescinded,  and 
that  in  that  case  the  plaintiffs  pay  the  costs  in  both  courts.  It  is  further  ordered, 
that  this  case  be  remanded  to  the  district  court,  for  the  purpose  of  having  the 
foregoing  decree  carried  into  effect. 

EusTiB,  C.  J.,  concurred  with  Rost,  J. 

Preston,  J.,  dissenting.  In  a  suit  of  Joseph  Chalon  et  al.  v.  Chalon  et  aZ., 
for  a  partition,  which  was  decreed,  the  sheriff  of  the  parish  of  Orleans,  after  the 
notices  required  by  law,  and  in  obedience  to  the  judgment  of  the  court,  on  the 
5th  and  8th  of  March,  1849,  offered  for  sale  a  large  number  of  lots,  in  the  rear 
of  the  city  of  New  Orleans,  the  price  to  be  paid  one-fourth  cash,  and  the 
balance  on  twelve,  eighteen  and  twenty-four  months*  credit,  the  notes  secured 
by  mortgage,  and  bearing  eight  per  cent  interest  from  maturity  until  paid.  The 
defendant  became  the  purchaser,  for  the  aggregate  amount  of  two  thousand 
six  hundred  and  sixty-four  doUars.  A  title  having  been  made  out  and  tendered 
to  him,  he  refused  to  accept  it  and  comply  with  the  terms  of  sale.  This  suit  is 
brought  to  recover  the  price,  according  to  the  terms. 

The  defendant  excepts  to  the  suit,  that  the  heirs  of  Joseph  Chalon^  and  the 
numerous  other  parties  interested  in  the  partition,  have  alone  the  right  to  main- 
tain this  suit  against  him,  upon  the  grounds  set  forth  in  the  petition ;  and  his 
administrator  has  no  such  right.  Thereupon,  all  the  parties  interested 
intervened,  and  insisted  upon  the  allegations  and  prayer  of  the  original  petition, 
and  thus  disposed  of  the  exception. 

The  defendant,  answering  to  the  merits,  alleged,  that  the  various  judicial  pro- 
ceedings carried  on  in  the  suit  of  Chalon  et  al.  v.  Chalon  et  aZ.,  for  a  partition,  in 
which  the  property  was  sold,  were  conducted  with  so  much  irregularity  and 
illegality,  that  they  have  no  binding  effect  upon  the  parties  thereto,  many  of 
whom  are  minors,  and  others  married  women,  who  at  any  time  could  claim  the 
property  sold  to  effect  the  partition,  so  that  the  title  tendered  to  him  is  so 
defective  that  he  is  not  bound  to  pay  his  money  for  the  property.  He  assigns 
several  special  reasons : 

1.  That  Joseph  Chalon,  the  plaintiff  in  the  suit  for  partition,  was  a  member 
of  a  fiunily  meeting  called  on  behalf  of  the  minor,  H.  H.  Alpuente,  one  of  the 
parties  to  the  suit,  and  one  of  the  defendants.    The  conclusive  answer  of  th^ 
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plftiDtiffs  to  this  objection  is,  that  the  only  question  submitted  to  the  family       Cbalov 
meetiog  was,  on  what  terms  the  property  should  be  sold ;  Chalon  and  the  minor      Walkbr. 
were   equally  interested,  that  the  property  should  sell  for  a  good  price,  and 
therefore  that  judicious  terms  of  sale  should  be  recommended.     It  is  an  interest 
adverse  to  that  of  the  minor,  which  incapacitates  a  relative  from  serving  as  a 
member  of  a  meeting  of  his  family,  not  a  concurrent  interest  with  him. 

2.  It  is  objected,  that  the  answers  to  the  suit  for  partition,  by  several  of 
the  heirs,  who  were  married  women,  and  were  defendants,  are  authorized 
by  their  husbands.  Tiie  record  shows  that,  the  answer  was  signed  by  a  licensed 
attorney,  who  represented  them,  as  authorized  to  answer  by  their  husbands, 
who  assisted  them  in  the  suit.  The  authority  of  the  attorney  to  file  this  answer, 
has  not  been  disavowed  by  the  husbands,  or  denied  upon  oath  by  the  defendant. 
On  the  contrary,  the  authority  of  the  husband  has  been  since  ratified  by  their 
appearing,  with  their  wives,  and  receiving  the  proportion  due  to  their  wives  of 
the  proceeds  of  sales  that  bave  been  collected,  and  also  joining  their  wives  in 
this  suit,  to  compel  a  compliance,  on  the  part  of  the  defendant,  with  the  terms 
of  sale. 

3.  It  is  objected,  that  EHenne  Chalon,  testamentary  executor  of  Joseph 
Rahassa,  was  made  party  to  the  suit,  instead  of  the  heirs  of  Rdbassa. 

The  action  for  a  partition,  is  undoubtedly  a  real  action,  and  the  heirs  of 
Rabassa  should  have  been  made  parties  to  the  suit,  as  specially  decreed  by  the 
Civil  Code  and  Code  of  Practice.     C.  P.  123.     C.  C.  1230,  1245. 

But  there  is  not  a  suggestion,  much  less  proof,  in  the  record,  that  the  property 
sold  for  less  than  its  value ;  and  the  executor  of  Rabassa  has  received  his  share 
of  the  proceeds  of  the  sales  which  have  been  completed,  and  intervened  in  this 
suit  to  approve  the  former  proceedings,  and  claim  his  share  of  the  proceeds  of 
these  lots.  There  are  also  oiber  lots  bought  by  the  defendant,  at  the  same  sale, 
for  which  suit  is  not  yet  brought  to  prove  a  compliance  with  its  terms.  In  forc- 
ing a  compliance  with  the  sale  of  those  lots,  I  would  recommend  a  mere  ratifi- 
cation of  the  whole  proceedings,  on  behalf  of  the  heirs  of  Joseph  Rabassa,  but 
do  not  see  sufficient  danger  of  eviction  or  loss,  to  the  defendant,  which  may  not 
be  avoided,  to  afford  him  relief  in  this  case. 

Another  objection,  made  by  the  defendant,  to  this  title  is,  that  no  experts  were 
appointed  to  report  to  the  court  whether  the  propeity  should  be  divided  in  kind, 
or  sold  to  effect  the  partition.  It  was  proved  to  the  satisfaction  of  the  district 
court,  and  appears  conclusively  to  me,  that  the  partition  could  only  be  made  by 
a  sale,  and  that  the  property  could  not  be  divided  in  kind.  This  superseded  the 
necessity  of  experts.  Other  smaller  objections  ai-e  made,  but  they  appear  to  me 
quite  immaterial  to  the  title. 

I  think  the  judgment  of  the  district  court  should  be  affirmed,  with  costs. 


Theodore  Shute,  Executor,  v.  W.  W.  Dodge  et  al. 

'the  captain  of  the  steamer  Concordia,  who  is  part  owner,  had  an  insurance  in  an  office,  of 
which  Snethen  was  the  agent  The  boat  was  sunk ;  the  captain  abandoned,  and  Snethen 
refused  to  accept  the  abandonment.  The  captain  then  made  a  contract  with  Snethen,  as 
the  agent  of  a  bell  boat,  to  'Uave  the  cargo  and  other  property  from  the  wreck,  in  con- 
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Tlie  bdl  boat  niwd  Ike  gtaamer  ud  fafooi^ 
it  to  New  OriasM,  wbere  it  was  mU  by  tlia  port  wvdena.  The  owner  of  tlie  befl  boeJfc 
booglik  il,  and  bed  it  rspeired  Held  .•  Tlie  sale,  by  Ike  port  wardeae,  was  iDegalt  end  the 
pvfoMier  aonuiied  no  li^^rte  byloe  pucBaee* 

TherinieBtaBHi,tamheowiierof  tiiebeBbeatraieedtteeteeaer.byeenaof  Mibot, 
gare  fain  no  rigiit  to  pneeaarinB  ef  the  eteaier. 

The  ttipelatiooin  the  coBtract>  that  the  captain  of  the  beU  boet  ahoeld  have  «'freeandfaB 
poeieiaionoftlie  wrech."  meant  nothing  more  dian  a  poeieiaion  or  holding  tar  the  pur- 
poie  of  eaTing  the  eaigo  and  prupeiiy,  and  the  ezdaaion  of  all  interference  widi  hie 
wreeli;  hat  not  a  poaeeaafaw  ad^eraeiy  to  dwowaera. 

The  pvrcfaaoer  had  no  right  to  have  the  ateemer  repaired  at  dw  ezpenae  of  the  ownerBt  and 
they  are  only  reaponaible  fiar  thooe  repaint  to  tfie  extent  that  they  are  beneitted. 

APPEAL  from  th«  Foortfa  District  Court  of  New  Orleans,  Strawbridge^  J. 
Bmjamin  and  Mieou^  and  Bonford  and  Ftaney,  for  plaintiff.  Ogden  and 
Duncan,  for  the  defondasti.    By  the  court :    (SlideU,  J.,  absent.) 

EvsTiSy  C.  J.  The  qnestioas  upon  which  this  case  has  been  made  ulti- 
mately  to  tarn,  relate  to  certain  claims  set  np  by  the  defendant,  Dodgt^  on  the 
proceeds  of  the  sale  of  the  steamer  Concordia.  The  learned  judge  of  the  dis- 
trict oonrt  describes  the  case  as  troublesome  and  intricate  beyond  any  one  which 
has  ever  passed  through  his  hands.  In  deciding  it,  we  most  endeavor  to  sim- 
plify It  as  much  as  possible;  every  thing  which  has  not  a  serious  bearing  upon 
the  result,  must  be  kept  out  of  view. 

This  appeal  is  taken  by  the  defendant,  and  the  plaintiff  asks  a  change  in  the 
judgment  in  his  ftvor. 

The  plaintiff  represents  the  owners  of  two-thirds  of  the  steamer  Concordia,  of 
this  port ;  her  captain,  S.  B,  Froit,  owned  the  other  third.  2She  was  snagged  a 
short  distance  above  Fort  Adams,  on  Sunday  the  17th  of  October,  1 850. 

Froii  was  insured  for  five  thousand  dollars,  with  the  Columbian  Insurance 
Oompanyt  of  which  Mr.  Snethen  was  the  agent,  and  abandoned  as  for  a  total 
fees ;  the  abandonment  was  not  accepted. 

The  caifo  of  the  steamer  was  very  valuable,  and  the  captain  made  a  contract 
with  Snethen,  as  the  agent  of  a  bell  boat,  to  save  the  cargo  and  other  properly 
from  the  wreck,  in  consideration  of  the  salvage  hereafter  to  be  agreed  upon  by 
certain  named  arbitrators,  and  the  free  and  fuO  possession  of  the  wreck. 

Not  only  the  cargo  was  saved,  but  the  boat  was  raised  and  brought  to  New 
Orleans,  on  the  16th  of  November.  She  was  sold  by  the  poit  wardens,  and 
bouglit  by  Dodge,  the  owner  of  die  beU  boat.  She  was  then  put  into  Salter 
and  Marey*s  dock,  for  repairs,  was  sequestered  in  this  suit,  and,  after  the  first 
judgment  rendered  in  the  suit,  was  sold  under  the  agreement  of  aO  concerned, 
and  produced  the  sum  of  98000,  which  is  now  before  us  for  adjudication. 

The  plaintiff,  at  the  time  of  the  accident,  was  building  a  new  boat  at  New 
Albany,  and  under  date  of  the  31st  October,  writes  a  letter  to  CapL  Frost,  in 
which  he  says,  after  noting  the  misfortune  of  the  Concordia : 

•«I  can  now  say  nothing  in  relation  to  the  course  you  should  take  with  the 
wreck  and  whatever  can  be  saved.  I  feel  satisfied  that  you  will  act  for  the  best 
interest  of  all  parties,  and  under  advice  or  instruction  from  the  ofiSces.  There 
are  many  articles  of  furniture  which  we  can  use  on  the  M,  which  I  would  like 
to  have»  but  which  will  not  be  wanted  now.  I  should  prefer  the  sale  of  every- 
thing  postponed  until  I  get  down;  but  the  boilers  and  machinery  might  be 
ahipped  at  once  to  New  Albany,  to  Phillips,  Hise  4r  G».,  to  be  landed  at  their 
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fettiMhry;  if  thii  otn  bo  done,  I  would  advise  it,  as  the  best  roeaos  of  selling  it  to       Smrts 


advantage.^ 

This  letter  was  received  by  CapU  Frost  on  the  9th  of  November,  and  shown 
to  Mr.  Snethm  on  that  day. 

Assuming  that  the  captain,  for  the  preservation  of  the  steamer  and  her  cargo, 
had  foiJ  power  to  do  what  a  wise  and  prudent  man  would  think  most  conducive 
to  the  benefit  of  all  concerned,  during  the  existence  of  the  necessity  for  his 
exercising  his  power.  When  we  read  this  letter,  and  consider  the  circum- 
stances in  which  the  captain  found  himself,  we  can  not' entertain  a  doubt  that  it 
conferred  on  him  authority  to  act  according  to  his  best  judgment  in  relation  to 
the  interests  of  the  writer,  and  justified  him  in  making  any  lawful  contracta  or 
expenditures  called  for  by  the  exigencies  of  the  occasion. 

Froit  was  however  insured,  and  had  abandoned  for^  total  loss.  The  plaintifif 
was  not  insured.  FrosVs  interest  was,  that  the  steamer  ibo'uld  not  be  saved, 
but  that  his  abandonment  and  right  of  recovery  should  be  fixed.  At  the  same 
time  he  had  his  duty  to  perform,  which  was  to  act  for  the  best  interest  of  all 
concerned ;  a  very  awkward  relation  to  occupy. 

It  appears,  from  the  evidence,  that  Snetken  was  determined,  from  the  begin- 
ning, to  raise  the  boat,  and  that  he  bad  no  directions  from  Froit  to  do  any  tuch 
thing.  Frott  acted  on  the  reserve  as  to  this  project,  and  his  interesf^as,  that  it 
should  not  be  undertaken.  Snethen  knew  this,  but  he  was  the  agent  of  the 
bell  boat  and  of  the  underwriters,  and  if  he  could  convert  this  total  into  a  par- 
tial loss,  it  would  be  money  in  the  pocket  of  the  underwriters ;  and  ift  was 
fnrtJier  his  interest  to  do  the  best  he  could  for  the  bell  boat,  who  would  be 
engsged  with  her  men  on  the  spot,  and  obliged,  in  some  sort,  to  prepare  for  the 
raising  of  the  boat,  by  taking  out  her  cargo. 

Frost  made  no  contract,  and  would  make  none  to  raise  the  boat,  and  the 
affair  was  SntthtiCs  own,  for  the  benefit  of  parties  whom  he  represented,  and 
not  of  the  plaintifif.  These  are  the  conclusions  we  have  come  to,  from  the  tes- 
timony of  both  Froit  and  Snethen. 

Frost  says,  that  he  never  made. any  objection  to  her  being  raised,  but  did  not 
want  her  raised.  His  idea  was,  to  have  the  machinery  taken  out  and  shipped  to 
New  Albany  or  Louisville,  where  steamboats  are  built,  according  to  the  plain- 
tiff's instructions.  Snethen  acted  with  his  eyes  open,  accordhig  to  his  views  of 
the  interest  of  those  whom  he  represented.  The  plaintiff  was  absent,  and 
Frost  declined  acting  for  him,  in  making  any  agreement  as  to  the  raising  of  the 
boat. 

The  hull  of  the  steamer  was  not  worth  the  expense  of  saving.  They  all 
knew  this,  and  Snethen,  under  this  state  of  facts,  had  the  boat  raised  and 
brought  to  New  Orleans. 

Althpugh  Frost  was  silent  as  to  the  doings  of  Snethen  and  the  workmen,  in 
raising  the  boat,  yet  nobody  was  deceived  by  it,  still  less  Snethen,  who  can  gain 
no  advantage  from  the  position  of  Frost,  which  he  created,  by  not  accepting  the 
abandonment  of  his  interest  insured. 

The  district  judge  considered  the  claim  for  raising  the  steamer,  and  bringing 
her  to  New  Orleans,  exclusively  as  one  of  salvage,  and  adjusted  it  on  the  prin- 
ciples of  marine  salvage.  He  thought  he  was  allowing  all  that  could  rightfully 
be  asked,  in  giving  Dodge,  the  owner  of  the  bell  boat,  one-half  the  proceeds  of 
the  steamer,  resulting  from  the  sale  by  the  port  wardens,  on  the  24th  Novem- 
ber, to  wit,  one  half  of  $3650. 
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Shoti  We  are  not  satisfied  that  the  case  is  one  to  which  the  piindples  of  marine 

Donoz.  ullage  are  applicable,  nor  that  the  facts  constitute  the  ingredients  of  what  ws 
held  in  law,  to  be  sabage  services ;  but  this  objection  is  only  to  the  principle  of 
the  adjustment,  which,  under  the  circumstances,  we  would,  ia  an  ordioaiy 
case,  consider  inapplicable.  But  the  defendant  has  no  right  to  complain  of  this 
mode  of  adjustment,  for  Snethen  undertook  the  business,  on  the  exclusive 
footing  of  sahrag0.  He  told  Frosty  «'  if  the  diving  bell  boat  succeeded  in  raisiDg 
the  Concordia,  the  boat  would  be  entitled  ^  salvage ;  if  she  failed,  it  would  be 
her  own  loss."  He  made  a  salvage  adventure,  exclusively  so,  and  had  no  rigbt 
to  expect,  aad  did  not  expect,  any  other  mode  of  reimbursement. 

It- has  not  been  attempted  to  defend  the  sale  of  the  steamer,  by  the  port  war- 
dens, and  it  follows,  of  course,  that  Dodge  could  acquire  no  rights  by  his  pur- 
chase. Nor  do  we  considy,  that  he  had,  in  any  legal  sense,  the  right  of  possession 
of  the  steamer,  from  the  circumstance  of  having  raised  her  by  means  of  his 
boat. 

We  understand  the  free  and  full  possession  of  the  wreck  given  tb  him  by  the 
contract,  as  meaning  nothing  more  than  a  possession,  or  holding,  for  the  purpose 
of  saving  the  cargo  and  property,  and  the  exclnsion  of  all  interference  with  his 
workj  and  not  a  possession  adversely  to  the  owner. 

It  eeems  to  follow,  from  these  premises,  under  the  facts  established,  that 
Dodge  had  no  right  to  have  the  steamer  repaired,  at  the  expense  of  the  plain- 
tiff; and  that  he  is  only  responsible  for  the  repairs,  as  he,  or  the  steamer,  was 
bene|ted  by  them. 

Ji/tarcy,  who  repaired  her,  says,  her  hull  was  worth  nothing  before  she  went 
into  dock,  and  after  the  repairs,  which  cost  $2100,  she  was  worth  $2500. 
Four  hundred  dolkrs  were  gained  by  the  repairs,  and  the  plaintiff  is  chai^e- 
able  with  two-thirds  of  the  cost  of  repairs,  say  of  $2137  03. 

The  amount  allowed  by  the  district  judge,  for  raising  the  boat  and  bringing 
her  to  New  Orleans,  is  $1216  66. 

Our  impression,  throughout  this  investigation,  has  been,  that  the  plaintiff 
could  be  subjected  to  no  charge  in  all  this  business,  unless  it  inured  to  his  benefit. 
The  evidence  is  quite  defective  as  to  some  points,  which  would  have  enabled  us 
to  bring  the  subject  to  some  accurate  test.  Had  the  amount  insured  on  cargo 
been  proved ;  had  the  daily  usual  earnings  of  the  boat  been  in  evidence,  we  then 
might  have  ascertained  what  other  interest  there  was  which  was  operating  io 
throwing  these  charges  upon  the  plaintiff,  and  to  what  extent  the  time  of  the 
-  boat  had  been  paid  for  by  the  $4000  allowed  for  saving  the  cargo.  No  details  of 
the  mode  in  which  this  account  was  adjusted  were  given. 

So  fiir  as  the  plaintiff's  interests  were  concerned,  Snethen  was,  throughout,  a 
volunteer,  acting  for  the  interests  of  those  he  represented.  In  serving  them 
he  aided  the  plaintiff  most  unquestionably,  but  we  think  it  ought  to  be  8ly>wn,  as 
nearly  as  it  was  susceptible  of  proof,  to  what  extent  the  expenditures  incurred 
inured  to  the  beneiit  of  the  latter.  The  repairs  put  upon  the  boat  by  Salter 
and  Marcy,  inured  to  his  benefit,  and  he  must  bear  his  share  of  them.  That 
something  is  due  for  the  other  works,  we  think  is  clear;  but  great  uncertainty 
rests  upon  the  beneficial  result  of  most  of  the  charges. 

Neither  party  asks  the  case  to  be  remanded.  It  was  incumbent  on  the  defen- 
dent,  in  reconvention,  to  prove  the  extent  to  which  the  expenditures  inured  to 
plaintiff's  benefit,  in  order  to  charge  him  with  them  in  this  distribution  of  the 
proceeds  of  the  steamer. 
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After  a  thorough  examinatioD  of  the  subject,  we  are  satisfied  that  the  jndg-       Sbutk 
meut  of  the  district  court,  as  an  equitable  adjustment  of  these  Yery  compli-        DoDax. 
cated  relations,  is  as  near  the  justice  of  the  case  as  we  can  come,  by  any  con- 
sideration in  detail,  and  ought  to  be  affirmed. 

The  judgment  of  the  district  court  is  therefore  affirmed  with  costs;  the  costs 
of  the  court  below  to  be  paid  out  of  the  proeeeds  of  the  sale. 

Prestoh,  J.,  dissenting.  The  steamboat  Concordia  was  sunk  near  Fort 
Adams,  on  the  15th  of  October,  1850,  in  eight  feet  water  and  six  feet  mud. 
Seven  days  afterwards,  and  when  a  rise  of  water  was  anticipated,  which  would 
have  rendered  it  impossible  to  raise  and  save  the  wreck,  an  agreement  was  made 
with  Dodget  the  owner  of  a  steamboat  with  diving  bell  and  submarine  appa- 
ratus, to  save  the  cargo ;  and,  I  think,  by  a  fair  and  liberal  construction  of  the 
agreement,  was  to  save  the  wreck  also  if  possible.  What  other  meaning  can  be 
given  to  terms  in  the  agreement,  to  give  him  the  free  and  full  possession  of  the 
wreck  under  water  ?  At  all  events,  it  cannot  be  disputed  that,  a  few  days  after- 
wards, those  interested  in  the  property  who  were  present  in  the  State,  em- 
ployed him  to  raise  and  save  the  wreck,  and  the  agents  of  all  acquiesced.  And 
furthermore,  it  is  not  to  be  admitted  that  any  of  them  Interested,  from  motives 
growing  out  of  insurance,  should  be  indulged  in  letting  her  go  to  destruction 
while  there  was  a  possibility  of  saving  her ;  and  the  implied  consent  of  all  to 
raise  and  save  the  boat  is  to  be  presumed. 

The  salvage,  upon  any  of  these  hypothesis,  was  to  be  settled  and  fixed  by 
arbitrators,  appointed  by  the  parties  in  advance,  that  there  might  be  no  suspici- 
cion  of  bias.  The  record  satisfies  me  that  all  parties  interested,  expressly  or  by 
silence  assented  to  this  arrangement. 

Dodge  raised,  saved  and  brought  the  wreck  to  New  Orleans.  The  arbitra- 
tors agreed  upon,  awarded  him  three  thousand  dollars  salvage,  amounting  to 
about  his  expenses,  all  of  which  he  would  have  lost  if  he  failed  in  his  enterprise. 
I  am  not  convinced,  by  the  evidence,  that  this  sum  was  by  any  means  half  the 
value  of  the  boat  floating,  with  her  engine  and  machinery  on  the  surface  of  the 
water.  Even  if  it  was  more,  I  look  upon  the  boat,  engine  and  machinery  at  the 
bottom  of  the  Mississippi  and  six  feet  in  mud,  as  substantially  a  derelict.  If 
half  the  value  be  allowed  for  taking  up  a  derelict,  floating  on  the  surface,  that 
or  more  might  be  allowed  for  diving  to  the  bottom,  making  the  fastenings  and 
bringing  the  derelict,  by  herculian  efforts,  from  beneath  the  bottom,  for  she  was 
in  the  sand,  taking  her  safely  to  New  Orleans,  and  restoring  her  to  commerce. 

SalvoA  cannot  exor  termini  bring  the  owners  in  debt — a  result  the  district 
judge  much  feared;  but  such  circumstances  as  existed  in  this  case  may  leave  them 
but  little.  Witnesses  have  been  examined  to  show  the  value  of  the  engine  and 
machinery,  if  raised  and  taken  to  Louisville  or  Cincinnati.  I  doubt  if  they 
would  have  sold  for  much  at  the  bottom  of  the  Mississippi,  near  Fort  Adams. 
If  so  available  at  LouisviUe,  why  did  not  the  owners  keep  and  use  it,  with  their 
boat,  when  set  afloat,  by  paying  the  mere  expenses  of  raising  her,  allowed  as 
salvage  ? 

I  do  not  believe  the  whole  would  have  sold  for  much,^at  the  bottom  of  the 
river.  By  the  labor,  expense,  and  I  may  say  risk  of  life,  the  salvors  have  saved 
foma^ing  for  all  the  owners.  Their  reward  has  been  fixed  by  judges  appointed 
by  tiiose  owners  at  barely  the  expense,  the  whole  of  which  was  risked  on  the 
event  of  success,  as  well,  perhaps,  as  the  health  and  lives  of  those  employed 
above  and  under  water  in  the  enterprise.  The  district  judge  has  brought  the 
falvorf  greatly  in  debt  under  such  circumstances. 
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6mvn  I  thiok  his  jndgOMOt  shooldbe  rerened,  and  the  whole  UDonnt  of  the  Hhage 

•worded  by  the  oriMtreton,  oelectad  by  the  portieo,  ohoald  be  pud  est  ef  tfao 
mooey  inooarti 


Mary  Adele  Nelder,  Wife  of  L.  L.  Kerr,  v.  Testamentary 
Executors  of  L.  B.  Macarty,  et  al. 

The  Botwy  ooodvded  the  will  tliiu :  *•  Tbia  will  bM  been  dictated  to  me  by  tbe  dear  Maeoftf, 
edS  It  tbe  said  notaiy,  btve  written  tbe  whole  in  my  bend,  aoch  u  it  bea  been  dictated 
to  me  by  tbe  said  testator,  in  tbe  presence  of  tbe  witnesses  hereafter  named  and  nnder- 
signed,"  &c  Tbe  question  being,  whether  the  words  nsed  import  that  the  will  was  dic- 
tated in  the  presence  of  the  witnesses,  or  was  only  written  in  their  presence.  Hdd :  "Hie 
words,  in  the  presence  of  the  witnesses  hereafter  named  and  undersigned,  in  this  connec- 
tion, would  apply  indiscriminately  to  the  whole  clause — ^to  tbe  dictation  u  weO  as  to  the 
writing. 

When  the  father,  by  will,  in  favor  of  a  natural  child,  disposes  of  the  portion  of  his  estate 
permitted  him  by  law  to  dispose  of,  the  only  restraint  which  the  law  imposes  on  the  rest 
of  his  property  is,  that  the  disposition  of  it  be  not  in  favor  of  any  other  persons  than  legiti- 
mate relations  or  a  public  institution. 

APPEAL  from  the  Fifth  District  Court  of  New  OrleoDs,  Buchanan^  J. 
A.  N.  Ogden  and  C  Roselius,  for  plaintiff*.  Benjamin  aod  Micouj  Jamn 
and  Taylor,  Pilot  and  Eyma,  Maurian  and  LeGardeur,  for  defendants.  By 
the  court : 

EusTis,  C.  J.  This  appeal  is  taken  from  a  judgment  of  the  court  of  the 
Fifth  District  of  New  Orleans,  by  which  the  last  wiU  and  testament  of  the 
late  Louii  B.  Macarty  was  annulled,  so  flsir  as  relates  to  the  plaintifi''s  interest 
in  the  succession ;  and  they  were  adjudged  to  recover  their  hereditary  portioD, 
to  wit,  one-fourth  of  the  effects  thereof. 

The  ground  on  which  the  judgment  appealed  from  is  based,  is  a  question  of 
fact;  and  the  conclusions  of  the  district  judge,  after  recapitulating  the  evidence 
and  commenting  on  it  with  great  care,  are  thus  given : 

*'In  this  conflict  of  the  testimony  of  the  witnesses  to  the  will,  and  failure  of 
the  recollection  of  the  notary  who  received  it,  upon  a  point  which  is  left  doubtful 
by  the  phraseology  of  the  will,  a  point  which  is  held  to  be  essential  to  the  validi^ 
of  a  nuncupative  will  by  authentic  act,  as  we  have  seen  above,  it  is  my  duty  to 
pronounce  as  not  proved,  that  the  will  in  question  was  dictated  by  the  testator 
to  the  notary,  in  the  presence  of  the  witnesses;  and,  for  want  of  this  formality, 
that  the  said  will  is  invalid  as  regards  the  plaintiff's.** 

There  were  other  demands  against  different  parties,  cumulated  in  the  plain- 
tiff'*8  petition  independant  of  tbe  validity  of  the  will,  but  the  district  judge  con- 
fined his  decision  to  this  single  point,  reserving  aU  other  matters  for  further 
adjudication. 

The  nuncupative  will  of  the  testator,  L.  B.  Macarty^  was  by  public  act. 
To  give  validity  to  this  class  of  instruments,  the  law  requires  that  it  be  received 
by  a  notary  public,  in  the  presence  of  three  witnesses  residing  in  the  place 
where  the  will  is  made,  or  five  non-resident  witnesses.  It  must  be  dictated  by 
the  testator,  and  written  by  the  notaiy  as  it  is  dictated.  It  must  then  be  read 
to  the  testator,  in  the  presence  of  the  witnesses.  Express  mention  must  be 
made  of  the  whole,  observing  that  all  these  formalities  must  be  fulfilled  at  one 
time,  without  interruption  and  without  turning  aside  to  other  acts. 
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Our  learaed  brother  was  of  opioion,  that,  by  the  phrsBeology  of  the  will,  it      Nildkk 
was  doubtfal  whether  the  will  had  been  dictated  by  the  testator,  to  the  Dotaiy,  in      MacI'rtt. 
the  presence  of  the  wfitoeBses. 

The  will  is  in  the  French  langaage.  The  coocluding  part  reads  thus,  in  Eng- 
lish :  It  is  thus  that  this  will  has  been  dictated  to  me  by  Jean  Macarty,  and  I, 
the  said  notary,  have  written  the  whole  in  my  own  hand,  fuch  as  it  has  been 
dictated  to  me  by  the  said  testator,  in  the  presence  of  the  witnesses  hereafter 
named  and  un^rsigned ;  then  having  read,  in  an  audible  and  high  intelligible 
voice,  and  in  presence  of  the  witnesses,  the  present  will  to  the  said  testator,  he 
has  declared,  in  the  same  presence,  that  he 'had  heard  and  understood  it  well, 
and  that  he  ratified  it  in  its  whole  contents.  Of  which  act.  done  and  passed 
immediately,  without  interruption  or  diversion  to  other  acts,  at  New  Orleans, 
in  the  dwelling  house  of  the  testator,  the  day,  month  and  year  aforesaid,  in 
presence  of  Jean  Baptist  Dejan  the  elder,  Pierre  Frederic  Thomas  and  Pierre 
Pascalis  Laharre^  witnesses  known  and  domiciliated  in  this  city,  6cc. 

The  doubt  of  the  district  judge  was,  whether  the  words  used  import  that 
the  will  was  dictated  in  the  presence  of  the  witnesses,  or  was  only  written  in 
their  presence. 

We  are  relieved  from  the  task  of  grammatical  criticism,  which  a  solution  of 
this  doubt  might  otherwise  have  imposed  on  us,  by  the  research  of  one  of  the 
counsel  for  the  defendants.  He  has  shown,  from  the  decisions  of  courts  in 
France,  and  the  opinions  of  their  first  jurists,  that  in  formulas  like  that  made  use 
of  by  the  notary  in  this  will,  the  words  **  in  the  presence  of  the  witnesses  here- 
after named  and  undersigned,"  in  this  connection,  would  apply  indiscriminately 
to  the  whole  clause,  to  the  dictation  as  well  as  the  writing. 

We  adopt  this  conclusion  the  more  readily,  as  it  accords  with  the  construction 
which,  we  think,  the  general  sense  of  the  whole  sentence  aecessarily  implies, 
under  the  rules  of  a  sound  legal  interpretation.  This  construction  is  also  con* 
current  with  the  statements  in  the  initiatory  clause  of  the  will. 

The  will  is  then  before  us  under  the  certificate  of  the  notary,  that  it  was  dic- 
tated to  him  by  the  testator,  in  the  presence  of  the  witnesses,  and  written  by 
the  notary,  as  dictated,  in  their  presence ;  and  this  certificate  is  given  by  virtue 
of  the  authority  vested  in  him  by  law  as  a  public  oflficer. 

It  is  always  with  the  greatest  caution,  that  we  interfere  with  the  decision  of 
a  judge  on  a  question  of  fact,  when  he  had  the  advantage  of  hearing  the  exami- 
nation of  the  witnesses  testifying  concerning  it,  and  when  the  decision  rests  upon 
the  degree  of  credit  given  to  them  by  the  judge.  In  the  present  case,  no  difil- 
culty  of  this  kind  presents  itself.  In  giving  to  the  testimony  of  the  witnesses  the 
effect  which  the  district  judge  assigned  to  it,  the  will  must  stand  according  to 
the  rules  of  law.  The  judge  considered  the  testimony  of  the  witnesses  con- 
flicting. Be  it  so.  We  then  have,  in  support  of  the  will,  the  force  and  effect 
which  the  law  gives  to  an  authentic  act,  and  the  presumption  which  it  recog- 
nizes in  favor  of  the  oAcial  acts  of  public  officers,  done  by  virtue  of  its  authority. 
According  to  the  ordinary  rules  of  evidence,  we  think  it  must  be  considered,  as 
proved,  that  the  will  was  dictated  by  the  testator  to  the  notary,  in  die  presence 
of  tlie  witnesses,  as  certified  by  him. 

When  we  consider  that  the  witnesses,  whose  testimony  is  held  as  conflicting, 
were  examined  as  to  the  detail  of  facts  which  had  transpired  more  than  four 
years  previous,  a  greater  concurrence  could  not  be  expected,  on  matters  resting 
on  frail  memory,  from  truthful  and  conscientious  men.    And  when  the  testi- 
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Nbldir       moiij  of  one  of  the  witeM0e0«  that  of  Dejan^  the  elder,  »  vrged  u  impufmiig 

IIacartt.     ^®  accuracy  of  that  of  the  othen,  and  his  reapectabilitj  and  iDtellif^eoce  are 

adduced  in  giving  weight  to  hia  decIaratioDs,  it  would  not  be  reaaouaUe  to  leave 

out  of  the  estimate  ooe  of  the  elemeots  of  his  respectability — }m  age— the  lengdi 

of  time  in  which  his  respectability  has  been  acquired. 

Under  ordinary  tf  rcnmstances,  there  are  few  wills  which  would  be  sustained, 
if  courts  could  set  them  aside,  on  testimony  like  that  adduced  in  the  present 
case.  ^ 

The  plaintiflTs  are  heirs  of  a  half-sister  of  the  testator,  L.  B.  Macarty,  and 
were,  at  the  time  of  his  death,  his  heirs,  by  the  right  of  their  mother.  Mrs. 
Lalauru  was  the  full  sister  of  the  testator,  and  co-heir  with  the  plaintiffs.  Her 
heirs  are  the  principal  defendants. 

The  testator  having  disposed  of  one- fourth  of  his  estate  in  fiivor  of  a  natunl 
daughter,  bequeathed  the  residue  to  his  sister,  JIf  rf .  LalauTte, 

The  plaintiffs  claim  from  the  heirs  of  JIfrf.  LalauriCf  one-fourth  part  of  the 
three-fourths  of  the  succession  thus  bequeathed  to  her,  ;ind  inherited  by  them. 

They  contend,  that  under  the  1474th  article  of  the  code,  after  the  testator 
has  exercisecl  the  privilege  of  disposing  of  one-fourth  of  by  property  in  favor  of 
his  natural  child,  the  rest  of  it  must  go  to  his  relations  in  tb#  regular  order  of 
succession,  no  disposition  having  been  made  of  any  portion  of  it,  in  favor  of  a 
public  institution. 

This  construction  which  the  counsel  for  the  plaintiffs  give  to  the  article, 
would  make  the  legitimate  relations  of  the  deceased  his  forced  heirs,  in  the  cases 
provided  for.  The  very  terms  of  this  article,  we  think,  exclude  any  such  inter- 
pretation. We  think  the  law  on  this  subject  has  been  Settled,  in  the  cases  of 
Prevott  V.  MarUU  10  R.  R.  616,  and  Compton  v.  Prescolt,  12  ib,  62. 

When  the  fathiV  disposes  by  will,  in  fiivor  of  his  natural  child,  of  the  portion 
of  his  estate  permitted  him  by  law  to  dispoee  of,  the  only  restraint  which  the  law 
imposes  on  the  rest  of  his  property,  is  that  the  disposition  of  it  be  not  in  favor  of 
any  other  persons  than  legitimate  relations,  or  a  public  institution. 

We  therefore  conclude,  that  the  claim  of  the  plaintiffs  to  one-fourth  of  three- 
fourths  of  the  succession,  under  this  article  of  the  code,  has  no  foundation  in 
law. 

There  are  several  other  matters  remaining  undecided  in  this  cause,  which  has 
not  been  prepared  with  a  view  to  their  termination  at  this  present  time.  It  must 
therefore  be  remanded. 

The  judgment  of  the  district  court  is  therefore  roversed.  And  on  the  claims 
of  the  plaintiffs,  to  annul  and  make  void  the  last  will  and  testament  of  L.  B, 
Macarty,  deceased,  and  to  recover  from  the  heirs  of  Mrs.  Lalaurie  one-fourth 
of  three-fourths  of  the  succession  of  the  said  Mccarty ,  it  is  ordered  by  the  court, 
that  judgment  be  rendered  for  the  defendants,  with  costs.  And  as  to  other  mat- 
ters at  issue  between  the  parties,  it  is  ordered,  that  the  will  be  remanded  for 
further  proceedings,  the  plaintiff  paying  the  costs  of  this  appeal. 
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M.  L.  Badillo  and  S.  Chauvin  v.  Francisco  Tio.  47 

An  execator  wbo  withholds  property  from  the  legal  heirs,  after  his  executorship  has  expired, 

is  in  bad  faith.    He,  consequently,  can  claim  no  compensation  for  the  administration  of  it 

while  the  tortious  possession  lasted. 
All  who  convert  the  pioperty  of  others  to  their  own  use,  are  in  bad  faith ;  bat  when  the  sale 

itself  has  been  fair'  and  the  full  market  value  obtained,  the  price,  with  interest  from  the 

date  of  the  sale,  is  the  measure  of  damages,  and  the  rule  is  not  affected  by  the  subsequent 

rise  or  fall  in  the  value  of  the  thing  sold. 
The  execator  charged  the  suctsession  with  one  hundred  dollars,  spent  in  furnishing  the  slaves 

of  the  deceased  with  mourning  dresses      Held :  It  was  an  act  proper  in  itself,  and  should 

not  have  been  opposed. 

APPEAL  froui  the  Third  District  Court  of  New  Orleans.  Kennedy,  J. 
P.  E.  Bon  ford,  H.  R.  Denis,  and  /.  Ad.  Rozier,  for  plaintiffs.  The 
position  assumed  by  the  plaintiffs,  is  that  the  defendant  owes  them  the  shares 
of  stock,  or  their  value  at  the  time  he  was  ordered  by  the  decree  of  the  court  to 
restore  them,  together  with  all  the  dividends  which  accrued  thereon  in  the  inter- 
mediate time.  The  defendant  was  a  possessor  in  bad  faith ;  he  wos  retaining 
possession  of  property  to  which  he  had  no  legal  right,  and  against  the  will  of  the 
real  owner.  If  he  sold  or  disposed  of  that  property,  he  did  so  without  the 
shadow  of  authority  to  justify  the  act.  He  cannot  weaken  the  position  of  the 
plaintiff  in  s«ch  a  sale.  And  certainly  he  has  no  right  to  reap  advantage  from 
his  illegal  acts,  as  he  seeks  to  do.  by  crediting  the  plaintiffs  with  the  proceeds  of 
the  sale  simply,  retaining  in  his  own  hands  the  interest  for  a  period  of  six  years. 

The  principle  contended  for  by  the  plaintiffs  is  amply  sustained  by  the  author- 
ities. See  Brown  et  aL  v.  McGran^  14  Peters,  479.  Neilson  v.  Morgan,  6  M. 
R.  256.  George  v.  McNeill,  7  L.  R.  124,  and  the  recent  case  of  James  S, 
Foley  v.  Bell  and  Stebbins,  7th  Annual. 

The  inferior  court  rejected  the  credit  as  it  stood,  and  allowed  in  its  stead  the 
value  of  the  several  stocks,  with  the  dividends  which  had  accrued  thereon,  as 
established  by  the  testimony  of  Messrs,  Matthews,  Palfrey  and  Wood. 

The  several  items  of  credit  to  the  succession,  for  the  rents  of  the  real  estate, 
were  opposed,  on  the  grounds  that  the  sums  thus  credited,  were  not  as  large 
as  the  property,  under  proper  and  judicious  management,  would  have  pro- 
duced. 

The  opposition  proceeded  on  the  basis  that  the  defendant,  as  a  possessor  in 
bad  faith,  was  bound  to  account,  not  only  for  the  revenues  actually  received  by 
him,  but  for  all  such  as  he  might  have  received,  or  such  as  the  estate  was  capa- 
ble of  producing. 

See  the  following  authorities :  Duranton,  4,  No.  360.  Delvincourt,  2,  p.  11, 
in  notes.    Touillier,  3,  No.  110.    Dalioz  Annuaire,  11,  No.  19. 

Janin  and  Taylor,  for  defendant.  The  district  judge  declares,  that  the 
defendant  is  accountable  to  the  plaintiffs  for  the  highest  price  which  the  bank 
and  insurance  stock  had,  at  any  time  before  bis  decision  was  given,  instead  of  the 
price  for  which  it  was  sold.  This  decision  cannot,  we  conceive,  be  sustained 
on  any  principle  of  law  or  equity.  The  defendant  cannot  be  regarded  as  a  tres- 
passer, nor  was  it  the  intention  of  the  Supreme  Court,  to  authorize  the  district 
court  to  so  regard  him.  The  court  decided  that  he  was  in  bad  faith.  Now, 
what  is  the  difference  between  good  faith  and  bad  faith?  One  regarded  in  law 
as  being  in  good  faith,  makes  all  the  fruits  he  gathers,  his  own.  One  in  bad 
fiiith,  is  bound  to  make  restitution  to  the  true  owner  of  the  fruits.  In  the 
present  instance,  the  defendant  sold  the  stock,  after  he  was  put  in  possession  as 
legatee,  and  long  before  the  plaintiffs  brought  their  action.  He  considered  him- 
self as  the  owner,  and  acted,  as  he  conceived,  for  the  best.  This  species  of 
property  is  liable  to  great  fluctuation.  He  acted  as  many  a  prudent  man  has 
done  before,  and  sold  it,  because  he  believed  it  better  to  realize  its  then  actual 
value,  than  to  ran  the  risk  which,  in  the  usual  coune  of  things,  such  property  it 
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BADII.LO  mbject.  Litt  us  tappose  a  caaa  tluit  has  not  been  without  euin|rfe  in  our  day, 
viz :  That  the  stock,  instead  of  increasing  in  vaJne,  had  depreciated,  and  become 
worthless,  in  the  same  period  of  time.  Woald  the  plalntiiTs  then  have  been 
entitled  to  reco? er  the  price  for  which  it  might  hafo  been  aoJd  for,  when  the 
defendant  was  first  pnt  in  possession,  and  before  the  depredation  took  pbce? 
If  we  are  permitted  to  judge  from  what  has  been  already  seen  in  this  cause,  it 
is  pretty  clenr,  that  the  claim  woaM  have  been  made ;  and  then  it  would  hsTe 
been  based  upon  an  allegation,  that  they  had  been  prevented  from  selling  the 
stock,  in  consequence  of  its  being  detained  from  them.  If  they  had  had  pos- 
session of  the  stock,  it  is  altogether  probable,  that  it  would  have  been  sold  by 
them.  At  any  rate,  the  contrary  cannot  be  known,  and  it  would  seem  alto- 
gether unreasonable  and  unequitable  to  suppose  the  contrary,  in  a  case  like  the 
present.  It  is  shown,  that  the  price  of  the  sale  accounted  for,  was  the  real 
price  of  the  stock  at  the  time.  And  as  it  is  not  pretended  that  the  ssle 
was  made  unfairly,  and  under  the  inflnence  of  any  improper  motive,  we  are 
persuaded,  the  defendant  ought  to  be  made  responsible  only  for  the  amount  re- 
ceived by  him.  And  this  would  seem  to  be  in  concurrence  with  the  decision 
of  this  court  Hi  this  case,  with  respect  to  the  price  of  the  slaves  sold  by  the 
defendant.  They  were  sold  for  much  less  than  the  appraisement  of  them 
in  the  inventory,  and  the  amount  of  the  appraisement  was  claimed.  The 
claim  was  repeated,  and  the  defendant  held  to  be  liable,  only  for  what  he 
actually  received.  Now,  the  principle  on  which  that  decision  was  made,  is 
clearly  recognized,  in  the  case  of  Gauldtn  v.  McPhault  4  Ann.  79.  See 
Kennedy  v.  Whetioell,  4th  Pjck.  R.  466.     WaU  v.  FoUer,  2d  Meriin*s  R.  76. 

By  the  court: 

RosT,  J.  This  case  was  remanded  last  year,  with  directions  to  the  district 
judge,  to  cause  the  defendant  to  render  an  account  of  his  administration  as 
executor  of  AugusUn  Macarty^  attd  for  other  proceedinp,  in  conformity  with 
the  opinion  then  delivered. 

The  defendant  rendered  his  account  accordingly.  Some  of  the  oppositions 
filed  to  it  by  the  plaintiffs  were  overruled,  and  others  were  sustained  by  the 
district  judge.  The  defendant  has  appealed,  and  the  answer  of  the  plaintiffs 
contains  a  prayer,  that  the  judgment  be  amended  in  their  favor.  We  will  first 
notice  their  application.  They  ask  that  the  judgment  be  amended  in  their 
favor,  by  charging,  not  the  rent  which  the  real  estate  produced,  but  the  highest 
rent,  according  to  the  evidence,  which  it  might  have  produced.  Upon  that 
evidence,  the  district  judge  came  to  the  conclusion,  that  the  real  estate  yielded 
as  much  as  it  was  worth  while  it  was  rented. 

Wa  adopt  his  conclusion,  but  we  are  of  opinion,  that  under  the  evidence,  he 
erred  in  allowing  rent  for  the  two  years  during  which  the  Camp  street  property 
was  unoccupied.  It  was  not  in  a  fit  condition  to  rent  after  the  death  of  McLcarty, 
with  advantage  to  the  estate,  and  could  only  be  rented  with  veiy  great  difi&culty, 
when  it  was. 

The  amount  paid  by  Tio  for  attomies*  fees,  in  the  suit  of  Fox  v.  Tia,  and  in 
the  settlement  of  the  succession  of  Macarty,  was  reduced  by  the.  court,  from 
(2500  to  81500,  on  the  ground  that,  taking  into  consideration  the  small  value  of 
the  thing  In  dispute  in  the  suit,  and  the  facility  with  which  the  succession  had 
been  settled,  91500  was  a  reasonable  compensation  under  the  evidence,  and  the 
rule  applied  to  such  cases  by  the  former  and  the  present  Supreme  Court. 
The  evidence  is  somewhat  conflicting,  but  we  are  unable  to  say,  that  the  view 
taken  of  it  by  the  district  judge  is  erroneous,  or  that  it  is  not  sufficient  to  rebut 
the  prima  fade  presumption,  that  the  payments  made  by  the  executor,  are 
correct. 

The  claim  of  oommissk>nfl  for  collecting  renta,  disbursing,  superintending,  isc.^ 
was  properly  rejected.  After  the  executorship  of  the  defendant  had  expired, 
he  was  in  bad  faith,  in  withholdiDg  the  property  from  the  legal  heirs,  and  can 
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claim  DO  commiwionB  for  the  administratioD  of  it,  while  the  tortioas  poMeinoii      Badillo 
hated.  Tio. 

The  rule  by  which  we  determined  the  liability  incurred  by  TYo,  in  conse- 
quence of  the  sale  of  some  of  the  slaves  of  the  succession  in  1846,  should  have 
been  applied  to  the  stocks  sold  shortly  after.  All  who  convert  the  property  of 
others  to  their  own  use,  are  in  bad  faith ;  but  when  the  sale  itself  has  been  fair, 
and  the  full  market  value  obtained,  the  price,  with  interest  from  the  date  of  the  ' 
sale,  is  the  measure  of  damages,  and  the  rule  is  not  affected  by  the  subsequent 
rise  or  fall  in  value  of  the  thing  sold.  The  circumstances  attending  the  conver- 
sion in  this  case,  are  not  worse  against  the  defendant,  than  they  were  in  the 
case  of  The  Draining  Company  v.  Lizardi  et  als,,  in  which,  after  solemn  aigu- 
ment,  this  rule  was  recognized  and  enforced.    2  Ann.  281. 

We  think  that  the  charge  of  i  100,  paid  for  the  mourning  dresses  given  to  the 
slaves  of  the  deceased,  should  not  have  been  opposed,  and  that  the  couit  erred 
in  reducing  it.  It  was  an  act,  proper  in  itself,  which  a  son  would  never  disap- 
prove, if  done  by  the  executor  of  his  father,  and  which  the  plaintiffs,  unknown 
to  the  deceased  as  they  were,  and  coming  to  his  succession  much  against  his 
will,  contest  with  bad  grace. 

The  Supreme  Court  certainly  never  adjudged  the  payment  of  hire  for  the 
services  of  a  dead  negro.  There  is  nothing  relative  to  the  slave  Jackson  in  the 
decretal  part  of  the  opinion,  and  the  opinion  itself  has  been  misunderstood.  The 
court,  supposing  the  slaves  Jackson  and  Liia  still  in  the  possession  of  the  defen- 
dant, stated  that  he  must  account  for  the  hire  of  those  slaves,  making  proper 
deductions  for  time  lost.  Had  this  been  part  of  the  decree,  instead  of  a  mere 
expression  of  opinion  in  the  case,  as  it  was  then  before  us,  the  reservation  made 
was  sufficient  to  cover  the  contingency  of  the  previous  death  of  those  slaves.  It 
being  shown  in  the  present  record,  that  Jackson  had  died  shortly  after  Macaify, 
the  time  lost,  embraces  the  whole  period  that  has  since  intervened,  and  no  hire 
should  have  been  allowed  for  him. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judgment  of  the  court 
below,  ordering  the  account  filed  by  the  defendant  to  be  amended,  be  reversed 
as  to  the  following  particulars :  1st.  As  to  the  sum  of  one  thousand  dollars  for 
two  years'  rent  of  the  property,  situated  at  the  corner  of  Camp  and  St.  Joseph 
streets,  in  the  city  of  New  Orleans.  2d.  As  to  the  sums  with  which  the  said 
defendant  is  ordered  to  credit  the  estate  of  Macarty,  as  being  the  estimate^ 
value  of  the  stock  mentioned  in  the  inventory,  and  the  dividends  which  accrued 
thereon  since  the  opening  of  the  succession,  and  in  lieu  thereof,  the  said  defen- 
dant is  ordered  to  credit  the  estate  with  the  proceeds  of  the  sales  of  the  said 
stocks,  as  made  by  him  on  the  25th  of  July,  1846,  together  with  legal  interest 
thereon  from  the  date  of  said  sales,  until  paid.  3d.  As  to  the  amount  charged 
against  said  defendant,  for  hire  of  the  slave  Jackson*  And  la|tly.  As  to  the 
reduction  made  in  the  charge  against  the  estate,  of  the  sum  of  one  hundred 
dollars,  for  mourning  dresses  for  the  slaves,  which  is  ordered  to  stand  in  the 
account  for  the  full  amount  thereof,  as  charged  by  the  defendant.  It  is  fur- 
ther ordered,  adjudged,  and  decreed,  that  the  judgment  of  the  inferior  court  be 
in  ail  other  respects  affirmed,  the  costs  of  this  court  to  be  borne  by  the  appellees, 
and  those  of  the  court  below  by  the  defendant. 
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Dickson  &  Co.  v.  Morgan.    D.  Melville,  Garnishee. 

An  aatlioritytotfaea^ent^toAppetrbefiirean  Jadge«uidjii«tioMorilMpeiee,i]iaii]rcout 
orooiirtf,  thereto  do, emy,  |wii»ae,iinple«d,  Mrert,  itticii, end  pwieeoete,  ncoetmimAtB 
be  or  reqaire,"  doei  not  uitlioiue  tbe  agent  to  acknowledge  adebl. 

The  power  of  answering  interrogatoriei  on  oath,  camioC  be  confeiTed  on  one  penon  by 
another.   Eusti$,C.J.,mDdRo9t,3. 

APPEAL  from  die  Second  Dbtrict  Cknut  of  New  OriauM,  /.  N.  Lea,  J. 
DurarU  and  Horner,  for  piaintaff.    /.  Q.  Bradford,  for  defonduu 

The  question  of  die  agent's  antliori^,  aioee  out  of  the  foibwing  powir  of 
attorney : 

"Know  all  men  by  these  presents,  that  on  tfaia,  the  lath  cUiy  of  May,  in  the 
▼ear  of  our  Lord,  1846, 1,  David  MdmUe,  of  the  dty  and  State  of  New  Yoik, 
have  made,  ordained,  nominated,  and  appointed,  and  by  these  presents,  do 
make,  ordain,  nominate  and  appoint  in  my  place,  and  depute  William  £. 
Campn  of  the  city  of  New  Orleans  and  State  of  Louisiana,  my  true  and  hwM 
attorney ;  giving,  and  by  these  presents  granting  unto  my  aaid  attorney,  foil 
power  and  lawful  authority  for  me,  the  said  constituent,  in  my  name  and  for 
my  use  and  behalf,  to  ask,  demand,  sue  for,  and  by  all  lawful  ways,  to  recover 
and  receipt  of  and  from  all  and  every  person  or  persons  whatsoever,  for  all 
such  sum  or  sums  of  money,  goods,  wares,  merchandise  or  effects,  as  now  sn, 
or  shall  or  may  hereafter  be  in  any  person  or  persons'  hands  or  poasessioD,  doe, 
owing,  or  payable  to  me,  the  said  Melville,  whether  by  bond,  note,  bill,  book 
account,  cooBignmeDt,  or  by  whatever  reason  or  means  whatsoever,  nose 
excepted  or  reserved ;  and  to  that  end,  to  account,  view,  state,  settle  and  adjost 
all  accounts,  and  the  balance  thereof  to  receive,  and  upon  the  recovery  apd 
receipt  in  the  premises,  to  give  one  or  more  acquittances,  or  other  sufficient  dis- 
charges in  due  form  of  law.  Further,  I  do  hereby  authorize  my  said  attoroej, 
to  make  and  sign  for  me  and  in  my  behalf,  all  promissory  notes,  bills,  drafts  and 
bank  checks ;  to  dispose  and  draw  money  from  all  and  any  bank  whatsoever; 
to  purchase  and  sell  bills  of  exchange,  as  well  as  articles  of  jewelry  and  mer- 
chaodise ;  also,  if  need  be,  to  ap|)ear  before  all  judges  and  justices  of  the  peace, 
in*  any  court  or  courtsi  there  to  do,  say,  pursue,  implead,  arrest,  attach  and 
prosecute,  as  occasion  shall  be  or  require ;  also,  to  compound,  compromise,  con- 
clude and  sgree  for  the  same,  by  arbitration  or  otherwise,  as  the  said  attorney 
shall  think  proper ;  and  generally,  in  the  premises,  to  do,  execute,  and  perform, 
all  and  whatsoever  shall  and  may  be  requisite  or  necessary,  in  as  full  and  ample 
a  manner,  and  to  all  intents  and  purposes,  as  the  said  Melville  might  or  coald 
do,  were  he  personally  present.  He,  the  said  MelvUU,  promising  to  hold  fi>r 
good  and  valid,  and  to  ratify  the  same,  all  and  whatsoever  hia  said  attorney  shall 
lawfully  do  by  virtue  hereof. 

''  In  witness  whereof,  the  said  David  Melville,  hath  hereunto  set  his  hand 
and  seal.  Done  and  passed  at  New  Orleans  on  the  day,  year  and  date  afore- 
said, in  presence  of  the  undersigned  witnesses." 

By  the  cour^  (Preston,  J.,  dissenting.) 

Slidell,  J.  We  concur  in  the  conclusion  of  the  district  judge,  as  to  tbe 
insufficiency  of  the  power  of  attorney. 

Judgment  affirmed,  with  costs. 

The  following  is  the  judgment  of  the  district  court,  /.  JY.  Lea,  J.  **  This 
case  is  presented  upon  the  rule  taken  herein,  on  the  11th  July,  1851,  upon  W* 
E,  Camp,  as  agent  of  David  ^elvUle,  made  garnishee  herein,  to  show  cause 
why  said  Melville  should  not  be  condemned  to  pay  the  whole  amount  of  tfas 
judgment  rendered  against  the  defendant,  with  costs,  on  the  ground,  that  the 
answers  of  the  said  garnishee,  through  his  said  agent,  are  in  part  not  categori- 
cal, but  evasive ;  and,  further,  that  they  show  that,  at  the  time  of  &e  attach- 
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niMil,  lie  had  in  his  hands  saiBcient  fanda  of  the  defendant,  to  pay  the  amount      Diouon 
of  the  plaintiff '0  claim.  Momam. 

*"  The  issue  presented  in  this  rule,  does  not  differ  materially  from  that  which 
was  formerly  taken  in  this  case,  on  the  11th  December,  1850,  and  was  passed 
upon  by  a  judgment  of  this  court,  rendered  on  the  23d  December,  1850.  It  is 
to  be  obserred,  that  in  this  rule,  as  in  the  former  one,  no  trsTerse  to  the  alleged 
answers  of  the  garnishee  is  made.  The  phuntiff  does  not  seek  to  obtain  a 
judgment,  by  introducing  evidence  to  show  that  the  answers  are  not  true,  or 
that  Melville  had  m  his  hands  a  sufficient  amount  Of  funds  to  meet  the  plain- 
tiff's claim.  The  plaintiff  looks  to  the  answers  themselves,  as  the  basis  of  his 
application  for  a  judgment  against  Mdville. 

**  In  the  reasons  for  judgment,  rendered  upon  the  rule,  taken  on  the  11th 
December,  1850,  it  was  considered,  that  there  was  no  sufficient  proof  of  Camp*$ 
agency,  to  justify  the  court  in  rendering  a  judgment  against  Melville ;  that 
the  power  to  acknowledge  a  debt,  must  be  express  and  special. 

*'  On  the  trial  of  this  rule,  a  power  of  attorney  from  MelviUe  to  Camp,  was 
filed  in  evidence,  which  was  executed  prior  to  the  date  of  the  attachment  issued 
herein.  This  power  of  attorney,  as  I  construe  its  provisions,  confers  certain 
general  and  special  powers  of  administration.  It  does  not,  however,  authorisKO 
the  agent  to  acknowledge  a  debt  on  behalf  of  his  principal,  except  by  way  of 
compromise  or  adjustment.*' 

EusTis,  C.  J.    The  power  of  answering  interrogatories  on  oath,  we  do  not 
think  can  be  conferred  by  one  person  on  another. 
Host,  J.,  concurred  with  the  Chief  Justice. 

Preston,  J.,  dissenting.  In  the  suit  of  Dickson  Sf  Co.  against  Morgan^  the 
plaintiffs  cited  Melville  thropgh  his  agent.  Camp,  who  answered  interrogatories 
as  the  agent  of  Melville. 

This  court  were  of  opinion,  that  it  was  not  proved  that  Camp  had  power  to 
answer  the  interrogatories  for  MelviUe^  or  to  be  cited  to  defend  him  in  court, 
reserving,  however,  to  the  plaintiffs  the  right  of  further  proceedings,  to  show 
that  Melville  was  liable. 

The  plaintiffs  have  since  discovered  a  power  of  attorney  from  Melville' to 
Camp,  and  rely  upon  it  as  sufficient  to  bind  the  former,  by  the  answers  of 
Camp. 

It  is  a  general  power  of  attorney,  and,  as  to  appearances  in  court,  contains 
the  following  clauses :  **  granting  unto  my  said  attol^ney  full  power  and  authority 
for  me,  the  said  constituent  in  my  name,  and  for  my  use  and  behalf,  to  askt  % 

demand,  sue  for,  and  by  all  lawful  means  to  recover  and  receipt  of  and  from  all 
and  every  person  or  persons  whatsoever,  for  all  such  sum  or  sums  of  money." 
These  clauses  give  power  to  the  attorney  to  prosecute  suits. 

The  district  court  was  of  opinion,  that  the  instrument  did  no^^e  him  power 
to  acknowledge  a  debt,  which  must  be  a  special  power,  and  that  his  answers, 
as  garnishee,  might  have  that  effect ;  and,  indeed,  that  effect  of  his  answers  is 
sought  in  this  suit. 

The  power  authorizes  the  attorney  to  sign  notes  and  bills,  which  certainly  are 
the  acknowledgement  of  debts^  Immediately  afterwards,  power  is  given  to 
appear  before  all  judges  and  justices  of  the  peace,  in  any  court  or  courts,  there 
to  do,  say,  and  prosecute,  as  occasion  shall  be  or  reqabre,  also  to  compromisot 
compound  and  agree  to  arbitration.  The  principal,  in  the  beginning  of  the  power, 
authorized  his  attorney,  by  a  redundancy  of  language,  to  appear  as  plaintiff 
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DicuoR  and  prosecute.  Theee  last  cUmses,  after  ffiwmg  power  to  acknowiedee  (MlSi 
appear  sufficiently  broad  to  authorize  his  appeannce  to  defend  sinti«  and  ta 
appear  for  other  purposes  in  courts,  and  would  be  surplussage,  if  they  had  not 
that  effect.  It  is  a  well  settled  rule  of  construction,  to  giro  effect  to  aH  the 
clauses  of  an  instrument,  rather  than  to  regard  them  as  useless. 

I  think,  therefore,  the  letters  of  attorney  produced,  gave  power  to  Camp  to 
acknowledge  debts,  and  to  appear  in  court  to  defend  as  well  as  prosecnts  sniti, 
and  for  all  other  purposes. 

The  objection,  that  he  might  greatly  injure  his  constituent  by  negligeDceor 
abuse  of  his  power,  should  have  been  considered  when  it  was  given,  and  more- 
over, if  the  abuse  amounted  to  fraud,  the  courts  could  relieve  him  from  in 
effects. 

The  answers  of  Camp  set  up  claims  of  his  principal  against  the  assets  of 
Morgan  in  his  hands,  and  there  must  necessarily  be  a  contest  between  the  par- 
ties, as  to  preferences  claimed  by  them,  on  the  funds  or  assets  attached. 

These  controversies,  the  district  court  has  not  tried,  and  this  court  could  not, 
until  he  should  have  rendered  judgment  upon  them,  after  evidence  and  hear- 
ing the  parties. 

I  think  the  judgment  of  the  district  court  should  be  reversed,  and  the  case 
remanded  for  further  proceedings  according  to  law ;  the  appellee  to  pay  the 
costs  of  appeal. 


J.  A.  King  r.  A.  Reed. 

Where  there  is  no  real  foandation  for  a  claim  over  three  handred  doUarB,  nor  any  legtl 
grouDd  for  sappoaing  such  an  amoant  can  be  reooyered,  Che  appeal  will  be  diamiased. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Wolfe  and  SingleUm,  for  plaintiff.  HiU  and  Gailher,  for  defendant  By 
the  court : 

SiiiDELL,  J.  We  think  this  appeal  should  be  dismissed  for  want  of  ]wr»- 
diction,  there  never  having  been  a  real  foundation  for  a  claim  over  $300,  or  any 
reasonable  legal  ground  for  supposing  such  an  amount  could  be  recovered. 
This  results  from  an  inspection  of  the  allegations  of  the  petition,  and  the  items 
charged  in  the  account  annexed  to  it.  The  administration  of  justice,  with  that 
degree  of  care  and  accuracy  which  we  would  desire  in  cases  really  entitled  to  our 
jurisdiction,  is  scarcely  practicable,  and  we  therefore  must,  of  our  own  motioa, 
refuse  to  hear  causes  that  do  not  fairly  pertain  to  our  province. 

Appeal  dismissed  at  costs  of  appellant. 

Preston,  J.,  dissenting.  I  am  of  opinion  that  the  plaintiff  sued  for  the 
whole  of  his  claim,  believing  himself  entitled  to  recover  it,  and  not  merely  to 
give  jurisdictron  to  the  Supreme  Court.  Having  sued  bond  fide  for  damages 
exceeding  three  hundred  dollars  m  amount,  although  the  grounds  for  a  portion 
of  his  claim  are  clearly  untenable,  still  I  think  him  entitled  to  the  opinwn  of 
this  court  on  the  whole  claim. 

Opinion  of  Preston,  J.,  on  the  merits :  The  plaintiff,  residing  in  Tennessee, 
purchased,  through  the  agency  of  his  commission  merchants  in  New  Orleans, 
from  the  defendant,  sixty-five  Mexican  and  thuly-five  city  hides,  to  be  shipped 
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to  TeDoessee,  and  there  taDoed  and  dressed.    He  paid  the  highest  price  and  for        Kino 
the  best  quality,  and  the  hides,  by  their  external  appearance,  were  of  that        assD. 
quality.    They  were  immediately  shipped  to  Tennessee,  and  pot  into  the  plain- 
tiff's tannery.    There  is  no  proof  that  they  were  injured  during  the  trans- 
portation, or  in  the  tannery.     On  the  contrary,  the  negative  is  proved  as  far  as 
possible. 

In  the  process  of  tanning,  the  Mexican  hides  were  discovered  to  be  veiy 
defective,  full  of  holes,  rotten  in  places,  and  almost  worthless.  It  is  proved, 
that  this  is  often  the  character  of  Mexican  hides,  though  apparently  good  and 
sound,  until  subjected  to  the  process  of  tanning,  until  then,  the  defects  are 
bidden. 

The  plaintiff  sues  for  the  difference  between  the  price  paid  by  him  for  sound 
hides,  and  the  actual  value  of  those  purchased. 

The  express  provision  of  the  Civil  Code,  seems  to  apply  to  the  case.  The 
seller  is  bound  to  two  principal  obligations,  one  of  which  is,  **  that  of  warrant- 
ing the  thing  which  he  sells."  Art.  2450.  "  The  warranty  of  the  seller  has 
two  objects,"  one  of  which  is,  the  hidden  defects  of  the  thing  sold,  or  its  red- 
hibitory vices.  Art.  2451.  Apparent  defects,  are  those  which  can  be  dis- 
covered by  simple  inspection.  Code  2497.  The  seller  does  not  warrant  against 
these.  Hidden  defects,  are  those  which  are  not  discovered  by  simple  inspec- 
tion, but  require  some  process  of  examination  to  find  them  out.  The  seller 
warrants  against  such  defects. 

The  district  judge  considered  it  proved,  *'  that  the  Mexican  flint  hides  are,  from 
some  inherent  defect  in  the  hides  themselves  or  in  their  curing,  an  uncertain 
article,  no^  to  be  judge  of  by  any  experience,  until  they  have  been  actually 
tanned,  in  the  course  of  which,  they  often  perish  or  become  useless  ;  that  this 
is  understood  amongst  tanners  and  traders,  who,  nevertheless,  purchase  them, 
pay  high  prices,  and  obtain  a  greater  profit  when  they  turn  out  well,  and  know- 
ing all  these  things,  take  the  risk." 

Such  an  understanding  is  opposed  to  the  express  provision  of  law  which  we 
have  quoted  ;  and  if  an  exception  to  the  law  exists  as  to  Mexican  hides,  I  think 
it  should  be  established  by  express  agreement,  or  by  stronger  evidence  of  an 
implied  agreement,  resulting  from  a  general  understanding,  than  that  of  the 
agent  of  the  seller  alone,  in  an  isolated  case. 

It  is  said  the  meaning  of  apparent  defects,  mentioned  in  our  code,  are  those 
defects  known  to  the  buyer,  because  that  is  the  interpretation  of  French  com- 
mentators on  similar  provisions  of  their  code.  There  is  no  doubt,  the  terms 
embrace  all  defects  known  to  the  buyer,  and  indeed  more,  all  those  which 
might  have  been  known  by  the  exercise  of  his  physical  senses,  without  going 
through  some  process  of  examination.  But  the  very  question  in  this  case  is, 
whether  the  buyer  knew  or  might  have  known  of  the  defects  complained  of, 
without  a  process  of  examination  ?  The  argument  seems  to  be,  that  he  knew 
of  the  unseen  defects,  because  there  was  a  general  understanding  of  buyers  to 
waive  them  as  to  the  hidden  defects  in  Mexican  hides.  We  repeat  again,  that 
such  an  opinion  proved  by  the  agent  of  the  seller,  in  a  simple  case,  is  not  sufiS- 
cient  to  establish  such  an  understanding  against  buyers,  in  opposition  to  the 
express  words  of  the  Civil  Code. 

It  is  possible,  that  the  express  provisions  of  the  code,  ought  not  to  be  applied 
to  the  sale  of  Mexican  hides,  for  the  reasons  urged  to  show,  that  they  are  not 
applicable.    But  as  they  are  general,  and  in  terms  apply  to  aD  articles  of  mer- 
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Kim        efaandiM,  they  can  be  wuredai  to  die  pertienkr  aiticlee,  ealf  by  n  eipnn  or 
Rbso.        implied  agreement. 

We  cannot  affirm  thia  jadgment  npoo  die  evidenee  aa  eihdiited  in  the  teoord. 
But  the  district  jndge  states,  that  the  testimony  ia  not  well  taken  down,  asd 
that  he  desires  it  to  be  nnderatood  in  this  caae,  and  all  other  cases,  tint  be 
decides  by  what  the  witness  statea,  and  not  by  the  clerk's  notes.  Witboat  this 
observation,  we  were  inclined  to  remand  the  canae*  it  renders  our  dn^  impen- 
tive. 

We  are  not  prepared  to  aay,  that  the  teattmooy  offered  by  the  defendant,  and 
admitted  by  the  court,  as  to  the  nnderstaoding  in  aelling  and  baying  Mexicaa 
hides,  should  have  been  rejected ;  but  would  like,  in  case  of  another  appeal,  tss- 
timony  also  on  behalf  of  buyers  and  tanners  aa,  to  their  understanding  in  rela- 
tion to  unsound  hides,  the  defects  of  which  were  not  apparent.  Provisions  of 
law,  can  be  waived  only  by  an  understanding  on  both  aidea. 

The  judgment  ahould  be  reversed,  and  the  caae  remanded  iir  a  new  trial ; 
the  costo  of  the  appeal  to  be  paid  by  the  appellee. 

Application  for  re-hearing  refnsed. 


L.  M.  Anderson  v.  A.  B.  B.  Irwin. 

Judgment  cannot  be  raoorered  against  tibe  owners  of  a  ateamboat,  on  a  note  giveaby 
the  derlif  altboogb  on  ita  face  it  porporta  to  have  been  given  fat  storea  fomiibed  the  bott. 
If  the  note  is  relied  on  to  bind  the  ownen,  aa  a  receipt  for  storea,  it  most  be  proved  that 
the  clerk  who  made  the  note,  was  clerk  at  the  time  that  they  were  received. 

A  note,  given  by  the  chief  clerk  of  a  steamboat  for  stores,  is  sack  a  aettlement  of  the 
acconnt,  as  intemxpts  the  prescription  ander  article  3499  of  Ae  oode.  {Pruttm,  1.,  dii- 
aenting.) 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy ,  J.  J*  ^* 
WldtakeVf  for  plaintiff.  R.  H.  Barker  and  Marr,  for  defendant.  By  the 
court;  (SlidelU  J**  absent) 

EusTis,  C.  J.  I  do  not  recognize  the  doctrine  which  authorizes  the  clerliB  of 
steamers  to  bind  their  owners  by  promissory  notes»  issued  by  them,  aa  in  the 
case  under  consideration. 

If  the  document  relied  upon  is  to  be  considered  as  binding  on  the  ownefi  as 
a  receipt  for  stores  received  for  the  use  of  the  boat,  for  which  the  cleik  was 
authorized  to  give  a  receipt  on  delivery,  it  ought  to  have  been  shown  that 
Dougherty  was  the  clerk  at  the  time  of  the  delivery  of  the  stores. 

This  the  evidence  does  not  establish.  I  think  the  case  ia  with  the  defendant 
on  the  evidence. 

It  is  ordered,  that  the  judgment  of  the  district  court  be  reversed,  and  judg- 
ment is  rendered  for  defendant,  with  costs  in  both  courts. 

Host,  J.    I  concur  in  the  opinion  of  the  Chief  Justice. 

P&E8T0N,  J.,  dissenting.  This  suit  is  instituted  on  the  foUowing  instru- 
ment: 

$565  93.  New  Orieans,  January  17,  1848. «  One  day  after  date  the  stesmer 
Clarksville  and  owners,  promise  to  pay  to  the  order  of  Me$§rM,  LUlard^  Moehy 
if  Co.,  five  hundred  and  sixty-five  dollars  and  ninety-three  centa,  for  stores  fur- 
nished up  to  January  1, 1848.  W.  D.  DouoBEaTT, 

Endorsed,  Lillard^  Moshy  6f  Co.  Clerk  steamer  Clarksville. 
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U  18  provod  that  Irwin  wu  the  owner  of  the  steamboat  Clarkaville,  and     Xkdmbsojk 
Dougherty  the  first  clerk.    The  defence  is,  that  Dougherty  had  no  power  to        ikwui. 
bind  the  owners  of  the  boat  by  a  promissory  note,  or  to  acknowledge  a  debt, 
because,  for  those  purposes,  the  power  under  article  2966  of  the  code  must  be 
express. 

Concedeing  this,  a  supplemental  petition  was  filed,  alleging  thf^  stores  were 
furnished  by  Lillardf  Mosby  &  Cb.,  to  the  steamboat  Clarksville,  to  the  amount 
and  Talue  stated  in  the  note,  and  this  is  fully  proved  by  other  evidence  than  the 
note. 

It  is  next  contended,  that  this  claim  for  supplies  of  provisions  and  liquora  to  a 
boat,  is  barred,  under  art.  3499,  by  the  prescription  of  one  year.  The  next  article 
declares,  that  this  prescription  ceases  when  there  has  been  an  account  acknow- 
ledged. The  expression  in  the  French  part  of  the  code  is  **  compte  arrU^^ 
which  means  '*  an  account  stated." 

1  thick  the  instrument  sued  upon  amounts  merely  to  the  statement  or  settle- 
ment of  the  account  of  Lillard,  Mosby  &  Co.,  against  the  steamboat  and  own- 
ers, up  to  the  1st  of  January,  1848. 

It  is  proved  to  be  the  universal  usage  and  cuatom  in  steamboats,  for  the  first 
clerk  to  keep  or  settle  the  accounts  of  the  boaK  it  is  his  special  business.  The 
appointment  of  the  first  clerk  of  a  steamboat,  under  this  general  usage,  by  the 
very  4iature  of  the  office,  gives  power  to  state  or  settle  the  accounts  of  the 
boat. 

The  terms  import,  rather  than  imply  the  power,  just  as  the  appointment  of  the 
clerk  of  a  merchant  amounts  to  an  express  power  to  keep  his  books,  or  the 
appointment  of  the  clerk  of  a  court  is  an  express  authority  to  keep  the  records. 
The  very  name  of  the  office  embraces  these  powers.  The  settlement  of  the 
account  and  the  statement  of  the  balance  due,  by  the  signature  of  the  clerk,  is 
the  acknowledgment  of  the  account,  or  *'  compte  arr€t&^  established  by  the 
code,  as  the  means  of  stopping  the  prescription  of  one  year.  It  was  so  expressly 
held  by  the  late  Supreme  Court  in  the  case  of  Davis  v.  Houren  et  aZ.,  10  K. 
R.  402,  and  has  became  a  rule  of  law,  on  the  fiiith  of  which  the  universal  usage 
invoked  in  this  case  has  grown  up.  I  approve  of  the  pifeciple,  and  think  that 
justice  requires  its  application  to  the  present  case,  and  that  no  law  forbids  it. 

I  think  the  judgment  of  the  district  court  should  be  affirmed. 

Application  for  re-hearing  refused. 


u 


I    7    m 
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J.  W.  HassaSd  v.  Municipality  No.  Two.  i  7  m 

|l04    406 
By  an  ordinance  of  the  Second  Manidpali^,  paiaed  May  11, 1847,  the  recorder  was  empow-  |~^  4951 

ered  to  saspend  any  police  officer  for  dereliction  of  duty,  and  report  the  same  to  the  .106   76g| 

GoonciL 
In  ihia  caie  the  defendants'  officers  had  neglected  the  defence;  the  trial  was  ex  parte;  the 

right  of  the  plaintiff  to  recover  doabtfaL    The  caase  was  therefore  remanded. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.    /. 
M.  Wolfe  and  P.  S.  Warjteld,  for  plaotiff.    Randel  Hunt,  for  defendant. 
By  the  court: 

Pkeston,  J      The  plaintiff  was  elected  sergeant  of  the  night-watch  of  the 
Second  Municipality  of  New  Orleans,  and  commissioned  by  the  mayor  on  the 
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Hamabd      nth  dty  of  May,  1850.    His  wages  were  fixed  by  as  ordinance  at  tibe  aam  of 
MvmciPALiTT  fifty-five  dollars  a  month.     On  the  12th  of  July,  1850,  he  was  definitely  sns- 
No.  Two.      peoded  by  the  captain  of  the  night-watch,  in  obedience,  as  stated  in  his  notice, 
to  a  resolution  of  the  police  committee,  though  the  resolution  is  not  produced. 

The  11th  section  of  an  Act  of  the  General  Assembly,  approved  the  18th  of 
March,  1850,  prescribes  «*  That  no  committee  of  said  councils  shall  ever  be 
vested  with  power  to  appoint  to  office ;  and  no  officer  shall  be  removed  from  office 
unless  by  a  resolution  of  the  council.'*  The  petitioner  was  not  removed,  but 
suspended  from  office.  We  are  bound  to  beUeve  the  captain  of  the  night-watch 
reported  his  action  on  this  subject,  as  on  all  others,  to  the  recorder  of  the  muni- 
cipality. The  recorder  had  power  to  suspend  any  police  officer  for  dereliction 
of  duty,  reporting  the  same  to  the  council  for  their  decision.  Ordinances  by 
Southmayd,  322,  passed  11th  May,  1847.  The  action  of  the  recorder  does  not 
appear,  nor  does  that  of  the  plaintiff.  For  aught  that  appears,  he  submitted ; 
made  no  protest  or  application  to  the  Council  of  the  Second  Municipality  to  be 
reinstated  in  his  office  and  in  the  discharge  of  the  duties,  for  the  perfonnance 
of  which  they  had  elected  hira.  He  remained  quiet  to  the  end  of  the  year 
without  doing  duty  a  single  night,  so  far  as  appears,  and  then  sued  for  a  year's 
salary. 

The  municipality  filed  no  answer,  made  no  defence  to  the  suit,  and  judgment 
was  rendered  against  her.  The  city  has  not  the«  means  of  showing  a  merito- 
rious defence  on  an  appeal  under  such  circumstances  But,  for  the  reasons 
statedt  we  see  no  merit  in  the  plaintifi'*s  claim.  We  have  been  obliged,  on  his 
side,  to  search  for  ordinances  not  given  in  evidence.  We  haye  heretofore 
recommended  that  ordinances,  relied  upon,  should  be  given  in  evidence.  They 
cannot  have  the  notoriety  given  to  general  statutes  of  the  State. 

We  do  not  think  this  case  has  been  properly  investigated  on  either  side,  and 
lament  the  negligence  of  the  officer  who  did  not  have  the  rights  of  the  council* 
which  elected  him,  vindicated  through  him,  and  the  service  to  the  public,  for 
which  he  was  so  highly  paid,  performed  by  him ;  and  that  the  authorities  of 
the  city,  also  so  highly  paid,  should  neglect  to  defend  their  suits  by  proper  and 
timely  answers,  proofe  and  arguments. 

We  think  that  justice  requires  that  the  merits  of  this  case,  on  both  sides, 
should  be  preseotBd  and  examined  by  the  district  court.  Causes  may  exist,  and 
be  presented  by  an  answer,  which  would  justify  the  proceedings  of  the  captain 
of  the  watch  and  police  committee,  or  exonerate  the  city  from  a  burden  imposed 
upon  it,  without  any  consideration  or  value  received. 

In  a  case  of  apparently  clear  right,  on  an  tx  parte  trial,  we  would  not  relieve 
the  city  from  loss  or  damage  on  account  of  the  errors  or  defaults  of  its  officers ; 
but  in  doubtful  cases,  we  have  felt  it  our  duty  la  jp  so.  See  the  case  of  Stewart 
V.  Willman  and  The  First  Municipality,  February,  1851,  No.  1886. 

We  think  the  ends  of  justice  require  tliat  this  case  should  be  remanded  for  a 
new  trial,  after  making  up  proper  pleading. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  proceedings, 
according  to  law.    The  appellee  is  condemned  to  pay  the  costs  of  the  appeal. 

Slidell,  J.  I  do  not  find  in  the  transcript,  satisfactoiy  evidence  that  the 
plaintiff  was  dismissed  from  office  by  a  competent  authority;  and,  in  the  absence 
of  such  proof,  the  plaintiff,  who  does  not  pretend  that  he  has  rendered  services 
to  the  amount  claimed  in  the  petition,  should  not  have  had  judgment  for  that 
amount. 

I  therefore  concur  in  the  perersal  of  the  judgment 
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Municipality  No.  Two  ».  H.  W.  Palfrey  et  al.  |n|  ^| 

There  ie  do  evidence  of  the  dedioatkm  of  the  lot  bounded  by  Ctmp,  C!oliieimi  tad  EoUb 
■treetf,  in  die  saboib  Leooone,  to  pnblio  nie. 

Dieimiloreto  pay  ttzee  on  property,  even  for  «  great  lengtii  of  timet  doee  not  prove  an 
abandonment  of  the  property  to  public  oae. 

In  an  original  plan  of  divia ion  of  inbarban  property,  there  waa  the  lame  indicia  of  the  dedi- 
cation of  a  lot  to  public  use,  that  there  wai  of  the  ftreeta.  The  streeti  and  the  lot  were 
not  leparatedby  Knei .  The  lot  waa  not  fubdivided  for  lale,  nor  colored  like  the  iquarea 
around,  which  were  for  f  ale.  There  waa  a  cesi ation  of  all  use  of  the  lot  aa  private  pro- 
perty for  liDity  yean,  and  an  abandonment  of  it  to  the  public  for  that  time,  nor  were  any 
duea  or  tazei  paid  upon  it  Hdd  .•  that  tbia  amounted  to  a  dedication  of  tlie  lot  aa  a  pub- 
lic place.    Prutont  J.,  diafenting. 

APPEAL  from  the  Third  District  Coart  of  New  Orleans,  Kennedy,  J. 
R.  Hunt  and  W.  D.  Hennen,  for  plaiDtifT.  Saule  and  BarUm,  for  defen- 
dants.   By  the  conrt :  (Slidell,  J.,  absent.) 

EusTis,  C.  J.  The  municipality  claims  a  certain  lot  of  ground  of  an  irrega- 
lar  form,  bounded  by  Camp,  Colisenm  and  Robin  streets,  in  the  former  suburb 
Lacourse,  as  pubUc  property,  or  for  the  use  of  the  public.  The  claim  is  based 
upon  an  alleged  dedication  to  public  use,  by  virtue  of  the  original  plan  under 
which  that  part  of  the  suburb  was  originally  hud  out  and  disposed  of  in  lots  to 
different  purchasers,  which  is  the  same  plan  adjudicated  npont  in  the  cases 
of  Xiques  et  aL  v.  Bujac,  and  LwaudaU  ▼.  The  Municipality,  There  was 
judgment  in  the  district  court  against  the  plaintiff. 

On  an  examination  of  the  original  plan,  and  considering  the  published  pros- 
pectus, which  preceded  the  sale  and  stated  the  conditions  on  which  the  pro- 
perty was  offered  for  sale,  we  do  not  find  any  evidence  whatever  of  the  dedica- 
tion of  this  space  to  the  public  use,  or  any  transfer  of  ownership,  or  creation  of 
servitude  in  relation  thereto,  by  its  orighial  owner. 

This  piece  of  ground  was  not  enclosed  by  the  municipality,  until  1845.  Pre- 
vious to  that  time,  we  do  not  think  the  evidence  established  any  use  or  occupa- 
tion of  it,  inconsistent  or  adverse  to  the  civil  possession  of  the  owner.  We 
think  there  is  no  prescriptive  right  acquired  by  the  municipality  or  the  public, 
adverse  to  the  ownership.  This  ground  appears  to  have  been  veiy  low  and 
marshy,  and  inaccessible  in  wet  weather.  It  was  called  by  the  old  inhabitants, 
the  Bayou  des  Armes,  and  not  used  until  reclaimed  in  1845.  We  do  not  think 
the  non-payment  of  taxes  for  this  ground  makes,  of  itself,  any  difference  as  to 
the  right  of  ownership,  or  proves  an  abandonment  of  it  to  the  public  use.  It 
is  not  proved  that  it  was  assessed,  and  may  have  been  omitted  on  the  assess- 
ment on  account  of  its  condition  and  littie  value.  Nor  do  we  consider  the  receipt 
of  taxes  on  the  land  since  1849,  as  in  any  manner  affecting  the  rights  of  the 
municipality.    The  merits  of  the  case  seem  to  be  independent  of  these  facti. 

The  district  judge  has,  as  well  as  in  the  case  of  Xiques  et  al,,  given  his 
views  at  great  length  and  with  great  care  on  the  different  points  of  fact  relied 
upon  by  the  counsel  for  the  plaintiff.  The  case  does  not  appear  to  present  any 
difficult  question  of  law.  We  think  the  district  judge  came  to  a  correct  con- 
elusion* 

The  judgment  of  the  district  court,  is  therefore  affirmed,  with  costs* 

63 


49S  SUFftEME  COURT  OF  LOUISUNA. 

llvwteTF4UTT     P&E8T0N«  !•»  ditMDtiog.    All  the  priDciplM  of  kw  and  antfaoritiM  to  wUeb 
*9.     'I  refen-ed  in  the  case  of  Annunciatioo  sqaare,  apply  to  the  ground  of  an  itragD- 
PiLrniT.     ]m.  figure  claimed  by  the  r^preaentativea  of  Robin  Ddogny  and  JFVoRfoif 
Livaudais  in  this  case. 

Most  of  the  &cts  which  lead  me  to  conclude  that  the  former  was  a  puUk 
place,  lead  me  to  the  same  conclusion  as  to  the  place  in  controTersy,  to  which 
they  are  equally  applicable. 

The  place  is  left  white  on  the  plan,  and  not  colored  as  adjacent  aqnarei.  It 
is  not  divided  into  lots  for  sale  like  aU  the  squares  around  it.  It  ie  sot  snr- 
rounded  by  a  black  line  of  boundary  like  all  the  other  squares  and  lots,  hot  is 
left  with  the  same  indicia  of  dedication  as  the  streets  adjoining  it,  which  are  not 
separated  from  it  by  any  line.  It  is  surrounded  by  broad  canals,  collecting  the 
waters  of  the  faubourg  into  a  circular  basin  in  front  of  it,  to  be  carried  off  to 
the  rear  by  the  canal  Melpomene,  exhibited  on  the  plan,  even  at  the  early  day 
at  which  it  is  dated. 

There  is  a  large  circular  coura  (yard,  not  a  street)  connected  with  it,  leading 
to  another  oblong  cours,  called  Cours  Prytan6e,  and  which  is  in  front  of  a  aqum 
called  Prytan6e  evidently  intended  by  the  plan,  for  courts  of  justice,  and  by  the 
prospectus  to  a  college.  It  joins  above,  a  place  named  on  the  plan,  Coliseam, 
intended  for  a  place  of  pleasure.  The  place  in  controversy,  fronts  on  the  Coli- 
seum and  basin,  and  is  bounded  by  the  canals  leading  to  it,  and  is  open  and 
connected  with  the  Cours  Prytan6e.  I  have  no  doubt  from  the  iDspection  of 
the  plan,  that  it  was  dedicated  for  a  public  place  by  the  cessation  of  all  use  of  it 
as  private  property  for  forty  years,  and  its  abandonment  to  the  public  dnriog 
that  long  period,  during  which  they  never  claimed  it,  or  paid  taxes  or  aoy  daei 
upon  it. 

The  lots  around  it  were,  no  doubt,  sold  for  enhanced  prices,  on  account  of  its 
supposed  dedication,  and  have  been  assessed  and  taxed  higher,  ever  since,  oo 
account  of  the  large,  open,  airy  space  actually  left  in  front  of  them,  for  mon 
than  a  generation  of  man.  The  city  filled  it  up,  enclosed  and  improved  it,  sur- 
rounding it  with  a  chain  fence,  and  with  banquets  and  gutters. 

I  have  no  doubt  it  is  a  public  place,  which  the  ancestors  of  the  anceston  of 
the  claimants  in  this  suit,  for  ample  consideration  in  the  enhanced  value  of  their 
faubourgs,  abandoned  in  favor  of  the  public  forty-five  years  ago,  and  that  thej 
cannot  resume  it  as  private  property,  without  the  violation  of  the  rights  of  ear- 
rounding  proprietors  in  particular,  and  the  public  in  general. 
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62  1176  •  in  1807  Dehgny  and  lAvaudaU  laid  off  two  tracts  of  land,  within  the  corporate  limitief 
New  Orleaoa,  according  to  plans  on  which  figored  a  •qoaredeiignftted  as  **  Piece  da  fAa 
nondation."  In  the  middle  of  the  iqnare  there  is  an  "  Islet,"  od  which  is  drawn  the  giouid 
plan  of  a  bailding,  of  vast  dimensions,  marked  **  Eglise  de  I'AnDonciatbn.  The  sqasie 
"  de  I'Annonciation"  and  the  "Islet"  were,  for  nearly  half  a  century  left  in  the  cooditiaB 
of  snhnrban  property — ^vacant,  unoccupied,  and  abandoned.  Daring  this  thne  theorigiBt! 
owners,  nor  their  heirs,  paid  taxes  on  that  property.  The  heirs  of  Ddogny  and  IawomJ^u 
attempted  to  divide  and  sell  the  Islet  The  owners  of  property  who  derived  title  from  par 
chasers  under  the  original  plan,  brought  suit  to  defeat  the  action  of  the  heirs,  on  the  grmad 
that  the  rights  of  the  purchasers  were  paramount  and  prescriptive. 
The  oontroversy  inyolved  a  consideration  of  the  legal  effect  reaultiag  firom  the  partieator 
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I  of  tbu  Iilet  on  tiie  plan,  and  the  non-of  er  of  it  by  tiie  original  pioprieton  and 
tboae  claiming  onder  them.' 

The  effect  of  the  deaignation  on  the  plan  did  not,  under  the  lawf  of  tbia  Btete,  create  a  dedi- 
cation to  the  nae  of  the  public,  or  a  lerntade  in  favor  of  the  pvoprieton.    Euttit,  C.  J. 

The  spot  thni  deiignated  on  the  plan  for  the  erection  of  a  chnrch  ia  not  a  locus  puHiau,  bat 
prtrate  property.  There  was  no  objection  on  the  part  of  the  ownen  to  the  erection  of  the 
dnncfa,  and  faQ  effect  is  given  to  the  defigoation,  by  oonaidering  it  a  donation  in  faror  of  any 
indiridnalf  or  congregation  which  might  accept  it  for  that  purpoie.  Bet  ii^  for  nearly  half  a 
centoiy  it  haa  never  been  attempted  or  offered  to  be  done,  this  right  is  barred  by  lapse  of 
time — ^by  the  prescription  of  thirty  years.  Nor  can  the  owners  be  compelled  to  keep  the 
place  open  for  the  common  use  of  the  parchasers  of  the  property,  when  the  right  is  thos 
barred.    EustU,  C.  J. 

No  dedication  to  pablic  oses  can  be  inferred  from  the  designation  of  places  of  public  amase- 
ment  or  of  pobHc  worship,  on  the  plans  of  towns  and  saborbs,  as,  under  the  laws  of  this 
State*  they  are  invariably  private  property.    EuUis,  C.  J. 

By  the  Spanish  law  things  established  for  the  service  of  God  were  held  sacred,  and  the 
dominion  thereof  was  not  in  any  person.    Euttis,  C.  J.  i 

In  Louisiana  all  titles  to  land  were,  and  remain  aUodial  and  not  feudal.    EuttUt  C.  J. 

h  is  conceded  that  no  particular  form  of  dedication  is  necessary;  but  the  evidence  of  the  inten- 
tion  to  dedicate  mutt  be  conclusive,  and  the  dedication  must  be  accepted  by  user  or  other- 
wise, in  the  sense  in  which  it  is  made ;  if  there  was  originally  a  dedication  of  the  land  in 
controversy,  which  I  do  not  admit,  it  was  a  dedication  to  build  a  church,  which  was  not 
accepted  in  seasonable  time  for  the  purpose  intended ;  and  the  popular  conceit,  that  the 
land  has  been  acquired  to  the  public  by  another  use  not  thought  of  by  the  grantor,  and 
exercised  under  the  circumstances  disclosed  by  the  evidence,  is  to  me  an  unsatisfactory 
baaia  for  a  judidal  action.    Rottj  J. 

In  relation  to  public  places  and  streets  within  this  city,  the  manidpal  authorities  represent 
not  only  the  corporators  but  also  the  public ;  a  final  judgment  against  them  is  a  judgment 
against  the  public,  and  no  individual  can  bring  tiie  point  a4jadicated  again  before  the 
courts.    Bo»t,  J. 

The  servitude  of  way  never  extends  beyond  the  breadths  of  tiie  street  adjoining  the  property 
entitied  to  it.    Rasi,  J. 

It  is  not  necessary  for  the  city  to  show  title  to  its  common  and  pablic  property.  Such  pro- 
perty is  usually  acquired  by  dedication  and  the  cessation  of  all  claim  to  it  by  the  former 
owner.    Preston,  J.,  dissenting. 

Deiogny  and  Livaudau  dedicated  the  whole  of  Annonciatfon  Place,  including  the  site  of  the 
chorsh,  to  the  pablic  use,  forever ;  the  whole  was  accepted  the  day  the  first  sale  was  made 
by  their  plan ;  that  dedication  has  been  fully  proved  by  their  cessation  to  claim  any  part 
of  it  as  private  property,  and  by  the  public  and  notorious  use  of  it  as  public  property  for  forty 
years  before  they  advertised  it  for  sale.  Its  destinatbn  may  be  changed  by  the  unlimited 
ooverign  power  of  the  Stato,  but  by  no  other  power  on  eartii.    PretUm,  J. 

When,  by  natural  or  other  events,  a  public  place  cannot  be  used  any  longer  for  the  purpose 
for  which  it  was  once  destined,  and  has  necessarily  bst  the  legal  character  which  its  des- 
tmation  and  consequent  use  had  given  it — has,  perhaps,  become  a  nuisance  iustoad  of  a 
pnbfic  benefit— then  the  sovereign  may  change  the  destination.    Pretton,  J. 

A  jadgment  against  the  right  of  a  city  to  public  property,  wiU  not  bar  an  individual  who 
was  no  party  to  the  suit,  and  who  is  intorested  in  maintaining  the  dedication.    Pretion,  J. 

Wliere  property  is  sold  by  a  plan,  the  ideas  which  it  conveys  are  as  binding  on  the  vendors, 
aa  the  words  in  a  deed  of  conveyance.    Pretton,  J. 

The  ▼eadocs  of  this  property  did  not  bind  themselves  to  build  the  church  on  the  Islet,  but  they 
bound  themselves  never  to  buUd  anything  else  on  the  ground.    Pretton,  J. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.    Ran- 
dell  Hunt  and  H,  H,  Strawhndge,  fbr  plaintiffs.    SouU  and  Maurian,  for 
defendants. 

*Tfae  above  statement  of  facts  is  correct  as  far  as  it  goes,  and  will  render  intelligible  the 
polntBof  law  decided  by  the  court.  But  for  a  thorough  comprehension  of  the  whole  case, 
and  a  proper  understanding  of  the  views  of  the  several  judges,  a  detail  of  facts  would  be 
B0ceasary  that  would  occupy  entirely  too  much  space  for  an  abstract  This  detail  wiU  be 
faoed  in  the  opinion  of  the  jodges,  to  whidk  the  reader  is  referred. 
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By  the  court:  (SlxddU  J>i  recDsed  himself.) 

£u8Ti8,  C.  J.  The  plaintifff  allege  that  they  are  owDeri  of  certain  lots 
around  and  fronting  the  public  square,  designated  as  "  Place  de  I'Annonciatkm**' 
on  a  certain  plan  under  which  the  lots  in  that  portion  of  the  Fmt  District  of  the 
city  were  laid  out  and  sold;  that  in  the  middle  of  this  place  is  a  square  or  islet 
bearing  the  number  34 ;  that  on  said  islet  is  depicted  the  ground  plan  of  a  build- 
ing of  Tast  dimensions,  having  a  cupola  in  the  centre  and  finmtaon  the  respeo- 
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Ihre  flidea,  which  building  is  marked  on  the  plan  ai  **  Eglise  de  rAnnonciation,*'  Xi^uxb 
is  in  the  fonn  of  a  great  croes,  and  occupies  the  whole  of  the  area  except  the  Bdj'ac. 
comen ;  that  by  this  designation  on  said  plan,  the  fonnden  of  the  former 
suburbs  Lacourse  and  Annunciation,  in  which  this  property  is  all  situated,  des- 
tined and  appropriated  this  islet  as  the  site  of  a  church,  and  renounced  the  right 
of  appropriating  it  to  any  other  purpose.  The  petition  sets  forth  the  right  to 
enforce  this  destination,  by  reason  of  their  purchases  under  the  plan,  and  the 
abandonment  of  the  space  on  the  part  of  the  original  owners ;  of  the  possession, 
by  the  proprietors  of  the  iots  around  it  for  many  years,  or  by  the  citizens  and 
authorities  of  the  city,  with  the  sanction  and  approbation  of  the  original 
owners,  &c« 

The  heirs  of  Delogny  and  LivaudaU  being  about  to  divide  this  islet  and  sell 
it  out  in  lots,  at  auction,  the  plaintiffs  instituted  this  action,  in  which  they  aslL  a 
decree  that  their  rights  of  ownership  and  others,  relating  to  this  space,  be  adjudged 
to  be  prescriptive  and  paramount  to  any  claimed  or  set  up  by  the  defendants ; 
that  the  defendants  be  adjudged  to  have  no  right,  interest  or  title  to  the  same;  or, 
if  they  have  any,  that  it  be  adjudged  to  be  subject  to  the  obligation  of  erecting 
the  church,  or  of  causing  or  permitting  one  to  be  erected  according  to  the  plan. 
The  petition  sets  forth  the  ground  of  the  plaintiffs*  action  with  great  fulness,  and 
the  prayer  for  relief  is  ample.  The  defendants  were  enjoined  from  selling  the 
property,  until  the  further  order  of  the  court. 

The  judgment  of  the  district  court  held  the  defendents  to  be  the  absolute 
owners  of  the  property,  and  the  plaintiffs  have  appealed. 

The  plan  under  which  the  plaintiffs'  rights  are  asserted,  was  before  the  Supreme 
Court  in  the  case  of  Livaudais  v.  Municipality  No.  Two^  16  L.  R.  512.  The 
plaintiffs  in  that  suit  recovered  from  the  municipality  a  square  of  ground  desig- 
nated on  the  plan  as  Colisie.  The  court  determined  that  this  designation  did  not 
amount  to  a  dedication  to  public  use,  or  vest  the  title  in  the  corporation.  In  the 
case  of  Livaudais  v.  Muwicipality  No.  TwOt  5  Ann.  8,  the  identical  square  con- 
cerning which  the  present  suit  is  brought,  was  the  subject  of  litigation,  and  the 
court  considered  it  too  dear  for  argument,  that  the  dtle  did  not  pass  under  the 
dedication  described  in  that  plan.  We  think  it  decided  in  both  these  cases,  that 
no  dedication  to  public  uses  can  be  inferred  from  the  designation  of  places  of 
public  amusement  or  of  pnblic  worship,  on  the  plans  of  towns  and  suburbs,  as 
with  us  they  are  invariably  private  property.  In  the  latter  case,  the  court  con- 
sidered that  there  was  no  evidence  out  of  the  plan  to  show  any  dedication  to 
public  use,  or  an  acceptance  or  any  prescriptive  right  acquired  against  the  present 
defendants. 

We  find  nothing  in  the  evidence  which  changes  the  view  we  then  took  of  the 
dedication  to  public  use,  either  as  resulting  from  the  plan  itself,  the  acts  of  the 
parties,  or  the  prescriptive  right  asserted  by  the  present  plaintiffs. 

If  the  property  in  this  square  was  not  divested  from  the  original  owners,  and 
no  dedication  to  public  use  has  been  effected,  the  inquiiy  is  as  to  the  nature  of 
the  right  asserted  by  the  present  plaintiffs.  Is  it  a  right  of  servitude  or  a  real 
right  ?  We  think  neither  can  be  assumed-  as  established  in  any  legal  sense. 
New  Orleans  and  Carrollton  Railroad  Company  v.  Munidptility  No.  Two,  19 
L.  R.  62,  and  French  v.  The  New  Orleans  and  Carrollton  Railroad  Company, 
2  Ann.  80.  The  principles  on  which  these  cases  were  decided,  we  think,  are 
conclusive  against  the  existence  of  any  real  right  in  favor  of  the  plaintiffs'  lots, 
•dveisely  to  that  which  is  the  subject  of  this  litigation.    The  titles  or  tenures  by 
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Xi«uia  which  real  property  if  held  with  ne  are  defined  in  the  Code,  ea  waHas  the  rail 
^Jjj^c,  righta  which  can  be  eatabliahed  in  relation  to  it,  and  no  others  can  be  recogpiaad 
aa  attaching  themaelvee  forever  npon  it,  without  breaking  down  the  distioetive 
barriera  of  property,  and  introdocing  inextricable  oonfnaion  in  the  law  regulatiog 
it,  which,  for  the  wiaeat  pnrpoaea,  ia  plain,  inartificial  and  easy  to  be  nndentood, 
and  apt  for  every  roaaonable  pnrpoae  of  nae. 

In  the  caae  of  Livaydais  ▼.  Tke  Sectmd  MumapaUly^  which  related  to  tbe 
Coliaenni  Square,  an  ezpreaaion  fell  from  the  court  which  appears  to  embody  the 
▼iewa  of  the  plaintiffs  in  the  present  case.  In  Lhaudais'  case  the  oout 
observes :  "  There  is  no  evidence  of  the  alleged  dedicatbn  out  of  the  plan  in 
this  case,  and  none  in  the  plan  out  of  the  word  Coliseum.  In  the  same  plan  is 
marked  a  U>etu  publicus  called  La  Place  de  TAnnonciation,  in  the  middle  of 
which  is  a  spot  designated  as  a  place  for  a  church.  If  the  pkuntiff  did  not,  by 
this  designation,  contract  the  obligation  of  building  a  church,  he  ceitainly 
renounced  the  right  of  appropriating  it  to  any  other  object."  in  the  latter  part 
of  the  opinion,  we  think  this  expression  is  somewhat  qualified.  The  conrt  saya : 
**  As  we  have  said  with  regard  to  the  spot  designated  for  a  church,  the  obligation 
which  the  plaintiff  has  contracted,  by  the  use  of  the  word  Coliseum,  might  c«r- 
taioly  be  discharged  by  the  erection  of  such  an  edifice.  In  the  meanwhile  he 
may  have  k>st  the  right  of  using  the  square  for  any  other  purpose.  As  to  the 
erection  of  the  edifice,  who  has  put  him  in  mord  1  if  the  building  is  not  neces- 
sarily to  be  erected  by  him,  who  has  offered  to  erect  it?  Who  haa^ [accepted 
the  donation  which  results  from  this  dedication  ?*'  &;c. 

We  do  not  think,  that  as  a  matter  of  argument,  this  oh^r  dictum  aids  the 
pUintiffs. 

The  difficulty  of  stating  tbe  distinct  legal  right  claimed  by  the  pluntiffs,  ia 
apparent  in  the  written  argument  of  theur  counsel.  Hence,  the  equity  of  their 
caae  is  strongly  pressed,  and  the  impression  on  the  part  of  the  plaintiffs,  and  of 
thoae  interested,  is  undoubtedly  in  favor  of  the  right  asserted.  This  impreaaioo 
seems  to  be,  that  if  the  plan  does  not  require  that  a  church  should  be  erected, 
it  involves  an  obligation  on  the  part  of  the  original  owners,  that  no  other  buildiog 
should  be  erected  on  the  site  desigoated,  which  should  remain  open,  to  be  uaed 
by  all  the  purchasers  of  the  lots  in  common,  until  reclaimed  for  its  original  pa^ 
pose  by  proper  authority ;  that  this  was  its  destination  in  reference  to  tbe  anr- 
rounding  property,  and  was  one  of  the  inducements  held  out  to  purchasers* 
That  the  original  owners,  by  this  designation,  undertook  to  build  the  church,  is 
not  pretended.  The  whole  amount  of  the  sales  of  tbe  property  would  not  have 
paid  one-fourth  of  the  expense.  They  might,  as  such,  have  been  expected  to 
have  built  an  amphitheatre  on  the  place  designated  for  a  coliseum. 

The  law  not  considering  this  spot  as  a  locus  publicus,  under  the  designation 
in  the  plan,  and  the  plan  indicating  an  object  exclusively  within  the  dominion  of 
private  property,  and  there  being  no  obligation  on  the  part  of  the  owners  to  erect 
the  church,  full  effect  is  given  to  this  designation,  by  considering  it  as  a  donation 
for  the  written  purpose,  in  favor  of  any  individuals  or  congr<^gation  which  might 
accept  it  for  that  object.  This  seems  to  be  the  only  mode  contemplated  at  the 
time,  in  which  the  erection  of  the  church  could  be  secured  eventually,  and  thus 
the  object  of  the  dedication  attained.  But  this  has  never  been  attempted,  or 
offered  to  be  done,  nor  is  it  now  proposed  to  be  done,  after  the  lapse  of  half  a 
century.  And  we  think  any  such  right  on  the  part  of  the  purchasers  most  be 
held  to  be  barred  by  lapse  of  time,  by  the  prescription  of  thirty  yean.    The 


NEW  ORLEANS,  JUNE,  1862. 


503 


pMntiAi  are  not  in  a  aitnation  before  the  court,  in  which  the  right,  if  any  ex- 
isted, could  inure  to  their  benefit.  It  is  difficult  to  perceive,  under  this  view  of 
the  subject,  how  a  right  can  be  inferred  in  this  state  of  things,  to  keep  this  place 
open,  for  the  common  use  of  the  purchasers  of  the  property. 

We  have  considered  the  acts  of  the  parties  concerning  the  use  and  possession 
of  this  land,  in  relation  to  the  prescriptive  right  of  the  piaintiiTs.  Previous  to 
the  enclosure  by  a  fence,  by  one  of  the  proprietors  of  lots  fronting  on  it,  some 
'  fifteen  years  since,  we  do  not  find  the  rights  of  either  party  affected  by  anythiog 
which  transpired  in  relation  to  it.  It  was  vacant — that  is,  not  occupied  or 
enclosed,  and  left  in  the  condition  of  suburban  property  laid  out  in  lots,  which 
owners  do  not  feel  disposed  to  incur  the  expense  of  enclosing.  The  non-pay- 
ment of  taxes  by  the  defendants,  we  think,  does  not  of  itself  impair  their  rights: 
it  is  not  proved  that  any  taxes  were  assessed  on  the  property. 

The  district  judge  has  prepared  a  very  elaborate  opioion  on  the  case,  in  which 
we  maioly  concur.  From  the  best  examination  we  can  give  to  the  subject,  we 
have  no  doubt  whatever  as  to  the  effect  of  the  designation  on  the  plan,  as  not 
constituting,  under  our  jurisprudence,  a  dedication  to  the  use  of  the  public,  or  a 
servitude  in  favor  of  the  front  proprietors. 

In  relation  to  the  appeal  made  to  the  exercise  of  the  equitable  powers  of  this 
court  in  behalf  of  the  plaintiffs,  we  would  observe,  that  they  can  only  be  called 
forth  for  the  enforcement  of  clear  and  well-defined  rights.  We  have  very  strong 
doubts  whether,  in  foro  conscientue,  the  case  is  in  their  favor.  It  seems  to  us 
clear,  that  it  does  not  present  a  claim  which  a  court  of  justice  can  legally 
enforce.  Pothier  on  Obligations,  Nos.  1  and  197.  Huhgh  v.  CarrolUon  R,  R. 
Co.  6  Ann.  511. 

The  date  of  the  plan  carries  it  back  to  a  period  when  the  Spanish  law  was  in 
force,  and  previous  to  the  abolition  of  the  distinction  relating  to  sacred  and  reli- 
gious things,  and  of  their  inalienability,  by  the  corporations  to  which  the  law 
recognized  them  as  belonging.  Code,  447.  Code  of  1808,  book  2,  tit.  1,  chap- 
ter 1,  art.  9. 

By  the  Spanish  law,  things  established  for  the  service  of  God  were  held 
sacred,  and  the  dominion  thereof  was  not  in  any  person,  and  could  not  be 
counted  as  property.  The  laws  on  that  subject  were  borrowed  from  paganism; 
but  nevertheless,  since  the  solemn  consecration  of  churches  and  cemeteries  was 
established,  immediately  on  things  being  consecrated,  religion  was  considered 
as  occupying  them,  and  being  irrevocably  inseparable  from  them.  The  conse- 
quences of  this  principle  were  regulated  by  the  common  law  institutes  of  the 
law  of  Spain,  book  2,  tit.  1,  p.  73. 

As  the  Catholic  religion  was  the  dominant  religion  in  the  city  and  State  at  the 
time  of  this  alleged  dedication,  the  name  of  the  place,  and  of  the  church,  its  form 
and  dimensions,  leave  no  doubt  in  the  mind,  that  the  church  for  which  the  spot  was 
designated,  was  to  be  of  the  Catholic  faith  exclusively.  It  is  not  pretended,  that  any 
ofiTer  has  been  made  to  accept  this  donation,  if  so  it  may  be  caUed,  on  the  part  of 
any  Catholic  congregation,  or  any  other.  Nor  do  the  plaintifls  even  intimate  any 
intention  or  purpose  of  appropriating  the  land  to  such  an  use. 

I  am  not  aware,  that  there  is  anything  in  this  case,  which  calls  for  any  modi- 
fication of  the  general  doctrine  of  the  dedication  of  property  to  public  uses,  and 
as  expounded  in  the  decisions  of  our  predecessors,  and  recognized  afterwards 
by  this  court.  The  fuUest  recent  case  on  this  subject,  is  reported  in  8th  Ben. 
Monroe's  Reports,  p.  233,  in  which  the  principles  of  the  doctrine  are  expounded 
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Zi«vu  aod  ezpluned  with  great  abiity,  by  the  Court  of  Appeolo  of  Kontnd^.  T» 
BvjAc.  '^  doctrioe  I  aflsent.  Bot  the  donbl  in  my  mind  is,  whotlier  diii  om  codni 
within  it,  the  destination  of  the  land  being  for  a  Catholic  ehvrch ;  an  object 
which,  by  an  expreM  article  of  onr  code,  ia  within  the  dominion  of  piivata  pro- 
perty, and  not  inalienable. 

I  most  add,  that  the  general  doctrioe  laid  down  in  common  law  cooits,  hat 
been  admitted  by  onr  courts,  with  some  modification,  resolting  from  onr  differfiot 
•ystem  of  laws.  Id  Looiaiana,  all  titles  to  land  were,  and  remain  allodial,  and 
not  feudal.  The  feudal  law,  and  its  usages,  never  had  a  place  in  this  regioo, 
under  the  Spaoish  government,  and  the  jurisprudence  of  real  property,  uadw 
the  common  law,  cannot  be  applicable  to  land  titles  in  this  State. 

I  should  be  gratified  to  be  able  to  defer  my  humble  opinion  to  any  1od{ 
existing  general  opinion,  in  fiivor  of  a  public  right;  but  the  right  of  a  citiseo  to 
his  property,  which  the  law  gives  him,  is  the  highest  of  aD  public  rights,  which 
all  men  have  the  deepest  interest  in  vindicating  and  maintaining. 

According  to  my  impressions,  the  use  of  this  square  for  the  purpose  daifflsd 
by  the  defendants,  defeats  the  destination  made  by  the  founders  of  the  suboib, 
instead  of  giving  it  effect. 

Judgment  affirmed,  with  costs. 

Preston,  J..,  dissenting.  For  forty  years,  a  large  and  beautiful  double  squire 
in  the  first  district  of  this  city,  called  Annonciation  Place,  has  been  regarded  as 
public  property.  Annonciation  Place  is  a  parallelogram,  composed  of  a  square,  and 
the  halves  of  two  adjacent  squares,  between  Race  and  Orange,  John  the  Baptist 
and  Constance  streets. 

In  1807,  Robin  Delogny  and  Franfmt  Livaudais,  jointly,  laid  off  two  small 
tracts  of  land  within  the  incorporated  limits  of  the  city  of  New  Orleans,  into  the 
fiiubourgs  La  Course  and  Annonciation.  Delogny  no  doubt  was  fond  of  the 
course.  Livaudais  was  agent  of  the  nuns,  who  owned  a  small  tract  adjacent 
to  him.  The  dividing  line  between  the  tracts  of  Delogny  and  Livaudais,  roD 
diagonally  through  the  place,  which  is  the  subject  of  this  suit.  Each  contributed 
half  the  ground,  if  it  is  a  public  place. 

Religion  prevailed  over  racing,  and  they  christened  it  **'  Place  de  1' Annoncia- 
tion.*' A  smaller  parallelogram,  in  the  centre  of  the  large  one,  is  laid  off.  Id 
it  a  building  is  sketched,  in  the  form  of  a  cross,  and  its  destination  is  evidently 
designated  by  the  name,  *•  Eglise  d* Annonciation,"  Annonciation  church. 

The  heirs  of  the  founders  of  the  faubourg,  claim  this  smaller  parallelogram  as 
their  private  property,  and  were  about  to  sell  it  at  public  auction,  in  small  lots. 
The  plaintiflfs,  proprietors  of  lots  fronting  on  Annonciation  Square,  have  enjoined 
the  sale,  alleging  that  the  property  is  public,  and  that  the  sale  of  it  as  private 
property,  would  be  highly  prejudicial  to  their  rights. 

There  has  been  much  controversy  about  the  title^'to  the  property.  It  is  ad- 
mitted, that  the  title  was  originally  in  Delogny  and  Livaudais,  and  then  it  is 
contended,  on  their  behalf,  that  those  who  dispute  their  present  title,  must  show 
a  deed  and  conveyance  in  writing,  and  not  by  parol ;  and  assuming,  that  if  it 
was  conveyed,  it  was  by  donation,  that  the  donees  must  show  their  formal  ac- 
ceptance. 

We  deal  so  much  in  controversies  about  title,  and  at  common  law  about  the 
fee,  that  it  is  a  kind  of  dogma  with  civil  lawyers,  that  real  property  cannot  exist 
without  a  title  in  some  one,  and  with  common  law  lawyers,  that  the  fee  of  real 
estate  can  never  be  in  abeyance,  but  must  always  be  vested  somewhere.  They 
stickle  for  it  so  much,  that  one  would  think  they  would  rather  see  land  struck 


NEW  OfiXEANSt  JUNE,  1859. 

a«lof  «Kiiteiie«,tlMii  lint  it  8b«ald  eadit  wiOtoiit  •  titio,  or  that  Oie  fee  ihoold       Zi^rii 
hftinatoyaDee.  Bvjm^ 

Now,  if  we  wiU  look  a  moment  at  things,  wiUiont  obacnring  our  ideas  with 
taehnical  words,  we  will  see  many  things  which  bebng  to  nobody,  and  to  which 
tfaeieibie,  the  terms  title  or  fee  are  not  applicable.  The  44l8t  article  of  onr 
code  informs  vs,  that  •*  Things  which  are  common,  are  those  of  which  the  pro- 
perty belongs  to  nobody  in  particular,  and  which  ail  men  may  freely  use,  con- 
ftnaably  to  the  use  for  which  nature  has  intended  them,  such  as  air,  running 
water,  the  sea,  and  its  shores.*'  Gkid  has  given  them  to  the  world,  and  there 
CMi  be  no  acceptance  of  the  donation,  except  in  its  grateful  use. 

Se  there  are  things  common  to  a  nation,  as  its  navigable  rivers,  harbors,  and 
highways.  Its  title  is  its  sword,  without  any  writing  or  parchment.  And  these 
gifts  of  nature  are  puUic  things. 

Now,  things  may  be  made  public  by  man,  as  well  as  by  nature.  Things, 
says  our  code,  which  are  for  the  common  use  of  a  city,  as  streets  and  public 
squares,  are  likewise  public  things.  When  they  become  so,  they  are  out  of 
commerce,  to  be  neither  bought  nor  sold,  and  the  term  titie  is  inapplicable  to 
them ;  there  is  no  fee  in  ^em.  Those  are  terms  which  indicate  the  right  to 
private  property,  and  its  modes  and  mutations.  A  city  may  have  private  pro- 
perty, as  a  tot  bought  by  the  corporation  for  taxes.  To  such  property,  it  must 
show  written  title.  But  to  the  public  and  common  things  of  a  city,  it  is  not 
necessary  to  show  titie.  They  are  generally  obtained  by  dedication,  and  the 
cessation  of  all  claim  to  them  by  the  former  owner.  They  are  accepted,  not 
by  an  act  before  a  notary  public,  because,  as  they  belong  to  everybody,  now, 
and  in  all  time  to  come,  it  would  be  a  long  acceptance,  and  would  have  to  be 
kept  open  forever,  lliey  are  accepted  by  the  common  use  of  all  persons.  As 
the  dedication  is  intended  to  be  perpetual,  all  the  learning  about  titles,  usufruct, 
servitudes,  et  id  omne  genust  ceases  to  have  any  application  to  the  subject  mat- 
ter, because  all  those  rights  are  extinguished  as  to  property  out  of  commerce, 
and  befenging  in  perpetuity  to  everybody.  Those  rights  are  predicable  only  of 
exclusive  or  partial  ownership  by  individuals  or  corporations,  not  of  universal 
use  by  all  men,  and  forever. 

In  my  opinion,  Lwaudais  and  Delogny  dedicated  the  whole  of  Annonciation 
Place,  including  the  site  of  the  church,  to  the  public  use  forever;  that  the  whole 
was  accepted,  the  day  the  first  sale  was  made  by  their  plan.'and  that  the  dedi- 
catioD  has  been  fully  proved,  by  their  cessation  to  claim  any  part  of  it  as  private 
property,  and  the  public  and  notorious  use  of  it  as  public  property,  for  forty 
years  before  they  advertised  it  for  sale  in  lots.  If  so,  it  does  not  belong  to  them, 
nor  to  the  city,  nor  to  individuals,  and  is  not  susceptible  of  private  ownership, 
Dor  the  subject  of  actions,  petitory  or  possessory.  It  is  the  subject  of  adminis- 
tration and  regulation  by  the  city,  under  its  municipal  powers.  Intrusion  upon 
it*  inconsistent  with  its  destination,  may  be  resisted  by  the  city,  and  by  indi-> 
▼idnala,  as  wiH  be  seen  hereafter.  Its  destination  may  be  changed  by  the 
unlimited  sovereign  power  of  the  State,  but  by  no  other  power  on  earth.  Until 
then,  it  is  not  susceptible  of  private  ownership  or  alienation,  and  is  as  much  out 
of  commerce,  as  fire,  air,  water,  the  rivers,  seas,  or  oceans. 

The  subject  of  the  dedication  of  property  to  public  use,  has  been  much  dis- 
cussed, and  there  seems  to  be  well  settled  principles  with  regard  to  it,  botii  at 
oonaoonf  and  in  the  civil  law,  and  they  are  remarkably  accordant.  It  is  a  sub* 
jaetnpon  which  the  mles  must,  from  the  nature  of  tfaingyt  be  rery  much  tiie 

I  in  aU  conntrieSf  and  at  all  times. 
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XitPli  la  tlM  cute  ofJarvis  ▼.  Deaih  3  Bio^n,  447,  ChM  Jofltica  Beit  tuid  Um 

BviAC*  J*''7«  ^^"'  ^^  ^^^y  thought  a  street  in  the  parish  of  IbUdi^d  bad  been  naed  for 
jean*  with  the  asaeot  of  the  owner  of  the  aoil,  they  might  preearoe  a  dedica- 
tion to  public  nae.  And  the  jury  found  a  verdict  for  the  plaintiff,  althonjEh  tbe 
street  had  been  used  as  a  public  road  only  four  or  five  years.  The  verdict  wai 
sanctioned,  the  court  saying,  the  jniy  were  warranted  in  presuming  it  wu  used 
with  the  full  asaeot  of  the  owner  of  the  soil. 

.  In  the  case  of  The  King  v.  Hayd^  1  Camp.  262,  Lord  EllenborDu^  said,  if 
the  owner  of  the  soil  throws  open  a  passage,  and  neither  marks  by  any  viaible 
destination,  that  he  means  to  preserve  all  his  rights  over  it,  nor  excludes  penoos 
from  paasiog  through  it,  by  positive  prohibition,  he  shall  be  presumed  to  have 
dedicated  it  to  the  public. 

In  the  case  of  WkUe  v.  T%e  City  of  Cindnnatit  it  appeared,  that  the 
founders  of  the  city  had  made  a  plan,  according  to  which  the  ground  lyiog 
between  Front  street  and  the  river  was  laid  out  as  a  common,  for  the  use  and 
benefit  of  the  town,  and  no  lots  were  laid  out  on  the  land  thus  dedicated  u  a 
eommon. 

The  anit  was  brought  for  a  part  of  the  ground  thus  laid  off,  and  usually 
denominated,  ''the  common."  The  Supreme  Court  of  the  United  States 
rejected  the  claim.  They  aaid :  **  There  is  no  particular  form  or  ceremooy 
neceasary,  in  the  dedication  of  land  to  public  use.  All  that  is  required,  is  the 
avent  of  the  owner  of  the  land,  and  the  fact  of  its  bding  used  for  the  public 
purposes  intended  by  the  appropriation.  The  dedication  was  for  the  public  nie 
and  convenience,  and  accommodation  of  the  inhabitants  of  Cincinnati,  and  doubt- 
less, greatly  enhanced  the  value  of  the  private  property  adjoining  the  commoo, 
and  thereby  compensated  the  owners  for  the  land  thus  thrown  out  as  public 
grounds.  And  after  being  thus  set  apart  for  public  use,  and  enjoyed  as  such, 
and  private  and  individual  rights  acquired  with  reference  to  it,  the  law  precludes 
the  original  owner  from  revoking  such  dedication.  It  is  a  violation  of  good  faith 
to  the  public,  and  to  those  who  have  acquired  private  property,  with  a  view  to 
the  enjoyment  of  the  uae  thus  publicly  granted.*'    6  Peters.  438-440. 

In  Barclay  v.  HowelL  the  same  court  applied  the  same  principles  to  the 
space  left  by  the  proprietor,  between  Water  street  and  the  river,  in  foundiag 
the  city  of  Pittsburg.     6  Peters'  Rep.  498. 

The  same  principles  were  maintained  by  the  Spanish  tribunals  in  Louisiana, 
before  the  change  of  government.  Bertrand  Chravier  established  the  fauboui); 
St.  Mary,  between  the  years  1788  and  1795,  and  sold  lots  by  a  plan,  exhibiting 
the  present  Lafayette  Square  undivided,  and  with  other  indicia  of  a  public 
square.  His  successor,  Jean  Gravier^  imagining  that  as  no  deed  had  been  given 
for  this  square,  the  title  had  not  been  transferred,  and  that  it  still  constituted  a 
part  of  the  estate  of  Bertrand^  began  to  erect  buildings  upon  it.  His  preten- 
sions were  opposed,  and  by  decrees  of  the  Spanish  tribunals,  it  was  ordered, 
that  the  square  ahould  be  left  free  for  the  public  use,  and  that  the  buildings  he 
had  begun  to  erect  should  he  demolished.  The  decrees  were  afterwards  recog- 
nised to  be  viilid  by  the  Supreme  Court  of  this  State,  and  a  second  attempt  to 
eon  vert  the  public  square  into  private  property,  was  defeated  by  that  tribunal. 

The  same  principles  were  adopted  by  the  superior  court  of  the  Territory,  in 
the  case  of  Oonzales  v.  The  City  of  New  Orleans. 

The  subject  of  dedications  was  much  discussed,  in  the  case  of  CucuUu  snd 
Ih  Armat  r.  The  City  of  New  Orleans.    The  late  Chief.  Justice  Martiolaid 
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down  the  troe  principleB,  applicable  to  pablic  places,  estabrwhed  by  the  love*       Ziqvii 
feign*  and  a  fi^nicri,  to  those  established  by  sovereign  iodividoals.    Of  pablic        Bvjao. 
places,  he  says,  the  pablic  may  claim  the  use,  by  exhibiting  evidence  of  its 
dedication  to  its  profit  by  the  sovereign,  without  any  letters  patent,  grant  or  deed. 
The  oniy  evidence  exhibited  in  the  case  he  was  discassing,  was  plans  of  ^e  ci^ 
of  New  Orleans,  as  founded  by  the  sovereign. 

In  an  opinion  of  singular  learning  and  ability,  he  maintained  the  views  of  the 
Supreme  Court  of  the  United  States,  in  the  case  of  The  City  of  Cineinnaii 
v.  WhiU,  He  repudiated  the  idea,  that  the  case  was  decided  upon  princi- 
ples peculiar  to  the  common  law  of  England,  and  showed,  that  the  decision 
rested  upon  the  broad  and  general  principles  of  law,  mentioned  in  the  Corpaa 
Juris  Civiiis :  *^  Honeste  viverCf  to  act  honestly;  polliciti  servare  fidem^  when  we 
have  made  a  promisot  to  keep  it ;  and  the  necessary  corollary,  twrpe  est  fidem 
faUere^  it  is  shameful  to  disappoint  expectations  we  have  authorized.'*  5  L« 
R.  170. 

It  is  true,  his  opinion  as  to  that  particular  case,  was  overruled  by  a  majorl^ 
of  the  court,  yielding  to  an  ex  parte  parchment,  signed  by  the  President  of  the 
United  States ;  and  a  private  building,  erected  on  the  very  top  of  the  levee* 
between  the  two  markets  of  the  first  district  of  the  city,  remains  to  this  day  a 
palpable  monument  of  their  error.  The  opinion  and  views  of  Judge  Martin 
were  greatly  approved  by  the  Supreme  Court  of  the  United  States,  in  the  case 
of  The  United  States  v.  The  City  of  New  Orleans,  and  were,  indeed,  the 
basis  of  their  decision  in  favor  of  the  dedication  to  public  use  of  all  the  property 
in  front  of  the  old  square  of  the  city. 

The  Frbnch  government,  which  founded  the  city,  left  a  large  space  in  front, 
marked  quay.  The  abandonment  of  it  to  the  public,  and  especially  marking  it 
«•  quay,'*  made  it  a  public  place,  no  longer  susceptibly  of  private  ownerahip, 
until  its  destination  should  be  changed  by  the  sovereign.  It  is  true,  that  when, 
by  natural  or  other  events,  the  public  place  cannot  be  used  any  longer  for  the 
purpose  for  which  it  was  once  destined,  and  has  necessarily  lost  the  legal  char- 
acter which  its  destination  and  consequent  use  had  given  it,  has  perhaps  become 
a  nuisance,  instead  of  a  public  benefit,  then  the  sovereign  may  change  the  desti* 
nation.  Thus,  as  mentioned  by  Judge  Martin,  the  remarkable  port  of  Aignes 
M ortes,  in  France,  from  which  St.  Louis  embarked  with  the  soldiers  of  the 
cross  for  the  Holy  Land,  during  the  wars  of  the  Crusades,  is  now  at  the  distence 
of  a  league  from  the  sea.  The  sovereign,  no  doubt,  has  alienated  the  land 
formed  by  alluvial  deposits,  and  disposed  of  the  proceeds  for  the  inhabitants,  who, 
by  natural  events,  have  lost  their  port,  as  is  always  done  on  the  principles  of 
equity  in  like  cases. 

So  the  city  of  New  Orleans  sold  a  portion  of  the  vacant  space  in  its  front,  left 
for  a  quay,  as  it  could  no  longer  be  conveniently  used  for  that  purpose.  The 
corporation,  indeed,  sold  it  without  authority,  but  subsequently  obtained  the 
sanction  of  the  sovereign  Legislature  to  the  sales,  and  to  the  receipt  of  the  price. 
To  the  remainder,  as  well  as  to  the  beautiful  square  in  front  of  these  halls,  the 
chnrch,  and  municipal  buildings,  I  know  of  no  title  but  dedication  to  the  public 
use,  and  of  no  written  acceptance,  bat  an  acceptance  fiur  more  notorious — ^that  of 
daily  pablic  use. 

In  the  case  of  The  CUy  of  LafayeUe  v.  Holland  et  al.<,  the  Supreme 
Coart  of  the  State  again  recognized  fully  the  prineiples  of  dad  catk>n,  aa 
laid  down  by  the  English  jadges^  and  the  Supreme  Coart  of  the  United  Siatea 
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itttfaacaieof  Wkkcv,  The  City  of  Cinmntutii,  — d  ooderthaie  priaoiiito^  yw- 
Bvjic       fiunedadedicatiooofthobattiireinlroiitoftlieniia'sraboiiitaodofiUte 

^nt  of  the  aqQares,  and  lots  onckMed  by  lisefl,  as  pmale  proparty*  baeaoBa  d» 
niuu  left  it  open  in  their  plana,  and  ceaaed  to  nee  it  aa  pimte  properly.    16  L. 

In  the  celebrated  caae  of  Tkc  Second  Murndpalily  v.  The  OrieoMt 
Cotton  PresSf  the  judges  unanimonaly  reoogniaed  tfaeae  principles  ef  dedieatna, 
akboogh  the  decision  was  afsinst  the  dedication  claimed  in  that  case,  on  the 
question  of  fact  alone.  The  views  of  the  finpreme  Conit  in  the  case  of  The 
CUy  of  Cineinnatit  and  of  Jndge  Martin  in  the  case  of  Cueullu  and  De  Armat 
Vgpiiost  this  city,  were  quoted  with  entire  approbation.    18  L.  R.  337. 

This  court,  in  the  case  of  Tkc  CarrolUon  Railroad  Company  w.  The 
Toum  of  CarrollUm^  admitted  the  princiide,  that  no  particular  form  or  earamoqr 
is  necessary,  in  the  dedicatioD  of  land  to  public  use,  and  that  all  that  is  reqoirsd, 
is  the  asseot  of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for  the  pub- 
lic purposes  intended  by  the  appropriation.  The  subject  under  considerstioQi 
was  a  dedication  by  plana  referred  to  in  deeds,  not  by  a  deed  or  grant  to  the  cor- 
poration. 3  Ann.  284.  I  consider  the  cases  of  Amauld  ▼.  WUtz,  and 
Delabigarre  ▼.  77ie  Second  JUimie^aZity,  as  involviT}g  the  same  |mnci- 
plea.  The  plaintiffs  had  abandoned  all  their  particular  and  exclusive  interest  ia 
the  lands  claimed  in  favor  of  the  common  interest  of  the  public,  and  were  net 
therefore  permitted  to  resume  it.  It  was  said  it  would  be  unjust  to  the  pnUiCi 
and  to  those  whp  acquire  property  in  reference  to  a  plan,  with  a  view  to  tiie 
enjoyment  of  the  use  thus  publicly  granted,  afterwards  to  appropriate  it  to 
private  uses.    4  Ann.  118. 

The  cases  of  Challon  v.  Peptn,  13  L.  R.  534,  and  of  Dowlih  v.  The  Nathr 
viUe  Railroad  Company,  5  R.  R.  6,  proceed  upon  the  same  principles. 

In  the  case  of  LivaudaU  v.  The  Second  Mumdpalityf  16  L.  R.  513,  in  le- 
lation  to  the  place  marked  *'  Coliseum,"  on  the  plan  now  under  considentioD, 
Judge  Martin,  in  rendering  the  opioiou  of  the  court,  refers  to  the  place  which 
is  the  subject  of  this  suit,  as  follows:  ^*In  this  same  phm,  is  mariEod  a  loau 
publicwt  called  La  Place  de  rAnnonciation,  in  the  middle  of  which  is  a  spoli 
designated  as  a  place  for  a  church.  If  the  plaintiff  did  not,  by  this  deslgnatioB, 
contract  the  obligation  of  building  a  church,  he  certainly  renounced  the  right  ef 
appropriating  it  to  any  other  object.*' 

Notwithstanding  this  strong  intimatbn  of  a  total  want  of  ri^t  to  the  pro- 
perty in  controversy,  the  defendants,  in  1848,  instituted  a  petitory  action  agauut 
the  Second  Mnnicipali^  for  the  property,  and  the  district  court  rendered  judg- 
ment in  their  £tivor.  The  present  defendants  thereupon  treated  the  place  aa 
their  private  property,  and  proceeded  to  offer  it  for  sale  in  small  lots,  when  they 
ware  enjoined  by  the  plaintifis  in  this  suit. 

The  judge  of  the  district  court  has  considered  the  present  plaintiffii  bouad  by 
the  decision  of  this  court,  in  the  case  of  the  present  defendants  against  the 
Second  Municipality,  in  which,  in  a  petitory  action,  they  were  decreed  to  be  the 
owners  of  the  property.  It  is  stated  by  dM  court,  that  the  judgment  of  tbediatrict 
court  waa  affirmed  in  that  case  upon  bod  pileadings,  and  erroneous  admissionB. 
Corporations  are  generally  worse  represented  in  lawsuits,  than  prif  ate  individ- 
Hals*  Like  minora,  they  are  to  be  oonaidei^  in  a  perpetual  atate  of  pupIhgSi 
and  aboold  net  be  deprived  of  great  a^ts,  anmuiling  to  the  alienation  of  thsir 
pwpei^v  l)j  the  anon  of  Iheir  ooqiimI. 
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Bolt  it  mta  be  fbrtbor  ofciarody  that  the  dirtriot  cenrt,  wboee  jodgmeot  wte  Xiqvss 
•ffinned,  expieei^  reeerved  die  n§hlB  ef  the  fnoprieton  froDtiii|(  on  bujac. 
I  Square,  beoaaee  thej  were  not  in  oovrt*  and  die  municipality  had 
ooantborily  to  repreaent  then.  And  the  court  eaiproariy  called  upon  them  to 
come  forward  and  vindicate  their  righta.  They  have  done  ao  in  this  suit;  and 
now  it  IB  aaid,  nothwithatanding  the  call,  the  judge  adjudged  the  matter  finally 
^^unat  them  in  their  abaence,  in  a  aait  to  which  they  were  not  partiea. 

The  intereat  of  a  proprietor  fironting  on  a  public  aqnare  or  atreet  ia  ao  great 
and  direct*  compared  with  that  of  oitiBena  more  remote,  or  the  intereat  of  the 
whole  01^,  to  maintain  a  dedication  of  them,  that  it  appeara  to  me  right  and 
inoper  that  they  ahould  al  waya  be  made  partiea  to  a  anit  affecting  the  dedication ; 
diat  the  city  doea  not  repreaent  dieir  great  and  immediate  intereat,  and  that  they  - 
cannot  be  bound  by  a  judgment  diatinctive  of  the  dedication,  in  a  aoit  to  which 
th^  were  not  a  par^. 

I  do  not  therefore  conaider  the  plaintiffs  bound  by  the  judgment  in  the  anit  of 
the  preaent  defendants  againat  the  Second  Municipality,  becanee  they  were  not 
partiea  to  the  suit;  because  they  had  great  intereata  in  the  matter,  and  more  im- 
mediate than  those  of  the  Second  Municipality,  which  it  could  not  represent, 
and  final^  loae  the  suit,  being  badfy  defended ;  and  becauae  their  rif^  were 
ezpieaaly  reaerred  by  the  judgment. 

What  are  the  righta  of  theae  indifiduala?  The  dafendanta  are  about  to  aell, 
for  the  purpose  of  private  buildings,  property  which  they  allege  is  public  and 
oommon  to  all  men,  and  the  common  uae  of  which  ia  invaluable  to  them  in  par- 
ticular. They  may,  certainty,  prevent  the  building  of  what  they  migjht  deatroy 
if  already  erected.  Now,tfae8$7th  wticleofthe  Cbil  Codepreacribea:  '^That 
works  which  have  been  built  on  public  piacea  may  be  deatroyed  at  the  expenae 
of  thoae  who  claim  diem,  at  the  instance  of  the  corporatioa  or  of  any  individual 
of  full  age,  reaiding  in  die  phne.  And  the  owners  of  theae  worka  cannot  pre- 
vent their  being  deatroyed,  under  the  pretext  of  any  preaeription  or  possession, 
even  immemorial,  which  he  may  have  had  of  it,  if  it  be  proved  that,  at  the  time 
theae  woriu  were  conatructed,  the  aoil  on  which  they  were  bnih  waa  public 
and  has  not  ceaaed  to  be  ao  since.  The  anit  is,  dierefore,  property  brought. 
The  plea  res  judicaia  is  not  aupported,  and  no  pfeaoriptien  can  prevail  against 
tba  public  use  if  the  place  in  eontroveny  la  a  puUie  place. 

It  remaina  to  be  inqubwd,  whether,  according  to  the  principlea  ahready  atated, 
JMogwy  and  LkoMdau^  in  point  of  foot,  dedicated  the  property  in  controveny 
to  public  uae. 

Each  of  the  proprietors  made,  and  depoaited  with  a  notary  public,  a  praapec- 
taa,  which  contained,  aa  expreaaed,  the  obligationa  to  which  diey  aubmitted  for 
the  aale  of  their  fols.  By  it,  all  the  lota  ware  to  be  add,  from  the  Levee  to 
Dryadea  atreet,  aeparately  or  by  aquarea,  aeeoiding  to  the  plan  made  by  Lafon, 
Sarveyor  of  the  counqr  of  Orieana,  end  depoaited  in  the  office  of  Pieire  Pedes-  % 

elaox,  Notaiy  Public  The  lots  around  Annonciation  Place  were  sold,  and  those 
finm  which  the  plaintiffB  derive  tide  were  aold  aa  fronting  on  Annonciation 
Plaoe  or  the  atreeta  adjaeent  to  it,  ea  exprossed  in  die  audientm  acts  of  sale. 

The  plan  ia  thna  made  a  pait  of  the  pioapeotua  and  deeds  of  sale.  They  all 
foam  one  whole.  A  plan  should  be  a  daguerreotype  of  the  diing  itaelf,  a  pic- 
twa  of  the  ground,  aa  if  disown  by  a  caaMva  obaeum  upon  tibe  paper.  A  |^, 
likeAWBttan  daemnent,  conveyu  ideaa  to  A»  nlnd,  and  whan  thoae  ideaa 
rlaailynppaareai  die  plan  ar  ms^  rsaiaindily  hejafewed  torn  it,  dnyareaa 
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X1QUX8       binding  on  the  vendors  as  the  words  in  the  deed  of  conveyance,  whan  tha  pita 

BiMAC.       '®  referred  to  in  the  deed.     For,  though  words  ordinarily  convey  our  intentiooB 

and  express  our  obligations,  yet  signs  may  do  the  same ;  and,  if  such  sigas  be 

spread  in  unmistakable  forms  on  record,  there  is  no  difference  in  the  effect 

between  them  and  formal  words. 

THe  plans  are,  in  fact,  the  surveys  and  plats  of  town  property,  and  govern  its 
sales  as  much  as  the  surveys  and  plats  of  country  estates  govern  their  tnosfen. 
If,  for  example,  I  buy  a  tract  of  land  by  a  plat  exhibiting  a  front  upon  a  river,  I 
may  go  to  the  river  for  location  and  quantity,  although  the  river  is  not  mentioDed 
in  the  deed.  So,  if  I  buy  a  lot  fronting  on  Annonciation  Place,  the  vendor  bindi 
himself,  that  there  is  and  forever  shall  remain,  so  far  as  depends  on  him,  snchi 
Place. 

Place  is  a  French  word,  and  means  a  public  place  surrounded  by  buildingi, 
kept  open  for  the  embellishment  of  a  city  or  the  convenience  of  its  commerce. 
Annonciation  is  a  religious  term,  and  refers  to  the  tidings  brought  by  an  aogel 
to  the  Virgin  Mary  of  the  incarnation  of  our  Saviour.  Annonciation  is  the 
name  of  the  place  in  controversy,  and  Place  qualifies  it  as  a  public  place  for 
the  embellishment  of  the  city. 

It  seems  to  be  admitted,  because  it  cannot  be  denied,  that  parts  of  the  large  oblong 
figure  on  the  plan  represents  ground  dedicated  to  public  use,  and  are,  therefore, 
public  things.  The  contest  is  as  to  the  small  parallelogi*am  in  the  centre  of  the 
large  one,  and  in  which  the  ground  plan  of  a  church  is  represented.  The 
defendants  contend,  that  this  figure  represents  private  property ;  the  plaiDtil&. 
that  the  whole  of  the  large  oblong  figure  partakes  of  one  character  and  repre- 
sents an  entire  thing,  dedicated  to  public  use,  and  thereby  destined  to  the  cbe 
of  public  things. 

The  whole  of  the  large  oblong  figure  is  represented  on  the  plan  of  the  Fn- 
bourg  Lacourse  and  Annonciation.  made  in  1607,  by  Delogny  snd  Livaudaisr 
as  an  open  space.  The  ground  plan  of  a  church  is  exhibited  in  its  centre,  hot 
the  whole  oblong  figure  is  represented  as  one  entire  thing.  It  is  even  com- 
posed of  one  whole  and  parts  of  two  other  squares  at  each  end.  The  figon 
further  represents  an  undivided  thing.  The  lines  of  Pecanier  and  AnnoDcit- 
tion  streets,  which  would  otherwise  pass  through  it,  are  arrested  when  thef 
arrive  at  the  Place  Annonciation.  Therefore,  no  streets  can  pass  through  it  to 
divide  it  into  three  parts,  so  as  to  separate  the  middle  of  the  oblong  figure  from 
the  two  ends.  This  alone  is  conclusive  that,  as  part  of  the  ground  is  cleirif 
dedicated  by  the  plan  to  public  use,  the  whole  must  be ;  because,  by  the  phB< 
it  is  undivided. 

There  is  another  circumstance  which  renders  it  absolutely  certain  tbit  die 
whole  ground  represented  by  the  large  parallelogram,  was  dedicated  to  the  pob- 
he  use.  The  small  oblong  figure  intended  as  the  site  of  a  church  is  in  the  ceo- 
tre  of  the  large  one.  The  name  of  the  whole,  as  written  on  the  plan,  is  *'  Pltce 
de  I'Anonciation.''  If  this  name  was  all  written  at  either  end  of  the  whole 
figure,  or  repeated  at  both  ends,  there  might  be  some  pretext  for  saying  that 
the  middle  figure,  and  ground  represented  by  it,  was  lefl  undedicated.  Bat 
half  the  name,  ''Place  de,*'  is  written  at  one  end  of  the  whole  figure,  and  the 
other  half,  ** T Annonciation,"  at  the  other  end;  showing  indubitably,  that  the 
whole  of  the  large  parallelogram  partakes  of  the  same  character  and  was  laid 
off  for  one  purpose— the  dedication  of  the  whole  of  it  to  public  use.  The 
church  aquare,  which  divides  the  name  of  the  whole*  having  half  of  it  eo  one 


NEW  ORLEANS,  JQNE,  1862.  511 

nde  sod  half  on  the  other,  is  as  much  the  Place  AoiioDciatioo  as  the  two  email  Xiqvis 
puallelognima  on  each  end  of  the  great  one,  oo  each  of  which  half  the  name  of  bojac. 
the  whole  is  writteo,  the  church  location  being  between  the  parts  of  the  name. 
It  cannot  be  said,  then,  that  the  ends  of  the  whole  partake  of  a  character  differ- 
ent from  the  middle.  If  a  painter  had  drawn  the  full  Ukeness  of  a  certain  patriot, 
and,  lest  the  portrait  might  be  mistaken,  had  written  **  George,"  at  the  head, 
and  "  Washington,"  at  the  feet,  as  well  might  it  be  pretended  that  the  whole 
represented,  the  head  and  feet  of  George  Washington,  and  the  body  of  John 
Adams. 

Another  fact,  palpable  on  the  plan,  renders  it  absolutely  certain  that  the  space 
left  for  the  church  never  was  intended  to  be,  and  never  can  be  used  as  private 
property.  The  church  figure  is  bounded  on  both  ends  by  a  space  which  clearly 
belongs  to  Annouciation  Plaje,  because,  on  the  plan,  Pecanier  and  Anoonciation 
streets  are  not  continued  through  so  as  to  pass  by  its  ends.  And  it  is  equally 
manifest,  by  an  inspection  of  the  plan,  that  the  sides  of  the  church  figure  are 
not  bounded  by  Race  and  Orange  streets,  because  they  do  not  extend  to  them. 
There  is  a  space  of  forty-five  feet  on  each  side,  which  clearly  belongs  to  Annon- 
cktioD  Place,  and  not  to  the  church  figure.  The  founders  of  the  faubourg 
could  never,  therefore,  have  reserved  the  figure  in  the  interior  as  private  pro- 
perty, because  there  is  no  possible  access  to  it  by  streets.  The  access  over 
public  property  could  never  accommodate  private  occupants.  They  want  wood, 
water  a$d  provisions,  which  must  be  hauled  to  their  premises,  and  to  send 
away  all  the  ofiTal  that  accumulates  in  places  used  for  private  dwellings  or  occu- 
potioDs.  This  the  city,  as  the  administrator  of  public  property,  could  never  per- 
mit, aver  that  which  was  dedicated  to  public  uses  of  sn  entirely  different 
character.  Gravelled  promenades,  grassy  beds,  for  juvenile  gambols,  or  gardens, 
like  those  of  Carrollton  and  Jackson  fc^quare,  in  which  to  enjoy,  in  our  sultry 
cfimate,  refreshing  breezes,  surrounded  by  the  beauty  of  our  southern  shrub- 
bery and  the  fragrance  of  its  flowers.  What  could  be  more  loathsome  to  those 
delightful,  improving  and  refining  pleasure  parties,  formed  of  both  sexes,  on 
our  hot  summer  evenings,  as  if  fully  to  repay  all  our  daily  toils,  while 
enjoying  their  cooling  lemonades,  creams,  or  fruits,  in  a  parterre  of  the 
gardens  of  Annonciation,  than  to  be  disgusted  by  dirty  negroes  brawling  at  their 
stubborn  mules,  while  trailing  their  filth  carts  from  the  private  dwellings  in  the 
interior.  On  the  other  hand,  Christians,  saddened  by  their  sins,  passing  to  the 
church  of  Annonciation,  to  which  the  place  was  dedicated,  relieved  by  confes- 
sion and  prayer,  and  repassing,  gladdened  by  the  tidings  of  a  Saviour,  would 
give  even  to  pleasure  a  serious  character,  edifying  and  useful  to  its  votaries.  If 
this  place  is  converted  to  private  property,  so  different  from  the  universal  under- 
standing and  belief,  the  city  would  be  justifiable  in  separating  it  by  a  wall  from 
Annonciatioo  Place,  surrounding  it  on  all  sides,  so  that  it  never  could  be  used 
but  for  a  private  prison,  accessible  to  pedestrians  alone. 

Another  circumstance,  patent  on  the  plan,  is  conclusive,  that  all  private  own- 
ership in  the  whole  parallelogram  was  abandoned,  and  that  the  whole  was  dedi- 
cated to  the  public.  The  dividing  line  between  Livaudais  and  Delogny  is 
exhibited  as  running  between  the  whole  extent  of  their  property,  except 
through  the  whole  of  Annonciation  Place.  On  both  ends  the  lines  are  arrested 
by  the  oblong  figure  which  is  thrown  into  a  common  property  for  the  public  use. 
The  force  of  this  circumstance  will  be  seen  by  observing  that  the  side  lines  of 
their  tracts  make  acute  angles  with  the  bank  of  the  river.    And  yet  they  have 
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lb^n»      ortriiliAMl  tliflir  ■fOMM  Id  b#  |MittlM»  M  te  M  pofl^^  FKhi 

**  the  two  eamei,  tiw  dmding  line  batWMO  Asm  eat»  nwny  of  the  kli  irt»1lli 

BmallMt  irregnkr  finotioM,  aad  jet  «eh  MMiied  hit  fradMm  of  a  Irt  lo  dimiai 

It  may  be  aaidt  as  the  dhnding  line  belweenlliem  wevldfaafepaaMddngOBilf 
thioogh  the  church  figure  and  cot  it  into  trianglee,  by  atoppiog  it,  they  intoaMi 
at  all  eveDta,  to  make  eommen  pmate  pioperly  of  what  waa  reprMeatad  \if 
that  figure.  Bat  private  in^vidaala  always  make  common  properly,  of  portkai 
reapectivefy  owned  by  them,  by  an  agreement  in  writing,  and  in  tfaoao  «riy 
times,  it  was  always  done  by  act  before  a  notary,  on  acoonnt  of  die  defieioBflg^ 
of  notarial  or  legal  knowledge  among  in^idnaie. 

Another  foot  apparent  on  the  ptan,  which  ia  eondnaife  agamat  the  pietemioBi 
of  the  defendants  to  the  property  in  cenlrofersy  aa  Aeir  private  propei^,  h 
that  the  squares  and  tots  in  the  fkubonrg*  Annondatkni,  are  paintod  yeBow; 
those  in  Laoonrse,  red ;  and  it  is  written  on  liie  plan,  that  the  parts  ptintsd 
yeHow,  betong  to  LivaudaUt  and  the  parts  painted  red,  to  Ddogny.  Now,  tin 
whole  of  Annonciation  place,  die  whole  of  the  atreets,  the  batturss  which  ^ 
abandoned  to  the  public  the  Gours  Piytanie  and  other  places,  are  all  left  wfaitoi 
showing  that  they  all  partake  of  the  same  character;  and,  diat  private  owdw* 
ship  being  abandoned  for  the  common  benefit,  they  were  all  alike  dedlcatfldtt 
the  public  nae. 

Again,  all  the  squares  anmnd  Annunciation  place,  were  divided  fay  dw 
founders  of  the  fonbouigs  into  tots,  which  are  even  numbered ;  mdeed,  all  dw 
most  valuabto  aquures  on  the  plan  are  so  divided.  This  shows  a  destinatiDD  tf 
all  these  squares  to  be  sokl  in  tots,  and  uaed  as  private  property.  AnDuodifti 
place  was  not  so  dirided.  This  riiews»  that  it  was  not  destined  to  be  sold,  oar 
reserved  for  private  use ;  but  was  dedicated  to  the  public  for  the  commos  ^sd 
of  alL 

All  the  aquarea  and  toto  intended  for  private  properQr,  are  bounded  oo  tki 
plan  by  singto  bhHsk  lines.  No  Une  of  boundary  is  run  around  AnooocMli* 
phice.  It  was  leflb  open,  therefore,  for  the  use  of  every  body,  which  cooitkoBe 
a  dedication  to  the  public.  The  place  for  the  church,  is  surrounded  by  thiw 
black  lines.  These  were  not  mtended  for  lines  of  boundary,  or  there  ^^ 
have  been  a  single  black  Ime,  aa  around  all  the  other  aquarea  and  tots.  TbiT 
were  intended  to  exhibit  the  foundation  of  the  church,  or  some  fancifol  voit 
around  it. 

The  foct,  that  parte  of  two  adjacent  aquarea,  and  the  aitee  of  two  streelii 
were  taken  to  form  the  whole  place,  proves  conclusively  to  any  qre  tbst  hoki 
upon  it,  that  the  whole  was  taken  and  united  together,  to  form  one  large,  bam- 
tiful  and  indivisibto  public  place,  for  the  uae,  gratification,  amusement,  ptesraMi 
and  also  devotions,  particntoriy  of  the  inhabitante  of  the  new  fiiuboazipf  vbA 
generally,  of  all  others  who  might  sojourn  among  them. 

From  all  these  facte  and  drcumatances,  and  others  of  minor  impoitinee,  I 
read  on  the  plan  of  lAwiudaM  and  Dtlogny^  aa  clearly  as  if  it  was  written  is 
sunbeams,  that  they  dedicated  Ae  whole  of  Annunciatton  place  to  the  poblic, 
forever,  for  theee  and  other  purposes. 

Independeotiy  of  the  plan,  the  same  thing  is  proved  conclusively  i^  tbiir 
conduct,  by  that  of  tiie  city  and  of  the  public.  On  the  highest  and  most  beso- 
tiful  part  of  the  ftubouiga  Laoourse  and  Annonciation,  and  directly  on  the  lios 
between  them,  there  is  a  large  obtong  space,  embracing  the  whole  of  one  fqoartt 
parte  of  two  others^  and  tibe  sitea  of  two  streets,  which,  fiom  the  fimnditioD  tf 


NEW  OBLSANS,  JUNE,  1659.  ilB 

tiw  ftnbon^  until  the  present  time,  has  been  kept  open,  snd  sarromded  by  Zi«irs8 
dweffiogs  and  otherwise  improved  lots  on  the  adjacent  squares.  For  forty  years  Bvjic. 
it  has  been  called  Annunciation  place,  which  means  a  public  place  of  that  name. 
For  forty  years,  aH  tfaongbt  it  a  public  place ;  for  forty  years,  all  men  haye  used 
erery  part  of  it  as  a  public  place.  The  city,  as  the  guardian  and  adroioistrator 
of  pubfic  things  within  its  limits,  has  improved  it  as  a  public  place,  have  sur- 
rounded the  whole  in  one  body,  by  a  costly  banquette,  curb  and  gutter,  enclosed 
it  with  a  fence,  and  ornamented  it  with  trees,  which  were  rapidly  converting  it 
into  a  shady  grove,  rtu  in  arhe,  until  this  unfortunate  suit.  All  were  proud  of 
their  great  public  and  indivisible  place. 

Public  squisres  are  almost  essential  to  the  health,  convenience,  and  even  pros- 
perity of  a  great  city  in  a  southern  latitude,  and  damp  and  sultry  climate. 
Therefore,  they  are  laid  off  on  the  ground,  and  abandoned  by  the  founders  of 
the  cities,  by  dedication  to  the  public.  Sales  are  made  of  the  other  squares  and 
lots,  and  possession  given  wiCh  reference  to  them.  The  pnrchasers  of  lots, 
sspecially  fronting  on  such  squares,  give  much  higher  prices  for  their  lots,  under 
the  belief  that  the  public  squares  are  so  dedicated.  The  adjacent  lots  are 
intrinsically  far  more  valuable,  on  account  of  the  incalculable  value  of  the  pub- 
lic square  to  the  city  in  general,  and  the  adjacent  proprietors  in  particular.  The 
founders  of  these  faubourgs,  availed  themselves  of  aU  these  considerations, 
received  the  advanced  prices,  resulting  from  the  belief  that  this  and  other  places 
were  dedicated  to  the  publicy  and  aD  the  general  advantages  to  their  other 
squares  of  such  a  dedication. 

The  founders  of  the  faubourgs,  during  forty  yean,  never  claimed  the  pro- 
perty, and  never  used  it  in  any  manner.  It  was  not  assessed  as  their  property; 
they  paid  no  taxes.  State,  parish,  or  city,  upon  it.  So  far  as  appears,  it  was 
never  taken  into  consideration  in  any  of  their  civil  transactions,  and  they  have 
had  many.    They  abandoned  it,  and  the  public  used  it. 

The  adjacent  proprietors  paid  higher  prices  for  their  k>ts,  under  the  firm 
belief  that  it  bek>nged  to  the  public,  and  during  forty  years,  have  been  assessed 
higher,  and  paid  higher  taxes,  from  the  universal  belief  that  it  was  not  private, 
but  public  property.  That  universal  belief,  so  far  from  being  ridiculed  as  in 
aigument,  should  have  groat  weight  in  a  doubtful  case. 

The  true  principles  on  this  subject,  are  developed  by  what  occurred  with 
regard  to  the  fkubourg  Plaissance,  in  the  city  of  Jefferson.  The  founder,  WiLtz^ 
sold  out  the  most  valuable  part  of  the  property  on  which  it  is  situated ;  but 
in  doing  so,  to  insure  high  prices,  dedicated  to  those  who  might  become  vendees, 
the  common  right  of  use  of  the  battures  in  front,  and  of  all  the  rear  for  pasture, 
without  any  limitation  as  to  time.  The  vendors  united  together,  and  divided 
the  battures  and  pastures  into  lots,  for  separate,  and  not  common  use.  The 
heire  of  WUtz^  sued  for  the  battare  and  pasture,  on  the  ground,  as  in  this  case, 
that  their  vendees  had  never  formaUy  accepted  the  dedicatioD  ;  that  they  bad 
abandoned  the  use  for  which  the  property  was  dedicated,  and  that  their  ances- 
tor had  never  parted  with  the  titie  to  the  property,  but  only  the  exclusive  use. 
All  this  was  very  true,  but  this  court  held,  that  he  had  abandoned  aU  his  exclu- 
sive rights  to  his  vendees ;  and  that  it  was  unjust  to  those  who  had  acquired  the 
property  with  reference  to  his  plan  and  dedication,  that  is,  the  abandonment  of 
afl  his  rights,  to  attempt  to  appropriate  it  again  to  himself.  The  same  principle 
was  the  true  basis  of  the  deciskin  in  the  case  of  Dalabtgarre's  Heirs  v.  The 
Seecnd  Municipality, 
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Mwli  kM  b0«n  nid  in  the  wrgumom  and  •ridenee  aboat  tiw 
dmiclit  who  WM  to  bvild  it,  the  fiuloie  to  use  the  pert  dnei^nateid  iar  that  fm- 
poae,  and  the  effects  of  the  non-uaer. 

In  dedicating  the  aqnare  to  public  iiaea»  llie  Ibvnden  of  the  tahamrgi  mentf 
abandoned  to  the  public,  all  right,  of  every  kind,  which  they  mig^t  have  to  it 
They  did  not  obligate  themselves  to  build  the  church,  nor  to  cause  die  pboe  to 
be  used  ftr  that  purpose.  This  may  be  illustrated  by  their  dedication  of  another 
nqnaie  on  their  plan  for  a  college.  They  did  not  bind  themselves  to  erect  tbe 
boildingp,  or  to  supply  them  with  teachers  and  scholan.  But  they  gave  tkt 
right  to  the  vendors  of  their  squares  and  lots,  to  do  so.  And  another  circnm- 
fllttiee  in  that  dedication,  will  illustratB  the  present;  they  Umitod  it  to  a  certain 
period,  if  the  college  was  not  established  within  the  time,  reserving,  in  that  esse, 
Ike  right  to  resume  the  square.  With  regard  to  the  church,  they  did  not  Itaut 
lis  eatiJ»iishment  to  any  period,  or  reserve  the  right  of  ever  resuming  the  pro- 
perty, if  it  was  not  established  at  alL  The  true  effect  of  this  dedicatioD,  vae 
tlw  abandonment  of  all  their  rights  of  property  forever.  Judge  Martin,  in  tbe 
case  of  the  Coliseum,  expressed  the  true  and  only  view  of  their  pooitioo.  They 
<Im1  not  bind  themselves  to  build  the  church ;  but  obligated  themselves  never  to 
build  anything  else  on  the  ground. 

It  is  true,  they  might  have  imposed  a  limit  upon  this  dedication,  for  the  fiiii- 
vre  to  use  it  for  the  purpose  intended ;  but  a  dedication  without  express  limit, 
is  presumed  to  be  perpetual,  especially  when  made  for  the  purpoaes  of  refigioo 
or  education,  the  necessity  of  which  exists  forever.  If,  therefore,  there  be  do 
limit  of  the  dedication,  the  abandonment  is  perfect  and  perpetual. 

On  the  other  hand,  no  obligation  was  imposed  upon  the  vendees  of  other  lots, 
or  the  public,  to  establish  the  church.  From  the  nature  of  the  dedication,  how- 
ever, the  purchasers  of  the  property  included  in  the  plan,  and  their  successon, 
have,  until  the  particular  destination  by  the  dedication  is  changed  by  the  sove- 
reign State,  the  right  to  establish  a  church  upon  the  ground.  In  the  mean- 
time, the  city,  as  the  administrators  of  the  public  property  and  rights',  shonld 
prevent  any  other  buildings  from  being  erected  on  the  place.  But  the  citf 
might  be  compelled,  at  any  time,  to  permit  such  a  church  to  be  erected  on  the 
premises,  as  a  majority  of  the  property  holders  of  the  faubourgs,  between  the 
river  and  Pryades  street,  might  demand. 

It  is  known,  that  in  early  times  in  Louisiana,  the  inhabitants  settled  as  near 
their  churches  as  possible.  The  enlargement  of  the  public  place,  so  as  to  ena- 
ble the  inhabitaDts  to  establish  a  church  in  its  centre,  was  a  master-stroke  by  the 
founders  to  augment  the  sale  and  price  of  their  lots  in  the  vicinity.  At  that 
time,  the  Spanish  laws  prevailed  in  the  Territory  of  Orleans.  A  thing  dedica- 
ted to  God,  fell  within  the  class  of  things  denominated  sacred,  and  could  not  be 
alienated.  Tbe  purchasers  were  induced,  by  these  considerations,  to  pay  mnch 
more  for  their  lots,  and  the  faubourgs  filled  up  with  population,  thus  filling  the 
coffers  of  the  original  proprietors  of  the  ground.  One  great  inducement  was, 
that  in  leaving  the  vicinity  of  their  ancient  cathedral  or  country  churches,  the 
settlers  of  the  faubourgs  saw,  in  their  midst,  the  foundation  of  a  house  of  Ood. 
The  distinction  between  sacred  and  other  things,  was,  indeed,  abolished  by  the 
code  of  1808,  but  vested  rights  could  not  be.  The  Catholic  religion  too,  was 
piedominant  in  the  faubourgs  at  that  early  period,  and  the  place  was  probably 
intended  for  a  cathedral,  but  no  denomination  of  christians  was  marked  on  the 
plan.    A  cross  was  exhibited,  which  all  denominations  profess  to  follow.    The 
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apecnktiBg  fbvnden  of  tfao  fiiaboargfi,  thoagfat  only  of  the  advantigBow  Mlt 
of  their  JotB,  to  whieh  freedom  of  religioa  was  eBseottal,  and,  there&re,  left  the 
place  open  to  the  competitioo  of  all  sects*  as  a  majority  might  become  pondia-> 
sera*  They  made  their  specalation  out  of  a  conspicuous  cross  on  their  (daib 
and  the  purchasers  paid  higher  prices,  so  fai*  as  religion  was  concerned,  beeaiMe 
they  would  be  more  convenient  to  a  place  of  public  worship,  and  beeanae,  on 
the  sabbath,  and  even  on  other  days,  it  would  be  the  resort  of  the  most  quielt 
well  dressed,  best  behaved  and  usefol  people  of  the  faubourg^,  and,  therafi>B% 
peculiarly  eligible  for  the  dwellings  of  families. 

I  have  no  doubt  the  additional  aggregate  price  of  the  whole  sales  of  the  to- 
bourgs,  in  consequence  of  the  dedication  of  the  whole  place,  with  the  oom« 
pound  interest,  the  interest  the  purchasers  might  have  made  in  forty  yeai% 
would  now  pay  for  a  dozen  such  places ;  and,  therefore,  that  vendors  hav» 
received,  and  the  vendees  paid  ample  consideration  for  the  whole  dedication. 
And,  therefore,  that  there  is  not  the  least  foundation  for  the  claim  of  the  defen- 
dants to  the  property,  but,  that  it  should  be  decreed  to  have  been  dedicated  by 
their  ancestors,  more  than  forty  years  ago,  perpetually  to  g^eat  civil  and  religMNia 
purposes,  for  ample  consideration  paid  and  received  by  them  at  the  time. 

RosT,  J.*  In  the  case  of  Livaudais  and  David  v.  Municipaliiii/  No*  TwOf 
5  Ann.  8,  decided  before  the  resignation  of  Judge  King,  we  were  unaM* 
mously  of  opinion,  that  the  plaintiffs  had  never  been  divested  of  their  title  to 
the  property  now  in  controversy,  and  in  this,  we  but  followed  the  opinion  of  our 
predecessors,  in  a  suit  between  tbe  same  parties  referred  to,  with  approbation 
in  the  dissenting  opinion.     16  L.  R.  512. 

In  the  former  case,  the  answer  was  inartificially  drawn,  but  being  of  opinion 
that  the  defence  suggested  in  argument,  could  not  have  been  sustained,  if  made 
at  the  proper  time,  we  held,  that  the  municipality  had  not  been  injured  by 
the  bad  pleading  of  their  counsel,  as  there  is  no  new  evidence  of  a  dedication  to 
public  use  in  this  transcript.  I  confess  I  am  quite  insensible  to  the  Ughts  whadi 
shine  so  brightly  for  my  brother  Preston,  and  so  fully  convince  him,  that  our 
former  opinion  was  wrong,  and  that  the  plaintiffs  are  without  titie. 

I  think,  with  the  district  judge,  that  the  question  of  tiUe  ought  to  be  con- 
sidered as  closed  by  the  former  decision.  Having  lately  had. occasion  to  deter- 
mine that,  in  relation  to  public  place#  and  streets  within  this  city,  the.  municipal 
authorities  represent  not  only  the  corporators,  but  also  the  public,  and  there 
being  a  final  judgment  against  them  in  this  case,  and  through  them  against  the 
public  and  the  corporators,  I  do  not  perceive  how  the  plaintiffs  can  again  bring 
the  question  before  the  court.  I  understand  the  power  given  to  corporators,  to 
sue  in  such  a  case,  as  existing  only  so  long  as  the  municipal  government  has  not 
exercised  it. 

My  impression  is,  that  there  are  now  no  rights,  in  relation  to  that  property, 
which  the  plaintiffs  can  exercise,  unless  they  be  rights  of  servitude  established 
by  contract  in  favor  of  their  property  fronting  on  Annunciation  Square,  and  in 
that  aspect,  the  case  does  not  differ  from  that  of  French  v.  The  CarrollUm  Rail- 
road Company,  2  Ann.  80,  in  which  we  held,  that  the  only  servitude  that  could 
be  claimed  with  any  degree  of  plausibility,  was  the  servitude  of  view ;  but  that  aer- 
vitudes  of  that  kind,  never  extended  beyond  the  breadth  of  the  street  adjoining 
the  property  entitied  to  them.    The  servitude  of  view  in  this  case,  extends  to 

The  printer  improperly  inserted  the  jndament  of  Judge  Predon  before  that  of  Jodoa 
JUnt.  The  fonn  "64"  baring  been  printed  before  it  was  discovered,  it  was  too  late  tor 
the  Reporter  to  correct  it. 
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B«/Ac.  ^  '^  sroaod  nn<Jtiad  fiir  the  drafcb,  wliicli«  be  it  afciuiniii,  ■  poetod  Id  the 
Mme  color,  m  the  wppmrm  oflfered  §or  ale,  aad  not  ■■  rtrted  is  die  diwfiiiting 
opinioo,  in  the  eolor  of  the  two  ende  dedicted  to  pahie  «e,  as  the  ••Phcede 
PAoooodatioii. 

Od  the  merits,  I  faDj  eoocor  with  the  opimoD  of  tin  Cliiflf  Joitiee.  Then  is 
no  very  material  differenee  between  aoj  of  na  aa  to  the  law  of  dedication,  hot 
we  differ  oo  the  qneation  of  fiwt,  whether  the  dedjcatiim  aBaged,  ia  this  cue, 
haa  beeo  proved. 

It  ia  conceded,  that  no  partknkrjbnn  of  dedication  u  niiiuaaaij  ;bot  the  efi- 
dence  of  the  intention  to  dedicate  mnat  be  conehuire,  aad  the  dedication  mimt 
be  accepted  by  user  or  otherwiae,  in  the  aenae  In  which  it  ia  made.  If  then 
was  originaOj  a  dedication  of  the  land  In  oontrovenj,  which  I  do  not  admit,  it 
waa  a  dedication  to  bnild  a  chnreh,  which  waa  not  accepted  in  aeaaonable  time, 
fiir  the  porpoae  intended ;  and  the'  popular  conceit,  that  the  knd  has  beeo 
acquired  to  the  pnbUc  by  another  nae,  not  tfaov^  of  by  the  grantor,  and  exer- 
eiaed  under  the  circnmatancea  diacioaed  by  the  eridence,  ia  to  me  an  nneatisftc- 
tory  basii  for  a  judicial  action. 

I  read  bo  much  of  the  tranaeript,  aa  I  am  able  to  read,  aomewhat  differeotijr 
from  Mr.  Juatice  Preaton,  aa  to  the  meaning  which  the  croas  painted  on  the 
aquare,  and  the  other  mute  signa  of  which  he  apeaka,  convey  to  hia  mind.  I  cao 
only  aay,  that  the  &bric  he  rears  upon  them,  is  in  no  eenae,  matter  of  record. 

None  of  the  numerona  deciaiona  which  he  quotea,  con/licta  with  the  view  I 
take  of  the  rights  of  the  parties.  The  caae  of  MumcipaUty  JSb,  Two  v.  Hu 
Cotton  Pre$t^  and  the  Tovm  of  CarroUion  v.  The  CarroUUm  Railroad  Cm- 
pany,  are  in  strict  oonfijrmiQr  with  it. 

The  opinion  of  Judge  Martin,  in  16  L.  R.,  the  substance  of  which  has  been 
stated  by  the  Chief  Justice,  oondosively  shows,  that  the  questbn  of  the  limita- 
tion of  the  right  of  ownership  of  the  plaintaffs,  not  being  necessary  to  a  decinoD 
of  that  case,  had  not  been  maturely  considered  by  him.  I  know  no  legal 
grounda  upon  which  that  limitation  can  be  put,  except  those  mentioned  in  the 
case  of  French^  which  have  already  been  disposed  of.  The  vague  and  node- 
lined  righta  asserted  in  their  behalf^  are  unknown  to  the  law,  whose  deciaon 
should  ever  prevail  over  that  of  the  judge. 

H.  H*  Strawbridge,  counsel  for  plaintiffs,  for  a  re-hearing.  The  majority  of 
the  bench,  ns  well  aa  the  diasenting  judge,  have  both  laid  great  stress  upon  the 
plan;  but  have  given  interpretations  of  its  meaning *diametricaUy  opposite  to 
each  other,  and  differing  upon  mattera  of  fact.  Both,  however,  have  justly 
GODsidered,  that  the  intentions  of  the  founders  by  whom  the  supposed  dedi- 
cation was  made,  should  carry  great  weight,  and  present  the  moat  certain  basis 
for  a  proper  conatruction  of  Uie  contract.  In  reference  to  the  moat  importoot 
feature  of  the  now  obacure  and  time-discofered  plan,  relied  upon  by  both  parties, 
his  Honor  Judge  Roat  aaya :  **  The  ground  reaerved  for  the  church  ia  painted 
in  the  aame  color  aa  the  aquares  offered  for  sale."  Were  this  remark  accurate, 
I  admit  that  it  would  form  an  argument  of  the  strongeat  force  in  favor  of  the 
defr^ndanta. 

The  judge  has  probably  been  influenced  by  a  plan  annexed  to  an  opinion  of 
Judge  Buchanan,  rendered  in  a  different  case,  and  well  calculated  to  mislead. 
That  plan  forms  (to  the  best  of  my  knowledge  and  recollection)  no  part  of  the 
record,  never  was  filed  as  such  in  this  suit,  vraa  not  aa  such  introduced  in  evi- 
dence. It  is  wholly  ex  parte  ;  and  when,  during  his  oral  ailment,  the  ooun- 
ael  for  the  defeodanta  produced  and  laid  it  on  the  judge's  de^,  he  dkl  not  pre- 
viously submit  it  to  his  antagonist,  who  supposed  that  the  document  was  a 
derkly  copy  of  Judge  Keonedy'a  opinion,  having  attached  to  it,  for  better  iOns- 
trationi  another  plan,  which  was  reforred  to  in  argument  before  the  lower 
court.    Now,  on  the  plan  thus  here  presented,  the  quadrangle  in  contest,  and 
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the  8quftre0  offered  for  sale,  are  painted  in  the  same  colort  conveying  false       Xiqvbs 
impreBsioDB  to  the  mind.  »_^\ 

It  is  not  80  on  the  genuine  and  original  plan  of  the  faubourgs.  That  plan 
bears  on  its  right  hand  corner,  at  foot,  the  signature  of  the  founder  Delogny ; 
and  on  the  left  hand  comer,  at  top,  that  of  Livavdaisn  above  which  niay  be 
indistinctly  perceived  the  marks  of  writing  which  has  been  effaced,  when  or 
how,  it  is  impossible  to  say.  In  the  right  hand  comer,  are  written  these  words : 
«'  lies  parties  j an nes  appartiennent  a  M,  Jacques  LivaudaiSf  et  les  rouges  a  Af. 
Robin." 

I  have  already  pointed  out,  that  the  division  line  between  Livaudais^  fau- 
bourg, styled  Annunciation,  and  Robin  Delogny* $,  styled  Lacourse,  would  run 
diagonally  across  and  bisect  the  square.  On  close  examination,  it  will  be  per- 
ceived, not  only  that  all  the  squares  in  faubourg  Lacourse  are  colored  by  a  sin- 
gle faint  red  line,  drawn  within  a  black  one,  but  that  the  square  marked  *'  Coli- 
s^e,*'  and  that  marked  **  Prytan6e,*'  the  one  situated  wholly,  the  other  partially 
in  Litaudais*  faubourg,  are  nevertheless  tinged  with  red,  DelognyU  color, 
indicating  them  to  be  his  property.  A  still  closer  examination  will  detect  in 
such  squares  in  the  faubourg  Annunciation  as  are  divided  into  lots,  a  faint  and 
fifuled  trace  of  yellow  pencilling  within  the  single  black  line  surrounding  each 
square,  yellow  being  a  much  more  perishable  color  than  red.  But  the  central 
quadrangle  of  Annunciation  Square,  is  marked  out  only  by  triple  plain  black 
lines,  shaded  by  neither  red  or  yellow.  This  is  matter  of  fact,  upon  which 
several  gentlemen  who  have  scmtioized  the  plan,  agree  with  me ;  and  nine  men 
out  of  ten  will,  upon  inspection,  unite  in  saying,  that  the  quadrangle  presents  to 
the  eye,  no  traces  of  any  shading  or  tint  whatever,  save  the  yellowish  stain  dif- 
fused by  time,  or  by  the  effect  of  varnish  over  the  entire  plan.  Moreover,  the 
division  line  between  the  faubourgs,  defining  with  great  sharpness  and  precision 
the  lots,  and  even  coraera  of  lots  lying  within  the  limits  of  the  respective 
foundere,  and  cutting  directly  through  other  squares  and  k>t8  all  known  to  be 
laid  off  for  sale,  is  continued  neither  across  the  square  or  across  its  enclosed 
quadrangle,  but  stops  short  on  reaching  the  outer  limit  of  *'  Place  de  TAnnon- 
ciation,"  and  is  prolonged  anew  on  the  other  side ! 

Now  *'  inclusio  unitts  est  exclusio  alterius."  The  statement  over  the  signa- 
tures of  Livavdais  and  Delogny^  that  their  respective  colore  were  intended  to 
designate  their  respective  property,  the  parts  « 'belonging*'  to  them,  implied  that 
the  spaces  designated  by  neither  color  belonged  to  neither.  The  fact  of  the 
church  quadrangle  being  marked  in  the  very  centre  of  a  square  confessedly 
public,  strengthens  the  presumption,  that  it  also  was  dedicated  to  public  use. 
The  very  manner  of  writing  the  name  **  Place  de  TAnnonciation,'*  the  word 
*•  Place"  on  one  side  of  the  quadrangle,  and  *'  de  TAnnonciation"  on  the  other, 
so  as  to  embrace  it,  as  it  were,  confirms  this  idea.  The  defendants  themselves 
do  not  contend  that  the  spaces  on  the  side  towards  Orange  and  Lacoune 
streets,  form  no  part  of  the  square  proper ;  yet  these  spaces  are  neither  let- 
tered or  marked  at  all,  save  by  rows  of  trees  close  to  the  line  of  the  quadrangle, 
such  as  are  represented  as*  lining  the  principal  streets.  They  are,  however, 
embraced  by  the  words  *«  Place  de  I'Annonciation,"  as  clearly  as  if  these  words 
had  been  repeated  ad  nauseam.  I  can  scarcely  conceive  a  stronger  proof  of 
dedication  of  the  whole,  the  church  quadrangle  and  its  enclosing  area  or  square, 
than  this  designation,  contra-distinguished  as  it  is  from  those  which  are  expressly 
cotored  so  as  to  indicate  the  property  of  the  foundera.  It  is  a  declaration,  as 
plain  as  words  could  make,  that  the  quadrangle  was  not  to  be  regarded  as  their 
property ;  and  this  is  fortified  by  the  public,  general,  and  contemporaneous 
interpretation  of  the  community,  as  the  testimony  proves,  and  by  the  silent 
acquiescence  of  the  foundera  during  more  than  forty  yean  of  their  lives,  passed 
principally,  if  not  wholly,  in  New  Orleans.  The  law  on  this  subject,  is  distinct, 
that  even  "  when  the  intent  of  the  parties  is  doubtful,  the  construction  put  upon 
it,  by  the  manner  in  which  it  has  been  executed  by  both,  or  by  one  with 
express  or  implied  assent  of  the  other,  fumishes  a  rale  for  its  interpretation.** 
C.  0.  Art.  1951.  And  "in  a  doubtful  case,  the  agreement  is  interpreted  against 
him  who  has  contracted  the  obligation.**  Art.  1952.  It  is  also  well  settled, 
that  in  cases  of  sales  according  to  a  plan,  the  pictorial  and  other  descriptions, 
the  measurements,  &c.,  of  that  plan,  are  to  be  considered  as  if  recited  by  the 
act  itself,  and  even  controlling  written  statements  contained  in  the  act.  Suarez 
V.  Duralde,  1  L.  R.  260.  Canal  Bank  v.  Copeland,  6  L.  R.  551.  Millikin 
V.  Minnis,  12  L.  R.  539.    Kirkpatrick  v.  McMillen,  14  L.  R.  497,  dec. 
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Xi«nM  B«  it  alio  imnembered,  tint  we  m  sot  wiiiiwiliyg  willi  die  origioil  iiMu4«n, 

2  *'  who  are  dead,  and  caonot  be  iotemgated  aa  to  what  was  intended  by  tftie  vanom 

jiviAC  portraitures  on  their  plan,  bat  with  their  sncceaaora  and  repreaentatives,  who 
know  nothing  more  of  its  meaning  than  we,  and  probablj  leaa.  It  shonld  aho 
be  borne  in  mind,  that  the  leading  ooanael  fyr  piaintiflfa  was  aick  and  abieot  oo 
the  day  of  trial ;  and,  that  the  oral  argument  of  his  aaaociate  waa,  partly  by  the 
anxiety  of  the  court  to  reach  another  Btifl  more  important  cause,  and  part^  out 
of  necessaiy  conrteey  to  the  distinguished  gentleman  who  appeared  for  the 
defendants,  and  was  on  the  point  of  departure,  cut  short  at  the  very  outset. 
The  plan  was  then  taken  away  to  the  judge's  consultation  room,  and  the  cono- 
ael  for  plaintiflTs,  thus  compelled  to  refer  to  it  from  memory  alone,  labored  under 
great  disadvantages,  and  even  fell  into  the  error  of  stating  in  his  brief,  that  the 
streets  on  the  pbn  were  nameless.  A  case  of  this  kind,  cannot  properiy  be 
argued  in  writing  alone ;  oral  argument  is  almost  indispenmble. 

The  actual  loss  to  front  proprietors,  by  diminution  of  the  value  of  their  pro- 
perty, under  this  decision,  cannot  be  less  than  $50,000.  Claims  will  spring  up 
to  almost  every  public  square  and  common  in  the  city.  Suit  is  already  entered 
for  Tivoli  Circle  in  fiiubourg  Delor ;  and,  I  believe,  for  Triton  Walk  also.  I  am 
myself  counsel  for  persons  entitled  to  claim  Lafayette  Square,  by  title  para- 
mount to  Jean  Chravier^s  ;  and,  that  square,  was  dedicated,  if  I  do  not  greatly 
err,  in  no  other  manner  than  by  leaving  a  blank  and  nameless  space  on  the 
original  plan  of  faubourg  St.  Mary.  The  central  ground  of  Canal,  and  proba- 
bly of  Esplanade,  Rampart  and  Basin  streets,  are  exposed  to  similar  preten- 
sions. Many  others  might  be  enumerated ;  and,  when  we  remember  the  numei^ 
ous  cities  and  foubour|;s  laid  out  in  the  speculatiTe  times  of  '37,  it  is  difficult  to 
say,  how  great  and  injurious  will  be  the  influence  of  this  decision,  upon  the 
property  of  individuals  and  the  health  and  prosperity  of  New  Orleans.  It  is  to 
be  greatly  regretted,  that  such  a  cause  couM  not  be  tried  before  a  full  bench. 

Other  reasons  might  be  urged  and  other  views  taken,  but  time  presses,  and 
enough,  I  trust,  has  been  said  to  induce  the  court  to  pause,  and  ultimately 
accord  a  hearing  more  full  than  circumstances  have  hitherto  permitted,  the  time 
allowed  by  yonr  honors  for  argument  on  both  sides  being  restricted  to  the  nar- 
row limits  of  less  than  an  hour  and  a  half. 

Application  for  re-hearing  refused. 
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^\m\  State  of  Louisiana  v.  James  S.  Green  et  al. 
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1112   fl27j    In  an  indictment  for  an  assault  with  intent  to  commit  an  offence,  the  lame  particoltrity  of 

averment  is  not  necessary,  that  is  required  in  indictments  for  the  commission  of  ao 

offence. 
In  the  proiecation  of  two  or  more,  under  aa  indiotment^  charging  an  intent  to  commit  moider, 

it  it  immaterial  which  makei  the  aisaolt,  or  givei  the  blow,  if  it  is  inflicted  with  the  intent 

charged:  all  concurring  in  that  intent,  the  crime  is  committed  by  alL 
It  if  not  a  snfflcient  groond  ibr  a  new  trial,  that  the  judge,  when  the  jury  retnmed  into  cooit 

witboot  having  agreed  on  their  ▼erdict,  instmcted  tiiem  a  leoond  time  on  the  evidence,  u 

to  matten  aVont  which  they  had  made  no  inqoiry,  and  on  the  law,  as  to  points  on  which 

they  had  stated  neither  doabt  nor  diillcalty . 
In  lamming  np  the  testimony  in  a  criminal  case,  it  is  legitimate  for  the  jndge  to  present  hii 

yiewi  of  conflicting  evidence,  and  to  advert  to  such  collateral  ciicnmatancea,  which  sre 

proved,  as  may  have  a  favorable  or  unfavorable  bearing  on  the  issue. 
The  Supreme  Court  disapproved  of  the  district  court  expressing  to  the  jury  the  determination 

to  keep  it  empaanelled,  until  a  verdict  waa  fisond. 

APPEAL  from  the  FirsI;  District  Court  of  New  Orleans.    Larue,  J.     W.  A. 
Elmore,  for  the  State.    By  the  court :    (SlideU,  J.,  absent.) 
Pii£3Toif,  J.    This  case  having  been  tried  ex  parte,  we  have  kept  it  under 
advisement  k>nger  thau  usual,  being  unaided  by  argument  or  authority,  on  behslf 
of  the  State.    From  the  beet  examination  we  have  been  able  to  give  the  case, 
we  have  come  to  the  eoncluiion,  that  the  appeal  ought  not  to  prevail. 
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The  indictiiieDt  charges  Hant  the  prisoner,  with  two  other  persooB,  made  an       Btati 
assault  upon  one  Michael  Huglus^  and  with  a  dangerous  weapon,  called  a  colt,       eRiis. 
inflicted  many  blows  upon  him,  with  intent  to  commit  the  crime  of  murder. 
The  statute  prescribes,  that  whoever  shall  assault  another,  with  intent  to  commit 
murder,  shall,  on  conviction  thereof,  be  imprisoned  at  hard  labor,  not  exceeding 
two  years. 

A  leading  ground  assigned  in  arrest  of  judgment  is,  *'that  the  indictment  is 
uncertain  in  this,  that  it  charges  an  assault  or  offence  committed  jointly  by  three 
individuals,  and  with  one  single  weapon,  without  setting  fcrth  which  of  the 
individuals  used  the  weapon,  or  committed  the  assault  with  the  weapon,  with 
the  intent  to  murder." 

In  indictments  for  this  offence,  the  intent  forms  the  gist  of  the  offence,  and 
must  be  specifically  proved.  State  v.  BiU^  3  Harrington,  571.  In  the  prosecu- 
tion of  two  or  more  for  the  offence,  it  is  immaterial  which  makes  the  assault,  or 
gives  the  blow.  If  it  is  inflicted  with  the  intent  charged,  all  concurring  in  that 
intent,  the  crime  is  committed  by  all.  Had  all  been  convicted  under  the  present 
indictment,  because  of  the  guilty  intent  of  all,  although  the  blow  was  given  by 
but  one,  the  judgment  could  not  have  been  arrested.  Much  less  can  it  be 
arrested,  as  but  one  of  the  accused  was  found  guilty.  The  jury  must  have 
been  satisfied  that  the  prisoner  they  convicted,  made  the  assault  and  gave  the 
blow  with  the  guilty  intent  to  commit  the  crime  of  murder,  as  they  acquitted 
the  others. 

It  is  further  to  be  observed,  that  the  24th  section  of  the  act  of  1805,  under  which 
the  indictment  was  found,  does  not  require  the  use  of  any  weapon,  but  only  an 
assault  with  a  murderous  intent.  If  three  set  upon  one  with  a  murderous 
intent,  and  an  assault  be  given  in  pursuance  thereof,  it  is  the  act  of  all,  and  may 
well  be  described  as  the  act  of  all,  the  intention  of  all  concurring  in  the  great 
ingredient  of  the  crime. 

Moreover,  it  is  settled  by  authority,  that  in  an  assault  with  intent  to  commit 
an  offence,  the  same  particularity  of  averment  is  not  necessary,  as  is  required 
in  indictments  for  the  commission  of  the  offence  itself.  And  it  has  been  ex- 
pressly held,  that  in  an  indictment  for  an  assault  with  intent  to  murder,  it  is  not  ^ 
necessary  to  state  the  instrument  or  means  made  use  of  by  the  assailant,  to 
effectuate  the  murderous  intent,  though  this  would  be  necessary  in  a  prosecu- 
tion for  murder.  State  v.  Dent,  3  Oill  and  John.  Rep.  8.  Still  we  would 
recommend  that  in  all  cases,  as  in  the  present,  the  means  used  should  be  accu- 
rately stated;  but  as  the  intent  constitutes  the  crime,  if  manifested  by  an  assault, 
it  is  immaterial,  where  it  is  committed  by  three  persons,  which  uses  the  weapon 
or  means  manifesting  that  intent,  and  therefore  it  is  not  necessary  to  state  by 
which  of  the  three  it  was  used. 

A  jury  having  been  occupied  a  whole  day  on  the  trial  of  this  case,  and  kept 
confined  all  night  in  deliberating  upon  their  verdict,  were  brought  into  court  the 
next  day,  and  declared  their  inability  to  agree.  The  judge  thereupon,  without 
being  requested  by  the  jury  or  counsel,  made  an  elaborate  address  to  the  jury, 
supposed  by  the  counsel  of  the  prisoner  to  be  very  hostile  to  their  client,  and 
announced  his  inflexible  determination,  that  they  should  be  kept  together  until 
the  prisoner  was  found  guilty,  or  acquitted.  The  substance  of  his  address  was 
published  in  several  of  the  daily  gazettes,  and  is  incorporated  in  a  bill  of  excep- 
tions, and  presented  as  grounds  for  remanding  the  case  for  a  new  trial,  with  di- 
rections to  the  judge,  to  abstain  from  such  remarks  to  the  jury,  and  not  to  force 
a  verdict,  by  keeping  the  jury  together  until  it  is  rendered. 
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State  Mach  complaint  has  been  made,  that  the  judge  made  these  remarkB,  not  tt 

GRiiir.  ^®  appropriate  time  for  charging  the  jury,  upon  the  close  of  the  argumenti  for 
and  against  the  prosecution,  but  after  they  had  been  engaged  a  whole  night  id 
deliberation,  and  also  without  the  request  of  the  juiy  or  counsel.  But  the  same 
thing  was  done  in  the  case  of  The  Commonwealth  of  MoisackutetU  agaiiut 
Snellingt  15  Pick  Rep.  321.  And  it  was  held  by  the  Supreme  Court  of  the 
State,  that  where,  on  the  trial  of  an  indictment,  the  jury  returned  into  court 
without  having  agreed,  and  the  judge  instructed  them  a  second  time  on  the  evi- 
dence, as  to  matters  about  which  they  had  made  no  inquiries,  and  had  stated  no 
difficulties  or  doubts  as  to  the  law,  this  was  not  a  sufficient  ground  for  grantiDg 
a  new  trial. 

We  have  carefully  examined^ the  reports  of  the  remarks  of  the  judge  to  the 
jury,  which  are  made  parts  of  the  bill  of  exceptioos.  His  warm  appeals  to  the 
jury  on  the  notoriously  vicious  state  of  our  society,  in  relaUon  to  dangenNN 
assaults  and  personal  violence,  were  intended  to  justify  the  severe  course  he 
adopted,  of  keeping  the  jury  together,  until  a  verdict  of  convictioo  or  an  acqnittel 
was  rendered.  It  afforded  powerful  reasons  for  a  self-sacrificing  and  rigprov 
performance  of  duty  by  the  jury,  as  well  as  by  the  court.  Such  remarks  m 
constantly  made  by  judges  sitting  upon  criminal  trials,  sometimes  mildly,  B0D^ 
times  with  strong  feelings.  Although  we  would  recommend  mildness  in  tfaii 
respect,  on  all  occasions,  we  cannot  say  that  the  judge,  in  expressing  himwlf 
strongly  on  this  matter  of  public  interest,  though  not  at  issue  in  the  case,  com- 
mitted an  error  fatal  to  the  verdict  and  judgment  against  the  prisoner. 

We  have  not  been  able  to  approve  of  the  expressed  determination  oftheooait 
to  keep  the  jury  empannelled  until  a  verdict  was  rendered,  or  the  severe  rigiir 
sometimes  exercised  towards  disagreeing  juries,  in  this  respect.  The  (reqawcf 
of  their  disagreement  is  undoubtedly  a  great  evil,  and  perhaps  would  justify  t 
constitutional  or  legislative  provision  for  the  verdict  of  a  majority.  But  if  jnritf 
are  honestly  unable  to  agree,  they  should  not  be  forced,  by  physical  meauff 
suffering,  to  surrender  their  judgment  in  the  most  serious  matters  of  life.  Btf 
the  course  pursued  in  this  respect  on  criminal  trials,  has  always  been  reginW 
as  a  matter  within  the  discretion  of  the  court,  and  not  as  giving  rise  to  an  emr. 
affecting  the  results  of  the  trial. 

The  emphatic  expressions  of  the  district  judge,  concerning  the  necessity  of  the 
finding  of  a  verdict  for  or  against  the  prisoner,  must  not  be  isolated  from  ths 
charge,  of  which  they  are  a  part,  nor  separated  from  the  connection  in  which 
were  used,  to  wit:  a  further  and  more  deliberate  consideration  of  the  case;  fir 
which  purpose,  the  judge  thought  himself  not  bound  to  heed  the  claims  of  ihs 
jury  to  be  discharged,  but  to  direct  them  still  to  be  kept  in  confineroent  Ths 
bill  of  exceptions  purports  to  give  the  charge  substantially.  The  reports  of  the 
proceedings  extracted  from  the  newspapers  cannot  be  considered  as  going  fur- 
ther; and  we  are  bound  to  hold  the  strong  language  of  the  judge,  as  admonitioDi, 
to  the  jurors,  of  the  sacredness  and  importance  of  their  duties,  not  as  attempt- 
ing to  exercise  an  undue  influence  upon  their  rights  as  jurors,  or  their  judgments 
and  consciences  as  men ;  and  we  cannot  hold  that  its  tendency  was  to  coerce, 
but  to  quicken  their  intelligence,  and  sense  of  their  obligations  to  give  true  de- 
liverance on  the  evidence  before  them. 

The  views  of  the  judge,  in  commenting  upon  the  testimony,  were  unfavorsUe 
to  the  prisoner.  After  carefully  perusing  his  remarks,  we  are  unable  to  say, 
that  he  gave  more  weight  to  the  testimony  against  him  than  it  deserved,  or  that 
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bo  improiMriy  biaMad  the  jury.    It  is  urged,  that  his  comments  are  liable  to  the       8tati 
uDouklTenioDa  of  this  court,  on  the  charge  of  the  jndge  in  the  case  of  The       orem. 
StaU  w.  ChandUr^  5  Ann.  490,  and  that  case  is  relied  upon  to  show,  that 
we  sbonld  reverse  the  judgment,  on  account  of  the  hostile  remarks. 

Id  the  charge  of  the  court  in  the  case  of  Chandler^  the  judge  used  such 
remarkB  as  these :  '*I  have  rarely  known  a  case,  in  which  the  crime  of  murder 
wu  more  clearly  brought  home  to  the  prisoner,  and  I  cannot  think  you  can 
enteitaio  any  reasonable  doubt  of  his  guilt."  We  thought  such  strong  convictions 
of  the  guilt  of  the  accused,  coming  with  all  the  weight  of  authority  from  the 
judge  in  whom  they  reposed  so  much  confidence,  might  impair  the  right  of  the 
acciued,  guaranteed  by  the  Constitution,  to  a  trial  by  an  impartial  jury.  We 
think  80  Btiil,  but  find  nothing  in  the  remarks  of  the  court  in  this  case  at  all,  to 
compare  to  what  was  said  in  C3umdler*s  case.  We  find  no  expression  of  the 
eoDvictwo  of  the  court  that  the  prisoner  was  guilty,  or  that  the  jury  could  not 
entertain  a  doubt  of  it,  and  must  therefore  necessarily  find  him  so.  In  Chan- 
dlefi  case  we  recognized  the  right  of  the  court,  to  express  its  opinion  as  to  the 
weight  of  eridence,  and  comment  upon  it  as  much  as  deemed  necessaiy  for  the 
coone  of  justice.  We  do  not  find  in  this  case  an  expression  of  opinion  by  the 
eourt,  even  as  to  the  weight  of  evidence  in  relation  to  the  great  fact  charged,  an 
intent  to  commit  murder.  To  say  the  most,  we  only  find  strong  comments  on 
the  evidence,  which  the  court  evidently  thought  the  course  of  justice  required. 

With  regard  to  the  character  of  the  accused,  not  the  oflfence  charged  against 
him,  we  find  these  strong  expressions,  which  have  been  most  severely  criticised : 
"It  has  been  proved  that  James  Chreen^  one  of  the  prisoners  at  the  bar,  is  a  man 
who  lives  by  depredations  upon  the  community ;  that  he  is  a  professional  thief. 
Bad  in  addition  to  this,  I  am  satisfied  that  he  is  a  desperado,  whose  liberty  is  in- 
consistent with  safety  to  society;  that  he  is  a  man,  firom  whose  character  it  is 
Bitaral  to  suppose,  when  he  is  dragged  before  justice,  that  he  will  sustain  his  ' 
cause  by  subornation  of  peijuiy.** 

The  jndge  was  summing  up  and  comparing  the  testimony  of  six  witnesses, 
who  had  been  examined  on  the  trial,  four  of  whom  were  called  on  behalf  of  the 
prosecution,  and  rendered  it  certain,  that  a  blow  of  an  almost  fatal  character  had 
been  given  by  the  accused  to  an  ofllcer  of  the  police.  They  were  positively  contra- 
dicted by  two  witnesses,  called  on  behalf  of  the  accused.  The  court  was  led 
to  &e  conclusion,  that  the  evidence  was  irreconcilably  conflicting,  and  therefore, 
on  the  one  side  or  the  other,  must  be  false.  He  therefbre  referred  to  the  char- 
acter of  the  accused,  as  he  understood  the  testimony  in  relation  to  it,  and  the 
motives  which  might  have  actuated  him,  to  show  the  greater  probability,  in 
weighing  the  whole,  that  his  witnesses  might  have  been  suborned,  or  were  false, 
than  those  on  behalf  of  the  State. 

In  summing  up  the  teatimony  in  a  criminal  case,  it  is  certainly  a  legitimate 
exercise  of  duty  by  the  court,  to  present  his  views  of  conflicting  evidence,  and 
advert  to  such  collateral  circumstances  which  are  proved,  as  may  have  a  favor- 
able or  unfavorable  bearing  upon  the  principal  evidence  in  the  case.  We  cannot 
therefore  say,  that  there  was  any  error  in  the  remarks  of  the  judge,  in  relation 
to  the  character  of  the  accused,  as  having  a  bearing  upon  the  testimony  of  his 
witnesses. 

The  record  shows,  that  a  police  oflScer  came  near  losing  his  life  in  the  dis- 
f^urge  of  his  public  duty;  and  the  state  of  our  society  no  doubt  justified  the 
vmadfetnkma  of  the  district  judge.    And  although  we  would  recommend 
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•vAfs       |MtMoe>a»d«edB<wiatfi>iwtiMiiiMc»rf«pj«dfcMailiw,hiwWirpM^ 
or  dinpvMbto  tlie  cnemiMtaiieM  in  wfakli  w«  mmj  hm  pbced,  yst  we  cuoot 
i^dM  oecMioadad  pal  rpgoif  tibe  rigor  mmiwil,  wmd  ■tuiwity  uroag  fell- 
iop  manifetted  on  tlui  CtmI. 
ThB  jodgBest  of  tlie  dirtrict  court  ii  aanmod,  widi  eoHa. 


Dominique  Lanata  v.  J.  L.  Grass  and  E.  Massou  Sl  Co. 

lo  ni  aetioii  •g«iiwttiM  endorMr  of  a  dnft;lie  attempted  to  prove,  tfieft  llieeeoepior  did  not 
retide  at  the  place  where  the  draft  waa  pretected  fir  payment.  The  endeaoe  waf 
okijected  to,  becanae  the  aoawer  contained  no  aUegation  nnder  which  it  was  tdoiinble. 
Held :  It  waa  adnuMible  onder  the  plea,  that  tfae.draft  had  not  been  prateited  loooi^ 
to  law. 

APPEAL  from  the  Fifth  Diitrict  Court  of  New  QileaD8«  BHduakon,  J. 
Z,  LaUmr,  for  pkuntiff.  Bermudez  and  Beauregard^  for  defendantB.  Bj 
the  court:  (Slidell,  J.,  absent.) 

Root,  J.  E,  Maseou  $f  Co.  are  appellaotat  from  a  judgment  reodo^  agaiuBt 
them,  as  eodorsera  of  a  draft  drawn  upon  and  accepted  by  Dupuy  and  Qrass  of 
this  city,  and  held  by  the  plaintiff. 

The  defence  in  the  diatrict  court  waa,  that  the  draft  had  not  been  proteflted 
according  to  law,  lo  aa  to  make  the  endorsers  liable. 

The  protest  shows,  that  the  notary  went  to  No.  76  Old  Levee,  as  indicated 
on  the  draft,  in  order  to  demand  payment  thereof,  and  found  the  same  shot; 
and,  on  inquiry  in  the  neighborhood,  the  acceptors  could  not  be  found,  nor  any 
one  who  would  pay  the  draft;«  Without  any  further  inquiry,  the  protest  was 
made. 

On  the  trial  of  the  cause,  the  defendants  offered  wilzieesea  to  prove,  dnt 
Dupuy  and  Orase  never  occupied  the  house  No.  76  on  Old  Levee  street,  b 
order  to  make  out  the  plea  in  their  answer,  that  the  protest  was  illegal.  Tbe 
court  refased  to  admit  the  testimony,  on  the  ground,  that  the  answer  ooDtaised 
no  allegation  under  which  it  was  admissible.    The  defendants  took  a  bill  of 


It  not  being  shown,  that  the  direction  on  the  draft,  upon  which  the  notny 
acted,  was  given  by  the  acceptors,  we  are  of  opinion,  that  under  our  libexai 
^stem  of  practice,  the  evidence  was  admissible  under  the  plea  €i  the  defen- 
dants, that  the  draft  had  not  been  protested  according  to  law.  If  the  judge 
thought  the  plaintiff  was  taken  by  surprise,  he  might  have  continued  the  ease 
lo  another  day,  but  the  evidence  should  not  have  been  rejected. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the  caee 
remanded  for  further  proceedings  according  to  law,  and  in  conformity  widi 
this  opinion ;  and,  that  the  plaintiff  and  appellee  pay  the  costs  of  this  appeal. 
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JosiAH  Norwood  t;.  Thomas  Devall. 

Article  3485  of  the  code  pnmdec,  that  if  the  plaintiff  after  having  made  hii  demand,  aban- 
dons or  diaoontiniief  it,  the  interraption  of  preacription  shall  be  considered  as  having 
never  happened.  Hdd:  The  expression  abandoned,  means  an  active  abandonment,  and 
not  such  an  abandonment  as  may  be  implied  from  the  absence  or  defaolt  of  the  litigant,  at 
the  time  of  the  trial. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Bohertsofh  J- 
C.  Ratliff,  for  plaintiff.    Elam,  for  defendant.    By  the  court : 

RosT,  J.  This  is  an  action  for  wages  .as  overseer.  The  defendant  pleaded 
the  prescription  of  three  years  as  a  peremptory  exception.  The  plea  was  sus- 
tained, and  the  plaintiff  has  appealed. 

More  than  three  years  elapsed  from  the  rendition  of  the  service,  to  the  insti- 
tution of  the  suit,  but  the  plaintiff  alleges,  that  the  prescription  was  interrupted 
by  an  action  which  he  instituted  against  the  defendant  in  1848.  The  fact  is  not 
denied  in  behalf  of  the  defendant,  that  the  suit,  after  being  continued  frv>m  time 
to  time,  was  finally  dismissed  in  April,  1850,  by  the  following  order :  ^<  This 
case  having  been  regularly  assigned  for  trial  for  to-day,  the  same  was  called  for 
trial.  The  plaintiff  being  solemnly  called  to  prosecute  his  suit,  and  failing  to 
appear  in  person  or  by  counsel,  wherefore,  on  motion  of  D.  D,  Avery,  Esq,, 
of  counsel  for  defendant,  it  is  ordered,  adjudged  and  decreed,  that  this  suit  be 
dismissed  at  the  costs  of  plaintiff.'*  It  is  urged,  that  the  default  of  the  plain- 
tiff, was  an  abandonment  of  the  suit,  and  that  the  interruption  resulting  from 
the  institution  of  it,  should  be  considered  as  having  never  happened. 

Article  3485  of  the  code  provides,  that  if  the  plaintiff,  after  having  made  his 
demand,  abandons  or  discontinues  it,  the  interruption  of  prescription  shall  be 
considered  as  having  never  happened. 

We  think,  the  expression  abandoned,  means  an  active  abandonment,  and  not 
such  an  abandonment  as  may  be  implied  from  the  absence  or  default  of  the 
litigant,  at  the  time  of  the  trial.  Article  2247  of  the  Napoleon  Code,  relied  on 
by  the  appellee,  does  not  appear,  to  us,  to  present  an  analogous  case.  Under 
the  law  of  France,  the  peremption  of  a  demand  takes  place  when  the  plaintiff 
ceases  to  prosecute  it  during  three  years ;  and,  art  2247,  expressly  providesy 
that  in  cases  of  peremption,  there  shall  be  no  interruption  of  prescription. 
This  ease  acts  upon  facts  ascertained  of  record  \  is  express  and  definite  as  to 
time  ;  but  if  an  abandonment  may  be  implied  under  our  law,  fnftn  the  default 
of  the  litigant,  the  question  after  what  time  and  under  what  state  of  facts  the 
presumption  may  be  made,  remain  uncertain  and  open  to  litigation  in  every 
case,  it  seems  contrary  to  principles  to  base  presumptions,  juris  et  de  jure% 
upon  an  ascertained  fiict  and  indefinite  periods  of  time,  and  the  practice  would 
tend  to  introduce  confusion  and  uncertainty  in  the  administration  of  justice. 

An  express  abandonment  does  not  necessarily  mean  a  discontinuance  of  the 
suit.  Instead  of  the  abandonment  being  the  peremption  of  the  French  Code* 
live  take  it  to  be  the  desistment,  a  thing  quite  distinct  from  a  discontinuance.  A 
party  plaintiff  may  be  willing  to  desist  from,  or  abandon  his  demand,  and  may 
enter  into  an  agreement  to  that  effect ;  but  he  may  make  the  abandonment  on 
conditions,  not  acceptable  to  the  defendant,  or  the  case  may  be  such  U  he  faa« 
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No&wooD  not  abandon  witiwat  the  consent  of  his  advenary.  Ho  most  in  all  casea  haf e 
DavAi.t.  ^^^  conaeot,  before  he  can  abandon  an  appeal.  After  the  acceptance  of  die 
abandonmoDt,  the  suit  atill  anbaiata,  and  if  the  plaintiff  refiuea  to  diacontioae  it, 
it  can  only  be  dismiaaed  by  a  judgment  of  the  court  upon  aatiafactory  evidence 
that  it  has  been  abandoned,  and  that  the  conditiona  appended  to  the  abandoo- 
moot,  if  there  are  any,  have  been  fulfilled  by  the  party  claimiDg  the  disminal. 
Rogron  on  article  2247,  Napoleon  Code,  and  article  403  civil  proc6dure. 

We  are  of  opinion,  that  the  plea  of  preacription  has  not  been  euBtained. 
It  ia  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  conit 
below  be  reversed,  and  that  the  caae  be  remanded  for  further  proceediDgs 
according  to  law ;  the  defendant  to  pay  the  ooata  of  this  appeal. 


/ 


A.  G.  Powers  v.  William  Florance. 

A  landlord  cannot,  in  an  action  agunit  bis  tenant,  leize  tba  property  of  tbird  penoos,  on 
which  no  itorage  m  dae,  although  it  may  be  foond  on  the  le«fled  premiaet. 
7    5241  The  oifer  to  return  property  of  a  third  penon,  illegally  seized  by  a  landlord  in  an  accioo 

1 113    871{  against  his  tenant,  does  not  har  the  owner  from  an  action  for  snch  damages  as  he  may  have 

sustained  in  consequence  of  the  illegal  seizure. 

APPEAL  from  the  Fifth  Diatrict  Court  of  New  Orleana.  Thia  caae  was 
tried  by  a  jury,  before  Btickanan  J.  /.  Ad.  Rozier,  for  plaintiff.  A,  K. 
Josephs,  for  defendant.    By  the  qpurt. 

EuBTis,  G.  J.  The  plaintiff  allegea,  that  in  a  certain  auit  inatituted  by  FU- 
rance^  the  defendant,  against  Mra*  Araline  Brooks,  he  caused  to  be  seized 
under  a  writ  of  provisional  seizure,  a  certain  full  length  picture  of  Geoenl 
Taylor  and  his  horse,  the  same  being  the  work  and  property  of  the  plaintiff, 
and  caused  it  to  be  sold  at  public  auction ;  that  the  picture  did  not  belong  to  said 
Mrs.  Brooks f  and  the  defendant  had  no  privilege  thereon,  6cc,  The  ?aloe  of 
the  picture  is  estimated  in  the  petition  at  one  thousand  dollars,  and  the  damages 
sustained  by  the  picture  at  three  hundred  dollars.  The  petition  concludes  with 
a  prayer  for  judgment  for  thirteen  hundred  dollars. 

The  answer  admits,  that  the  picture  waa  seized  and  sold  aa  the  property  of 
Mrs.  Brooks,  who  was  the  defendant's  tenant,  it  being  found  on  the  leased 
premises,  and  no  claim  having  been  made  thereto  by  any  one  previous  to  the 
sale ;  and  denies  all  responsibility  for  damages,  which,  it  is  alleged,  were  the 
consequences  of  the  plaintiff's  own  neglect. 

The  writ  directed  the  seizure  of  the  furniture  and  property  found  in  the 
building  known  as  the  Armoiy  Hall  and  auction  mart,  on  Camp  street.  The 
return  ahows  the  seizure  of  a  Jackson  painting,  with  other  movables,  and  bean 
date  the  12th  of  May.  1849.    The  suit  was  instituted  in  November,  1849 

The  valuable  time  of  no  less  than  three  juries  has  been  consumed  in  this 
litigation.  The  first  gave  the  plaintiff  a  verdict  for  S950.  which  was  set  aside. 
The  second  jury,  a  verdict  of  Si 000  damages,  which  met  the  same  fate.  And 
the  third  trial,  on  the  21st  of  November,  1851,  after  the  jury  being  kept  all  night 
in  their  room,  resulted  in  a  verdict  for  the  defendant.  From  the  judgment 
rendered  on  this  verdict  the  plaintiff  has  appealed. 
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The  last  Terdiet,  it  is  said,  was  the  consequence  of  the  erroneous  charge  of 
the  jndge ;  bat,  as  the  counsel  for  the  plaintiff  has  requested  this  court  to  termi- 
nate this  suit,  it  is  not  necessary  to  notice  the  charges,  as  asked  by  him,  of  the 
district  judge,  or  take  cognizance  of  any  of  the  exceptions  taken  on  the  ti'ial. 

The  rights  of  the  lessor  on  the  effects  of  the  sub-lessee,  contained  in  houses 
or  stores  leased,  extend  to  those  of  persons  who  have  left  them  there  on  storage, 
for  such  sum  as  they  may  owe  fer  storage.  For  this  amount  the  lessor  has  not 
a  mere  privilege,  but  a  right  of  pledge,  and  he  may  cause  the  effects  on  storage 
to  be  seized  and  sold  to  meet  the  extent  of  his  right.  Heunen's  Digest,  verbo 
Privilege,  iii,  1296  and  1297. 

The  day  before  the  sale  of  the  picture,  the  plaintiff  filed  a  third  opposition, 
and  asked  for  the  restoration  of  it,  alleging  that  it  had  been  left  in  the  Hall  as 
one  of  the  decorations  on  the  occasion  of  the  8th  of  January  ball.  This  opposi- 
tion was  not  served  on  either  the  defendant,  Florance,  or  the  sheriff,  until  after 
the  sale.    It  was  subsequently  discontinued. 

It  does  not  appear  that  anything  was  due  for  the  storage  of  the  picture  at 
the  time  of  the  seizure  and  sale.  The  picture  was  sold  at  the  sheriff  ^s  sale, 
and  purchased  by  the  defendant  for  fifty  dollars. 

On  the  12th  of  March,  1851,  the  day  of  the  last  trial  of  the  cause,  the  defen- 
dant having  transported  the  picture  to  the  court  room,  tendered  it  to  the  plaintiff, 
who  accepted  it  in  mitigation  of  damages.  Under  this  state  of  facts  it  is  urged, 
that  the  plaintiff  is  entitled  to  the  damages  he  has  sustained  by  the  taking  and 
retention  of  his  property,  at  all  events,  to  nominal  damages,  as  the  return  of  the 
picture  does  not  cure  the  original  conversion. 

In  December,  165d,  the  defendant  offered  to  restore  the  picture  to  the  plain- 
tiff, but  an  objection  was  made  to  the  legality  of  the  mode  in  which  the  tender 
was  made ;  and  the  plaintiff  required  the  payment  of  his  costs  and  the  delivery 
of  the  picture  to  be  made  to  him  in  the  city,  the  picture  then  being  with  the 
defendant's  brother  in  the  parish  of  Jefferson. 

The  rule  of  law  insisted  on  by  the  counsel  for  the  plaintiff,  we  think  must 
govern  the  case.  In  forming  an  estimate  of  the  damages  we  have  been  quite  at 
B  loss.  If  we  had  been  satisfied  that  the  acts  of  the  defendant  were  done  under 
B  conscientious  but  mistaken  view  of  his  rights,  that  circumstance  would  have 
had  great  weight  with  us  in  diminishing  the  amount  of  damages.  But  the  evi- 
dence has  not  so  satisfied  us.  We  do  not  think,  however,  that  they  ought  to 
exceed  the  sum  of  two  hundred  dollars,  and  assess  them  at  that  amount. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  plaintiff  recover  from  the  defendant  the  sum  of  two  hundred  dollars, 
with  interest  until  paid,  and  costs  in  both  courts. 


PoWKBfl 

V. 

Florakce. 


Carlos  Garcia  v.  Felix  Garcia  and  Dunlop  Moncure  & 

Company. 

Where  the  oveneer  does  not  take  the  ordinary  ooarae  of  engaging  for  a  fixed  lalaiy,  the 
coQit  sboald  reduce  his  compensation  to  the  k>west  stun,  which  the  evidence  will  jaatify. 

Overseers  have  a  privilege  on  the  crop  which  they  have  made  for  their  wages,  whether  in 
the  hands  of  the  original  or  of  third  parties. 
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Gabcia       The  creditor  who  toket  property  by  ■■  act  flfMlkhPWMb»  bo«ad,WilMi  ttecortrtty  be 
sgreed,  topey  the  tazei  aa  wdl  as  the  emoal  cfaeises  of  the  fcoperty, 


6abcia« 


given  to  him  in  pledge ;  he  ie  boond  to  proride  for  the  keeping  and  uefitl  and  neceMvy 
repair*  of  the  pledged  estate,  and  alao  ibr  the  maintenance  of  the  alavea. 

The  a^ent  exceeded  the  amoont  which  he  waa  anthoriaed  to  spend  finr  the  expenses  of  a 
plantation.  Hdd:  That  thiid  penona  ianJafaiag  neceaaaiy  soppGes,  or  incorring  expen- 
ses for  the  crop,  had  a  privilege  on  it  far  paya>eat,iiotwitharaading  there  was  an  aniidiresii 
recorded  on  the  property  in  the  pariah  where  it  wasaitaated. 

Itbof  the  essence  of  the  contract  of  andchreais  as  of  ail  contracta  of  pledge,  diat  tbeoredi- 
ton  be  pat  in  actoal  poaaession  of  the  property  which  it  affects. 

APP£AL  from  the  Dktrict  Court  of  die  parish  of  St.  Charles,  Dujfd,  J. 
Collins  and  SU  Patd^  and  Bomtuy^  for  piamtiff.     Benjamin  and  Micou,  for 
defendaotfl.    By  the  conrt: 

Preston,  J.  Felix  Oarcia  ezecated  an  antichresis  on  two  plantatioDS,  in 
favor  of  Messrs,  Dunlop,  Moncure  4"  ^'t  ^  P>7  ^ssrge  sums  of  money  due  on 
the  same.  He  was  left  on  the  plantations  as  agent,  but  limited  in  his  charges 
and  expenses  for  the  same,  to  S8000  per  annnm,  and  bound  to  procure  his  sup- 
plies through  Vunlopf  Moncure  4r  Oo* 

Id  the  management  of  the  plantations,  hirge  expenses  have  been  incurred, 
probably  exceeding  the  limit  of  $8000  per  annnm. 

Oarcia  employed  his  brother,  Carlos  Garcia^  as  overseer,  and  on  his  credit 
supplies  to  a  considerable  amount  have  been  famished,  and  expenses  incurred, 
part  he  has  paid,  and  part  remains  unpaid. 

Dunlop,  Moncure  8f  Co,^  being  about  to  remove  the  crop,  Carlos  Garcia 
sequestered  it,  claiming  a  privilege  upon  it  for  his  wages  as  overseer,  and  for  the 
supplies  and  expenses  furnished  and  incurred  on  his  responsibility,  the  greater 
part  of  which  he  has  paid. 

His  claims  are  resisted,  on  the  ground,  that  they  are  exorbitant,  and  are  not 
privileges  on  the  crop  to  which  Dwdop^  Moncure  8f  Co.  are  entitled  by  the  anti- 
chresis ;  and,  further,  it  is  denied  that  some  of  the  expenses  have  been  incurred 
or  paid. 

No  express  agreement  was  made  as  to  the  wages  of  the  plaintiff  as  overseer. 
He  claims  eighteen  hundred  dollars  per  annum  as  a  quantum  meruit.  lo  cases 
where  the  overseer  does  not  take  the  ordinaiy  course  of  engaging  for  a  fixed 
salary,  we  think  courts  should  reduce  the  claim  to  the  lowest  sum,  which  the 
evidence  will  justify.  We  do  not  think  the  evidence  in  this  case,  authorizes 
an  allowance  of  more  than  twelve  hundred  dollars  per  annnum,  leaving  four 
hundred  dollars  due  to  the  plaintiff,  eight  hundred  having  been  heretofore  paid. 
The  claim  for  the  wages,  is  a  privilege  upon  the  crop.  Code,  art.  3184.  Andi 
as  it  is  contended,  that  the  defendants  are  third  persons  as  to  another  overseer, 
Bertrand,  we  have  to  observe,  that  the  privilege  follows  the  crop  into  the  bands 
of  third  persons,  as  held  by  this  court,  in  the  case  of  Welsh  v.  Barrow^  3 
Ann.  133. 

We  concur  with  the  district  court  in  his  conclusion,  that  Dunlop^  Moncure  (^ 
Co.n  did  not  take  actual  possession  of  the  property,  but  that  the  same  remaioed 
in  the  possession  of  F.  Garcia^  as  owner  and  agent  of  the  defendants.  The 
limitation  of  his  powers  as  agent,  is  not  brought  home  with  certainty  to  the 
plaintiff,  or  that  he  exceeded  them.  That  he  had  a  general  knowledge  that  Iiis 
brother  had  subjected  the  plantations  and  crops  to  an  antichresis,  we  have  no 
doubt.  But  then  the  code  itself  provides,  **  That  the  creditor  who  holds  the 
property  by  an  act  of  antichresis,  is  bound,  unless  the  contrary  be  agreed,  to  pay 
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the  taxes  ai  well  as  the  anonal  cropa  of  the  property  which  has  been  ghren  to       Garcia 
him  in  pledge,  aod  alio  to  provide  for  the  keeping  and  nsefnl  and  necessary      Garcia. 
repairs  of  the  pledged  estate,  and  also  the  maintenance  of  the  slaves,  saving  to 
himself  the  right  of  levying  on  the  fruits  and  revenues,  all  the  expenses  respect-        ^ 
ing  such  crops."    Article  3144.    The  claims  allowed  by  the  district  court,  are 
mostly  embraced  within  these  provisions.    The  defendants  are  bound,  therefore, 
to  pay  them  out  of  the  proceeds  of  the  crops. 

We  do  not  think  the  record  of  an  act  of  antichresis  in  the  parish,  sufficient  to 
exonerate  them  from  the  payment  to  third  persons  furnishing  necessary  supplies 
or  incurring  expenses  for  the  crops,  because  their  agent  may  have  exceeded  the 
amount  to  which  they  limited  themselves  by  the  antichresis.  His  actual  pos- 
session of  the  plantations,  the  titles  to  which  were  also  in  him,  justified  third 
persons  in  contracting  with  him  without  consulting  the  records  or  his  accounts 
with  his  creditors,  to  know  exactly  whether  he  was  exceeding  the  limit  as  to 
supplies  and  expenses  to  which  they  had  agreed. 

There  are  items  in  plaintiff's  account,  allowed  and  disallowed  by  the  district 
court,  with  regard  to  which  I  think  the  evidence  is  doubtful.  But  neither  party 
asked  for  a  new  trial,  in  the  district  court,  and  it  is  more  probable  that  we 
should  err  in  attempting  to  reform  the  minutiaB  of  the  account,  than  that  the  dis- 
trict judge  has  erred.     On  the  whole,  then,  we  will  not  attempt  it. 

The  judgment  of  the  district  court  is  reversed  as  to  the  amount  allowed 
Carlos  Garcia,  the  plaintiff.  It  is  further  ordered  and  decreed,  that  said  plain- 
tiff recover  from  the  said  defendants  the  sum  of  two  thousand  eight  hundred 
and  seventy-five  dollars  and  eighty-three  cents,  with  legal  interest  from  the 
judicial  demand ;  and  that  in  all  other  respects  the  judgment  of  the  district 
court  be  affirmed,  with  costs  in  the  district  Court.  The  plaintiff  is  condemned 
to  pay  the  costs  of  the  appeal. 

RosT,  J.  It  is  of  the  essence  of  the  contract  of  antichresis,  as  of  all  con- 
tracts of  pledge,  that  the  creditor  be  put  in  actual  possession  of  the  property 
which  it  affects ;  and,  as  Dunlap,  Moneurt  8f  Co.  did  not  take  actual  possession 
in  this  case,  but  suffered  the  plantations  to  remain  in  possession  of  their  debtor, 
as  owner,  and  made  a  contract  with  him  in  relation  to  the  supplies  they  were 
to  furnish,  I  am  of  opinion,  that  they  can  set  up  no  right  under  the  antichresis, 
and  that  they  stand  in  no  better  situation  than  their  debtor  towards  the  plaintiff. 

I  concur  with  Mr.  Justice  Preston,  that  the  overseer's  wages  and  the  planta- 
tion supplies  should  be  paid  out  of  the  crops ;  and  that,  with  the  exception  of 
the  wages,  which  he  property  reduces,  the  judgment  of  the  district  court  aught 
to  remain  undisturbed. 

EusTis,  C.  J.,  concurred  with  Mr.  Justice  Rost. 
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C.  H.  Blanchard  v.  Heirs  of  Amy  Blanchard. 

A  motion  to  ditmisi  an  appeal,  on  the  ground  that  a  Judgment  ordering  a  partition  in  kind 
ia  an  interlocatory  decree,  will  not  be  maintained.  By  the  Court:  We  nndentand 
thia  to  be  a  contestation  ai  to  the  manner  of  effecting  a  partition ;  and  that,  as  ■och,  it 
mast  be  determined  by  the  conrt,  before  proceeding  farther,  under  a  provision  of  the 
node.  Art.  1270.  If  the  appellants  had  gone  on  with  the  partition  and  executed  the 
decree  by  drawing  lots,  they  could  no  longer  be  relieved  by  it. 

It  is  not  enough  for  the  experts  to  state,  generally,  that  in  their  opinion  the  land  can  be  diri- 
ded  in  kind ;  they  must  point  oat  the  manner  in  which  the  division  is  bo  be  made,  show 
the  valae  of  the  land  and  buildtngs.  and  their  natare,  and  state  all  the  facts  upon  whioh 
their  opinion  is  based. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,    Cuskman^  J. 
Elget  and  Hyams,  for  plaiotiiT.     Flint,  for  defendants.     By  the  court : 

Rost,  J.  The  plaintiff,  who  is  one  of  the  heirs  of  the  late  Amy  Blanckardf 
sued  for  a  partition  of  the  lands  and  slaves  belonging  to  her  succession;  and,  on 
his  motion,  Matthew  J.  Jones  and  John  KeHey  were  appointed  experts  to 
determine  whether  or  not  the  property,  belonging  to  the  succession,  could  b6 
^Tided  in  kind. 

The  experts  reported  as  follows:  <*We  report  that  the  property  of  Mrs. 
Amy  Blanchard  can  be  divided  in  kind,  without  injury  to  the  owners  thereof.** 

The  pbiintiflT  and  hia  brother,  Edward  O.  Blanchard,  opposed  the  homolo 
gation  of  the  report ;  and,  on  the  trial  of  this  opposition,  a  great  deal  of  testimony 
WM  oflTered  by  them,  for  the  purpose  of  showing  that  the  property  could  not  bo 

*XU8Ti8,  0.  J.,  was  absent  daring  this  term. 

t  Appointed  to  fill  the  TamuMy  ooeatioiMd  by  the  death  of  Jodge  PBBiToff . 
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Blarobard   divided  in  kiod,  without  incoDTonience  and  sarioas  iDJury  to  all  or  Bome  of  Ae 
HtiRj  or     hein.    The  district  judge  oveniiled  the  oppositioo,  and  homology  the  report 
B1.A11CBARD.   The  parties  making  the  opposition  have  appealed. 

A  motion  has  been  made  for  the  dismissal  of  the  appeal,  on  the  groand,  thit 
the  judgment  ordering  a  partition  in  kind,  is  an  interiocutory  decree,  fimm 
which  no  appeal  lies  at  this  stage  of  the  prdbeeding. 

We  understand  this  to  be  a  contestation  on  the  manner  of  effectiag  a  pirti- 
tion ;  and  that,  as  such,  it  must  be  determined  by  the  court,  before  proceeding 
ihrther,  under  a  provision  of  the  code.  Art.  1270.  If  the  appellants  had  gone 
on  with  the  partition  and  executed  the  decree  by  drawing  tots,  they  coaU  no 
k>nger  be  relieved  against  it. 

The  evidence  in  this,  as  in  all  cases  of  the  same  description,  consists  of  pro- 
bable estimates,  and  is,  as  such,  quite  unsatisfactory.  The  law,  inprofidiDgfar 
the  appointment  of  experts,  has  adopted  the  best  means  to  give  to  those  eiti* 
mates  the  weight,  which  they  have  not  when  obtained  from  witnesses  ciDednp 
at  the  moment  of  the  trial. 

Correct  information  voder  the  oath  of  the  experts,  of  the  value  of  the  land, 
independently  of  the  buildings,  of  the  number,  nature,  and  value  of  these  build- 
ings respectively,  would  much  assist  us  in  determining  whether  the  ntaatioD 
of  the  buildings  and  improvements  were  an  obstacle  to  a  division  io  kind. 

It  is  not  enough  for  the  experts  to  state  generally ,  that,  in  their  opinion,  the 
land  can  be  divided  in  kind.  They  must  point  out  the  manner  io  which  tlw 
division  is  to  be  made,  show  the  value  of  the  land  and  buildings,  and  their  nature, 
and  state  all  the  facts  upon  which  their  opinion  is  based.     2  N.  S.  1. 

The  experts  were  examined  as  witnesses,  but  their  testimony  shows,  thit 
they  have  not  made,  together,  an  appraisement  of  the  land  and  buildings,  Bti 
that  their  examination  of  the  premises  has  not  been  as  minute  as  it  should  htn 
been.  It  also  leaves  on  our  minds  a  doubt,  whether  they  correctly  understtM^ 
the  law  under  which  they  acted.  They  seem  to  say,  that  there  would  be  1 
diminution  of  value  upon  the  two  outside  lots,  by  reason  of  all  the  i^lpror^ 
ments  being  upon  the  middle  lot,  but  that  it  might  be  compensated  io  the  ptiti- 
tion  of  the  slaves  and  teams.  If  there  was  a  loss,  it  was  not  susceptible  of 
compensation. 

The  report  of  the  experts  in  relation  to  the  facts  sworn  to  by  the  witneMes, 
would  be  the  best  evidence  the  nature  of  the  case  admits  of,  and  for  the  par- 
pose  of  obtaining  that  evidence,  we  have  come  to  the  conclusion  to  remuod  the 
case. 

Another  consideration  has  not  been  without  weight  with  us.  The  phiotiir 
is  the  tutor  of  the  minor  heirs.  The  under-tutor,  who  was  to  represent  then  in 
this  litigation,  tendered  his  resignation  to  the  judge  before  the  citntioo  wii 
served  upon  him,  and  he  does  iy>t  appear  to  have  taken  any  part  in  it.  Jodg- 
ment  was  rendered  against  him  by  default,  and  the  proceedings  went  on  kr 
twelve  months  before  the  judge  acted  on  his  application  and  refosed  to 
receive  his  resignation.  On  the  remanding  of  the  case,  he  will,  no  doubt,  tike 
such  stops  as  may  be  necessary  to  protect  the  rights  of  the  minors. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed ;  the  report  of  the 
experts  set  aside,  and  the  case  remanded  for  further  proceedings,  with  directioBf 
to  the  district  judge,  to  order  another  report  by  the  experts  in  conformity  with 
the  views  expressed  in  this  opinion.  It  is  further  ordered,  that  the  appeOeee 
pay  the  coats  of  this  appeal. 
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State  of  Louisiana  v.  Samuel  White  and  Isaac  Clift.  ^^J 

In  cuea  of  felony,  where  leyeral  tre  present,  tiding  and  abetting,  they  may  be  joined  with 

the  principal  in  the  first  degree,  and  charged  in  the  indictment,  either  a«  actaal  perpetra- 

tori,  or  ti  aiders  and  abettors. 
When  the  principal  in  the  second  degree  is  charged  as  an  aider  or  abettor,  it  is  not  necessary 

to  let  forth  in  the  indictment  the  means  or  manner  by  which  be  became  thus  guilty,  but 

merely  to  describe  him  generally  as  being  present,  aiding  and  abetting  at  the  felony  and 

nmrder,  (as  the  case  may  be,)  committed  in  manner  and  form  aforesaid. 
If  t  perwtt  be  preaetUt  aiding  and  abetting,  he  cannot  be  indicted  as  an  accessory. 
Three  requisites  must  combine  to  make  an  aider  and  abettor  a  principal :  he  most  be  preaeni, 

aiding  and  auisting,  with  a  felonions  intention,  to  the  felony. 
This  ooart  cannot,  upon  an  appeal,  re-examine  the  decision  of  a  district  judge  upon  a  quea- 

tbn  of  fact,  such  as  whether  due  diligence  has  been  used  to  procure  the  attendance  of  a 

witness. 
Where  an  inferior  court,  in  a  capital  case,  had  refused  a  continuance,  though  the  defendant 

offered  affidavits,  setting  finth  the  fact  of  the  materiality  of  absent  witnesses,  and  of  due 

diligence  in  procuring  them,  there  was  no  error,  the  court  below  believing  the  application 

to  be  simply  an  artifice  to  obtain  delay. 
When  some  of  the  jurors  on  the  list  with  which  defendant  is  served,  are  absent  or  excused, 

tad  the  regular  panel  is  exhausted,  talismen  must  be  sanmioned. 


APPEAL  from  the  District  Court  of  the  Pansh  of  Natchitoches.    This  < 
was  tried  by  a  jary  before  Bullard%  J.     Elam  and  HamilUm^  for  prisoner. 
Welek^  District  Attorney,  for  the  State.     By  the  court: 

The  defendant  Isaac  Clift  was  indicted  in  the  second  count  of  an  indictment 
against  him  and  Samuel  White,  for  robbery,  in  the  following  words:  **  And  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that  Isaac  CUJU 
late  of  the  parish  aforesaid,  laborer,  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  district  and  State  aforesaid,  feloniously  was 
present,  aiding,  abetting  and  assisting  the  said  Samttel  White,  the  felony  and 
robbery  aforesaid  to  do  and  commit,  contrary  to  the  form  of  the  statute  of  the 
State  of  Louisiana,  in  such  case  made  and  provided,*'  &c.  Upon  this  indict* 
meot  the  defendant  was  found  guilty  by  a  jury,  in  manner  and  form  as  charged 
io  the  bill  of  indictment,  and  the  district  judge  sentenced  him  to  ten  years*  im- 
prisonment in  the  State  penitentiary.  From  this  judgment  an  appeal  has  been 
taken  to  this  court  upon  various  grounds,  as  set  forth  iu  bills  of  exceptions,  mo- 
tions in  arrest  of  judgment,  and  for  a  new  trial. 

The  defendant  based  bis  motion  in  arrest  of  judgment,  upon  the  ground  that 
the  before  recited  count  in  the  indictment  was  defective,  because  it  did  not  state 
ID  general  terms,  that  he,  the  defendant,  was  guilty  of  the  crime  of  robbery,  but 
only  charged  him  as  an  aider  and  abettor  to  the  other  defendant,  Samuel  White, 
and  that  there  is  no  statute  in  this  State  to  punish  aiders  and  abettors  to  the 
crime  of  robbery.  There  is  a  statute  of  1818,  p.  168,  sec.  8,  punishing  all 
accessories  to  any  crime,  both  before  and  after  the  fact.  See  Revised  Statutes, 
p.  206.  But  that  is  no  matter  of  importance  in  the  present  inquiry.  It  is  not 
pretended  that  there  is  any  defect  in  the  first  count  of  the  indictment  for 
robbery  committed  by  Samuel  White.  In  cases  of  felony,  where  several  are 
present  aiding  and  abetting,  they  may  be  joined  with  the  principal  in  the  first 
degree,  and  charged  in  the  indictment,  either  as  actual  perpetrators,  or  as  aidery 
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Otatb  and  abettors.  Where  the  principal  in  the  second  degree  If  charged  w  an  aider 
Wbitb.  ®'  abettor,  it  10  not  necesaaiy  to  set  forth  in  the  indictment  the  rneam  or  mioMr 
by  which  be  became  thus  gnilty,  but  merely  to  describe  him  geDerafly  u  being 
present,  aiding  and  abetting  at  the  felony  and  murder,  (as  the  caae  may  be) 
committed  in  manner  and  form  aforesaid  If  a  person  be  present,  and  aiding 
and  abetting,  he  cannot  be  indicted  as  an  accessory.  Chitty'a  CriminaJ  Law, 
262-269.  Three  requisites  must  combine  to  maiKe  an  aider  and  abettor  a  prin- 
oipal.  He  must  be  present,  aiding  and  assisting,  with  a  folonioua  intention,  to 
the  folony.  lb.  256.  The  defendant,  Isaac  Clijl,  has  then  been  indicted, 
according  to  the  most  approved  forms  and  authorities,  as  a  principal,  being 
present,  aiding  and  abetting,  with  a  felonious  intention.  He  is  then  brought 
under  the  provisions  of  the  act  of  1805,  p,  426,  sec.  4,  against  robbery,  and  sub- 
jected to  imprisonment  at  hard  labor,  not  less  than  seven,  nor  more  tbanfourteeo 
years.    Revised  Stetutes,  p.  188. 

The  next  objection  urged  by  defendant,  appears  in  his  btUof  exceptioDatotbe 
decision  of  tbe  district  judge  refusing  him  a  continuance.  The  reasoos  given  by 
the  district  judge,  satisfy  us  that  a  continuance  was  properly  refused.  We  have 
heretofore  decided,  that  this  court  could  not,  upon  an  appeal,  re-examine  tbede* 
cision  of  a  district  judge  upon  a  question  of  fact,  such  ss,  whether  due  diligenoebai 
been  used  to  procure  the  attendance  of  a  witness.  Slate  v.  BretUn  6  Ann.  663. 
The  district  judge  states,  that  in  his  opinion,  there  were  suspicious  circnm- 
stances  (which  he  relates)  going  to  show,  that  tbe  application  was  made  for 
delay.  It  has  been  decided,  that  where  an  inferior  court,  in  a  capital  caae,  hid 
refused  a  continuance,  though  the  defendant  offered  affidavits  setting  forth  tbi 
fact  of  the  materinlity  of  absent  witnesses,  and  of  due  diligence  in  procQriB{ 
them,  there  was  no  error,  the  court  below  believing  the  application  to  be  sirofrf^ 
an  artifice  to  obtain  delny.     Wharton*B  American  Criminnl  Law,  5d7,  598. 

The  next  objection  urged  on  the  part  of  the  defendant,  is  contained  inanotlNr 
bill  of  exceptions  to  the  opinion  of  the  district  judge  refusing  to  sustain  Is 
challenge  to  the  jurors  presented  to  him,  because  all  of  the  jurors  comprwil 
the  list  thst  had  been  served  on  him  were  not  present,  some  of  them  hafiD| 
been  excused  from  attendance  by  the  court.  To  which  the  judge  saya,  in  tis 
bill  of  exceptions,  that  the  jurors  hsd  either  been  excused  for  good  and  legri 
cause,  or  were  absent  without  leave  of  the  court.  Under  these  circnmatanceit 
when  no  more  jurors  could  be  obtained  from  the  regular  panel  or  list  of  junin 
that  had  been  served  on  the  defendant,  the  court  ordered  talismen  to  be  aaa- 
moned.    There  was  no  eiror  in  this. 

Next  and  last,  the  defendant  moves  for  a  new  trial,  which  was  overruled. 

This  court  has  decided,  that  the  exercise  of  the  discretion  of  the  district  judge 
in  the  refusal  of  a  new  trial  in  a  criminal  case,  cannot  be  revised  upon  a  wiit 
of  error.    State  v.  Gormer,  6  Ann.  311. 

It  is  therefore  ordered,  adjudged  end  decreed,  that  the  judgment  of  tbe  dii* 
triet  court  be  affirmed,  with  costs. 


AUBLKHBKULi  HIPTDMIMK,  IBKL 


J.  D.  Christian  v.  Michael  Welch.    R.  H.  Christian  called 

in  Warranty. 

A  minor  who  ii  a  party  to  a  frand,  atandi  on  do  better  footing  than  one  of  fall  age. 
The  ooart  will  not  affirm  a  Jadgment  in  favor  of  a  plaintiiF  wboie  caae  is   tainted  witb 
fraad. 

APPEAL  fTom  the  District  Court  of  the  Parish  of  Rapides,  Cushman.  J. 
Ogden  and  Scott,  for  Christian.    Hyami,  for  defendant.    By  the  court : 

Slidsll,  J.  The  transcript  in  this  cause  reeks  with  evidence  of  gross  simu- 
latioos,  in  fraud  of  creditors,  on  the  part  of  the  plaintiff,  the  warrantor,  and  one 
of  the  plaintiflPs  witnesses.  Moreover,  portions  of  the  testimony  have  on  their 
face  a  marked  character  of  improbability ;  and  the  general  aspect  of  the  cause, 
npoD  a  careful  consideration,  impresses  us  so  strongly  against  the  pretensions  of 
H.  H,  Christian,  that  we  are  unwilling  to  affirm  the  judgment  in  his  favor.  We 
think  there  is  strong  reason  to  question  whether  he  ever  had  any  real  or  fair 
interest  in  the  property  in  controversy.  Where  there  is  fraud,  the  minors 
stands  on  no  better  footing  than  one  of  full  age. 

The  plaintiff  acquiesced  in  the  judgment  by  not  appealing,  and  by  asking  no 
ameodmeot  here. 

It  is  therefore  decreed,  that  the  judgment,  so  far  as  it  rejects  the  claim  of  the 
plaintiff,  /.  D.  Christian,  be  affirmed,  and  that  the  said  plaintiff  pay  the  costs  of 
the  principal  action  in  the  court  below,  and  one-half  of  the  costs  of  this  appeal. 
It  is  farther  decreed,  that  upon  the  claim  of  said  Reuben  H.  Christian,  there  be 
jadgment  in  favor  of  the  defendant,  George  W.  Look,  and  that  the  said  Reuben 
H.  Christian  pay  one-half  of  the  costs  of  the  appeal,  and  the  costs  occasioned  by 
the  prosecution  of  his  claim  in  the  court  below. 


Ford  v.  Tilden. 

A  jadgment  wmi  obtained  by  Brown  agaiaat  Cfrifn,  Cotton,  R*  A.  Hunter,  Ford  and  8oU- 
Mlas.  It  was  regiatered  thos:  '*John  Brown  v.  Spencer  Griffin  et  al.  Sixth  District 
Coart,"  dec.  Held:  Bach  a  registry  does  not  operate  as  a  mortgage  on  Hunter' »  pro- 
perty, becaase  on  the  face  of  the  inscription.  Hunter's  name  does  not  appear. 

If  the  inscription,  which  is  in  tiie  words  of  the  jadgment,  is  on  its  face  insafflcient  to  show 
the  name  of  the  debtor  against  whom  the  judgment  was  rendered,  and  whose  property  it 
was  desired  to  reach,  that  which  the  law  intended  should  inform,  leaves  the  reader  in 
ignorance. 

The  index  to  the  recorder's  registry,  is  no  part  of  the  registry,  and  although  Hunter'i  name 
appears  in  the  index  with  a  reference  to  the  particular  inscription  in  question,  yet  the  error 
ia  the  registry  itself,  is  not  remedied  thereby. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bapidea,  Cushman,  J. 
Flint,  for  plaintiff.  Hyanu,  for  Tilden.  O.  N.  Ogden^  for  R.  A.  Hun- 
ter,  warrantor.  Kelly  and  Isaacs,  for  Mrs.  S.  J.  Hunter,  warrantor.  By  the 
oonrt: 

Slidell,  J.    This  is  an  hypothecary  action  brought  against  TUden  aa  third 
possessor.     He  bought  the  property  at  a  sheriff's  sale  made  in  January,  1649, 
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FoKD        npon  ao  execntioo  aguiHt  Robert  A.  H^ier.    Hie  pluntiff  bMM  hii  ictkNi 

Tu^Kjr.  npoD  a  jadgmeot  oblaiiMd  in/ 1840,  at  the  aait  of  Bvowm  against  Gr^  u 
maker,  and  CoUan,  R.  A.  HumUr,  Ford  and  SoUbdUu^  aa  eodonen  of  a  pro- 
miMory  note ;  and  which  judgment  aa  he  alleges,  was  doly  recorded  in  1840, 
and  reinscribed  in  November,  1849. 

There  are  variouB  matters  set  up  in  defence,  bat  the  only  qneetioa  which  we 
deem  it  aecessary  to  examine  is  the  sufficiency  of  the  registry. 

The  judgment  was  recorded  at  page  138,  in  the  judgment  book  kept  by  the 
parish  judge,  in  these  words:  **John  Brawn  v.  Spencer  Grifin  tt  nf., Sixth 
District  Court,  parish  of  Rapides.     May  term  1840.'* 

**  In  this  case,  by  reason  of  the  law  and  the  evidence,  it  is  ordered,  adjudged 
and  decreed,  that  the  plaiotiff  recover  of  the  defendants  in  soUdo^  the  sum  of 
two  thousand  one  hundred  and  sixty-two  dollars  and  seventy-six  cents,  with  ten 
percent  per  annum  interest  thereon,  from  the  8th  February,  1838,  and  four 
dollars  costs  of  protest,  and  the  costs  of  this  suit  to  be  taxed.  Done  in  open 
court,  this  23d  day  of  May,  1840.  (Signed)  Geoxoe  R.  King,  District 
Judge,  5tb  Judicial  District.'* 

At  foot  of  this  entry,  in  the  judgment  book,  is  the  following :  **  A  true 
record,  this  11th  June,  A.  D.,  1840.    Gxokge  R.  Waters,  Parish  Judge.** 

In  the  case  of  Adle  v.  Anty,  5  Ann.  633,  we  held,  that  the  judicial  mort- 
gage exists,  and  has  vitality  only  by  inscription.  If  there  be  no  inscription 
there  is  no  judicial  mortgage.  Has  this  judgment  been  inscribed  so  as  to 
operate  a  judicial  mortgage  upon  the  property  then  owned  by  Hunter  ?  We 
think  it  has  not,  because  on  the  face  of  the  inscription,  Hunter^s  name  does  not 
appear.  Spencer  Chiljin  is  the  only  defendant  named  in  the  inscription.  Who 
the  other  defendants  were,  does  not  thereby  appear. 

It  is  true,  that  a  person  desiring  to  know  who  were  the  other  defendanti, 
could  have  ascertained  it,  by  going  to  the  clerk's  office  of  the  district  court; 
and,  if  he  had  done  so,  he  would  there  have  found  their  names,  and  that  Uwa- 
ter  waa  one  of  them.  But  this  the  public  were  not  bound  to  do.  Jartrwix 
V.  Dupeire,  2  Ann.  608.  Taylor  v.  HotchkUi^  2  Ann.  917.  Hyde  v.  BenneU, 
2  Ann.  799.  The  inscription  of  the  judgment  should  have  contained  on  ib 
face,  information,  that  Hunter  was  one  of  the  defendants,  in  order  to  create  i 
judicial  mortgage  upon  his  property. 

It  is  said,  that  this  view  goes  beyond  the  letter  of  the  law,  which  directs,  that 
to  obtain  an  inscription  of  a  public  act  or  judgment,  the  creditor,  either  in  per- 
son or  by  an  agent,  shall  present  an  authentic  copy  of  the  act  or  judgment  to  be 
recorded,  to  the  register  of  mortgages  of  the  place  where  the  inscription  is  to 
be  made.  C.  C.  3330.  The  plaintiff  argues,  that  he  has  done  this,  that  he 
has  had  the  judgment  inscribed  verbatim^  and  has  thus  fulfilled  what  the  law 
required.  The  article  must  receive  a  reasonable  construction.  If  the  judg- 
ment be  on  its  face  insufficient  to  show  the  name  of  the  debtor  against  whom  it 
was  rendered,  and  whose  property  it  is  desired  to  reach,  that  which  the  law 
intended  should  inform,  leaves  the  reader  in  ignorance. 

It  is  said,  that  there  was  an  index  to  this  book  alphabetically  arranged,  io 
which  index,  under  the  letter  H,  is  found  this  entry,  R  A.  Hunter,  adminis* 
trator  J.  Brown,  p.  138 ;  and  that  by  connecting  this  entry  with  the  inscriptioo, 
the  fact  that  Hunter  was  one  of  tiie  defendants,  would  be  ascertained.  Bat 
this  assumes  that  the  index  is  part  of  the  record,  whereas  we  understand  it  to 
be  an  assistant  in  searching  the  record  book*  and  not  the  record  book  itself. 
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We  are  not  aware  that  we  have  ever  suatained  an  inacriptioD,  which  waa  not  in         Ford 
itaelf  aubatantiallj  complete ;  and  we  fear,  that  if  we  should  depart  from  a       tildAii. 
reaaonable  exactneaa  in  aach  matters,  and  permit  defective  inacriptiona  to  be 
eked  out  by  evidence  aliunde,  the  salutaiy  law  of  regiatiy  would  soon  lapae 
into  uncertainty  and  coofuaion. 
Judgment  affirmed,  with  coata. 


Executors  of  B.  Shields  v.  Zachariah  Richardson. 

Salt  on  a  phyiician'i  acooant.  Defendent  excepted  to  the  petition  on  the  ground  that  there 
wag  no  bill  of  particolan.    The  exception  waa  overmled.    Held .-  That  the  ooart  erred. 

Where  interrogatoriei  were  pnt  to  defendant,  and  from  his  anawen  it  may  be  inferred  that 
■omething  ig  dne,  but  the  amoant  doei  not  appear,  and  no  bill  of  particnlars  was  filed,  as  to 
which  the  defendant  was  specifically  interrogated,  and  no  explanation  offered  showing 
why  the  bill  of  particalars  was  not  inmished,  the  court  is  without  the  means  of  deter- 
mining how  much  is  due  plaintiff,  and  therefiire  can  give  no  judgment  for  him. 

APPEAL  from  the  District  Court  of  the  Pariah  of  Rapides,  Cushman,  J. 
M.  Ryan^  for  plaintiffs. '   Hyanu,  for  defendant.     B>  the  court : 

Dunbar,  J.  This  is  a  suit  brought  on  a  medical  account,  the  principal  por- 
tion of  which  is  one  item  of  three  hundred  and  twenty-seveo  dollars,  as  per 
account  rendered,  the  only  other  item  being  a  charge  of  six  dollars. 

To  this  demand  the  defendant  pleaded,  by  way  of  exception,  that  no  bill  of 
particulars  had  been  filed  with  the  petition  of  plaintifflit  that  he,  the  defendant, 
had  a  right  to  demand  an  account,  in  Retail,  of  the  charges  against  him,  and 
ended  with  praying  that  he  might  not  be  compelled  to  answer  until  a  bill  of 
particulars  should  be  filed.  This  exception  waa  overruled  by  the  district  judge. 
We  think  there  was  error  in  this  ruling.     Ledoux  v.  Gozo,  2  Ann.  395. 

The  plaintiffs  then  proceeded  to  trial  upon  the  answers  of  the  defendant  to 
interrogatories,  without  any  further  evidence.  There  was  judgment  against 
him,  and  he  has  appealed. 

The  defendant,  in  answer  to  the  interrogatoriea,  says  :  **  That  he  thinks  the 
account  is  not  correct;  that  he  does  not  know  if  he  owes  anything  or  not,  but 
that  he  thinks  he  has  paid  him.  Dr.  Shieldi,  all  that  his  services  were  worth.'' 
The  plaintifTs'  counsel  however  contends,  in  argument,  that  if  these  answers 
tend  to  exonerate  the  defendant,  that  there  ia  another  portion  of  his  answers 
mrhich  fix  his  liability.  The  defendant,  after  stating  that  Dr.  Shields  had  pre- 
sented his  account  to  him  in  the  apring  of  1848,  for  services  rendered  up  to 
June,  1847,  says:  **That  he  told  him  there  were  errors  in  it  which  he  must 
correct;  he.  Dr.  Shields,  did  correct  one  item.  He  told  him  there  were 
further  and  greater  errors,  which  he  must  correct  before  he,  the  defendant, 
would  pay  the  account.  Defendant  then  thought  that  the  several  amounts 
which  he  had  paid  him  up  to  that  time,  were  fully  equal  to  the  value  of  his 
services.'* 

The  counsel  of  plaintiflTs  says,  that  it  is  plain  firom  the  above  answers  that 
something  is  due  to  his  clients,  but  that  something  ia  more  than  we  can  divine. 
Of  this  it  appears  to  us  the  plaintiffs  have  no  right  to  complain.  If  they  had 
filed  a  bill  of  particulars  it  would  have  enabled  the  defendant,  in  all  probability, 
to  point  out,  in  the  accounty  the  erron  complained  of*  and  in  that  way  alone  could 


586  SUFEEBIB  GOUBT  OV  LODIBIAJIA, 


BxsouToms  or  the  btknee,  if  uy,  1w  McartHMd.    Ho  mKcmm  faM  bera  givM,  ndi  w  the 
^'^l^^      Ion  of  the  book!  of  the  deoeaied,  or  U17  olhercood  mmoo  for  Ung  to  tOe  t 
aicHABDM*.  bin  of  perttciilari.    This  view  of  the  cmo  aMikee  it  naneeeHuy  to  decide  vpoB 
the  pleeof  preecriptioo. 

It  if  therefore  ordered,  tdjodged  and  decreed,  tet  the  jadgmenl  of  thedinriet 
court  be  aflinned,  with  eoafei. 


R.  WiNFiELD  V.  Francis  Little. 

Rodbibitoty  luit  Pkintiff  waraware  of  tfae  nature  of  thediieaae  three  weekf  after  the 
aale,  bni  no  pbyaician  waa  aent  far  until  the  day  preceding  tfae  deatfa  of  tho  alaTe.  HtU : 
Plaintifr  waa  not  entitled  to  reoorer. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cwkman,  I 
M,  Ryan%  for  plaiotiff.    Hyanu^  for  defendant.    By  the  court : 

RoST,  J.  The  plaintiff  seeks  to  recover  from  the  defendant  the  price  of  1 
female  shive,  who  died  about  nine  months  after  he  had  purchased  her  from  nid 
defendant. 

The  ground  of  tfae  action  is,  that  before  and  at  the  time  of  the  sale,  the  shre 
was  affected  with  pulmonary  consumption,  of  which  disease  she  died.  Then 
was  jttdipnent  in  fovor  of  the  defendant,  firom  which  the  plaintiff  prosecutes  tfafl 
present  appeal. 

A  careful  perusal  of  the  record  has  satisfied  us  that  the  judgment  must  be 
affirmed. 

Physicians  introduced  by  the  plaintiff  as  witnesses  say,  that  the  disease,  n 
described  in  the  petitioo,  requires  medical  treatment  from  its  first  appeanoce: 
that  prompt  medical  attention  ought  to  be  given,  and  that  no  recovery  is  to  be 
expected  unless  the  patient  receives  medical  treatment  regularly. 

Nine  months  elapsed  between  the  sale  and  the  death  of  the  slave.  The  phis- 
tiff  has  stated  that  he  became  aware  of  the  nature  of  her  disease  three  weeks 
after  the  sale,  and  yet  no  physician  was  sent  for  until  the  day  which  preceded 
her  death.  Under  the  settled  jurisprudence  of  this  court,  this  omissioD  woiild 
be  sufficient  to  defeat  the  plaintiff's  action,  even  if  the  existence  of  the  disease, 
at  the  time  of  sale,  had  been  shown,  which  is  not  the  case.  The  symptons 
described  by  the  witnesses  being  those  which  attend  colds  as  well  as  disesses  d 
the  lungs.  Hxper  v.  NuUalU  1  R.  R.  46.  Lyons  v.  Kenner,  2  R.  R-  ^- 
Dupre  V.  DemareU  5  Ann.  591.     Dupre  v.  PitscotU  5  Ann.  592. 

The  judgment  is  affirmed,  with  costs. 


CASES 

•  ARGUED    AND  DETERMINED 

IN    THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

MONROE, 

IN 

OGTOBE  R,    I  8^9. 

JUDGES  PRESENT.* 

Hon.  Pierre  Adolphe  Rost,  ^ 

Hod.  Thomas  Slidell,  yAswdate  Justices. 

Hon.  William  Dunbar,  ) 


Cane  v.  Reynolds. 

The  acknowledgment  of  a  debt,  in  order  to  interrapt  prescription,  maat  be  apedfic.    Looae 
and  Tagne  oonversationa  will  not  operate  an  intermption  or  rennnciation. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Bullard,  J.  Ter- 
rell and  CVatn,  for  plaiotiff.  Royadon  and  Spofford^  for  defeodant.  By 
the  court : 

Slidkll,  J.  This  suit  is  brought  upon  several  notes  and  due  bills,  all  of 
^hich  matured  more  than  five  years  before  suit  brought. 

The  plaintiff,  in  argument,  seems  to  concede,  that  a  portion  of  these  claims 
has  been  paid,  but  contends  that  she  is  entitled  to  a  judgment  for  the  balance. 
The  defeodant  urges  prescription. 

The  case  turns  uf>on  a  question  of  fact,  namely,  whether  the  defendant,  by 
acknowledging  these  claims,  has  interrupted  i^r  renounced  prescription. 

The  jury  does  not  appear  to  have  been  satisfied  with  tbe  testimony  adduced 
on  this  subject.  Some  of  the  witnesses  speak  of  conversations,  which  we  find 
too  loose  and  vague  to  operate  an  interruption  or  renunciation.  See  Comoay  v. 
Williamt,  10  L.  R.  568. 

There  is  one  witness  whose  testimony  is  more  positive  and  specific ;  but  it 
seems  to  have  been  disregarded  by  the  jury. 

The  district  judge  refused  to  grant  a  new  trial :  from  which  we  infer,  that  he 
also  was  not  satisfied  with  the  testimony. 

We  are  not  satisfied  that  the  verdict  has  done  injustice. 

Judgmeni  affirmed,  with  costs. 

'SVfTit,  C.  J.,  was  absent  daring  tUs  term. 
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DwiGHT  et  al.  V.  Webster  &  Co.    John  Baker,  Garnishee. 

A  gmrniihee  who  ii  required  to  am wer  interrogatoriet  in  open  ooart»  is  entitled  to  %  notioe 
of  the  order  appointing  a  paiticolar  day  when  hia  anawen  are  to  be  made. 

The  doctrine  in  Spears  ▼.  Nugent,  9  Ann.  19,  applicable  to  an  ordinary  party  to  a  nit,  wu 
applied  in  thia  caie  to  a  garnishee  called  on  to  anawer  in  open  ooort. 

APPEAL  from  the  District  Conit  of  theparish  of  Caddo,  BuLlard,  J.    Crai»« 
for  piaiDtiffs.     Roysdon  and  Spoffard,  for  defendants.     Land  aod  Cook,  for 
garnishee.     By  the  court: 

Slidell,  ».  The  plaintiffs  having  obtained  judgment  against  the  defeodaDtg, 
issued  a  fieri  facias^  and  also  filed  a  petition  to  make  Baker  a  garnishee,  ondar 
the  Act  of  1839.  The  petition  contained  interrogatories,  and  the  platDtiffii 
prayed  that  the  garnishee  might  be  ruled  to  answer  them  in  open  court  No 
order  fixing  a  day  at  which  the  garnisee  should  answer,  was  obtained  at  the 
time.  A  citation  was  served  on  the  garnishee,  requiring  him  to  answer  the 
petition  in  ten  days  after  service.  This  was  served  on  the  21  st  February,  1851, 
apparently,  during  vacation.  At  the  April  term  following,  an  order  was  obtained 
by  the  plaintiffs,  that  the  garnishee  answer  the  interrogatories  on  a  day  which  is 
left  in  blank  upon  the  minutes  of  the  court ;  but  which,  it  is  said,  was  specified  iD 
a  memorandum  kept  by  the  district  judge.  Waiving  the  discussion  of  the 
omission  on  the  minutes,  which,  however,  it  seems  to  us,  are  to  speak  for  them- 
selves, and  assuming  that  an  order  was  made  specifying  the  day  on  which  the 
garnishee  should  appear  in  open  court  to  answer  the  interrogatories,  ^till,  we  are 
of  opinion,  that  the  garnishee  was  entitled  to  notice  of  the  order.  In  Spears  v> 
Nugent^  2  Ann.  12,  the  court  said,  when  a  party  requires  the  answers  of  hit 
adversary  to  interrogatories  to  be  given  in  open  court,  a  day  must  be  appointed 
to  that  effect  by  the  judge,  by  which  is  understood  a  day  fixed,  and  of  that  day 
the  party  interrogated  must  be  notified.  It  is  true,  the  case  was  of  an  ordinal^ 
party,  but  the  reiisons  of  the  rule  applies  to  a  garnishee. 

In  Pannely  v.  Bradbury,  it  was  held,  that  the  law  does  not  require  an  order 
of  court  to  the  garnishee,  directing  him  to  answer  the  interrogatories ;  the  ser- 
vice of  a  copy  of  the  petition,  containing  interrogatories  and  citation,  are 
sufficient  warning  for  him  to  answer.  13  L.  R.  353.  But  if  jhe  creditor  chooeea 
to  depart  from  the  ordinary  course,  and  requires  the  garnishee  to  answer  in  opes 
court,  an  order  fixing  the  day  and  notice  of  it,  seems  to  us  necesasary.  If,  io 
this  case,  the  garnishee  had  filed  his  answers  in  the  ordinary  mode,  the  phiintiffa 
might  have  elected  to  disregard  them,  and  compel  him  to  answer  again  in  open 
court. 

It  is  therefore  decreed,  that  the  judgment  be  reversed,  and  that  this  case  be 
remanded  for  further  proceedings  according  to  law,  with  dhrections  to  the  gar- 
Diahee,  without  further  notice,  to  appear  in  the  district  court,  in  open  court,  on 
the  third  Monday  of  April  next,  there  to  answer  the  interrogatories  propounded 
to  him  by  the  plaintiflfs,  in  default  whereof,  the  interrogatories  may  be  taken  as 
oonfeased*  And  it  is  farther  decreed,  that  the  plaintiflfa  pay  the  costs  of  the 
appeal. 
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Malinda  L.  Sears,  Adminigtratrix,  v.  Boyd  Bearsh  et  al. 

Thif  rait  wai'broaght  tgaimt  the  raretiei  npon  an  appeal  bond.  Per  Curiam:  The 
appeal  was  diuniaied  beoanae  there  was  no  legal  order  of  appeal,  which,  in  legal  intend - 
ment»  ia  equivalent  to  no  order  at  all;  and  withoat  inch  an  order,  the  clerk  had  no 
aathority  to  take  the  bond.  The  maxim,  that  in  whatever  manner  a  man  binda  himaelf^ 
he  ihall  remain  bound,  ia  not  applioable  to  a  caae  of  thia  kind.  * 

The  liability  of  aaretiei  npon  Jodioial  bondi,  ia  fixed  by  the  law  which  aathorizaB  the  taking 
of  the  bonda. 

When  the  indacement  for  ligning  an  appeal  bond  ia  the  aoppoaed  exiatence  of  an  order  of 
appeal,  which  doea  not'  exiat,  the  party  ngning  will  be  relieved  on  ^he  ground  of  error. 

APPEAL  from  the  Diatrict  Court  of  the  Parish  of  Morehouse,  Sluirp,  J. 
McCxuire  and  Ray^  for  phuntiff.  Baker  hxi^  Robertson,  for  defendants. 
By  the  court : 

RosT,  J.  The  plaintiff  sues  the  sureties  of  John  B.  WUsony  on  an  appeal 
bond,  given  by  him  in  a  suit  of  the  said  phintiff  against  Wilson  and  others. 
The  defence  is,  that  the  consideration  of  the  bond  has  failed ;  that  there  never 
was  any  legal  order  of  court  for  an  appeal  of  any  kind ;  and  if  any  bond  was 
given,  it  was  null  and  void  for  the  want  of  such  an  order. 

There  wss  judgment  in  favor  of  the  only  defendant  against  whom  the  case 
was  tried,  and  the  plaintiff  has  appealed. 

When  the  case  in  which  the  bond  was  given  came  before  the  Supreme 
Court,  the  plaintiff,  by  her  counsel,  moved  for  the  dismissal  of  the  appeal,  on 
the  ground  that  it  did  not  appear  on  the  record,  that  the  appeal  was  granted  on 
the  motion  of  the  appellant  in  open  court,  as  required  by  the  statute  in  cases 
where  the  appeal  is  not  taken  by  petition  and  citation  served  on  the  appellee. 
The  motion  prevailed,  and  the  appeal  was  dismissed.     4  Ann.  525. 

The  appeal  was  dismissed,  because  there  was  no  legal  order  of  appeal,  which, 
in  legal  intendment,  is  equivalent  to  no  order  at  all.  And  without  such  an  order, 
the  clerk  had  no  authority  to  take  the  bond.  The  maxim,  that  **  in  whatever 
manner  a  man  binds  himself,  he  shall  remain  bound,"  is  not  applicable  to  a  case 
of  this  kind.  It  has  been  repeatedly  held,  that  the  liability  of  sureties  on  judi- 
cial bonds  is  fixed  by  the  law  which  authorizes  the  taking  of  the  bonds ;  and,  as 
no  law  authorized  the  taking  of  this  bond,  without  a  previous  order  of  appeal 
being  obtained,  it  mnst  remaioin  opperative.  Sloconih  v.  Robert^  16  L.  R.  174. 
Welsh  V.  Thome,  lb.  196.  Boswtll  v.  Lynhofi,  2  L.  R.  398.  Back  v.  Morri- 
«on,  4  Aon.  373. 

It  AA  U*Qe,  moreover,  as  argued  by  the  defendant's  counsel,  that  the  induce- 
ment of  the  defendant  for  signing  the  bond,  was  the  supposed  existence  of  an 
order  of  appeal,  and  that  the  error  under  which  he  labored  would  alone  entitle 
bim  to  relief.    C.  C.  1890. 

It  is  said,  that  under  the  view  which  we  take  of  the  law,  debtors,  by  obtaining 
informal  orders  of  appeal,  may  delay  the  pursuit  of  their  creditors  without 
endangering  their  sureties.  The  order  of  appeal  is  under  the  direction  of  the 
judge,  and  it  is  not  to  be  presumed  that  he  will  connive  with  litigants  to  frustrate 
the  ends  of  justice. 

The  judgment  is  affirmed,  with  costs. 


S40  SUPREBfE  COURT  OF  LOUISIAHA» 


Gandy  v.  Taintor  and  Wife. 

Tbe  Sopreme  Cooit  aeldom  interferes  with  TerdicU  on  qvestioM  of  firt. 

APPEAL  from  the  District  Conrt  of  the  Piirish  of  Caddo,  BuUard,  L  Ter- 
rell Mid  Hodge,  for  plaintiff.     Crain,  for  defendants.    By  the  coart : 

)tosT,  J.    This  case  is  not  in  a  condition  to  be  finaUy  closed. 

We  seldom  interfere  with  verdicts  on  questions  of  (act,  bat  in  the  present 
instance  we  have  no  means  of  ascertaining  whether  the  jury  acted  upon  the 
&cts  of  the  case,  and  came  to  the  conclusion  that  tlie  defendants  had  not  taken 
proper  care  of  the  slave  Sarah,  during  her  last  illness ;  or  whether  they  con- 
sidered that  taking  the  slave  with  them,  on  a  visit  to  a  friends  house,  eig^t  milei 
from  the  place  where  she  was  hired,  was  such  a  breach  of  their  contract  with 
the  plaintiff,  as  rendered  the  husband  liable,  under  all  circumstances,  for  the  km 
of  the  slave,  which  occurred  during  that  visit. 

On  the  first  hypothesis,  the  evidence  of  culpable  neglect  is  hr  from  being 
SHtisfuctory.  On  the  second  the  finding  of  the  jury  is  manifestly  errooeoos. 
There  was  no  agreement  that  the  defendants  should  never  take  the  slave  out  of 
the  corporate  limits  of  the  town  of  Shreveport ;  and  as  she  was  hired  to  none 
their  iniiint  child,  they  had  the  right  to  put  her  to  the  ordinary  uses  of  a  nnne, 
and  tu  take  her  with  them  in  their  occasional  visits  to  their  neighbors. 

The  district  judge  having  refused  to  grant  a  new  trial,  we  will,  in  defereoee 
to  his  opinion,  remand  the  case. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed,  and  the  case  remanded 
for  further  proceedings,  according  to  law ;  the  plaintiff  and  appellee  paying  the 
costs  o(  this  appeal. 


r    r 

State  of  Louisiana  v.  Jordan  Lewis. 

*     •  •     ' 

'The  act  of  March  11th,  1837,  which  points  oat  the  manner  of  proceeding  against  the  paitiei 

to  bail  bonds  in  criminal  cases,  assumes  that  tbe  bond  is  aathentiC)  and  thereby  dispeoMi 

with  proof  of  its  ezecation. 
The  act  iteelf  directs  judgment  to  be  entered  against  the  parties  to  sach  bonds  in  $Mo 
Where  the  sheriff's  certificate  is  silent  ss  to  the  date  when  he  received  and  accepted  the 

bail  bond  given  under  this  act,  it  i^ill  be  presumed  that  such  acceptance  was  after  he 

had  been  authorised  to  do  so  by  the  committing  magistrate. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Janes,  J.    Morri- 
son, District  Attorney,  for  the  State.     Roysdon  and  Spofford,  and  Buckur, 
for  defendant.     By  the  court : 

RosT,  J.  The  appellants  became  the  sureties  of  Jordan  Lew,  on  a  bti' 
bond  given  by  him,  to  answer  for  a  charge  of  larceny.  He  failed  to  appear  is 
court  when  called,  and  judgment  was  rendered  against  him  and  his  sureties  is 
soUdo,  on  motion  of  the  attorney  representing  the  State,  as  authorised  by  the 
tct  of  1837.    The  soretiee  have  appealed,  and  allege  the  foUowiog  gionads  of 
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error:  Itt.  That  there  is  no  legal  evideoce  of  the  excution  of  the  bond.    2d.  That       State 
the  bond  is  a  joint  obligation,  and  not  an  obligation  in  solido,    3d.  That  the  bond        Lswu. 
was  taken  by  the  sheriff  without  previons  authority  from  the  committing  magis- 
trate,  or  any  other  competent  officer,  and  is  therefore  null  and  void. 

The  two  first  grounds  of  error  may  be  answered  by  a  simple  reference  to  the 
act  of  1837,  under  which  the  bond  was  taken  and  the  proceedings  had  in  the 
court  below.  It  provides  that,  on  the  failure  of  the  sureties  to  produce,  instanter, 
in  open  court,  the  person  of  the  defendant,  when  called  upon  to  do  so,  on  motion 
of  the  attorney  representing  the  State,  the  court  shall  foithwith  enter  up  judg- 
ment against  the  principal  and  securities  in  solido,  for  the  full  amount  of  the 
bond." 

This  law  evidently  assumes  that  the  bond  is  authentic,  and  orders  judgment 
to  be  entered  upon  it  forthwith.  The  authenticity  of  judicial  bonds,  after  they 
are  filed  in  court,  hacTbeen  previously  recognized  by  the  Supreme  Court.  See 
10  M.  R.  IBO  and  197.  The  bond  proved  itself,  and  the  law,  under  which  it 
was  taken,  fixes  the  nature  of  the  liability  of  the  sureties  towards  the  State, 
by  ordering  judgment  to  be  entered  against  them  in  solido.  Sloanob  v.  Robert, 
6  L.  R.  174. 

On  the  17th  October,  the  committing  magistrate  authorized  the  sheriff  to  bail 
the  accused,  who  was  then  in  custody,  upon  his  giving  bond  and  security  in  the 
sum  of  $350.  And  on  the  same  day  the  sheriff  certifies  that  the  accused,  hav- 
ing given  bond,  was  released  from  custody.  The  bond  taken  bears  date  the  14th 
October,  1851.  There  is,  on  the  back  of  it,  a  certificate  of  the  sheriff  that  the 
bond  had  been  accepted  and  received  by  him.  This  is  immediately  followed  by 
the  approval  of  the  bond,  signed  by  the  committing  magistrate,  which  bears  date 
the  17th  October,  1851.  The  certificate  of  the  sheriff  is  without  date,  and  we 
are  bound  to  presume  that  he  received  and  accepted  the  bond  after  he  had 
been  authorized  by  the  committing  magistrate  to  do  so.  in  accordance  with 
that  presumption,  it  is  shown  that  he  did  not  release  the  accused  from  custody 
till  after  that  time. 

We  are  of  opinion,  that  the  judgment  must  remain  undit        ^ 
ordered  that  the  judgment  be  affirmed.  ^^k.V^ 


Mabury  Wafer  v.  Alexander  Wafer  el 


Tbe  Act  of  the  18th  of  March,  1650,  does  not  require  that  the  oath  to  authorize 

the  pariah  of  Claiborne  to  isaae  an  execution  upon  a  judgment,  destroyed  by  the  burning 
of  the  court  house  of  Claiborne,  should  be  made  by  the  owner  of  such  judgment,  and  by 
no  other  person.  It  requires  a  statement,  under  oath,  specifyiug  the  exact  amount  of 
•ach  jadgxnent  or  the  balance  due  thereon,  without  saying  by  whom  the  oath  shall  be 
made. 

Tbe  attorney  who  has  obtained  the  judgment,  and  who  has  kept  a  memorandom  of  it,  ia  a 
proper  person  to  make  the  affidavit. 

Errors  and  irregularities  in  the  proceedings  and  sale  by  a  sheriff,  under  execution,  are  cared 
by  the  giving  of  a  twelve  months'  bond. 

The  proviso  in  the  Act  of  the  18th  of  March.  1850,  "That  the  person  against  whom  such 
execution  may  be  issued,  shall  have  the  right  to  enjoin  the  same,  upon  making  oath  that 
any  material  statement  in  the  affidavit  of  the  person  applying  for  the  execution  is  not 
correct  -,  and  if  sach  injunction  be  set  aside,  the  person  enjoining  shall  not  be  liable  to 
any  damages  except  the  costs  of  said  injunction,"  is  not  applicable  to  an  ezecation  apon 
a  tweWe  months'  bond. 
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WArcR        A  PPE AL  from  die  Dirtrict  Court  of  tfw  Fvvh  of  QubonM,  BuUard,  J. 
Wa^kb.      -A.  Janes,  {or  phiotiir.    McChurt  asd  Ray^  for  defeaduHi.    By  tlie  eonrt : 

DuifBAK,  J.    This  wan  iajonetiDo,  sned  out  by  the  pUntiff,  to  itay  ao  execs- 
tioD  issQed  upon  a  twelve  moBtha'  bead,  gireo  by  the  plaiatiff,  Mabury  Wafer 
aod  his  suretseaf  in  the  caae  of  AUxamder  Wafer  v.  Mabwry  Wafer  and  5id/3f 
Wafer,    It  appears,  that  on  the  29th  of  May,  1850,  Jehn  Ray,  in  tiie  capacity 
of  attorney  for  Alexander  Wafer,  made  an  affidavit  in  coDlormity  with  an  Act 
of  tlie  Legislature  of  Louisiana,  of  the  i8th  March,  1850,  in  which  he  set  forth 
that  Alexander  Wafer,  at  the  fell  term  of  the  district  court  of  the  parish  of 
ClHiboroe,  bad  obtained  a  judgment  against  Mabury  Wafer  and  Sicily  Wafer 
jointly,  as  the  universal  heirs  and  legatees  of  Thanuu  Wafer,  deceased,  for  the 
sum  of  $751  24,  with  interest,  &c.;  that  the  said  judgment,  above  described, 
had  been  destroyed  by  the  burning  of  the  court  house  of  the  parish  of  Clai- 
borne, in  November,  1849,  and  that  he  made  the  affidavit  from  his  recollectioD 
of  the  facts  and  from  memorandums  taken  by  him  at  the  time  of  the  trial  of  the 
case.     Upon  this  affidavit,  under  the  provisions  of  the  aforesaid  Act  of  the  18th 
March,  1B50,  the  clerk  of  the  district  court  issued  an  execution  on  said  judg- 
ment against  Mabury  Wafer  and  Sicily  Wafer,  under  which  the  sheriff,  as  is 
shown  by  his  return,  proceeded  by  levying  the  same  on  the  plantation  on  which 
Mabury  Wafer  resided,  who  waived  notice  of  levy  and  the  notice  to  appoint 
appraisers.     At  the  first  exposure,  the  property  seized  not  bringing  two-thirds 
of  its  appraised  value,  the  sheriff  proceeded  to  advertise  and  sell  the  same  at 
twelve  months*  credit,  when  Mabury  Wafer  became  the  purchaser,  executing 
the  twelve  months'  bond  upon  which  the  execution  now  enjoined  has  beea 
issued. 

The  plaintiff  alleges  in  his  petition,  that  there  are  material  errors  in  the  affi- 
davit of  John  Ray,  upon  which  execution  was  issued  against  him;  that  even 
under  the  affidavit  itself  he  is  only  bound  for  one-half  of  the  aforesaid  judgmeot, 
and  that  the  said  J<^n  Ray,  as  the  attorney  at  law  of  Alexander  Wafer,  was 
not  authorized  by  the  Act  of  1850  to  make  the  oath  required  by  that  statute, 
but  that  it  should  have  been  made  by  Alexander  Wafer,  The  plaintiff  further 
alleges  that  he  gave  in  error  the  aforesaid  twelve  months*  bond. 

We  have  examined  the  Act  of  1850,  and  find  that  it  does  not  require  that  the 
oath  to  authorize  the  clerk  of  the  parish  of  Claiborne  to  issue  an  execution  upon 
a  judgment  destroyed  by  the  burning  of  the  court  house  of  Chubome,  should  be 
made  by  the  owner  of  such  judgment  and  by  no  other  person.  On  the  con- 
trary, it  requires  **  a  statement,  under  oath,  specifying  the  exact  amount  of 
such  judgmeot  or  the  balance  due  thereon,**  without  saying  by  whom  the  oath 
shall  be  made.  In  the  present  instance,  we  consider  that  John  Ray,  the  attor- 
ney who  obtained  the  judgment  and  who  had  kept  a  memorandum  of  it,  was 
the  most  proper  person  to  have  made  the  affidavit. 

With  regard  to  the  errors  and  irregularities  complained  of  by  the  plaintifff  in 
the  proceedings  and  sale  by  the  sheriff,  under  the  execution  issued  upon  the 
destroyed  judgment,  we  are  of  opinion,  if  there  were  any,  they  were  all  cured  by 
his  giving  the  twelve  months*  bond.  Jones  v.  Frelsen,  9  R.  R.  185.  Coons, 
curator  v.  Graham,  curator,  12  R.  R.  209.*  There  is,  moreover,  evidence  in  the 
record,  that  in  the  partition  of  Thomas  Wafer'' s  estate,  it  was  agreed  between 
Mabury  Wafer  and  Sicily  Wafer,  his  heirs,  to  leave  (1650  in  the  hands  of 
Mabury  Wafer  to  pay  the  debts  of  the  estate  of  Thomas  Wafer,  for  one  of 
which  debts  the  destroyed  judgment  was  rendered.    From  which  it  may  well 
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b«  inferred  that  Mahwry  Wafer  intended,  in  the  giving  of  the  tweWe  months'  Wa»r 
bond,  to  settle,  in  fu]!,  the  whole  amount  of  the  jadgroent  agaiost  himself  and  Wapkb. 
Sicily  Wafer,  There  is  nothing  in  the  record  to  satisfy  us  that  there  was  any 
error  in  the  affidavit  of  John  Ray  upon  which  the  execution  issued  ;  but  the 
Act  of  1650  provides  *'  that  the  person  against  whom  such  execution  may  be 
issued,  shall  have  the  right  to  enjoin  the  same  upon  making  oath  that  any  mate- 
rial statement  in  the  affidavit  of  the  person  applying  for  the  execution  is  not 
correct;  and  if  said  injunction  be  set  aside,  the  person  so  enjoining  shall  not  be 
liable  to  any  damages,  except  the  cost  of  such  injunction."  We  are  of  opinion 
that  this  proviso  is  not  applicable  to  the  execution  on  the  twelve  months*  bond. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  district 
court  be  affirmed ;  the  appellant  paying  the  costs  of  this  appeal. 


James  W.  Quarles  v.  D.  L.  Evans. 

Previoai  to  the  act  of  Maroh  lOth,  1852.  oor  lawi  expreuly  prohibited  every  person  fh>in 

practiring  the  profession  of  a  phyiician  or  apothecary,  or  that  of  midwifery,  without  a 

special  license  granted  by  the  medical  board,  or  a  diploma  from  the  University  of  Loa. 

isiana,  and  imposed  a  fine  apon  all  persoos  lo  offending,  for  the  benefit  of  the  Charity 

Hospital.  * 

The  act  of  March  lOth,  165Si,  aathorized  any  person  with  a  diploma  from  a  chartered  medical 

college  in  the  United  States,  to  practice  medicine  withoot  license,  and  to  charge,  demand, 

and  receive  fees  for  visits,  &c..  and  repealed  the  prohibiting  and  penal  laws  not  consistent 

therewith. 
The  repeal  of  a  penal  statute  prevents  a  penalty  or  fine  from  being  enforced,  bat  does  not 

render  a  contract  made  in  defiance  of  law  valid,  nor  does  it  give  any  right  of  recovery  on 

sQch  a  contract. 
The  anrepcaled  proviso  of  sec.  4th  of  the  act  of  the  16th  March,  1816,  only  relieves  the  person 

coming  within  it,  from  the  fine  or  penalty  declared  in  the  act. 

APPEAL  from  the  District  Court  of  the  Parish  of  Claiborne,  Bullard,  J. 
Roysdan  and  Spojffbrd,  for  plaintiff. 

The  plaintiflf,  a  physician,  sued  the  defendant,  as  universal  legatee  of  Mrs, 
Prothro,  deceased,  for  medical  attentions  and  services  rendered  her  at  the 
instance  of  defendant.  Defendant  pleaded,  that  plaintiff  was  not  duly  licensod 
by  a  medical  board  of  the  State,  ar.cording  to  the  statutes,  and  therefore  could 
not  recover  for  services  rendered  as  a  physician,  in  contravention  of  law. 

Plaintiff,  in  an  amended  petition,  also  claimed  compensation  for  medicines 
furnished,  and  attentions  bestowed  in  nursing  the  deceased  during  her  Inst 
illness,  which  was  protracted  and  incurable.  To  the  amended  petition,  defen- 
dant pleaded  the  prescription  of  one  year.  Plaintiff  had  a  verdict  and  judgment, 
and  the  defendant  ap|)ealed,  his  motion  for  a  new  trial  having  been  overruled. 

The  plaintiff  and  appellee  respectfully  submits  the  following  points  and 
authorities :  1.  Pending  the  suit,  and  before  trial,  the  act  of  March  10th,  1852, 
was  passed,  authorizing  any  person  with  a  diploma  from  a  chartered  medical 
college  in  the  United  States,  to  practise  medicine  without  further  license,  and 
to  charge,  demand,  and  receive  the  usual  fees  for  visits,  medicines,  prescriptions 
and  medical  services,  and  repealing  the  old  prohibitory  and  penal  laws,  which 
were  not  consistent  therewith.  The  disability  to  charge  and  collect  fees  was,  in 
substance  and  effect,  but  a  part  of  the  penalty  of  the  old  laws.  The  repeal  of  a 
penal  statute,  pending  a  litigation  in  which  its  penalties  are  invoked,  takes  from 
the  courts  the  power  of  enforcing  those  penalties.  The  State  v.  Johnson,  12  h. 
R.  547.  **  The  reason  is,  that  a  legislative  pardon  is  presumed  to  have  been 
intended."  Formerly,  the  practice  of  medicine  without  the  license  of  a  medical 
board,  was  matum  prohibitum  merely ;  a  par^  receiving  the  benefit  of  services 


544  SUPBJBME  COUKT  OF  LOUISIANA, 

OoAmus  rendered  in  cootnTention  of  the  lews  then  in  foree,  wee  ttitt  under  t  mtnnl 
Etamb.  obligation  to  pay  for  them.  C.  C.  art.  1751,  No.  1.  The  repeal  of  the  pro- 
hibitory laws  wipes  every  trace  of  a  misdemeanor  from  this  traosactioo,  and 
transmutes  the  natural  into  a  civil  obligation.  No  reason  can  be  given  fort 
different  doctrine,  unless  it  be  the  necessity  of  punishing  an  offender,  and  deter- 
ring others  from  violating  any  prohibitory  law,  by  enforcing  a  penal  statnte  efeo 
after  its  repeal,  so  far  as  to  release  a  party  from  a  contract  made  in  violatioD  of 
it  before  the  repeal.  This  argument  would  be  still  more  forcible  in  a  crimioal 
case,  and  would  sustain  an  indictment  under  a  penal  statute  after  its  repeal,  for 
an  offence  against  it  committed  befure.  But  no  court  of  law  would  liateo  to 
such  a  doctrine.  The  judge  a  quo  charged  the  jury,  that  his  impression  was, 
that  this  view  of  the  law  was  correct ;  to  which  charge  the  defendant  took  hia 
bill  of  exceptions.  The  charge  was  not  sufficiently  positive  to  mislead  the  jaiy, 
even  if  the  judge*s  impressions  were  erroneous;  and  if  they  were,  there  are 
other  erounds  on  which  the  verdict  must  be  supported. 

2.  The  plaintiff  committed  no  violation,  even  of  the  repealed  laws.  The  act 
of  March  16th,  1816,  (Bui.  and  Cur.  p.  671,)  in  its  title  and  through  all  its  aee- 
tions,  uses  the  terms,  **  practise  physic,  or  the  profession  of  an  apothecary." 
The  act  of  27th  March,  1840,  in  sections  2  and  5  (Acta  1840,  p.  99,)  cbaogea 
these  terms  in  a  very  significant  manner.  This  act  imposes  a  penalty,  not,  bke 
the  former,  upon  persons  who  shall  **  practice  physic,  or  the  professioa  of  an 
apothecary,*'  but  upon  those  who  shall  **  practice  the  profession  of  a  physician, 
an  apothecary,  or  that  of  midwifery."  Why  this  change  of  phraseobgyl  It 
was  manifestly  the  design  of  the  Legislature  in  the  latter  enactment,  to  paoiah 
him  only,  who,  without  a  license,  followed  the  profession  of  a  physician  aa  i 
continuous  pursuit,  and  held  himself  out  to  the  world  as  such,  not  to  visit  with 
its  penalties  him  who  turned  aside  from  another  calling  to  prescribe  for  a  single 
family,  who.  as  in  this  instance,  would  have  his  services.  It  is  in  evidence  that 
the  plaintiff,  at  the  time  he  rendered  these  seiwices,  did  not  follow  the  calling  of 
a  physician,  but  that  of  a  planter,  and  that  he  only  yielded  to  the  urgpot  requeit 
of  the  present  defendant,  to  attend  his  deceased  connection  in  her  illness,  after 
having  consulted  him  as  an  attorney  at  law,  about  the  propriety  of  doing  m 
without  a  license.  Furthermore,  it  is  submitted,  that  the  plaintiflf  comes  withio 
the  unrepealed  proviso  of  sec.  4th  of  the  act,  16th  March,  1816,  which  exempts 
from  penalties  *•  a  planter  in  the  country,  who,  on  the  application  of  any  of  his 
sick  neighbors,  should  procure  them  some  alleviation,  or  administer  them  aay 
kind  of  physic."  The  acts  of  1816  and  1640,  being  penal  statutes,  mast  bo 
strictly  construed.  1  Blnckstone,  88.  If  the  evidence  is  insufficient  to  conrict 
the  plaintiff  under  an  indictment,  he  cannot  be  deemed  to  have  violated  the  law, 
so  as  to  defeat  his  action. 

3.  He  is  clenrly  entitled  to  recover,  under  his  amended  petition,  for  medicinei 
furnished,  and  services  rendered  in  nursing  the  deceased  testator,  and  alleviariag 
her  sufferings  whilst  laboring  under  the  palsy,  which  terminated  her  life.  The 
testimony  of  Dr.  McFarlandj  as  to  tlie  value  of  such  services,  would  justify  the 
verdict.  This  claim  is  not  barred  by  the  prescription  of  one  year.  Galtaspy  '• 
Livingston,  5  Ann.  671. 

4.  Finally,  if,  upon  a  view  of  the  whole  case,  there  be  any  doubt  upon  the 
mind  of  the  court,  the  plaintiff,  in  this  instance,  is  entitled  to  the  benefit  of  it- 

^  When  the  facts  of  a  case  present  a  double  aspect,  one  of  which  displays  a  con- 

tract authorized  by  law,  and  the  other  one  which  the  law  reprobates,  the  con- 
tract must  be  sustained.  ISucr^ssion  of  Bushrod  Jenkins,  5  Add.  682.  BoMk 
of  Louisiana  v.  Briscoe,  3  Ann.  157. 

Jones,  for  defendant. 

By  the  court : 

Dqnbar,  J.  The  plaintiff,  a  physician,  sued  the  defendant  as  nniveml 
legatee  of  Airs  Prothro,  deceased,  for  medical  attentions  and  services  rendered 
her  during  her  Inst  illness,  and  by  an  amended  petition,  claimed  coropeosatioo 
for  medicines  furnislied.  and  attentions  bestowed  in  nursing  the  deceased  during 
her  last  illness,  which  he  says  was  protracted  and  incurable. 

Defendant  pleaded,  that  plaintiff  was  not  duly  licensed  by  a  medical  botrd  of 
the  State,  in  conformity  to  law,  and  could  not  recover  for  services  rendered  a  a 
physician,  in  contravention  of  law.  ^ 
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Thmn  wu  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  haa       CluAXtia 
appealed.  Bt^p. 

Oar  laws  ezpreaaly  prohibited  every  person  from  practising  the  profession  of 
a  physician,  an  apothecary,  or  that  of  midwifery,  without  a  special  license 
granted  by  the  medical  board,  or  a  diploma  from  the  University  of  Louisiana, 
and  imposed  a  fine  upon  all  persons  so  offending,  for  the  benefit  of  the  Charity 
Hospital.  It  is  true,  that  subsequent  to  the  services  rendered  by  the  plaintiff 
as  a  physician,  and  during  the  pendency  of  this  suit,  the  Act  of  March  10th, 
1652,  has  been  passed,  authorizing  any  person  with  a  diploma  from  a  Chartered 
Medical  College  in  the  United  States,  to  practice  medicine  without  license,  jmd 
to  charge,  demand  and  receive  the  usual  fees  for  visits,  6cc.,  and  repealing  the 
penal  laws  not  consistent  therewith.  From  whence,  it  is  argued  by  plaintiff's 
counsel,  that  the  repeal  of  penal  statutes  pending  a  litigation  in  which  its 
penalties  are  invoked,  taking  from  the  courts  the  power  of  enforcing  those  pen- 
alties, confers  on  the  plaintiff  the  right  to  recover  for  services  that  were  illegally 
rendered  before  the  repeal  of  the  statutes.  This  we  think  by  no  means  follows. 
The  repeal  of  a  penal  statute  prevents  a  penalty  or  fine  from  being  enforced,  but 
does  not  render  a  contract,  made  in  defiance  of  law,  valid,  nor  does  it  give  any 
ri^t  of  recovery  on  such  a  contract. 

It  is  next  argued,  that  the  plaintiff  comes  within  the  unrepealed  proviso  of 
sec.  4th  of  the  act  of  the  16th  March,  1816,  which  exempts  from  penalties  **a 
planter  in  the  country,  who,  on  the  application  of  any  of  his  sick  neighbors, 
should  procure  them  some  alleviation,  or  administer  them  any  kind  of  physic.** 
The  same  answer  may  be  given  to  this,  as  to  the  former  proposition.  It  only 
relieves  him  from  the  fine  or  penalty. 

The  plaintifiPs  counsel  further  contends,  that  the  plaintiff  is  entitled  to  recover 
under  his  amended  petition,  for  medicines  furnished  and  services  rendered  in 
norsing  the  deceased. 

We  consider  this  a  mere  shift  or  device  on  the  part  of  the  plaintiff,  with  the 
hope  that  he  might  recover  as  a  nurse,  for  services  rendered  illegally  as  a 
physician. 

It  is  therefore  ^ifdered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  that  there  be  judgment  for  the  defendant,  the 
plaintiff  paying  costs  in  both  courts. 


Mary  Ij.  Drake  v.  Henry  Drake,  Administrator  et  al. 

A  minor^i  mortgtge,  on  the  property  of  hit  tator,  commences  from  the  date  of  the  tntor- 

■hip. 
The  omiinon  to  InBert  the  date  of  the  mortgage,  in  the  jadgment  obtained  for  the  minor 

against  hii  tutor,  cannot  affect  the  legal  rights  of  the  minor.    It  ii  enough  that  the  right 

of  mortgage  should  be  recognized  in  the  judgment. 
The  date  of  the  mortgage  is  eatabliabed  by  law,  and  may  be  proved  aliunde. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Janes,  J.     Law- 
son  and  Fuller,  for  plaintiff.     Peets,  and  Roysdon  and  Spofford^  for  defen- 
dants.    By  the  court : 

Host,  J.    There  is  no  error  in  the  judgment  appealed  from. 
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The  bmiiot'b  mortgage  on  the  properly  of  Eatbem  Drake^  nM  on  bf  the 
p^Ki,  defendaot,  cororaenced  from  the  date  of  the  tatorahip  in  1836.  AMhoagli  it 
wonld  bate  been  proper  to  insert  the  date  of  that  mortgage  in  the  jadgmeat 
oteatned  for  the  minor  againat  hia  tutor,  the  omiaaion  cannot  affect  Ua  lagri 
righta.  It  ia  enough  that  the  right  of  mortgage  should  be  recognised  in  tbe 
judgment.  The  date  of  the  mortgage  ia  eatabliahed  by  kw,  and  may  be  proved 
aliunde.  This  date  being  tong  anterior  to  that  of  the  mortgage  claimed  by  the 
plaintiff  on  the  property  of  her  husband,  Reuben  Drake f  and  the  fund  in  the 
handa  of  the  sheriff  being  insufficient  to  satisfy  the  minor'a  judgment,  she  hai 
no  right  to  any  portion  of  it. 
The  judgment  is  affirmed,  with  coeta. 


Heirs  of  Joseph  Thomas  v.  John  H.  Phillips. 

It  woald  introdace  iofinite  public  miichief,  were  the  ccrart  to  dedde  that  the  oonfirmttioiis 
by  the  oommiuionen  and  Congresi,  made  expreaily  to  those  who  deim  by  deriTitif  e 
title,  did  not  operate  to  their  own  use. 

If  the  fdjadication  by  a  Commissioner  in  fsTor  of  the  claimsnt,  duly  snthorised  by  Coogreti 
to  make  lacfa  a  deciaioD,  would  be  final,  the  ooort  cannot  perceiTe  why  a  dediioo  lo^ 
confirmation  by  Congress  itself,  should  not  be  equally  valid  and  final. 

APPEAL  from  the  District  Court  of  the  Pariah  of  Catahoula,  Barry^  I 
McCrvire  and  Ray^  for  plaintiff.  The  decisions  relied  on  by  the  judge, 
are  Purvis  v.  Harmanson,  4  Ann.  422.  Lobdell  ▼.  Clark,  4  Ann.  99.  Strother 
V.  Lucas,  12  Peters,  458.     Le  Bcis  ▼.  BramelU  4  Howard,  449. 

We  contend  that  this  case  differed  materially  from  those  cited ;  they  wen 
confirmed  by  acts  of  Congress,  based  upon  reports  of  commiaaionera  veated  with 
powers  to  bear,  decide  and  adjudicate  upon  the  validity  of  the  claims  and  the 
transfers  thereof.  In  some  of  those  cases  the  court  gives  this  as  a  reason  for 
their  decision.  The  powers  vested  in  those  commissioners  are  to  be  found  is 
Land  Laws  and  OpinioDs,  vol.  1,  p.  122,  No.  74,  s.  5,  May  2d,  1805;  p.  154, 
No.  94,  8.  4,  March  3d,  1807;  p.  228,  No.  151,  a.  3,  February  27,  1813;  p. 
242,  No.  162,  8.  3,  April  12,  1614 ;  p.  247,  No.  166,  AprU  18,  1814. 

We  think  the  old  decisions  are  correct  in  relation  to  this  caae ;  that  the  con- 
firmation inures  to  the  benefit  of  Thomas,  unless  a  transfer  to  Henry  is  pnyres. 
Thomas  v.  Tunley,  3  R.  R.  212.  Bradley's  Heirs  v.  CalviU  5  M.  R.  662. 
Sanchez  v.  Gonzales,  11  M.  R.  207.  SackeU  v.  Hooper,  3  L.  R.  107.  There  h» 
not  been  any  evidence  offered  either  in  court  or  in  the  Land  OfiSce,  of  toy 
tranafer  to  Henry,  or  aoy  occu((ancy  by  him. 

The  deed  from  Turnley  and  Walton  to  Philips,  aubrogated  him  to  their 
rights  of  warranty  on  Mrs.  M'Cluer,  The  deed  from  Mrs.  M'Clucrto  theoi 
was  a  private  sale  of  property,  belonging  to  an  estate  in  which  minors  were 
interested,  is  a  nullity,  and  not  a  sufllicieDt  basis  for  prescription  without  actnsl 
possession  over  thirty  years.  It  is  a  nullity.  Franccise  v.  Delaronde,  8  M.  R- 
629.  Green  v.  Hudson,  7  L.  R.  123.  Huey  v.  Barrow,  4  Ann.  252.  Rteca 
V.  Towles,  10  L.  R.  283.  Smith  v.  Corcoran,  7  L.  R.  49.  C.  C.  3449  to 
3453,  3414.  Balot  v.  Morina,  12  R.  R.  559.  Bradford  v.  Cook,  4  Ann.  231. 
Williams  v.  Booker,  12  R.  R.  257.  M'Clusky  v.  Webb,  4  R.  R.  204.  Actual 
possession  is  necessary  to  commence  a  prescription  upon. 

Mayo  and  Curry,  for  warrantors.     Phelps,  for  defendant. 

By  the  court : 

Dunbar,  J.  This  is  a  petitory  action,  to  recover  a  tract  of  land  lying  oo 
Bhck  river,  in  the  Parish  of  Catahoula,  containing  six.  hundred  and  forty  t 
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The  plaiDtiAiB,  who  are  the  hein  of  Joseph  Thomast  in  their  original  and 
amended  petition,  claim  title  to  this  land  under  an  act  of  Congress  of  the  28th 
February,  1823,  which  confirmed  it  to  John  Henry^  upon  D.  J,  SuUon^s  report, 
as  register  of  the  land  office  at  Monroe,  Louisiana,  January  let,  1821.  They 
allege,  that  although  it  is  true  that  the  confirmation  was  thus  made  to  John 
Henry,  founded  on  a  settlement  and  cultivation  by  Joseph  Thcmai,  prior  to  the 
20th  December,  1813,  and  by  conveyance  from  said  Thomas  to  the  claimant* 
yet  in  truth  there  never  was  any  assignment  of  the  claim  by  Joseph  Thomas  to 
John  Henry ;  and  on  the  trial  of  the  cause,  the  plaintiffs  introduced  proof,  that 
no  evidence  now  exists,  in  the  land  office  at  Monroe,  of  any  such  assignment. 
This  is  proved  by  a  certificate  of  the  present  register  at  that  office,  dated  May 
31st,  1651. 

The  defendant  sets  up  title  under  the  said  John  Henry,  There  was  a  ver- 
dict and  judgment  in  his  £&vor  in  the  district  court,  and  the  plaintiffs  have 
appealed. 

On  the  trial  of  this  cause,  tiie  district  judge  instructed  the  jury,  «Uhat  by  the 
confirmation,  the  tide  to  the  land  in  controversy  was  vested  in  John  Henry ;  and 
unless  the  plaintiffe  showed  titie  through  him  since  the  confirmation,  they  could 
not  recover."  To  this  charge  the  plaintiffs  took  their  bill  of  exceptions.  We 
think  the  district  judge  did  not  err  in  this  instruction,  and  this  is  indeed  the  only 
question  to  be  decided  in  this  cause.  We  still  adhere  to  the  opinions  heretofore 
expressed  by  this  court,  in  Purvis  v.  Harmanson,  4  Ann.  422,  and  Lobdell  v. 
Clark,  lb.,  99,  and  are  yet  disposed  to  follow  the  doctrine  so  often  reiterated 
and  affirmed  by  the  Supreme  Court  of  the  United  States,  *'  that  it  would  intro- 
duce infinite  public  mischief,  were  we  to  decide  that  the  confirmation  by  the 
commissk>ners  and  Congress,  made  expressly  to  those  who  claim  by  derivative 
title,  did  not  operate  to  their  own  use."  Strother  v.  Lucas,  2  Peters,  458. 
Marie  NiccoUe  ^es  Bois  v.  Samuel  Bramel,  4  Howard,  449. 

But  the  plaintins'  counsel  contends,  that  the  act  of  Congress  of  May  11th, 
1820,  only  authorized  the  register  to  receive  evidence  of  the  claim,  to  record 
the  same,  and  send  copies  thereof,  with  his  opinion  as  to  the  credibility  of  the 
evidence,  to  the  Secretary  of  the  Treasury,  on  or  before  the  1st  Jannaiy,  1821, 
but  that  there  was  no  provision  in  that  act,  authorizing  the  register  to  adjudicate 
upon  the  claim.  We  cannot  see  that  this  alters  the  case.  If  the  adjudication 
by  a  commissioner,  in  favor  of  the  claimant,  duly  authorized  by  Congress  to 
make  such  a  decision,  would  have  been  final,  we  cannot  perceive  why  a 
decision  and  confirmation  by  Congress  itself,  should  not  be  equally  valid  and 
final. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed  with  costs. 


HaiBS  OF 

Tbonas 

e. 
Phillips. 


H.  Kendall  Carter  &  Co.  v.  W.  J.  Q.  Baker. 

A  factor  has  a  privilage  upon  the  crop  of  the  torrent  yew  for  all  neoeMSiy  sapplies  for- 
niahed  to  the  plantation  of  his  principal.    C.  C.  3184.    Act  of  March  £3, 1843,  p.  44. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Sharpe,  J. 
MeGvire  and  Ray,  for  plaintiff.    Baker,  proprid  persond.    By  the  court: 
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Caktbr  DuifBAR,  J.    This  suit  is  brought  on  a  note  for  twelve  hundred  and  nioely- 

Baub.  ^^^  dollars,  with  8  per  cent  interest  from  the  16th  April,  1850,  payable  the  lit 
January,  1851,  the  payment  of  which  is  secured  by  mortgage.  It  appears  that 
the  plaintiffs  were  the  factors  of  the  defendant,  and  upon  the  setttement  of  hii 
account  with  them  on  the  22d  April,  1850,  gave  the  note  and  mortgage  abote- 
mentioned.  After  the  note  and  mortgage  were  given,  as  stated  by  a  witaen  of 
the  plaintiffs,  who  was  their  agent,  the  defendant  solicited  **  other  accommoda- 
tions and  supplies,*'  which  witness  promised  that  plaintiffs  would  fttmish  him, 
**  provided  he  would  ship  his  growing  crop,  of  the  year  1850,  to  them,"  whicb 
was  assented  to ;  and  the  plaintiffs  continued,  upon  this  condition,  to  fumiBhths 
defendant  advances  and  supplies. 

In  January,  1851,  the  defendant  shipped  to  the  plaintiffs  twenty  bales  of 
cotton,  which  noted  $1093  11  and  paid  the  account  current  of  the  defendant, 
leaving  a  balance  in  his  favor  on  the  1st  March,  1851,  of  $591  10,  which  wu 
imputed  as  a  payment  on  the  note  sued  on. 

The  defendant,  on  the  Ist  January,  1851*  the  date  of  the  shipment  of  hn 
cotton,  wrote  to  the  plaintiffs  that  he  desired  them  to  place  the  proceeds  of  the 
cotton  to  the  payment  of  the  note  and  mortgage,  as  it  was  the  most  onerous  debt, 
and  now  sets  this  up  as  his  defence  to  this  action. 

The  district  court  gave  judgment  for  the  plaintiffs,  disregarding  thia  defence, 
and  the  defendant  haa  appealed. 

From  the  testimony  of  the  witness  before  referred  to,  we  think  the  district 
judge  might  very  well  have  come  to  the  conclusion,  that  the  condition  upon 
which  the  plaintiffs  agreed  to  continue  furnishing  the  defendant  with  suppliei 
and  accommodations  was,  that  they  should  be  paid  out  of  the  proceeds  of  the 
sale  of  the  cotton  shipped  to  them.  See  Acts  of  1841,  pp.  21-22,  and  1843,  p. 
44.  BloodiDorth  v.  Jacobs ^  2  Ann.  24.  We  do  not  believe  that  it  was  intended 
by  the  parties,  that  the  plaintiffs  should  be  placed  in  a  worse  condition  than  if 
they  had  been  undertaking,  for  the  first  time,  the  factorage  business  of  the 
defendant.  If,  after  the  settlement  with  the  plaintiffs,  he  had  employed  a  new 
factor,  the  latter  would  have  had  a  privilege  for  all  necessary  supplies  furnished 
his  plantation  on  the  crop  of  1850. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  distriet 
court  be  affirmed,  with  costs. 


The  Union  Bank  of  Louisiana  v.  Narcissa  C.  Dosson  et  al. 

A  mortgage  given  directly  in  favor  of  the  Union  Bank  for  a  loan  of  money,  cornea  under  the 

letter  of  the  Act  of  1843,  and  need  not  be  reinacribed. 
When  an  obligation  it  prima  facie  preicribed,  there  mait  be  authentic  evidence  of  the 

intermption  of  the  preicription,  before  the  party  in  whose  favor  the  obligation  is  made 

can  proceed  by  the  videxeeutivd. 
The  receipts  of  the  cashier  of  a  bank  npon  sach  an  obligation,  would  not  even  be  admissiUe 

to  prove  the  intermption  of  prescription  in  an  ordinary  snit 

APPEAL  from  the  District  Court  of  the  Parish  of  Franklin,  WiUm,  J. 
Phelps  and  Hendry^  for  plaintiff.  This  is  an  application  by  plaintiir, 
tor  an  order  of  seizure  and  sale  againat  Mr.  N.  C.  Dosson  et  aL,  as  ownen  sod 
possessors  of  a  tract  of  land  and  slaves,  mortgaged  by  Hugh  B.  Johnson  and  bit 
wife  Mary  Johnson,   to  the  Branch  of  the  Unbn   Bank  of  Louisiaiia,  at 
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A.voyeI]eB.    The  amount  claimed  is  92500,  with  ten  per  cent  interest  from  the    Uivioii  Bx^k 
1st  day  of  June,  1840.  o'  Loumiaha 

The  act  of  mortgage  was  recorded  let  day  of  June,  1833,  the  date  of  the  Domon. 
bond  and  mortgage  declared  on.  The  bond  was  for  five  thousand  dollars,  and 
half  of  which  has  been  paid.  Hugh  B,  Johnson  and  his  wife  are  dead.  The 
property  by  various  sales,  which  are  shown  by  the  record,  has  passed  into  the 
hands  of  third  persons,  in  whose  hands,  plaintiffs  seeks  to  enforce  the  mortgage, 
and  have  the  same  seized  and  sold  to  pay  the  balance  of  the  debts  and  interest. 
The  petition  was  presented  to  Judge  Barry,  of  the  Eleventh  District,  who 
refused  the  order  prayed  for  a  seizure  and  sale.  The  ground  on  which  the 
order  was  refused,  was,  that  the  mortgage  had  not  been  reinscribed  within  ten 
years  af\er  the  first  inscription. 

The  plaintiffs  have  appealed  from  this  judgment  refusing  the  prayer  for  writ 
of  seizure  and  sale,  and  asks  this  honorable  court  to  reverse  the  judgment  of 
the  judge  below,  and  grant  the  order  on  the  following  grounds  :  Ist.  The  mort- 
gage privilege  was  not  lost  upon  the  property  mortgaged  by  the  failure  to  rein- 
scribe  in  ten  years.  The  article  3333  of  tJie  Civil  Code,  does  not  apply  to 
mortgages  made  in  favor  of  property  banks.  The  article  of  the  code,  has  been 
so  amended  as  to  exclude  the  banks  from  the  operation  of  the  art.  3333  C.  C 
See  Acts  of  March  11th,  1842,  and  27th  March,  1843.  2d.  Hugh  B.  Johnaon 
and  his  wife  Mary  Dash,  both  deceased,  anterior  to  the  expiration  of  the  ten 
years,  from  the  date  of  the  first  registry,  or  recording  of  the  mortgage,  and 
as  his  property  went  into  the  hands  of  a  curator,  and  was  administered  as  an 
insolvent  estate.  The  mortgage  privilege  did  not  expire  by  the  fiiilure  to  rein- 
scribe.     This  doctrine  is  held  in  7  R.  R.  62. 

The  charter  of  the  bank  authorizes  the  seizure  of  property  mortgaged  in  the 
hands  of  third  persons,  in  the  same  manner  as  if  the  property  had  not  been 
transferred,  and  a  surrender  by  an  insolvent,  does  not  impair  the  rights  of  the 
bank  as  mortgagee ;  consequently  the  death  of  the  party  in  this  case,  and  the 
subsequent  sale  of  the  mortgager's  estate  by  the  probate  judge,  has  not 
destroyed  the  right  of  the  bank  to  seize  and  sell  the  property  in  the  hands  of 
third  persons  to  satisfy  their  debts. 

The  court  is  respectfully  referred  to  the  decision  in  4th  Ann.  471,  in  the  case 
of  the  Improvement  and  Banking  Company ;  although  between  ordinary  per- 
aons,  the  inscription  would  fail  for  want  of  reinscriptiun,  but  the  Act  of  1842, 
and  No.  96,  page  52,  reioscription  is  unnecessary ;  and,  the  Acts  of  1843,  No. 
87,  page  52,  take  from  the  recorder  of  records,  the  power  to  erase  mortgages 
tor  want  of  reinscription  in  favor  of  minors  interested  and  absent  persons,  nor 
to  such  mortgages  as  in  favor  of  property  banks ;  and,  the  object  of  reinscrip- 
tion, is  merely  to  dispense  from  searching  more  than  ten  years  back  in  ordinary 
transactions.     4  L.  A.  476. 

Garrett^  for  defendant.  1.  More  than  ten  years  had  elapsed  from  the  date 
of  the  mortgage,  (June,  1833,)  before  any  attempt  was  made  to  retnscribe  it. 
1*be  parish  judge  certifies,  that  it  was  reinscriued  on  the  22d  August,  1843. 
At  that  time,  it  had  passed  into  the  hands  of  M,  B.  Desha,  a  third  party  hold- 
ing by  purchase.  At  the  expiration  of  ten  years,  the  mortgage  ceased  to  be 
operative  on  the  property  in  the  hands  of  Desha,  2  Ann.  522-3.  lb.  111.  lb. 
BOO.     C.  C.  3333. 

The  Act  of  11th  March,  1842,  only  makes  an  exception  *'a8  to  mortgages 
fvfaich  have  been  given  or  may  be  given  by  stockholders  of  the  various  property 
banks  of  the  State.'*  Acts  1842,  p.  232.  This  was  not  a  mortgage  of  that 
character.  It  is  respectfully  submitted,  that  the  Act  of  27th  March,  1843, 
doee  not  apply  to  a  case  like  this.  The  rules  of  construction  would  hardly 
Juatify  the  conclusion,  that  the  Act  of  1843,  repeals  the  general  provision  con- 
tained in  C.  C.  3333.  At  the  time  of  the  passage  of  the  Act  of  1843,  the  art. 
3333,  as  modified  by  the  Act  of  11th  March,  1842,  was  the  law  of  the  land. 
XX>e8  the  **new  law"  of  1843,  **  contain  provisons  contrary  to  or  irreconcilable 
v^itti  those  of  the  former  law?''  C.  C.  23.  If  the  Act  of  1843,  can  be  so 
conatrued  as  not  to  interfere  with  the  law  as  it  then  stood,  is  it  not  the  duty  of 
courts  to  adopt  that  construction  ?  Is  it  safe  to  adopt  as  a  rule  ofourjuris- 
prodence,  the  principle,  that  the  existing  laws  of  the  land  may  be  repealed  by 
implt^^tion,  unless  such  repeal  clearly  and  necessarily  results  from  the  subse- 
quent legislative  enactment  ?  4  Ann.  476.  3  Ann.  399.  2  Ann.  919.  1  Ann. 
^4.      5  Ann.  122.  lb.  397.    The  period  of  ten  yean  from  the  date  of  the 
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Umoii  Bank  mortgage,  expired  on  the  1st  June,  1843.  If  the  Act  of  17th  Much,  1843,  if 
or  Louisiana  applicable  to  the  mortgage  filed  in  this  case,  then  the  proper^  in  the  haods  of 
Dowo5.  D^ha  would  still  be  affected  by  it,  if  this  act  did  not  interfere  with  the  vested 
rights  of  Desha,  He  porchased  the  property  subject  to  a  oioitgage,  which, 
according  to  the  law,  as  it  then  stood,  could  only  be  preserved  by  a  reinBcription 
before  the  expiration  of  ten  years.  It  is  submitted,  that  a  subsequent  legisli- 
tive  enactment  rendering  his  condition  more  onerous,  would  be  uncoostitutioDil, 
snd  its  construction  must  be  so  limited,  as  not  to  increase  his  liability  beyosd 
what  was  implied  in  the  terms  of  his  contract. 

2.  The  pleas  of  the  prescription  of  ten  years,  should  be  sustained.  The 
only  evidence  of  any  acknowledgment  by  the  debtor,  consists  of  certain  receipti 
entered  on  the  back  of  the  obligation,  by  the  caahier.  His  woukl  not  be  suffi- 
cient to  sustain  an  ordinary  action.  The  death  of  Jckiuon  and  wife,  did  not 
interrupt  prescription.  It  runs  in  favor  of  as  well  as  against  successions.  11 
R.  R.  449.  C.  C.  3492,  3493.  12  R.  R.  508-9.  2  Troplong,  (presciiptioD) 
804  to  808. 

By  the  court : 

RosT,  J.  This  is  an  appeal  from  the  refusal  of  the  district  judge  to  grant 
the  plaintiffs  an  order  of  seizure  and  sale  of  certain  proper^  mortgaged  to  thenii 
by  H.  B.  Johnaan  and  wife,  to  secure  a  loan  of  money,  and  now  held  by  the 
defendants  as  third  possessors. 

The  appellees  pray  for  the  affirnoance  of  the  judgment,  on  the  foUowing 
grounds :  1st.  The  mortgage,  so  far  as  they  are  concerned,  has  been  tost,  for 
want  of  reinscription  within  ten  years.  2d.  The  evidence  upon  which  the 
order  is  asked,  is  not  all  authentic.  3d.  The  claim  against  the  principal  debtor 
is  barred  by  lapse  of  time. 

The  mortgage  given  by  J^naon  and  wife,  was  given  directly  in  favor  of  the 
Union  Bank,  for  a  k)an  of  money ;  it  comes,  therefore,  under  the  letter  of  the 
Act  of  1843,  dispensing  all  such  mortgages  from  the  necessity  of  reinscriptioo. 
It  may  be  observed,  that  the  mortgage  sued  upon,  was  given  within  the  tao 
years  which  preceded  the  promulgation  of  that  act.  The  first  ground  ist 
therefore,  not  tenable.    4  Ann.  471. 

More  than  ten  years  elapsed  since  the  signing  of  the  bond,  but  several  partial 
payments  are  endorsed  upon  the  back  of  it,  by  the  cashier  of  the  bank,  the  hat 
of  which,  purport  to  have  been  made  within  the  ten  years  which  preceded  the 
institution  of  these  proceedings.  This  evidence  of  payment  would,  perhapit 
be  unobjectionable  if  the  plea  of  prescription  could  not  be  set  up.  But*  as  the 
obligation  is  primd  fade  prescribed,  there  must  be  authentic  evidence  of  the 
interruptbn  of  the  prescription,  before  the  party  can  proceed  by  theirta  exetu- 
tivd.  The  receipts  of  the  cashier,  so  far  from  having  that  character,  would  not 
be  admissible  to  prove  the  iAterruptbn  of  prescription  in  an  ordinary  suit. 
His  testimony  to  the  same  fact  being  superior  evidence,  we  are,  therefore,  of 
opinion,  that  the  district  judge  did  not  err,  although  we  do  not  agree  with  him 
in  the  reasons  he  gave  for  refusing  the  order  of  seizure  and  sale. 

The  judgment  is  affirmed,  with  costs. 

Slidell,  J.  Where  an  obligation  is  on  its  face  so  ancient  as  to  appear  to  be 
prescribed,  I  do  not  think  an  order  of  seizure  and  sale  should  be  issued  upon 
it,  especiaUy  against  a  third  possessor,  without  authentic  evidence,  that  pre- 
scription has  been  interrupted  or  renounced.  Here,  there  was  no  such  evi- 
dence.   The  endorsements  of  payment  by  the  cashier,  have  no  authentici^. 

Considering  this  a  sufficient  reason  for  not  disturbing  the  decree  of  the  district 
judge,  I  have  not  thought  it  necessary  to  express  an  opinion  upon  the  subject 
of  reinscription. 
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State  v.  Wilson  Tucker. 

Appeal  difmiBied,  bectaie  the  record  was  defective,  oontaiDing  do  final  nor  intercolatoiy 

decree,  upon  which  the  oout  waa  aathoriced  to  act. 
The  itatate  of  1846  (p.  335  of  the  Eeviaed  Statotei)  givei  to  the  Saprome  Coart  jariadiction 

of  an  appeal  in  criminal  casei,  from  final  jad|pnenta  alone,  returnable  a  i  in  ci^il  laita, 

and  requires  the  clerk  of  the  court  granting  the  appeal,  to  make  out  the  transcript,  as  in 

civil  cases. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Charles  A.  Bui- 
lardf  J.  C  H.  Morrison^  District  Attorney,  for  the  State.  Lawson  and 
Cookt,  and  StUhnan^  for  prisoner.    By  the  court : 

Dunbar,  J.  The  defendant  indicted  for  the  crime  of  murder,  was  found 
guilty  by  a  jnry,  as  charged  in  the  bill  of  indictment,  without  capital  punish- 
ment, 

The  case  comes  before  us  upon  motions  in  arrest  of  judgment,  for  a  new  trial, 
and  various  bills  of  exceptions,  all  of  which  have  been  argued  by  counsel,  on 
behalf  of  the  State  and  the  prisoner.  Upon  the  examination  of  the  record,  we 
find  it  so  exceedingly  defective,  that  we  feel  ourselves  constrained  to  dismiss  the 
appeal.  It  contains  neither  a  final  or  interlocutoiy  decree,  upon  which  we  are 
authorized  to  act. 

The  statute  of  1846  gives  to  this  court  jurisdiction  of  an  appeal  in  criminal 
cases,  from  final  judgments  alone,  returnable  as  in  civil  suits,  and  requires  the 
clerk  of  the  court  granting  the  appeal,  to  make  out  the  transcript  of  the  record, 
as  in  civil  cases. 

It  is  therefore  ordered,  that  the  appeal  in  this  case  be  dismissed,  without  pre- 
judice to  the  right  of  the  accused  to  take  another  appeal. 

Application  for  re-hearing  was  made,  and  Acts  1839,  March  10th,  page  170 ; 
17  L.  R.  115 ;  17  L.  R.  466 ;  2  Ann.  769,  cited.    Re-hearing  refused. 


I  48  lOitf, 


T.  Phelps  et  al.  v.  Grorge  S.  Sawyer,  Administrator. 
George  S.  Sawyer  v.  Sureties  of  Stone. 

A  jodgment  rendered  against  an  absent  defendant,  vnrepretented  by  a  cnrator  <»d  koe,  or 

by  a  properly  oonstitnted  agent,  will  be  annulled  and  set  aside. 
A  moat  against  the  sureties  npon  an  administrator's  bond  will  be  dismissed  unless  there  be 

a  Judgment  against  the  administrator,  or  he  be  made  a  party  defendant. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Barry,  J. 
Sawyer,  for  plaintiff.  Curry  and  Hendry,  for  defendant.  By  the  court : 
Host,  J.  Samuel  P.  Stone,  the  administrator  of  the  succession  of  Elias 
Carter,  deceased,  having  absconded  without  settling  his  accounts,  the  plaintiff 
was  appointed  in  his  place,  and  brought  suit  to  compel  him  to  account.  The 
petition  was  answered  and  an  account  of  Stone* 9  administration,  filed  by  Eiias 
Carter,  Jr.,  who  pretended  to  be  tihe  agent  of  sSne.    Judgment  was  rendered 
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PiiiLPs       in  favor  of  the  plaiotiflf,  in  that  sait,  for  91031.     Ezeeation  having  been  iMwd 
Sawter.      oo  ^^^  JQdgmeot,  and  return,  *•  no  property  ibnnd,'*  the  administntor  broaf^t 
rait  against  the  snretiea  of  SUme  on  hia  bond. 

The  defendants  in  that  an  it  alleged  aa  one  of  the  groanda  of  their  defeoce, 
that  the  judgment  against  Stone  had  been  obtained  by  fraud  and  ooOusioo,  and 
brought  a  separate  action  against  the  adminiatrator  to  annal  it.  There  were 
other  grounds  of  defence,  which  it  ia  unneceasaiy  to  notice. 

The  suit  of  the  administrator  against  the  sureties,  and  that  brought  by  die 
sureties  to  annul  the  judgment  against  Stone^  were  consolidated  and  tried 
together.  The  district  court  annulled  the  judgment  and  dismissed  the  actioo 
against  the  sureties  as  in  case  of  non-suit.    The  administrator  has  appealed. 

The  power  of  attorney  under  which  Elias  Carter,  Jr.,  represented  Stoacin 
the  first  suit,  is  in  evidence.  It  is  essentially  a  special  power,  and  conferred  no 
authority  on  Carter  to  defend  that  auit.  The  plaintiff  had  aaked  for  the  appoint- 
ment of  a  curator  ad  hoc,  but  no  appointment  was  made ;  and  as  the  defeodiiBt 
was  unrepresented  in  the  proceedings,  the  judgment  rendered  againat  him  vras 
properly  annulled  and  set  aside. 

There  being  no  judgment  against  the  principal  debtor,  and  he  not  being  made  % 
party  defendant  in  the  suit  against  the  sureties,  that  action  waa  also  properly 
dismissed. 

The  judgments  in  both  cases  are  therefore  affirmed. 


Pitts  et  al.  v.  Lewis  et  al. 

It  ii  an  elementary  principle,  that  there  ig  no  vente  a  rtmiri  nnlegi  the  right  to  take  bid 
the  property,  on  refunding  the  price,  be  stipalated  in  the  act  of  tale,  lo  as  to  form  one  d 
the  reiervationi  of  it ;  and  that  if  the  stipalation  ig  appended  by  a  sabieqnent  act  to  ■ 
■ale  originally  pare  and  iimple,  it  is  either  a  reiale  or  a  promise  to  gell. 

APPEAL  from  the  District  Court  of  the  Pariah  of  Bienville,  BuUard,  I 
Land  and  Cook,  for  plaintiffs.     Spofford,  for  defendants.     By  the  court: 

RosT,  J.  The  plaintiff  sues  for  the  resolution  of  a  sale  of  slavea,  which  be 
alleges  to  have  been  a  vente  a  renurL  She  has  made  a  tender  of  the  price,  aod 
claims  the  slaves  together  with  damages  for  the  loss  of  their  services. 

The  defendant,  Martha  C.  Lewis,  the  wife  of  John  L.  Lewis,  separated  in 
property  from  him,  alleges  that  the  sale  to  her  was  absolute  and  unconditiooBli 
and  that  the  slaves  being  at  the  time  in  her  possession,  under  another  title,  the 
delivery  followed  the  act  of  transfer.  That  after  the  sale  her  husband  waa  pre- 
vailed upon  to  sign,  on  her  part,  a  gratuitous  promise  to  reconvey  to  the  vendor, 
for  the  price  stipulated  in  the  sale,  a  portion  of  said  slaves  within  two  yean, 
provided  her  circumstances  should  continue  in  such  condition  as  would  justify 
her  in  doing  so.  That  she  had  no  knowledge  of  the  instrument  sued  upoo ; 
never  assented  thereto,  and  is  not  in  a  condition  to  return  said  slaves,  haviag 
been  compelled  to  include  them,  with  other  property,  in  a  mortgage  given  by 
her  to  secure  a  loan. 

On  these  issues  there  was  judgment  in  favor  of  the  defendant.  The  plaintiff 
has  appealed. 

It  is  elementary  that  there  is  no  vente  a  remeri  unless  the  right  to  take  back 
the  property,  on  refunding  the  price,  be  stipulated  in  the  act  of  sale,  so  aa  to 
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form  one  of  the  FMervatiooB  of  it,  and  that  if  it  is  appended  by  a  subBeqaent 

act  to  a  sale  originally  pure  and  simple,  it  is  either  a  resale  or  a  promise  to        ls^m 

sell. 

In  this  case  the  act  of  sale  first  passed  was  nnconditionally  and  absolute.  The 
plaintifl'  cannot  therefore  claim  the  resolution  of  that  sale,  and  must  recover,  if 
at  all,  upon  the  subsequent  promise  of  the  defendant's  husband  to  reconvey 
certain  of  the  slaves  to  her. 

The  district  judge  appears  to  have  been  of  opinion  that  the  defendant's  hus- 
band had  no  authority  to  make  such  a  promise,  and  that  it  had  not  been  ratified 
by  her. 

We  think  that  the  evidence  in  the  record  authorizes  those  conclusions.  The 
promise  of  the  husband  being  a  new  contract,  the  defendant  may  repudiate  it, 
while  she  adopts  the  original  sale.  There  is  nothing  in  the  record  from  which 
a  waiver  of  this  legal  right  can  be  inferred. 

Judgment  affirmed,  with  costs. 

Slidell,  J.  As  I  understand  the  agreement,  as  to  redemption,  supposing  it 
to  have  been  executed  with  the  authorization  of  Mrs,  Lems^  it  does  not  create 
such  a  right  in  the  plaintiff  as  she  can  enforce.  For  the  agreement,  in  sub- 
stance, is  a  promise  to  permit  the  plaintiff  to  redeem  two  of  the  negroes,  at  a 
stipulated  sum,  provided  the  circumstances  of  the  defendant  should  hereafter 
be  such  as  to  enable  her  to  restore  them.  But  her  circumstances  have  com- 
pelled her  to  mortgage  them ;  and  the  promise,  even  if  it  had  any  binding  force, 
was  qualified  by  a  condition,  which- has  occurred,  and  this  apparently  without 
any  bad  faith  on  the  part  of  the  defendant.  It  seems  to  me,  therefore,  that 
upon  this  ground  the  judgment  ought  not  to  be  disturbed. 


Stephenson  v.  Wilson. 

This  lait  was  broaght  to  make  a  son  liable  for  a  debt  due  by  hii  father,  on  the  groand,  that 
he  (the  aon)  had  received  a  large  portion  of  hia  father's  property  daring  his  lifetime,  upon 
condition  nf  paying  hia  debts,  and  had,  after  his  death,  intermeddled  with  his  saocession, 
and  converted  its  property  to  his  own  nse.  The  prescriptions  of  three  and  five  years, 
under  articles  1176, 1380,  and  3507  of  the  Civil  Code,  do  not  apply. 

If  A  son,  on  the  death  of  his  father,  takes  possession  of  his  property  and  treat  it  as  his  own, 
witboat  any  letters  of  administration  obtained,  or  judicial  proceedings  bad,  he  will 
ander  oar  laws,  be  held  responsible  to  creditors. 

It  is  apprehended,  that  the  law  is  the  same  in  Arkansas. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo.  BuUard,  J. 
Landrum^  for  plaintiflf.  Plaintifif  contends  the  sale  under  which  James  M. 
IVUson^  defendant,  claims  the  slaves  of  his  father,  is  fraudulent,  and  as  to  them, 
null  and  void  ab  initio.  The  property  having  remained  in  possession  of  the 
vendor,  and  they  being  creditors  prior  to  the  f«le.  3  Peters,  196.  1  Cranch, 
309.  6  N.  S.  641.  U.  S.  Digest,  vol.  5,  p.  45,  sections  3903,  389,  394,  377 ; 
p.  47,  sec.  419 ;  p.  48,  sec.  442.  See  supplement  to  U.  S.  Digest,  vol.  2,  same 
pagM. 

The  defendant  had  no  shadow  or  color  of  titie  to  the  negroes  he  took  into  his 
possession,  on  the  death  of  his  father,  and  he  pretends  to  none  to  the  personal 
eflfects  he  administered.  He  was,  therefore,  an  administrator  to  his  own 
wrong,  and  liable  for  the  debts  of  his  father,  to  the  value  of  tibe  assets  he  inter- 
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•TBFwutioN    meddled  with.     17  L.  R.  333.     1  R.  R.  435.    8  L.  R.  308.    U.  S.  Digart. 
^  *•  ^       vol.  4,  p.  830,  sec.  926,  932,  936,  940;  p.  831,  sees.  943,  950,955,  956.    Set 
'^'**  '      sapplement  to  U.  S.  Digest,  vol.  1,  same  pages. 

The  sale  as  to  third  parties  had  do  effect  UDtii  after  registry.  B.  and  C.  596. 
2  L.  R.  125.     2  L.  R.  122.     6  L.  R.  263.     C.  C.  2417,  2242,  2250. 

Declaration  that  price  had  been  paid,  is  no  proof  against  third  parties.  12 
R.  R.  95. 

The  unconditional  acceptance  of  a  succession,  makes  the  acceptor  liable  for 
the  debta.     C.  C.  982,  986.    The  debtor's  property  is  a  common  pledge  to  his 
creditora.     C.  C.  3143,  3150,  1963,  1964.     4  N.  S.  174.     4  L.  R.  127. 
,    As  to  liability  and  acts  which  constitute  one  executor  de  9on  tort.  0.  S. 
Digest,  vol.  2,  p.  d02. 

Crain,  for  defendant,  cited  19  L.  R.  524.     By  the  court : 

Slidell,  J.  The  object  of  this  suit,  is  to  hold  James  M.  WiUon,  liable  fiir 
a  debt  due  by  his  father,  Jason  H.  Wilson^  upon  the  ground,  that  he  bad 
received  a  large  portion  of  the  property  of  his  father  during  his  lifetime,  under 
condition  of  paying  his  debts,  and  had,  after  his  death,  intermeddled  with  bs 
succession,  and  converted  its  property  to  his  own  use.  There  was  a  judgment 
in  favor  of  the  plaintiff  in  the  court  below,  and  the  defendant  has  appealed. 

We  have  carefully  considered  the  testimony  in  this  cause,  and  are  unable  to 
say.  that  injustice  has  been  done  to  the  defendant  by  the  judgment  below. 

It  appears  from  the  testimony  of  a  relative  of  the  defendant,  that  the  father, 
shortly  before  his  death,  conveyed  a  large  number  of  slaves  to  the  defendut; 
and  that  there  was  a  written  contract  prepared  by  the  witness,  at  the  request  of 
the  father,  which,  according  to  his  recollection,  was  signed,  whereby  the  son 
agreed  in  consideration  of  the  transfer,  to  pay  the  father's  debts,  including  thii 
to  the  plaintiff.  It  is  true,  the  witness  states,  that  the  son  subsequeotlj 
declared  to  him,  that  they  had  not  closed  that  agreement,  but  altered  the 
arrangement,  and  excluded  the  debt  due  to  the  plaintiff.  But  if  this  was  » 
the  defendant  could  have  relieved  himself  of  the  unfavorable  effect  of  ^ 
witnesses'  testimony,  by  producing  the  subsequent  agreement,  or  proYiog  i> 
contents.     This  he  has  not  done. 

If,  on  the  other  hand,  the  defendant  repudiated  altogether  the  existence  of « 
agreement  to  pay  his  father's  debts  as  the  consideration  of  the  sale,  and  relit' 
upon  the  bills  of  sale  of  the  negroes  to  himself,  which  purport  to  be  for  a  cok 
consideration  of  $6111,  he  is  met  by  the  grave  difficulties,  which  result  finoa 
the  evidence  of  his  want  of  means  to  make  such  a  cash  purchase,  the  cootin' 
ued  possession  of  his  vendor,  and  the  embarrassed  state  of  the  vendor's  afbin; 
circumstances  which  may  have  induced  the  district  judge  to  treat  the  sales  u 
simulated. 

In  addition  to  these  circumstances,  it  appears  that,  on  the  death  of  his  fiuhsr, 
the  defendant  took  possession  of  the  slaves  and  other  property,  and  treated  then 
as  his  own,  without  any  letters  of  administration  obtained,  or  judicial  proceed- 
ings had,  in  the  State  of  Arkansas,  where  the  slaves  and  effects  were.  Tbis 
intermeddling,  we  apprehended,  would  create  a  responsibility  to  creditors  under 
the  law  of  Arkansas;  and,  certainly,  under  our  jurisprudence,  would  not lesfs 
the  defendant  on  a  better  footing. 

The  prescriptions  of  three  and  five  years,  under  articles  1176,  1380  and  3507 
of  the  Civil  Code,  which  are  referred  to  by  counsel,  do  not  seem  to  us,  applict- 
ble  to  the  present  controversy. 

Judgment  affirmed,  with  costs. 
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Simpson,  Tutor,  v.  Powbll,  Administrator. 

It  ia  not  lafllcient  for  the  plaiotiff  to  make  oat  a  probable  case,  he  mait  make  it  certain. 
And  where  the  suit  ia  delaj^  until  after  the  death  of  the  penon  against  whom  the  claim 
is  alleged  to  have  existed,  and  where,  if  it  existed  at  all,  it  most  have  been  known  in  his 
lifatime,  the  testimony  should  be  pecoliarly  strong.  * 

APP£AL  from  the  District  Court  of  the  Parish  of  Caddo,  Jones,  J.    Land  aod 
Cook,  for  phuDtiif.    Roysdon  and  Spofford,  and  Crain,  for  defendant.     By 
the  court: 

RoBTf  J.  Benjamin  Davis  died  in  the  month  of  January,  1847,  leaving  as  his 
hein  Celina  Davis,  the  mother  of  the  minor,  for  whose  benefit  the  plaintiflTsues, 
Martka  Davis^  wife  of  W,  Morgan,  and  Emily  C.  Davis,  the  surviving  wife 
ud  administratrix  of  Augustus  N.  Poujell,  who  died  in  the  fall  of  1850. 

The  petition  alleges  that  Davis  had,  when  he  died,  a  sam  of  $6000  in  his 
boDse;  and  that  Powell,  who  lived  with  him  at  the  time,  took  that  sum  and 
coDverted  it  to  his  own  use.  The  prayer  is,  that  his  administratrix  be  compelled 
to  RccoQDt  to  the  plaintiff  for  one-third  of  said  amount.  In  an  amended  petition 
the  plaintiff  further  alleges,  that  Powell  received  from  Davis,  in  his  lifetime, 
the  sum  of  $3000,  to  be  invested  in  land  and  slaves,  for  which  he  never  accounted ; 
be  also  prays  judgment  for  one-third  of  said  sum.  Mrs*  Morgan  has  joined 
the  phuntiff  in  the  action,  praying  for  her  share  of  whatever  may  be  recovered. 

The  defence  is  a  general  denial.  There  was  judgment  against  the  succession 
of  Povoell  for  91700,  to  be  distributed  among  the  three  heirs.  The  defendant 
has  appealed. 

The  district  judge  states  at  large  in  his  opinion,  the  evidence  upon  which 
he  relies.  That  evidence  makes  out  a  probable  case  in  favor  of  the  plaintiff. 
But  this  is  not  sufficient,  he  should  have  made  his  case  certain ;  and  the  testi- 
mony adduced  by  him  should  have  been  peculiarly  strong  and  conclusive  to  do 
away  the  unfavorable  presumption  arising  from  the  delay  in  bringing  the  suit, 
and  from  the  fact  that  it  was  not  commenced  until  after  the  death  of  Powell, 
althongh  the  main  fact  upon  which  it  rests  must,  if  it  existed,  have  been 
known  to  the  chiMren  of  Davis  at  the  time  it  occurred. 

There  is  no  direct  proof  of  the  taking  of  the  money  by  Powell,  or  anything 
ioconsistent  with  the  hypothesis  that  if  money  of  Davis  came  mto  his  posses- 
8k>n,  it  was  given  to  hiih  by  Davis  himself. 

As  the  judgment  bek>w  was  for  tlie  plaintiff,  we  would,  perhaps,  have 
remanded  the  case  but  for  some  circumstances  which  the  record  discloses.  One 
witness  testified  much  more  positively  in  favor  of  the  plaintiff  than  any  other, 
bat  his  testimony  is  so  pregnant  with  falsehood  that  the  district  judge  has  taken 
DO  notice  of  it  in  his  elaborate  opinion.  It  is  shown  that  this  witness  resides  out 
of  the  parish  in  which  the  case  was  tried ;  that  the  plaintiff  went  for  him  and 
procured  his  personal  attendance  at  two  successive  terms  of  the  court.  We  will 
not  give  the  opportunity  of  renewing  such  exhibitions. 

It  is  ordered  that  the  judgnoent  in  this  case  be  reversed,  and  that  there  bd 
judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 
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Edward  Baker  f.  ni.  e.  v,  Susan  Tabor. 

Altboagb  the  muter  of  a  slave  may  have  loet  his  right  o(  domicion  over  him,  by  receiTiog 
Irom  him  a  lom  of  money  for  hit  emancipation,  and  by  permitting  him  to  enjoy  hit  liberty  fix 
more  than  ten  yean,  the  act  of  emancipation,  paaeed  according  to  the  formt  of  law,  can 
alone  give  the  slave  the  tUUut  of  a  free  man,  which  he  mnsthave  before  he  can  prosecate 
in  a  conrt  of  jaatice  any  claim,  except  hia  claim  for  freedom. 

He  may  appear  in  coart  to  claim  his  freedom  before  emandpation. 

Hm  master  may  claim  in  his  own  name,  the  benefit  of  any  contract,  and  the  damages  resolt- 
ing  from  the  breach  of  any  contract  entered  into  by  the  slave,  not  emancipated  scoordin^; 
to  the  forms  of  law. 

The  right  of  the  master  to  claim  the  services  of  his  slaves  may  cease,  but  his  doty  to  protect 
them,  terminates  only  with  their  life. 

AFFEALt  from  the  District  Coart  of  the  Parish  of  Caddo,  JoneSf  J.  Hodge 
aod  Turner,  and  Buekner,  for  plaintiff.  Roysdon  and  Spofford,  for  defen- 
dant.    By  the  coart: 

R08T,  J.  The  defendant  excepted  to  the  action  in  this  case,  on  the  ground,  that 
thepHuntiff  was  born  a  slave;  that  he  has  never  been  emancipated  in  conformity 
with  the  laws  made  for  the  emancipation  of  slaves,  aod  is  without  capacity  to 
stand  in  judgment.  The  exception  was  sustained  in  the  court  below,  and 
the  plaintiff  has  appealed. 

The  fiicts  are  as  stated  by  the  defendant,  and  the  legal  inference  which  growi 
from  them,  is  inevitable.  Although  the  plaintiffs'  master  may  have  lost  hit 
right  of  dominion  over  him*  by  receiving  from  him  a  sum  of  money  for  hii 
emancipation,  and  by  permitting  him  to  enjoy  his  liberty  for  more  than  ten 
yean,  the  act  of  emancipation  passed  according  to  the  forms  of  law,  can  alooe 
give  him  the  status  of  a  free  man,  which  he  must  have  before  he  can  prosecoti 
a  claim,  such  as  this,  in  a  court  of  justice.  Before  emancipation,  he  can  oo)f 
appear  in  court  to  claim  his  freedom. 

We  are,  therefore,  under  the  painful  necessity  of  affirming  the  judgment 

We  deem  it  our  duty  to  state,  the  cause  of  the  plantiff  appears  to  us  a  juit 
one ;  and,  that  he  is  not  without  a  remedy.  His  master  may  claim,  in  his  own 
name,  the  benefit  of  the  contract  entered  into  by  him,  and  the  damages  resukiog 
from  the  breach  of  it  by  the  defendant,  and  he  will,  no  doubt,  deem  it  his  dotj 
to  do  80. 

The  right  of  the  master  to  claim  the  services  of  his  slaves  may  cease,  but  his 
duty  to  protect  them,  terminates  only  with  their  life.  Even  after  emancipatioo. 
he  is  bound,  not  only  to  protect,  but  also  to  maintain  them,  when  they  are  do 
longer  able  to  maintain  themselves. 

The  judgment  is  affirmed,  with  costs,  without  prejudice  to  a  future  actiou. 
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Green  Hill  i;.  Sj^ydek,   Administrator. 

Thifl  guit  was  brought  upon  a  jadgment  obtaioed  in  Mississippi.  The  statute  of  limitations 
was  plead  in  defence.  The  pica  was  held  to  be  bad,  because  the  statute  did  not  apply  in 
coDseqaence  of  the  absence  of  the  defendant  from  the  State  of  Mississippi.  Hutchin- 
son's Code,  831,  sec.  11. 

When  a  suit  has  been  brought  against  A  and  B,  as  partners,  using  the  name  and  style  of  A 
and  B,  upon  a  negotiable  note  made  by  them  as  partners,  the  judgment  obtained  will  be 
considered,  at  common  law,  a  jadgment  in  solido. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Bullard,  J. 
Crain  and  Spofford^  for  plaintiff.    Latoson^  for  defendant.    By  the  court : 

Dunbar,  J.  This  suit  was  brought  to  recover  of  the  defendant,  the  amount 
of  a  judgment  which  the  plaintiff  obtained  against  Notley  Gilmore  and  Thmnas 
D.  Connelly  in  the  State  of  Mississippi.  The  defendant  pleaded  a  general 
denial,  payment,  and  the  prescription  of  seven  years,  to  plaintiff's  cause  of 
action,  under  the  statute  of  limitations  of  the  State  of  Mississippi,  passed  the 
24th  February,  1844,  prohibiting  any  action  of  debt  on  any  judgment  of  that 
State,  seven  years  after  its  rendition.  He  also  further  pleaded,  that  Thomas 
D.  Connell  was  only  liable  for  one  half  of  l3ie  plaintiff's  demand,  because  the 
judgment  was  not  in  solido.  On  the  trial  of  the  case,  the  laws  of  Mississippi 
were  given  in  evidence;  there  was  judgment  against  the  defendant  for  the 
whole  amount  claimed,  and  he  has  taken  this  appeal. 

We  find,  by  reference  to  the  law  of  limitations  of  actions,  remedies,  &c.,  of 
the  State  of  Mississippi,  (Hutchinson's  Code,  831,  sec.  11,)  it  is  provided  :  ''  If 
any  person  or  persons  against  whom  there  is,  or  shall  be,  any  cause  of  action, 
as  specified  in  the  preceding  sections  of  this  act,  (except  for  the  recovery  of 
lands,  tenements,  hereditaments  or  leases,  for  a  term  of  years)  is,  are,  or  shall 
be,  out  of  the  State  at  the  time  of  such  cause  of  action  occurring,  or  at  any 
time  during  which  a  suit  might  be  sustained  on  such  cause  of  action,  then  the 
person  or  persons  who  are  or  shall  be  entitled  to  such  action,  shall  be  at  liberty 
to  commeDce  the  same  against  such  person,  after  his,  her,  or  their  return  to 
this  State ;  and  the  time  of  such  person's  absence,  shall  not  be  computed  a  part 
of  the  time  limited  by  this  act."  The  evidence  in  this  cause  shows,  that  Thomas 
D.  Connell  moved  to  the  parish  of  Bossier,  in  the  State  of  Liouisiana,  in  Febru- 
ary, 1845,  where  he  remained  until  the  day  of  his  death,  without  having 
returned,  in  the  intermediate  time,  to  the  State  of  Mississippi.  The  judgment 
now  sought  to  be  enforced  against  his  administrator,  was  rendered  in  Missis- 
sippi, on  the  17th  May,  1841.  It  is  therefore  clear,  that  even  by  'the  laws 
of  Mississippi,  an  action  of  debt  could  be  maintained  against  his  administrator 
on  this  judgment,  under  the  circumstances  above  related.  This  view  of  this 
portion  of  the  defence,  will  render  it  unnecessary  for  us  to  decide  whether  the 
law  of  prescription  of  Louisiana,  should  control  this  case. 

It  is  contended  on  the  part  of  the  defendant,  if  this  debt  is  not  prescribed, 
yet,  that  he  is  liable  fo^  only  one  half  of  it,  as  the  judgment  is  not  in  solido. 

It  appears,  from  the  record,  that  the  suit  in  Mississippi  was  brought  by  the 
plaintiff  against  Grilmore  and  Connell  as  partners,  using  the  name  and  style  of 
Qilmore  and  CowuU,  upon  a  negotiable  note  made  by  them  as  partners,  paya- 
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Omsh  HIJ.L  bie  to  the  piautiff  or  beuer  lor  vihio  recobad,  mud  Cfaat  the  jadgmeBt  now 
SmrosB.  0oed  upooi  wii  rendered  agiuiial  tfaem  in  that  capedtjr-  We  tfaiok  tben cube 
no  doubt,  that  at  common  hw,  which  prevaib  in  Bnanaaippi,  this  wooldbe  eon- 
sidered  a  judgment  in  $olido.  It  ia  farther  contended,  that  the  defendaot  ■ 
entitled  to  a  credit  lor  a  payment  made  to  the  aheriff  in  Miaaiaappi,  eadoiied 
upon  the  execntion  which  iaaned  npon  the  judgment  of  certain  bank  notas  of 
a  bank  in  Alabama,  and  an  order  for  a  amafl  amount  on  the  cleik  of  the  ooart 
There  is  no  evidence  to  aatiafy  ua,  that  the  plaintiflf  ever  aanctioned  such  a  pty- 
ment  to  the  aherifTtor  that  he  had  any  notice  thereof.  This  payment  cannot, 
therefore,  be  aUowed. 
The  judgment  of  the  diatrict  court  ia  affirmed,  with  coata. 


Same  Case — On  a  Re-hearing. 

hi  thia  cMe,  defendaot  claimed  a  credit  for  a  payment  made  to  tbe  aheriil  in  MiMiMippi,  tod 
eodorted  upon  tbe  ezecotion.  By  the  Court :  "It  baa  been  beld  by  the  Coort  of  Enwi  tad 
Appeal*  in  tbe  Bute  of  Miaaiuippi,  and  by  the  Sopreme  Coort  of  the  United  Statea,  Id  a 
case  coming  from  that  State,  that  lapae  of  time  waa  aofficieot  gxoond  for  iaferriog  the 
implied  aanction  of  the  plaintiff  to  tbe  act  of  an  officer  who  bad  collected  oncorrent  notea.*' 
We  will,  therefore,  amend  the  decree  which  baa  been  rendered  in  thia  caa^  by  aUowin; 
the  aforeaaid  credit. 

By  the  court : 

DuiVBAR,  J.  A  re-hearing  faaa  been  granted  in  thia  case,  upon  the  groundt 
that  the  defendant  is  entitled  to  a  credit  of  two  hundred  and  five  dolhurs  and 
ninety-one  cents,  which  appears  from  the  return  of  the  sheriff  of  Choctaw 
county,  Mississippi,  on  the  execution  issued  against  him  in  that  State,  which  is 
in  the  following  words  :  **  Received  of  Thomas  D,  Canndl,  one  hundred  and 
eighty-eight  dollars  and  ninety-aix  cents,  in  the  bills  of  the  bank  of  the  State  of 
Alabama,  on  this  execution,  October  7th,  1842 ;  also,  James  Phagan,  clerk  of 
the  Circuit  Court  of  Winston  county,  order  for  sixteen  dollars  ninety-five  ceoti, 
October  7th,  1842.     Edward  Johrsoit,  Sheriff,  C.  C* 

We  find  from  authorities  furnished  since  our  first  opinion  was  rendered,  that 
it  has  been  held  by  the  Court  of  Errors  and  Appeals  in  tbe  State  of  Missis- 
sippi,  and  by  tbe  Supreme  Court  of  the  United  States,  in  a  case  coming  up 
from  that  State,  **  that  lapse  of  time  was  sufficient  ground  for  inferring  the 
implied  sanction  of  the  plaintiff  to  the  act  of  an  officer  who  had  collected 
UDCurrent  notea."  Woodward  v.  Fisher  etaL^t  11  S modes  and  Mai-shall,  303. 
Buchanan,  Hagan  8f  Co,  v.  Terinin,  2  Howard,  S.  C  Rep.  258.  We  will, 
therefore,  amend  the  decree  which  baa  been  rendered  in  this  caae,  by  altowing 
the  aforesaid  credit. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be  so  amended, 
as  to  allow  a  credit  to  the  defendant  of  two  hundred  and  five  dollars  and  ninety- 
one  cents,  as  of  the  7th  October,  ]  842 ;  and,  that  the  said  judgment  be  in  all 
other  respects  affirmed,  the  appellee  to  pay  the  costs  of  this  appeal. 
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Washington  Jenkins  v.  The  Parish  of  Caddo. 

He  wbo  lelli  a  debt  or  an  incorporeal  right,  warrant!  ita  eziitence  at  the  time  of  the  trans- 
fer, thoogh  no  warranty  be  mentioned  in  the  deed. 

Btod  in  caae  of  itipiilation  of  no  warranty,  the  seller,  in  eaae  of  eviction,  is  liable  to  a  reati- 
tation  of  the  price,  unless  the  bayer  was  aware  at  the  time  of  the  sale  of  the  danger  of 
the  eviction,  and  purchased  at  his  peril  and  risk. 

The  foHowing  order  is  not  a  bill  of  exchange :  **  On  demand  please  pay  to  the  order  of  IV. 
J.  the  sum  of  seven  thousand  dollars,  according  to  a  donation  made  by  the  Shreveport 
Tbwn  Ckmipany  to  the  parish,  the  same  to  be  in  accordance  with  a  resolution  of  the  police 
jury,  passed  October  6,  1840.'*  It  commences  with  a  direction  to  pay  a  sum  certain.  011' 
demand,  but  it  ia  qualified  by  the  subsequent  reference. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Bullardj  J.    Roys- 
don  and  Spoffordy  for  plaiDtifT.     Terrell  and  Hodge,  for  defendant.     By 
the  conrt : 

Slidell,  J.  This  suit  was  brought  by  the  pfaiiDtiflT,  to  rescind  the  sale  of 
certain  lots  of  ground,  or  to  recover  the  sum  of  four  thousand  dollars,  alleged  to 
be  due  him  by  the  parish  of  Caddo.  He  represents  that,  on  the  4th  day  of 
November,  1840,  he  sold  to  the  parish  of  Caddo  certain  lots  of  ground;  that 
the  consideration  of  said  sale  was  the  sum  of  eight  thousand  dollars,  seven 
thousand  to  be  paid  to  him  in  a  draft,  to  be  drawn  by  the  president  of  the  police 
jury  of  said  parish  on  the  Shraveport  Town  Company,  and  one  thousand  by 
draft  on  the  treasurer  of  the  parish.  He  admits  that  the  last  mentioned  sum 
has  been  paid.  He  also  avers  that  he  was  induced  to  believe  that  said  company 
'waa  indebted  to  the  parish  in  the  sum  of  seven  thousand  dollars,  and  that  he 
agreed  to  take,  in  part  payment  of  the  purchase  price  of  his  lots,  the  draft  afore- 
aaid,  and  to  release  the  parish  from  the  payment  of  the  same.  He  also  alleges, 
that  the  said  company  was  never  indebted  to  the  parish  of  Caddo  in  any  amount. 
He  admits  that  he  has  received  three  thousand  dollars  upon  the  draft,  and  states 
that  he « has  credited  this  amount  upon  the  seven  thousand  due  him  by  the 
parish ;  and  avers  that  he  has  been  unsuccessful  in  a  suit  against  the  four  mem- 
bers of  the  company,  who  refused  to  pay,  upon  the  draf^. 

The  defendant  pleaded  the  general  issue,  and  also,  that  the  property  was  pur- 
chased with  the  understanding  that  plaintiff  was  to  receive  the  draft  in  part 
payment  of  the  price  of  the  lots,  without  any  recourse  whatever  on  the  parish. 
The  prescription  of  five  and  ten  years  is  also  pleaded. 

There  was  judgment  for  the  plaintiff  for  four  thousand  dollars,  with  the  ven- 
dor's privilege,  upon  the  Jots  sold.    The  defendant  has  appealed. 

The  facts  of  this  case,  so  far  as  they  are  disclosed  by  the  evidence,  are  as 
follows :  The  police  jury  of  the  parish  of  Caddo  were  about  to  determine  the 
aite  of  a  court  house  The  subject  was  one,  we  may  reasonably  presume,  of 
mnch  interest  to  owners  of  property  in  the  parish,  as  it  might  probably  enhance 
the  value  of  lots  near  the  place  which  might  be  chosen.  There  appears  to  have 
been  in  existence,  in  1840,  an  association  of  individuals  styled  the  Shroveport 
To'wn  Company,  and  composed  of  seven  members,  Angus  McNeil^  Bmkrod 
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Jenkins,  Henry  M.  Shreve,  Slurges  Sprague,  Thomas  F.  WiUiamstm,  Jama  B. 
Pickett  and  the  firm  of  Cane  and  Bennett. 

The  plaintiff  and  another  person  offered  lots  to  the  police  jury.    The  propo- 
sition of  the  plaintiff  was,  after  a  good  deal  of  discussion,  considered  the  most 
advantageous;  and,  accordingly,  on  the  4th  November,  1840,  a  notarial  act  ^m 
eiecuted,  in  which  the  plaintiflT  sells  to  the  parish  of  Caddo,  represented  by  its 
poliee  jury,  three  lots  of  ground  in  Shreveport  and  the  buildings  tfiereon,  for  the 
price  of  98000,  payable  in  the  following  manner,  as  recited  in  the  deed:  '*  Seven 
thousand  dollars  to  be  paid  in  a  draft,  drawn  by  the  president  of  the  police  jary, 
and  signed  by  him  as  their  authorized  agent,  the  draft  to  be  drawn  on  the  ShreYe- 
port  Company,  and  to  be  received  at  par  value  without  any  subsequent  recoane 
to  law  or  equity  upon  said  parish  or  its  acting  agents.     Also,  a  draft  for  a  tboa- 
sand  dollars,  to  be  drawn  and  executed  by  said  J%omas  Craighead  PorUr,  aa 
agent  of  the  police  jury,  duly  authorized  to  draw  on  the  treasurer  of  said  pariah, 
Daniel  IV.  Edgerley^  for  the  abovementioned  amount."    The  deed  recites,  that 
it  is  executed  by  the  president  of  the  police  jury,  under  the  authority  of  a 
special  resolution  of  the  police  jury,  dated  6th  October.     We  find  no  copy  of  it 
ID  the  transcript,  and  are  left  in  ignorance  of  its  contents,  except  so  far  as  they 
may  be  inferred  from  the  action  of  the  president.    The  draft  on  the  treasurer 
hns   been  paid.    The  draft  on  the  Shreveport  Company  is  in  the  followiiig 
form: 

**$7000.     Shreveport,  November  4,  1840.     On  demand  please  pay  to  the 
order  of  Washington  Jenkins  the  sum  of  seven  thousand  dollars,  according  to  a 
donation  made  by  the  Shreveport  Town  Company  to  the  parish,  the  same  to  be 
in  accordance  with  a  resolution  of  the  police  jury,  passed  October  6, 1840. 
••  Tho's.  C.  Porter,  President  of  Police  Jury. 

"  Mr.  Bushrod  Jenkins,  parish  of  Caddo,  Treasurer  of  Shreveport  Town 
(/ompany." 

Upon  this  draft  the  plaintiff  admits,  in  his  petition,  that  he  has  received  $3009 
from  Bushrod  Jenkins,  James  H.  Cane  and  ThoTMis  F.  Williamson,  three  d 
the  members  of  the  company.  But  the  draft  also  exhibits  an  acceptance,  of  the 
following  tenor :  '*  I  accept,  for  one  thousand  dollars,  to  be  paid  out  of  the  Dot«e 
in  the  hands  of  B.  Jenkins,  treasurer  of  the  Shreveport  Company.  W.  W- 
George,  curator  of  succession  of  S.  Spragtie.^*  The  draft  exhibits  acceptances, 
in  a  similar  form,  by  Williamson  and  Cane,  for  $1000  each,  and  an  absolnte 
acceptance  for  the  amount  by  B.  Jenkins. 

Tt  is  admitted  that  the  lots,  described  in  the  act  of  sale,  have  always  been 
used  for  parochial  purchases  since  the  sale.  The  court  house  was  established 
upon  it. 

Angus  McNeil  was  examined  as  a  witness,  by  the  pkintiff,  under  commissioo. 
His  testimony  is  loosely  taken.  The  sabstance  of  it  is,  that  he  was  well 
ncqiiniiited  with  the  affairs  of  the  Shreveport  Company,  but  that  he  removed 
from  the  parish  in  June  or  July,  1840,  up  to  which  time  he  acted  as  its  presi- 
dent. He  snys  his  impression  was,  that,  as  president,  he  offered  the  police  jury 
seven  thouRnnd  dollars  if  they  would  locate  the  county  seat  at  Shreveport,  but 
they  never  did  so  locate  it  as  long  as  he  remained  at  Shreveport.  He  declares  that 
he  is  satisfied  that  the  Shreveport  Company  never  owed  the  parish  anything: 
but  in  answer  to  the  inteiTogatory  put  by  the  defendant,  "  What  induced  the 
compnny  to  agree  to  pay  each  one  thousand  dollars  V  he  says.  •*  The  induce- 
ment was  to  have  the  county  seat  located  at  Shreveport.** 


MONROE,  OCTOBER,  1863. 


561 


There  is  an  admuaion  in  the  statement  of  evidence,  that  Bushrod  Jenkinif 
Cane^  and  JVilliamson^  each  voluntarily  paid  $1000  on  the  draft,  but  that  the 
others  denied  their  indebtedness,  and  have  paid  nothing.  That  the  plaintiff 
brought  two  suits  against  those  members  for  their  proportion,  which  terminated 
in  favor  of  those  defendants.  One  of  those  suits  was  against  PicketVs  heirs ; 
and  a  witness,  who  was  attorney  for  the  plaintiff  in  that  suit,  testifies  that  he  got 
all  the  testimony  he  could  in  that  suit,  and  used  unusual  diligence  in  its  prose- 
cution, but  lost  it  on  the  merits. 

Upon  what  ground,  particularly,  the  suits  were  defeated,  does  not  appear. 

The  draft  for  $7000  was  given  in  part  payment  of  the  price  of  the  pur- 
chase. Under  the  facts,  so  far  as  they  have  been  disclosed,  it  was,  in  legal  con- 
templation, the  transfer  of  a  debt  for  a  valuable  consideration,  to  wit,  the  land 
conveyed  to  the  transferror  by  the  transferree.  The  general  rule  is,  that  he 
who  sells  a  debt  or  an  incorporeal  right,  warrants  its  existence  at  the  time  of  the 
transfer,  though  no  warranty  be  mentioned  in  the  deed.  Civil  Code,  art.  2616. 
The  principle  recognized  by  this  article  is  well  stated  by  Domat.  **  A.B  in 
the  sales  of  movables  and  immovables,  natural  warranty  obliges  the  seller  to 
deliver  and  warrant  a  thing  which  is  in  being ;  so  likewise  in  the  sales  or  con- 
veyances of  rights,  such  as  a  debt,  an  action,  an  inheritance ;  natural  warranty 
obliges  the  transferror  to  transfer  a  right  which  subsists,  a  debt  which  is  due,  an 
inheritance  which  has  fallen,  an  action  which  may  be  prosecuted ;  and  if  the 
transferror  had  not  the  right  which  he  sells  and  transfers,  the  sale  would  be  null, 
and  he  would  be  bound  to  restore  the  price  and  make  good  the  damages  of  the 
buyer  or  transferree.*'    See  also  ToUr  v.  Stoayze,  2  Aon.  880. 

But  although  such  is  the  general  rule  of  law,  there  is  no  doubt  the  contract- 
ing parties  may  make  a  law  for  themselves,  and  diminish  or  restrain«by  their 
convention,  the  responsibility  which,  in  their  silence,  the  law  would  attach  to 
their  agreement.  And  this  leads  us  to  consider  whether,  in  the  present  case, 
the  parties  have  so  agreed,  as  to  take  the  case  out  of  the  general  rule. 

It  is  said  they  have  done  so  by  the  clause  in  the  deed  which  declares,  that  the 
draft  was  **  received  at  par  value  without  any  subsequent  recourse  to  law  or 
equity  upon  said  parish  or  its  acting  agents."  But  we  are  of  opinion  that  this 
clause  has  not  such  an  effect.  The  claim  was  not  transferred  as  a  mere  chance ; 
there  is  nothing  to  show  that  the  transferree  whs  informed,  at  the  time,  of  an 
uncertainty  of  the  existence  of  the  claim,  and  purchased  it  at  his  own  risk  and 
peril.  Under  such  circumstances  the  stipulation  must  be  construed,  as  dispens- 
ing the  transferror  from  refiponsibility  for  the  solvency  of  the  Shreveport  Com- 
pany, but  not  from  the  implied  wan'anty  of  the  existence  of  the  debt.  The 
principle  which  controls  this  question  is  found  in  that  article  of  our  code,  which, 
in  treating  of  the  contract  of  sales,  declares  that  even  in  case  of  stipulation  of  no 
warranty,  the  seller,  in  case  of  eviction,  is  liable  to  a  restitution  of  the  price, 
unless  the  buyer  was  aware,  at  the  time  of  the  sale,  of  the  danger  of  the  eviction, 
and  purchased  at  his  peril  and  risk.  Civil  Code,  art.  2481  See  also  Pothier 
vente  No.  186.    Troplong  vente  936  et  seq. 

Before  leaving  this  branch  of  the  subject,  it  is  proper  to  observe  that  we  do 
not  look  upon  the  draft  as  a  bill  of  exchange,  a  contract  which  would,  under  the 
commercial  law,  be  controlled  by  different  rules.  It  is  not  so  on  its  face.  It  is  I 
true,  it  commences  with  an  order  to  the  drawee  to  pay  a  sum  certain,  on  demand, 
but  it  is  qualified  by  the  subsequent  reference  to  a  donation,  and  a  resolution,  in 
accordance  with  which  the  payment  is  to  be  made,  and  the  nature  of  which  is 
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anexplained  by  thn  inBtnunent  and  nndisckMed  by  the  eiydence.  The  lUpiiIi- 
tions  ID  the  deed  also  show  that  it  waa  not  intended  the  drawer  shonld  aasame 
the  attitude  of  an  ordinary  drawer  of  a  bill. 

We  come  now  to  the  inqniry,  whether  there  wbb,  at  the  time  of  the  sale,  no 
existing  liability  by  the  Shreveport  Town  Company,  or  its  memben,  to  the 
parish  of  Caddo. 

Upon  this  point  we  have  no  hesitation  in  saying,  that  the  judgment  of 
the  district  court  is,  in  part,  manifestly  erroneous ;  and,  as  to  the  residue  of 
the  case,  it  is  presented  in  such  a  manner,  by  the  evidence,  as  to  leave  oor 
minds  in  doubt  aa  to  the  true  merits  of  the  controversy. 

We  have  seen  that  this  company,  which  waa  incorporated,  consisted  of  seven 
members.  The  plaintiff  took  acceptances  from  four  of  those  members  for  their 
proportion  of  $1000  each.  Those  who  thus  accepted  have  paid.  One  of  them 
has  not  paid ;  but  by  taking  his  acceptances,  the  nature  of  which  is  above  men- 
tioned, the  plaintiff  clearly  took  him  as  his  debtor  ^o  tonto.  and  extiogoisfaed 
any  claim  he  might  have  for  recourse  jpro  tanto  upon  the  defendant.  It  is  inad- 
missible for  the  plaintiff  now  to  say,  that  as  to  this  amount,  the  claim  transferred 
had  00  existence,  and  that  the  implied  warranty  has  been  falsified. 

With  regard  to  the  liability  of  the  other  members  of  the  company  who  have 
not  paid,  so  much  of  the  nature  of  the  transaction  is  left  undiscloeed,  that  we  are 
nnable  to  speak  with  certainty  as  to  the  rights  of  the  parties.  The  resolution 
of  the  police  jury  of  6th  October  is  not  before  ns,  nor  is  the  donation  made  by 
the  Shreveport  Town  Company  to  the  parish,  which  is  spoken  of  in  the  draft 
Kor  are  we  informed  of  the  precise  grounds  upon  which  the  suit  agaiort 
PickeWs  heirs  was  lost.  On  the  other  hand,  although  ten  years,  save  a  fractioD 
of  a  single  day,  bad  elapsed  from  the  time  when  the  plaintiff  received  the  draft 
to  the  institution  of  this  suit,  no  attempt  whatever  was  made  in  this  k>ng  intent! 
to  recur  to  the  defendant.  The  staleness  of  the  demand  casts  a  shade  over  tbc 
plaintiff's  pretensions,  which  justifies  a  court  of  justice  in  requiring  a  more  sat- 
isfactory showing  than  has  been  made  in  this  case,  to  hold  the  defendant  liable 
for  this  large  amount. 

Judgment  reversed  and  the  cause  remanded ;  costs  of  appeal  to  be  paid  by 
the  plaintiff. 


John  Temple  v.  Moses  Smith. 


A  lignttare  may  be  proved  by  meant  of  comparison  with  other  docnments,  signed  by  the 
party  against  whom  the  proof  is  to  be  made,  whether  such  other  docamenta  are  anthentk, 
or  their  genaineness  is  first  satisfactorily  proved. 

This  doctrine  applies,  not  only  to  cases  when  the  instniment  to  be  proved  !■  the  immediate 
basis  of  the  action,  bnt  also  to  cases  where  the  instrument  is  offered  aa  a  matter  of  evi- 
dence npon  incidental  questions. 

The  testimony  of  experts,  sworn  to  give  evidence  upon  the  compariaon  of  signatarea,  shoold 
be  considered,  and  acted  apon  with  moch  caation  by  a  jary,  who  are  not  boand  to  sar 
render  their  own  opinions,  formed  by  their  own  comparison,  to  the  opinions  of  witnessss, 
however  experienced. 

APPEAL  from  the  District  Court  for  the  Parish  of  Morehouse.    Sharp,  J. 
Parsons  and  Newton,  for  plaintiff.    When  a  party  denies  his  signature  or 
his  writing,  (as  in  this  instance,)  it  maybe  proved  in  three  different  ways,  either 
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bjr  persons  who  law  ^im  write  it,  or  by  porsons  who  have  frequently  seen  him       Tzutijg 
write  and  sign  his  name,  or  by  comparison.     C.  P.  art.  325.     C.  C.  2241 .    2  M.        ^.J- 
R.  212.    3  M.  R.  360.     9  L.  R.  406.     16  L.  R.  173.  ^**^"* 

Plaintiff  could  not  be  restricted  to  the  manner  of  making  the  proof,  because 
the  latter  clause  of  art.  326,  C.  P.  expressly  declares,  that  the  proof  by  wit- 
nesses shall  not  exclude  the  proof  by  experts  or  comparison. 

McOuire  and  Ray,  for  plaintiff.  Comparison  of  handwritings  is  one, 
and  a  v^ry  general  mode  of  proof,  in  the  common  law  courts.  Greenleaf 
on  Evidence,  §  676,  says:  **AII  evidence  of  handwriting,  except  when  the 
witness  saw  the  document  written,  is,  in  its  nature,  comparison."  But 
the  mode  of  the  witness  acquiring  the  knowledge  to  enable  him  to  insti- 
tute the  comparison,  seems  to  be  the  great  difficulty.  Two  modes  of 
acquiring  that  knowledge  are  stated  in  §  677,  to  be  considered  sufficient: 
both  these  modes  imply  a  personal  knowledge  in  the  witDPSs  of  the  hand- 
writing. There  are  two  universally  admitted  exceptions  to  this  rule  in  §  678, 
the  second  of  which  applies  to  this  case  very  nearly,  as  one  of  the  documents 
used  for  the  comparison,  is  the  bond  signed  by  defendant  in  this  case,  to  release 
the  attachment.  But  the  direct  question  in  this  case,  whether  papers  irrelevant 
to  the  record  may  be  admitted,  for  the  sole  purpose  of  creating  a  standard  of 
comparison  of  handwritings,  seems  to  have  been  very  elaborately  discussed  in 
the  case  of  Doe  v.  Stuekermen^  6  Ad.  and  El.  703,  in  which  case  the  King's 
Bench  were  equally  divided — Lord  Denman,  C.  J.,  being  in  favor  of  receiving 
them.  Greenleaf,  §  681,  says:  **The  American  decisions  are  far  from  being 
Dniform  on  this  question.''  In  Massachusetts,  Maine  and  Connecticut,  such 
evidence  is  uniformly  admitted,  and,  with  some  restrictions,  in  many  other 
States.  On  this  point,  we  would  respectfully  refer  to  the  very  lacid  and  able 
argument  of  Mr.  Evans  in  his  2d  vol.  of  Pothier,  p.  185,  and  to  Lord  Denman's 
argument  in  the  case.  5  Ad.  and  El.  422  to  429.  4th  vol.  Hill  and  Cowens' 
notes  to  Philips  on  Evid.  pp.  1330,  1331 — authorities  from  Massachusetts,  Con- 
necticut and  Louisiana. 

There  is  still  another  reason  why  experts  should  have  been  appointed  in  this 
case.  The  document  *A'  is  evidently  an  attempt  at  disguising  the  real  hand- 
writing, and  experts  are  always  received  to  testify  whether  the  writing  is  a  real 
or  feigned  hand,  and  may  compare  it  with  other  writings  already  in  evidence 
in  the  case.  See  note  4  to  §  680  of  Greenleaf  on  Evid.,  and  the  authorities 
there  cited. 

Todd  and  Rohinsouy  and  Boalner,  for  defendant.  We  fully  concur  with 
the  plaintifTs  counsel  in  some  of  the  positions  assumed  by  them,  in  the 
argument  of  their  points.  For  instance,  they  state  **that  document  *A' 
is  not,  ID  the  sense  of  art.  324,  C.  P.,  the  foundation  of  the  suit,  and 
therefore  is  not  subject  to  the  modes  of  proof  therein  specified.  We  agree 
with  them  further,  that  article  325,  C.  P.,  is  an  exception  to  the  general  rule  of 
evidence,  and  must  be  confined  to  cases  to  which  it  clearly  applies. 
They,  however,  contend,  that  article  2241  of  the  Civil  Code,  lays  down  the 
general  rule  for  proving  handwriting  and  signatures  in  all  cases.  So  far 
from  this  being  the  case,  the  last  article  referred  to  is  modified  and  superseded 
by  art.  326,  C.  P.,  as  was  decided  in  the  case  of  Plicque  and  Le  Beau  v. 
LaBranehe  ei  al.  9  L.  R.  562.  They  therefore  must  refer  to  the  same  class  of 
cases.  And  from  this,  it  results,  that  there  is  no  express  provision  in  either  code 
for  the  proof  of  handwriting  and  signatures,  except  of  such  documents  as  are 
embraced  in  the  articles  referred  to.  That  is.  of  such  only  as  form  the  basis  of 
the  action,  and  where  the  defendant  has  been  called  on  expressly  to  avow  or 
disavow  his  signature.  Nor  has  this  question  been  settled  by  the  decisions  of 
this  court;  all  the  decisions  cited  by  the  counsel  applying  only  to  cases  where 
the  document  to  be  proved  formed  the  basis  of  the  action,  and  therefore  coming 
under  the  rule  of  the  articles  referred  to. 

We  mast  therefore  resort  to  elementary  works  on  eridence,  and  the  decisions 
of  other  tribunals,  to  settle  this  point;  and  we  think  that  an  examination  of 
these,  will  satisfy  the  court  that  our  position  is  correct. 

All  the  old  common  law  authorities  are  most  decidedly  against  this  mode  of 
prpof :  it  is  a  mode  almost  at  one  time  unknown  to  the  common  law,  and  never 
resorted  to  in  any  instance.  The  attempt  to  introduce  it  under  that  system,  has 
been  comparatively  of  recent  date ;  but  the  current  of  decisions,  both  in  England 
and  this  country,  it  still  against  its  admissibility.    In  nearly  eveiy  State  the 
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TsHFt*       oommiiD  law  mle  hns  been  kdopted,  escloding  this  mode  of  proof.    And  w« 

J'^^        would  rnfer  the  court  to  Phillips*  EviJeace,  vol.  1,  p.  490,  Stsrkey  Ef.  p. 

***        and  to  the  notes  on  Phillips  from  page  1326  to  1331,  and  to  the  Daraeroui 
aatborities  there  cited. 

if,  however,  the  court  should  think  thst  proof  by  comparison  was  property 
allowed  in  this  case,  then  we  contend,  that  the  ruling  of  the  court  below  was 
correct,  refusing  to  permit  the  comparison  to  be  made,  either  by  witoesseB  or 
experts,  but  requiring  it  to  be  made  by  the  jury.  In  all  the  cases  cited  by 
the  counsel,  where  this  mode  of  proof  has  been  allowed,  it  will  be  fouad.  that 
it  has  been  left  to  the  jury  to  compare  the  writings,  without  aid  from  any  other 
source  to  assist  their  judgment.  It  is  the  province  of  the  jury,  to  try  the  case 
according  to  the  law  and  the  evidence.  They  are  the  real  experts,  in  all  mat- 
ters of  fact.  The  evidence  should  be  placed  before  them,  as  were  the  papers  io 
this  case,  and  they  should  be  permitted  to  make  their  own  deductions;  nor 
should  the  mere  opinions  of  any  set  of  men  be  suffered  to  go  before  them  as 
evidence,  to  aHTect  their  decisions.  A  different  rule  would  bring  about  the 
greatest  absurdities.  It  would  be,  in  many  cases,  constituting  a  different  body 
to  try  the  case,  by  whose  decision  or  opinions,  the  jury  were  to  be  entirely 
controlled,  and  would  amount  virtually  to  a  denial  of  the  right  of  trial  by  jury. 

We  think  it  unnecessary  to  discuss  the  second  objection  raised  in  the  bill  of 
exceptions,  marked  ''I,'*  in  regard  to  the  inadmissibility  of  these  papers  as  a 
basis  of  comparison,  after  the  witness  had  stated  that  he  was  acquainted  with 
the  handwriting  and  signature  of  defendant,  and  the  object  of  plaintiff  being  to 
prove  the  document  '*A"  to  be  defendants  handwriting.  The  acquaintaoce 
of  witness  with  the  handwriting  of  defendant,  was  certainly  the  best  evidence, 
and  they  should  not  have  been  permitted  to  decline  that,  and  resort  to  an 
inferior  grade  of  evidence. 

In  regard  to  the  third  and  last  objection,  raised  in  the  bill  of  exceptions  last 
referred  to,  in  regard  to  the  inadmissibility  of  the  document  marked  '*A"  under 
the  pleadings,  we  would  simply  suggest,  that  no  allegation  was  made  in  the 
petition,  charging  the  defendant  with  giving  a  pass  to  the  slave ;  yet  upon  the 
trial,  such  an  instrument  was  suddenly  introduced,  and  sought  to  be  made,  as  it 
were,  the  basis  of  the  action.  We  contend,  that  a  distinct  charge  should  bare 
been  made  in  the  petition,  of  the  pass  having  been  furnished,  in  order  to  have 
guarded  the  defendant  against  surprise,  caused  by  its  introductioo. 

Another  bill  of  exception  was  taken  by  plaintiff,  against  the  ruling  of 
the  court  below,  refusing  to  allow  the  proposed  test  of  the  accuracy  of 
the  knowledge  of  witness  Milter,  in  regard  to  the  handwriting  of  defendant 
The  reasof&s  assigned  by  the  court  for  its  decision  upon  this  point,  are  of  suffi- 
cient force  to  render  any  remarks  of  ours  unnecssary.  The  test  was  oof 
certainly  unknown  to  the  law,  and  would  lead  to  the  inconveniences  and 
absurdities  suggested  by  the  court. 

By  the  court : 

Slidell,  J.  The  petition  alleges  io  substance,  that  the  defendant  enticed, 
harbored,  and  carried  away  a  slave  belonging  to  the  plaintiff,  with  the  inteotwo 
of  depriving  him  of  his  property,  and  claims  damages  to  the  amount  of  ^e 
value  of  the  slave.  There  was  a  verdict  and  judgment  for  the  defendaut  in  the 
court  below,  and  the  plaintiff  has  appealed. 

The  most  material  matter  to  bo  considered  in  the  present  condition  of  die 
cause  is,  the  ruling  of  the  district  judge  on  a  question  of  evidence.  When  the 
negro  was  apprehended,  after  his  disappearance  from  his  master's  abode,  by  the 
officers  of  a  steamboat  on  board  of  which  he  was,  a  paper  parportiog  to  be 
B  pass,  signed  Moses  Smithy  was  in  his  possession,  and  was  produced  by  him. 
It  was  necessary  for  plaintiff's  case,  to  prove,  that  this  document  was  in  the 
handwriting  of  the  defendant  In  order  to  do  so,  the  plaintiff  offered  io  evi- 
dence a  number  of  documents  satisfitctorily  proved  to  be  written  and  signed  by 
the  defendant.  Two  of  them  are  judicial  bonds  executed  by  the  defendaot. 
One  of  them  was  executed  in  this  cause,  for  the  purpose  of  bonding  the  pio- 
peny  attached;  the  other  in  a  criminal  proceeding  agunat  SmUk^  on  a  efaaigs 


MONROE,  OCTOBER,  IWt. 

of  eDticing  away  tha  tla? e  in  queatioD.  These  docameota  having  been  offered  Timplb 
in  evidence  with  the  permission  of  the  court,  which,  we  thiolc,  was  properly  Smith- 
sUowed ;  the  plaintifT  then,  as  the  bill  of  exceptions  states,  '*  called  the  clerk  of 
the  court,  a  person  said  to  be  akilled  in  the  knowledge  of  handwriting,  and  was 
proceeding  to  ask  him  to  compare  the  handwriting  of  said  documents,  with  the 
hand  writing  of  the  document  called  a  pass,  and  to  state  to  the  court  and  jury, 
whether  or  not,  they  were,  in  his  opinion,  written  by  the  same  hand ;  to  the 
reception  of  which  evidence,  defendant,  by  his  counsel,  objected,  oo  the  ground, 
that  the  law  did  not  permit  a  party  to  call  witnesses  to  prove  a  handwriting  by 
comparison,  except  in  the  cases  provided  for  in  the  article  325  of  the  Code  of 
Practice,  and  of  the  Civil  Code,  2241,  which  objection  was  sustained  by  the 
court." 

In  support  of  the  ruling  of  the  district  judge,  the  appellee  has  invoked  the 
general  principles  of  evidence,  the  opinions  of  English  and  American  commen- 
tators, and  the  decisions  of  learned  judges  in  the  courts  of  Kogland,  and  of  our 
sister  States.  If  we  were  permitted  to  decide  the  question  upon  these  authori- 
ties, its  investigation  would  be  interosting,  and  its  solution  difficult ;  for  there  is 
certainly  diversity  of  opinion,  as  may  be  seen  by  consulting  the  elaborate  note  to 
Mr.  Phillips'  Treatise  on  Evidence,  ed.  of  1843,  vol.  4,  page  1326  to  1331.  No 
one  can  peruse,  even  cursorily,  the  learned  and  acute  disquisitions  which  this 
and  kindred  questions  have  elicited,  without  acknowledging,  that  the  subject  is 
surrounded  with  difficulties,  not  only  in  the  abstract,  but  in  reference  to  prac- 
tical results  in  the  administration  of  justice. 

But  we  are  not  permitted  to  look  to  those  sources,  being  of  opinion,  that  the 
question  is  settled  in  the  decision  of  our  own  courts,  based  upon  our  own  legis- 
lation. 

Under  the  code  of  1808,  p.  306,  art.  226,  it  is  said,  *'  that  a  signature  may  be 
proved  by  at  least  one  credible  witness  declaring  positively  that  he  knows  the 
signature,  as  having  seen  the  obligation  signed  by  the  person  from  whom  or  from 
whose  heirs  the  payment  or  execution  of  it  is  demanded,  and  if  there  be  no 
such  deposition,  the  signature  of  the  person  must  be  ascertained  by  two  per- 
sona having  skill  to  judge  of  handwriting,  appointed  by  the  judge  before  whom 
the  cause  is  pending,  which  two  persons  shall  report  on  oath,  whether  the  sig- 
nature appear  to  them  to  be  that  of  the  person  whose  it  is  alleged  to  be,  on 
their  having  compared  it  with  papers  acknowledged  to  have  been  signed  by 
hinri.'* 

By  the  amendatory  code  of  1825,  the  principle  of  comparison  as  a  means 
of  arriving  at  truth,  was  preserved,  but  with  an  enlarged  applicability.  **  If  the 
party  disavow  the  signature,  or  the  heirs  or  other  representatives  declare,  that 
they  do  not  know  it,  it  must  be  proved  by  witnesses  or  comparison,  as  in  other 
cases."     Art.  2241. 

In  the  subsequently  adopted  Code  of  Practice,  it  is  said :  •*  If  the  defendant 
deny  his  signature  in  his  answer,  or  contend  that  the  same  has  been  counter- 
feited, the  plaintiff  must  prove  the  genuineness  of  such  signature,  either  by 
witnesses  who  have  seen  the  defendant  sign  the  act,  or  who  declare  that  they 
know  it  to  be  his  signature,  because  they  have  frequently  seen  him  write  and 
sign  his  name.  But  the  proof  by  witnesses  shall  not  exclude  the  proof  by 
experts,  or  by  a  comparison  of  the  writing,  as  established  by  the  Civil  Code. 
Code  of  Practice,  art.  325. 

Under  the  above  leg^lation,  we  believe  it  has  been  a  matter  of  frequent  prac- 
tice to  prove  signatures  by  means  of  comparison  with  other  dociftnenti  signed 
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TiMPLs       by  the  party  against  whom  the  proof  is  to  be  made,  whether  ancb  other  doea- 
Smith.        ments  are  authentic  or  their  geDoineness  is  firat  aatisfactoriiy  proved.    The 
decisioDB  from  an  early  period  to  the  present  time,  are  in  harmony  with  that 
practice.  Thna  in  a  very  early  case,  Sauve  v.  Dauman,  2  M.  R.  203,  decided  in 
1612,  in  order  to  prove  the  signatare  of  the  defendant  to  a  promiseory  note,  the 
plaintiff  offered  an  appeal  bond,  executed  by  the  defendant,  as  a  basis  for  com- 
parison, and  the  signature  to  the  note  was  allowed  to  be  proved  by  a  compsri- 
son  with  the  signature  to  the  appeal  bond.    In  Bell  ▼.  Norwood,  7  L.  R.  103, 
the  conrt  recognized  the  right  of  a  party  to  contradict  the  testimony  of  a  witoess 
who  had  sworn  pi«itively  to  the  genuineness  of  a  signature,  by  the  testimony 
of  witnesses  who  had  compared  it  with  other  documents  on  file  in  the  cause, 
altliungh  they  were  of  opinion  that  their  negative  statements  did  not  outweigh 
the  direct  affirmative  oath  of  the  first  witness,  who  saw  the  note  signed,    b 
the  case  of  the  City  Bank  v.  Foueher,9  L.  R.  410,  the  modes  of  proof  provided 
for  by  the  code  are  spoken  of  as  not  exclusive,  but  concurrent.     In  Plieque  v. 
Labranche,  9  L.  R.  522,   Judge  Martin  observes,  **  proof  by  comparisoD  of 
handwriting,  or  by  experts,  is  admissible  where  the  defendant  denies  his  sigoa- 
ture,''  referring  to  articles  324  and  325  of  the  Code  of  Practice.    In  BaWi 
Administrators  v.  Ball,  15  L.  R.  179,  the  signatures  of  an  instument  not  being 
certified  in  due  form,  were  permitted  by  the  judge  below  to  be  proved  by  com- 
parison of  handwriting  with  other  signatures  of  the  same  parties  to  notarial  acts, 
^         and  the  Supreme  Court  sustained  the  ruling  below,  referring  to  the  Civil  Code, 
2241 ;  Code  of  Practice,   325 ;  2  M.  R.  2t)3;  3  lb.  359.     See  also   19  L.  R. 
541,  Davis  V.  Police  Jury, 

But  it  is  said  that  the  articles  of  the  code  refer  only  to  cases  where  the  instru- 
ment is  the  immediate  basis  of  the  action,  as  in  the  case  of  a  suit  upon  a  prom- 
issory note,  or  bond  signed  by  the  defendant,  who  denies  his  signature.  In  this 
view  we  do  not  concur,  and  it  is  in  opposition  to  the  ruling  in  BaWs  case  and 
Davis*  case  already  cited.  In  those  cases  the  documents  to  be  proved  were  not 
the  immediate  basis  of  the  action,  but  were  introduced  as  matters  of  evidence 
upon  incidental  questions.  The  reason  of  the  rule  of  evidence  is  as  strong  io 
one  case  as  in  the  other. 

We  are  therefore  of  opinion  that  the  comparison  and  testimony  proposed,  ai 
set  forth  in  the  biU  of  exceptions,  should  have  been  permitted ;  but,  at  the  same 
;  time,  we  think  it  proper  to  say  that  such  testimony  should  be  considered  and 

acted  upon  by  a  jury  with  much  caution,  and  that  they  are  not  bound  to  surren- 
der their  own  opinions,  formed  by  their  own  comparison,  to  the  opinion  of  wrtr 
nessee  however  experienced. 

There  are  some  other  points  to  which  it  is  proper  to  advert,  in  remanding  the 
cause. 

We  think  the  testimony  as  to  the  declarations  of  the  negro,  were  properly 
rejected  on  the  ground  of  hearsay. 

We  are  also  of  opinion  that  the  objection  to  the  admission  of  certain  evidence, 
upon  the  ground  of  the  vagueness  of  the  allegations  in  the  petition  was  property 
overruled,  the  petition,  taken  as  a  whole,  being  sufficiently  definite. 

We  think  the  court  might  have  appointed  expeits  as  requested  by  the  plain- 
tiff, but  we  are  of  opinion  that  their  report  would  not  have  been  conclusive  upon 
the  jury,  who  would  only  be  bound  to  give  their  report  such  weight  as  they 
might  think  it  entitled  to. 

We  are  of  opinion  that  the  attachment  should  have  been  dissolved,  this  being 
clearly  a  cast  of  damages  clauned  ex  delicto.  PrevnU  ▼.  CarmiduteU  ^ 
Ann.  943. 
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It  is  therefore  decreed,  that  the  judgment  of  the  district  coart  be  reversed,       Timplk 
and  that  this  cause  be  remaaded  for  a  new  trial,  the  defendant  to  pay  the  costs        smith. 
of  the  appeal.    It  is  further  decreed,  that  the  attachment  issued  in  this  case  be 
dissolved,  and  that  the  plaintiff  pay  the  costs  of  issuing  and  executing  the 
attachment. 


State  v.  Holmes.  ilL-2Sl 

Section  35  of  the  Act  of  May  4,  1805,  doei  not  require  that  a  copy  of  the  indictment,  and  a 
list  of  the  jary  which  are  to  paaa  on  the  trial  of  the  accused,  ifaoald  be  delivered  to  him 
before  arraignment.  It  requires  that  they  shoald  be  delivered  to  him  two  entire  days 
before  trial. 

The  proper  time  for  the  prisoner  to  make  the  objection,  that  he  has  not  been  served  with  a 
copy  of  the  indictment,  i^  when  he  is  called  ap  for  trial,  and  his  not  doing  so  at  that  time 
will  amoant  to  a  waiver  of  a  copy  of  the  indictment. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo.    This  case  was 
tried  by  a  jury  before  Bullard,  J.     Morriso?^  for  the  State.     Hodge  and 
Buckner,  for  defendant.     By  the  court : 

Dunbar,  J.  The  defendant,  indicted  for  murder,  was  found  guilty  by  a  jury 
as  charged  in  the  indictment,  without  capital  punishment,  and  has  been  sen- 
tenced to  hard  labor  in  the  penitentiary  during  life. 

This  esse  comes  before  us  upon  motions  for  new  trial,  arrest  of  judgment,  and 
several  bills  of  exceptions. 

The  defendant,  upon  his  arraignment,  stood  mute,  whereupon  it  was'ordered 
by  the  court  that  the  plea  of  not  guilty  be  entered  for  him,  which  was  accord- 
ingly done.  It  appears  that  at  the  time  there  had  not  been  a  copy  of  the  indict- 
inent  served  upon  the  prisoner ;  and  it  is  now  contended  that  for  this  reason  a 
new  trial  should  be  awarded  to  him.  We  think  not.  The  Act  of  1805,  p.  440, 
sec.  35,  requires  **  that  every  person  who  shall  be  accused  and  indicted  for  any 
capital  crime,  or  any  crime  punishable  with  imprisonment  at  hard  labor  for  life, 
or  for  seven  years  or  upwards,  shall  have  a  copy  of  the  indictment  and  list  of  the 
jury  which  are  to  pass  on  his  trial,  delivered  unto  him  at  least  two  entire  days 
before  he  or  she  shall  be  tried  for  the  same ;"  but  does  not  require  that  this 
should  be  done  before  arraignment. 

It  is  next  urged,  that  a  true  copy  of  the  indictment  was  not  served  on  the 
prisoner  two  days  before  his  trial,  the  copy  which  was  served  on  him  not  having 
the  endorsement,  by  the  grand  jury,  of  '*  a  true  bill,*'  written  thereon,  as  in  the 
original. 

V/e  are  not  of  the  opinion  that  this  objection  can  avail  the  prisoner,  because 
when  he  was  called  up  for  trial,  upon  being  asked  if  he  was  ready,  **  his  counsel 
said  he  was  not  ready,  but  offered  no  motion  for  a  continuance,  and  said  he 
should  interpose  no  obstacle  to  the  trial,  but  would  reserve  all  legal  objections 
to  the  proceedings.     Whereupon  the  court  ordered  the  trial  to  proceed.** 

This  was  the  proper  time  to  have  made  the  objection,  that  the  prisoner  had 
not  been  served  with  a  copy  of  the  indictment ;  and  his  not  having  done  so  was  a 
^ratver  of  a  copy  of  the  indictment,  if,  indeed,  one  had  not  been  previously 
served  on  him,  of  which  we  are  by  no  means  satisfied  by  the  evidence,  but  are 
rather  inclined  to  believe  that  a  true  copy  of  the  indictment  had  been  served  on 
hiiTif  in  conformity  to  law.     Slate  v.  Hernandez,  4  Ann.  379. 

Xt  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  die  district 
court  be  affirmed,  with  costs. 
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DuBOSE  o.  Elizabeth  Hall  et  uxor. 

A  plaintiir  who  bringi  an  actioii  for  the  reiolatkm  of  a  ida»  on  aooonnt  of  the  noB-ptymiBt 
of  the  price,  after  haying  brought  rait  upon  one  of  the  notei  given  in  ptyment  of  tht 
price,  may,  at  any  time  before  going  into  the  trial,  disoontinne  one  of  the  actioai,  tnd 
proceed  with  the  other.  The  tait  upon  the  note  will  be  a  aaffidenfe  patting  in  wtora,  tnd 
ita  effect  will  not  be  impaired  by  the  diaoontinaance. 

He  who  anei  a  married  woman,  mnat  allege  and  ahow,  that  ahe  ia  aeparate  in  propeitj 
from  her  hnaband,  by  marriage  contract  or  by  a  jadgment  of  court,  ai  the  caie  may  be, 
and  withoQt  that  ahowing,  he  will  not  be  able  to  maintain  hia  auit  againat  her  penouBj, 
or  charge  her  aeparate  eatate. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  CopUy,  I 
Partons^  for  plaintiff.  Id  the  dissolution  of  a  sale,  the  parties  ought  to  be 
placed  in  the  same  situation  that  they  were  before  the  contract  was  made.  The 
▼endor  is  entitled  not  only  to  the  recovery  of  his  property,  but  it  should  be 
restored  to  him  free  from  any  incumbrances  or  charges,  whether  for  improTe- 
ments  or  anything  else.  Derepa*  v.  SkaUtu,  15  L.  R.  371.  Boner  y.AIMc, 
3  Ann  600.     6  Ann.  2.     Pothier  on  Sale,  No.  476.    Domat,  Nos.  421,  555. 

Defendant  fuling  to  comply  with  the  terms  of  the  contract,  and  having  beeo 
put  in  defiiult  by  a  judicial  demand,  became  a  possessor  ifi  bad  iiuth,  and  'u  not 
entitled  to  pay  tor  improvements,  but  is  liable  for  rents  and  revenues.  WiUiam 
V.  Booker  et  aU.  on  a  re-hearing,  12  R.  R.  256. 

RoherUon  and  Boatner,  for  defendants,  cited  Code  of  Practice,  art  149, 334. 
C.  C.  art.  2265.  11  L.  R.  108.  C.  C.  arts.  2271,  2372,  2373.  6  R.  R.  «■ 
5  Ann.  173.  5  Ann.  586.  5  Ann.  405.  1  R.  R.  34.  3  Ann.  326.  13  L 
R.  337.  8  M.  R.  705.  7  R.  R.  173.  11  L.  R.  80.  1  N.  S.  312.  1  L.  I 
310.    17  L.  R.  97.    9  R.  R.  351. 

By  the  court: 

RosT,  J.  This  is  an  action  for  the  resolution  of  a  sale,  on  account  of  tb 
non-payment  of  the  price. 

The  defendants  excepted  to  the  action  on  various  grounds.  The  dietni 
judge  overruled  the  exceptions,  and  they  have  appealed  from  the  judgmetf 
Tendered  against  them  on  the  merits. 

The  plaintiff  had  brought  a  suit  upon  the  first  noto  given  to  him  in  paymetf 
by  the  defendants,  which  was  still  pending  when  the  present  action  was  iofti- 
tuted.  The  defendants  pleaded  the  action  on  the  noto,  in  bar  of  the  other- 
In  answer  to  that  exception,  it  is  only  necessary  to  refer  to  the  case  of  Ad^»i 
V.  Lewis,  7  N.  S.  p.  404,  in  which  it  was  held,  under  a  similar  state  of  fsdh 
that  the  plaintiff  may,  at  any  time  before  going  into  the  trial,  discontinue  one  of 
the  actions,  as  was  done  in  this  case,  and  proceed  with  the  other. 

We  think  that  the  defendant  was  put  in  mora  by  the  suit  commenced  agsio^ 
her,  for  that  portion  of  the  price  which  had  matured ;  that  as  she  did  not  com- 
ply with  the  prayer  of  the  petition,  the  subsequent  discontinuance  of  the  lort 
did  not  impair  the  force  and  effect  of  the  demand.  The  exception  that  she  had 
not  been  put  in  default,  was  therefore  also  properly  overruled. 

We  are  of  opinion  that  the  fourth  exception  was  well  taken.  The  plaiotiff 
should  have  alleged  and  shown,  that  Mrs.  Hall  was  separate  in  property  fims 
her  husband,  by  marriage  contract,  or  by  a  judgment  of  courtt  as  the  case  rosy 
be.  and  without  that  showing,  he  could  not  sue  her  personally,  or  charge  bar 
iepante  •state  with  the  damages  he  claims. 
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As,  however,  it  would  seem  from  the  answer  filed  to  the  merits  by  the       Dobosb 
defendant,  that  she  had  the  right  to  contract  as  a  feme  sole^  we  have  come  to  the        Hall. 
conclusion,  to  remand  the  case  for  further  proceedings,  with  leave  to  the  parties 
to  amend. 

We  deem  it  proper  to  state,  that  we  are  satisfied  that  the  subject  matter  of 
the  sale  was  not  a  tract  of  land,  but  merely  a  settlement  right,  and  that  the 
warranty  to  the  defendant  should  be  construed  with  reference  to  the  thing  sold. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the  case 
remanded  for  further  proceedings,  with  leave  to  both  parties  to  amend ;  the  cost 
of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 


James  Gates,  for  Use,  &c.,  v.  Renfroe  et  al.  [121    ^ 

PlsiotifF  wu  one  of  two  lareties  upon  a  note  made  in  Georgia,  and  placed  in  the  handa  of 
a  trustee.  He  afterwards  paid  the  note  and  bronght  thii  salt  against  his  co-sarety  and 
the  maker  of  the  note.  Held :  That,  the  plaintiff  having  paid,  without  being  sued,  and 
withoat  informing  the  principal  debtor,  no  eqnity  exists  in  his  favor;  and  the  case  mast 
be  determined  as  if  the  trustee  himself  was  seeking  to  enforce  the  trust  against  the 
defendants.    C.  C.  3095. 

Minor  children,  as  long  as  both  parents  are  living,  are  sabjected  ezclasively  to  the  anthor- 
ity  of  the  father,  who  administers  their  property,  and  who  is  boand  to  provide  for  them 
and  to  protect  them  in  their  persons  and  rights. 

He  may  delegate  a  part  of  the  paternal  power  to  the  teachers  he  employs  to  educate  them, 
bat  he  cannot  permanently  divest  himself  of  any  portion  of  it  by  contract. 

There  may  be  cases  in  which  a  court  of  justice  would  be  authorized  to  take  away  this 
power. 

Trusts  are  unknown  to  our  laws,  and  the  only  cases  in  which  they  have  ever  been  enforced 
by  our  courts,  are  those  of  marriage  settlements,  which,  so  far  as  they  create  no  new 
tenure  of  property,  have  been,  by  comity,  assimilated  to  marriage  contracts. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Jones,  J.     Roya- 
dan  and  Spofford,  for  plaintiff.     Terrell  and  Hodge,  for  defendants.     By 
the  court : 

RosT,  J.  The  plaintiff,  who  is  a  citizen  offbe  State  of  Georgia,  sues  for  the 
use  of  James  W.  Howard,  and  seeks  to  recover  from  Campbell  Renfroe  and 
Joiiah  Renfroe,  whom  he  alleges  to  be  residents  of  the  parish  of  Caddo,  the 
sum  of  $700  and  interest,  which  he  alleges  he  paid  for  them  as  surety  on  a  note 
which  they  had  given  to  one  ham  B.  Troutman,  for  a  valuable  consideration, 
which  note  they  failed  to  take  up  at  maturity. 

The  facts  of  this  case  are  novel  in  their  character.  In  1847,  Campell  Renfroe 
lived  in  Georgia  with  his  wife  and  children.  His  father-in-law  brought  suit 
against  him  for  the  board  of  his  family  ;  and-  his  wife  sued  him  at  the  same  time, 
for  alimony  and  a  divorce.  He  proposed  to  compromise  these  suits,  by  securing 
$700  to  be  settled  upon  his  two  children  for  their  support.  The  proposition,  it 
seems,  was  accepted.  The  note  sued  on  was  executed  and  placed  in  the  hands 
of  Oeorge  R.  Hunter,  selected  by  the  parties  as  trustee,  in  place  of  Troutman, 
who  refused  to  serve.  The  note  is  signed  by  Campbell  Renfroe  as  principal, 
and  by  Josiah  Renfroe  and  James  Gates  as  joint  and  several  sureties.  It  was 
not  paid  by  Campbell  Renfroe,  at  maturity,  and  the  plaintiff  afterwards  gave  his 
note  in  place  of  it  to  the  trustee,  who  has  testified  that  the  note  thus  given  haa 
b«enpaid. 
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Gatss  The  defendant  resistB  the  claim  of  the  plaintiff  on  the  ground  Aat  the  note 

EmvRoi.     ^^  originally  given  without  consideration,  to  his  knowledge,  and  that  he  obtained 
poBsession  of  it  by  fraud,  after  it  became  due,  and  also  withont  consideratiOD. 

There  was  judgment  for  the  plaintiff  against  Campbell  Rtnjrot  for  thbamoniit 
paid  by  him,  with  interest  and  costs,  and  against  Joseph  Renfroe  for  one  half  of 
said  amount  and  interest,  and  all  the  costs.     The  defendants  have  appealed. 

The  plaintiff  having  paid  without  being  sued,  and  without  infonningthe  prin- 
cipal debtor,  no  equity  exists  in  his  favor.  And  the  case  must  be  determined  as 
if  the  trustee  himself  was  seeking  to  enforce  the  trust  against  the  defendant. 
C.  C.  3025. 

There  is  nothing  in  the  record  to  show  the  validity  of  the  original  cootract, 
under  the  laws  of  Georgia,  unless  it  be  authorized  by  some  statute  of  that  State. 
Our  impression  is,  that  it  can  no  more  be  sustained  under  the  common  law  than 
under  our  own ;  and  that  it  implies  such  a  delegation  of  paternal  power  to  a  third 
person  during  the  existence  of  marriage,  which  neither  system  of  jurisprodenee 
recognizes.  We  believe  that  there,  as  with  us,  minor  children,  as  k>ng  as  both 
parents  are  living,  are  subjected,  exclusively,  to  the  authority  of  the  father,  who 
administers  their  property  and  is  bound  to  provide  for  them  and  to  protect  then 
in  their  peraons  and  rights.  He  may  delegate  a  part  of  the  paternal  power  to 
the  teachers  he  employs  to  educate  them,  but  he  cannot  permanently  direst 
himself  of  any  portion  of  it  by  contract.  There  may  be  cases  in  which  a  comt 
of  justice  would  be  authorized  to  take  away  their  power  from  them,  hot  the 
present  is  not  one  of  that  class. 

As  at  present  advised,  we  are  of  opinion  that  there  was  no  legal  obligatioo 
upon  the  defendant  to  pay  the  note  he  gave.  If  we  are  in  error  in  this,  oar 
decision  must  still  be  against  the  plaintiff,  on  the  ground  that  trusts  are  unknowB 
to  our  laws,  and  that  the  only  cades  in  which  they  have  ever  been  enforced  br 
our  courts,  are  those  of  marriage  settlements,  so  far  as  they  create  no  oev 
tenure  of  property,  which  have  been,  by  comity,  assimilated  to  marriage  contncs 
See  Harper  v.  Stansborough,  2  Ann.  377.  Succession  of  Franklin,  7  Ann. 
It  is  ordered  that  the  judgment  in  this  case  be  reversed,  and  that  there  bi 
judgment  for  the  defendants ;   the  plaintiff  paying  costs  in  both  courts. 

Slidell,  J.  Upon  a  question  dependent  on  a  foreign  jurisprudence,  ve 
must  necessarily  speak  with  much  diffidence.  My  impression  is  that  thia  actioi 
could  not  have  been  maintained  in  Georgia. 


King  and  Gerson  v.  W.  J.  Q.  Baker. 

Under  article  696  of  the  Code  of  Practice,  orden  of  execation  moat  be  sealed  with  tbe 

■eal  of  the  coart 
Aaorety  opun  a  delivery  bond  taken  ander  the  atatate  of  1849,  inay  avail  bimaelf  of  tb^ 

defect,  that  there  waa  no  aeal  of  the  coart  apon  the  execation  in  ^le  hands  of  tbe  nbeaS 

at  the  time  tbe  bond  was  taken. 
A  aarety  upon  sach  a  bond  may  avail  himself  of  all  the  means  of  defence  of  his  priacipai, 

which  do  not  resatt  from  the  condition  or  personal  incapacity  of  tbe  principal. 
A  sarety  cannot  be  bound,  as  a  general  role,  **  jder  more  onerous  conditions  than  his  pris. 

p.i. 

The  rale  that,  in  whatever  manner  a  party  chooaea  to  bind  himself,  he  sbali  bebeid  tobe 
bound,  does  not  apply  to  Judicial  bonda.  In  auch  cases  a  sheriff  has  no  power  to  taka  aay 
other  bond  than  that  which  he  is  authorised  by  law  to  take. 
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APPEAL  from  the  District  Court  of  the  Parifth  of  Ouachita,  Sharpe,  J.  i"« 
Garre^  and  Ludeling^  for  plaintiffs.  No  principle  of  law  is  better  settled  Bakbb. 
thao  that,  a  person  will  not  be  allowed  to  deny  the  truth  of  judicial  admissions 
made  by  him.  1  R.  R.  544.  9  R.  R.  381.  4  Ann.  293.  4  Ann.  416.  5  Ann. 
22.  6  Ann.  719.  Greenleaf's  £v.  sec.  22,  A  party  to  a  bond  cannot  object,  that 
it  18  irregulHr,  or  that  the  sheriff  had  no  right  in  the  property.  In  whatever 
maooer  one  thinks  proper  to  bind  himself,  he  shall  be  bound.  2  N.  S.  672,  3  M. 
R.  669.  4  N.  S.  25,  5  M.  R.  194.  4  N.  S.  122.  6  N.  S.  123.  10  M.  R. 
197.    3  Ann.  234 

By  executing  the  bond,  the  defendant  waived  all  right  (if  he  had  any)  to 
object  to  irregularities  or  defects  existing  in  the  proceedings.  9  R.  R.  186. 
**  Volenti  nonjit  injuria" 

Sureties  are  entitled  to  oppose  all  exceptions  which  are  inherent  to  the  debt, 
but  Dot  those  which  are  personal  to  the  debtor.  C.  C.  3037.  Poth.  Obli.  380-1. 
12M.  R.385.     lOL.  R.  415. 

Baker,  for  defendant.  Even  if  the  execution  was  properly  admitted,  it  is 
shown  that  when  the  sheriff  seized  the  slaves  and  took  the  bond,  that  the  execu- 
tion wns  without  a  seal  of  couit.  It  was,  then,  no  execution  at  all.  C.  P.  626, 
724.  Plaintiffs  acquired  no  rights  under  it,  nor  could  any  be  acquired ;  no  bond 
could  betaken  under  it;  there  is  nothing  for  such  bond  to  stand  on.  AH  such  bonds 
presuppose  a  legal  execution.  If  the  principal  obligation  is  null,  or  that  upon 
which  it  stands  is  null,  the  penal  clause  is  also  null.  C.  C.  2109.  6  R.  R.  450. 
Welch  V.  Thome,  16  L.  R.  188.     18  L.  R.  166.     5  Ann.  514. 

The  bond  was  without  a  cause.  The  law  only  permits  the  defendants  in 
execution  to  bond  their  property.  Acts  of  1842.  p.  210,  sec.  2.  As  to  Mrs, 
Crownritch  and  her  security,  the  bond  is  a  mere  nttdepacL  C.  C.  1887,  1890. 
17  L.  R.  118.     5  R.  R.  101.     1  Ann.  192. 

Mrs.  Crownritch  executed  the  bond  in  error  of  fact,  and  is  not  bound,  igno^ 
ranlia  facti  excusat,  10  L.  R.  376.  The  rule,  that  in  whatever  way  a  man 
binds  himself,  so  is  he  bound,  has  no  application  in  this  case.  Welch  v.  Thome% 
16  L.  R.  118.     lb.  173.     9  R.  R.  535.     4  Ann.  374. 

By  the  court: 

RosT,  J.  The  plaintiff  brought  suit  against  W,  J,  Q.  Baker,  on  a  bond  exe- 
cuted by  Ellen  A.  Craumritch  Knd  the  said  Baker,  as  her  surety,  conditioned  that 
certain  slaves  seized  at  the  suit  of  the  plaintiffs,  as  the  property  of  John  M. 
Crownritch,  the  husband  of  the  principal  in  the  bond,  should  be  delivered  to  the 
sheriff  on  the  day  of  sale,  which  bond  had  become  forfeited  by  the  non-delivery 
of  the  slaves  at  the  time  stipulated. 

The  defendant  resists  the  payment  of  the  bond  on  two  grounds:  1st.  That 
there  was  no  legal  execution  in  the  hands  of  the  sheriff  at  the  time  he  took  the 
boud.  2d.  That  the  defendant  alone  had  the  right  to  give  a  delivery  bond,  and 
there  is  no  law  authorizing  the  sheriff  to  take  the  bond  sued  upon. 

The  plaintiffs  have  appealed  from  the  judgment  rendered  in  the  court  below 
in  ikvor  of  the  defendant. 

It  is  proved,  that  the  seal  of  the  court  was  not  affixed  to  the  writ  under 
which  the  sheriff  seized  the  slaves,  and  that  this  defect  was  only  supplied  after 
the  bond  sued  upon  had  been  executed. 

It  is  not  denied  that,  under  article  626  of  the  Code  of  Pratice,  orders  of  exe- 
cution most  be  sealed  with  the  seal  of  the  court;  but  the  plaintiffs  contend,  that 
the  defendant  in  ettcution  alone  can  take  advantage  of  the  informalities  of  the 
proceedings  in  the  suit  or  under  the  judgment,  and  that  Baker  is  a  stranger  to 
him  and  should  not  be  permitted  to  assert  his  pririleges  or  to  dispute  the 
validity  of  the  seizure  of  his  property.  ^ 

It  appears  to  us,  that  this  argument  proves  too  much.  If  the  principal  in  the 
bond  represented  her  husband,  and  acted  in  his  behalf,  her  surety  was,  in  fact, 
the  ''urety  of  the  defendant  in  execution,  and  may  avail  himself  of  all  ^^  means 
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Kxve  of  defence  of  his  priocipa]  which  do  not  reeoH  from  his  condition  w  his  penonal 
Bakbb.  incapacity.  A  surety  cannot  be  bound,  as  a  general  rule,  under  more  ooeroiu 
conditions  than  his  principaJ.     CHlbert  ^.Meriam^  2  Ann.  160.  * 

If,  on  the  other  hand,  the  principal  and  surety  on  the  bond  are  strangen  to 
the  defendant  in  execution,  then  it  is  clear  that  the  sheriff  had  no  authority  to 
take  the  bond,  because  the  act  of  1842,  under  which  it  was  taken,  givee  to  the 
defendant  alone  the  privilege  to  retain  in  his  possession  the  property  seised,  on 
executing  a  delivery  bond. 

The  plaintiffs  invoke  the  rule,  that  in  whatever  manner  a  parly  cbooees  to 
bind  himself,  he  should  be  held  to  be  bound ;  but  we  have  uqiformly  adhered 
to  the  decision  of  our  predecessors,  in  the  case  of  Slocumh  v.  BoberU^  that  this 
rule  is  not  applicable  to  judicial  bonds,  and  that,  in  such  cases,  a  sheriff  has  no 
power  to  take  any  other  bond  but  that  which  he  is  authorized  by  law  to  take. 
16L.R.  174. 

The  judgment  is  affirmed,  with  costs. 


Wolfe  v.  Pruitt. 

An  application  for  a  new  trial  on  the  groand  of  sarprite,  will  not  be  listened  to,  nnleia  At 
party  applying  shall  have  used  dae  diligence. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  CopUyJ- 
McGuire  and  Ray^  for  plaintiff.  Robertson  and  Boainer^  for  defeodsot. 
By  the  court : 

Slidell,  J.  The  evidence  upon  which  the  cause  was  tried  not  being  pre- 
sented by  the  traoBcript,  we  are  unable  to  say  whether,  on  the  merits,  tk 
judgment  was  erroneous. 

An  application  was  made  for  a  new  trial,  on  the  ground,  supported  by  affidsfi 
that  the  defendant  was  surprised  in  not  being  permitted  to  take  interrogatoris 
propounded  to  plaintiff,  as  confessed ;  the  clerk,  as  is  asserted  in  the  affidariti 
having  neglected  his  duty  as  to  issuing  copies  of  the  order  to  answer,  &c. 

The  defendant  obtained  an  order  to  answer  in  April,  1851.  In  November )» 
filed  an  application  to  have  the  interrogatories  taken,  as  confessed.  But  hedoei 
not  appear  to  have  required  the  action  of  the  court  upon  it.  No  action  washa^i 
before  the  trial,  upon  the  application ;  nor  was  any  motion  made  for  a  coDtiov- 
ance,  so  as  to  give  further  time  to  have  service  made.  After  trial  and  judgmesU 
under  these  circumstances,  the  district  court  may  well  have  considered  tbit 
there  was  a  want  of  due  diligence,  and  that  the  application  for  relief  on  the 
grounds  stated,  came  too  late.  We  find  no  sufficient  reasons  or  precedent  for 
disturbing  the  judgment. 

Judgment  affirmed,  with  costs. 
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George  M.  Savage  v.  Eliza  Foy  and  Husband. 

When  boundaries  between  two  tracts  of  land  are  fixed  and  determined  by  acts  of  the  same 
date,  passed  by  the  mataal  vendors  of  the  claimants,  more  than  a  quarter  of  a  century 
before  the  existence  of  any  controversy,  and  acquiesced  in  by  all  parties  for  that  long 
period  of  time,  they  must  remain  undisturbed. 

When  an  owner  has  alienated  one  or  two  estates  which  belonged  to  him,  and  the  property, 
or  any  part  of  it,  is  contested,  the  limits  assigned  to  it  by  the  vendor  at  the  time  of  the 
sale,  must  be  consulted.  The  limits  anciently  subsisting  between  the  two  estates  must 
not  be  regarded,  because  the  designation  which  the  vendor  makes  of  the  metes  and 
bounds,  forms  new  limits  between  the  two  estates,  or  between  the  parts  of  them  which 
he  has  sold.    C.  C.  840. 

In  this  case  the  plaintiff  joined  a  claim  for  the  price  of  a  slave  to  his  action  of  boundary. 
Per  Curiam.  We  do  not  wish  to  be  considered  as  approving  such  an  impropriety  in 
pleading  as  this ;  but  considering  that  substantial  justice  has  been  done  in  this  branch  of 
the  case,  by  the  judgment  of  the  district  judge,  we  shall  not  disturb  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Sharpe,  J 
McGuire  and  Ray,  for  plaintiff.     Baker  and  Morrison,  for  defendants.    By 
the  court : 

Dunbar,  J.  This  is  au  action  of  boundary.  The  plaintiff  claims  title  under 
various  mesne  conveyances  from  C  and  C.  A.  Betin.  On  the  14th  December, 
1825,  C.  and  C.  A.  Betin  sold  two  hundred  and  fifty  arpents  of  land  on  the 
Bayou  de  Siard,  to  Thomas  Friend,  by  certain  metes  and  boundaries,  with  a  plat 
of  survey  made  by  James  McLauchlin,  surveyor  of  the  parish  of  Ouachita,  ou 
the  8th  of  December  of  the  same  year.  On  the  10th  July,  1828,  C.  A  Betin 
Boid  to  John  T.  Faulk  four  hundred  arpents  of  land  on  the  said  bayou,  adjoining 
on  the  lower  side  the  land  first  above  mentioned,  sold  by  C  and  C.  A.  Betin  to 
Thomas  Friend.  These  two  ti*acts,  making  together  the  quantity  of  six  hun- 
dred and  fifty  arpents,  were  at  one  time  held  in  common  by  the  defendant, 
Eliza  Foy,  then  widow  of  Peter  J.  Evans,  and  Nancy  Miriam  Evans,  the  sole 
heir  of  Peter  J,  Evans,  After  the  death  of  Peter  J.  Evans,  and  marriage  of 
the  said  Nancy  Miriam  with  the  plaintiff,  the  defendant,  Eliza  Foy,  sold  her 
undivided  half  of  said  land  to  the  said  Nancy,  her  daagliter,  and  the  plaintiff, 
George  Savage,  claims  title  to  the  same,  under  the  last  will  and  testament  of  his 
deceased  wife,  the  said  Nancy  Miriam  Evans. 

The  defendant  claims  title  to  the  lands  adjoining  those  above  described,  under 
various  mesne  conveyances  from  the  same  vendors,  C.  and  C.  A.  Betin,  who 
the  same  day  and  year  that  they  sold  to  Thomas  Friend,  as  before  mentioned, 
sold  to  A.  H.  McCommack  one  hundred  and  fifty  arpents  of  land,  by  certain 
metes  and  boundaries,  with  a  plat  of  survey  made  by  James  McLauchlin,  on 
the  8th  December,  1825.  And  under  various  mesne  conveyances,  the  defen- 
dant claims  title  also  from  the  heirs  of  Breville  Breard,  to  three  hundred  and 
forty  arpents  of  land,  making  in  all  five  hundred  and  fifty  arpents. 

PlaintifiT's  counsel  contends,  that  as  it  is  shown  by  the  evidence  that  the 
defendants  are  in  actual  possession  of  eight  hundred  and  thirty-five  arpents  of 
land,  being  the  whole  of  the  Breard  Breville  tract  of  four  hundred  arpents,  the 
whole  of  the  M.  J.  S,  Breard  tract  of  four  hundred  arpents,  and  thirty-five 
arpenti  of  the  Charles  Betin  tract,  as  they  appear  on  the  township  map,  in 
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Batagb        evidence  io  this  caose,  when  their  titlee  cmll  only  for  ^we  haodred  tod  fifty 
For.  arpentB,  they  should  not  be  illowed  to  retain  the  overplas,  and  that  it  sboald 

be  given  to  the  plaintilT,  who  has  not  by  that  exact  quantity,  what  his  titles 
call  for. 

It  is  further  admitted  by  the  counsel  of  defendants  in  argument,  that  there  is 
enough  land  to  satisfy  ail  claimants  under  the  three  confirmations  before  mea- 
tioned  to  Charles  Btlin^  M.  /.  5.  Breard,  and  Breard  BrevilU.  Bot  we  do 
not  see  how  it  is  in  our  power  to  alter  the  special  locations  and  boandaries  made 
in  the  deeds  from  the  Belins  to  Thomas  Friend  and  A.  H,  MeCommack,  to  be 
found  on  the  plats  before  referred  to,  as  annexed  to  said  deed.  W,  W,  Farmtr^ 
B  witness  who  surveyed  these  lands,  and  made  a  plat  thereof,  which  is  in 
evidence,  says,  that  the  calls  in  the  deeds  and  plats  correspond,  as  be  found 
them  on  the  land,  and  he  had  the  deeds  with  him.  Sterlings  another  witoeas, 
says  that  P.  /.  Evans,  (through  whom  the  plaintiff  claims)  never  bad  in  pos- 
session any  part  of  the  McCommack  tract,  and  that  Thomas  Friend  and  A.  H. 
McCammack  settled  on  their  tracts  of  land  in  1825  or  1826,  about  twenty -two 
years  before  their  suit  was  brought. 

We  consider  that  the  plaintiff  cannot  go  behind  the  deeds  from  the  Bttins  to 
Thomcu  Friend  and  A.  H.  McCommack.  The  boundaries  between  these  two 
tracts  of  land  being  fixed  and  determined  in  these  acts,  passed  by  their  mutual 
vendors  at  the  same  date,  more  than  a  quarter  of  a  century  since,  and  acquiesced 
in  by  all  parties  for  that  long  period  of  time,  must  remain  undisturbed. 

We  are  further  of  opinion,  that  the  plaintiff  is  estopped  from  claiming  other 
boundaries  than  those  mentioned  in  these  deeds,  and  in  conformity  to  which, 
there  has  been  such  long  and  undisturbed  possession.  Zeringue  v.  White,  4 
Ann.  301.  There  is,  moreover,  a  positive  provision  of  the  Civil  Code  on  the 
subject,  which  declares,  that  **  when  an  owner  has  alienated  one  or  two  estates 
which  belonged  to  him,  and  the  property  of  any  part  of  it  is  contested,  the  limiti 
assigned  to  it  by  the  vendors  at  the  time  of  the  sale,  must  be  consulted.  The 
limits  anciently  subsisting  between  the  two  estates  must  not  be  regarded, 
because  the  designation  which  the  vendor  makes  of  the  metes  and  bounds,  fornu 
new  limits  between  the  two  estates,  or  between  the  parts  of  them  which  he  hii 
sold."     C.  C.  art.  840. 

The  plaintiff  has  joined  in  this  action  of  damage,  a  claim  for  the  price  of  • 
slave.  We  do  not  wish  to  be  considered  as  approving  such  an  impropriety  io 
pleading  as  this ;  but  considering  that  substantial  justice  has  been  done  on  thii 
branch  of  the  case  by  the  judgment  of  the  district  judge,  we  shall  not  disturb  it 
We  think  that  the  compromise  entered  into  between  the  plaintiff  and  defendant, 
settled  all  such  matters  between  them  as  the  payment  in  error  complained  of. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs ;  reserving  to  the  plaintiff  any  claim  he  may 
have  against  his  vendor,  the  defendant,  by  reason  of  any  deficiency  in  the  laod 
sold. 
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Vaiden  V,  Abney. 

Wlien  a  cootinnuice  is  refnied  by  a  district  jndge,  the  Sapreme  Goart  will  not  disturb  tke 
jndgment  rendered,  even  wben  the  correctness  of  the  particalar  ground  on  which  the 
jndge  a  quo  placed  his  refasal,  is  donbtfal,  provided  the  coart  be  satisfied  that  there  was 
another  valid  ground  for  the  refasal  of  the  continnance,  presented  by  the  party  oppos* 
inglL 

The  rale,  that  on  an  application  for  a  continuance,  dae  diligence  should  be  shown,  is  well 
settled. 

It  is  equally  clear,  that  a  party's  assertion  that  he  has  used  due  diligence  will  not  be  heeded, 
when  his  laches  are  patent  upon  the  record. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Bullard,  J. 
Crain  and  Jones,  for  plaintiff.  Lawson  and  Fuller,  for  defendant.  Bj  the 
court : 

Slidell,  J.  The  defendant  complains  that  a  continuance  was  improperiy 
refused  by  the  district  judge,  and  asks  that  the  cause  be  remanded.  When  a 
continuance  is  refused  by  a  district  judge,  we  are  not  disposed  to  disturb  a 
judgment  rendered,  even  if  we  doubt  the  correctness  of  the  particular  ground  on 
which  the  judge  placed  his  refusal,  provided  we  are  satisfied  there  was  another 
valid  ground  for  the  refusal  of  the  continuance,  presented  by  the  party  opposing 
it-  In  the  present  cose,  one  of  the  grounds  upon  which  the  plaintiff  opposed 
the  continuance  was,  that  the  defendant  had  not  used  due  diligence  to  obtain  the 
testimony  of  the  witness,  for  the  purpose  of  obtaining  whose  testimony,  the 
defendant  desired  further  time.  We  think  the  want  of  due  diligence  was  mani- 
fest. This  cause  was  put  at  issue  in  August*  1848.  In  May,  1851,  the  defen- 
dant applied  for  a  continuance,  in  order  to  obtain  the  testimony  of  a  witness, 
on  commissions.  In  May,  1852,  when  the  cause,  after  this  long  delay,  came  to 
trial,  the  application  for  continuance  which  we  are  now  considering,  was  made. 
The  defendant  states  in  his  affidavit,  that  he  took  out  a  commission  in  February, 
1852,  and  sent  it  to  Alabama,  but  it  has  not  been  returned.  He  does  not  explain 
why  he  waited  so  long  before  taking  out  the  commission,  nor  what  measures  he 
took  to  procure  its  execution;  nor  does  he  give  any  reasonable  excuse  for  all  his 
antecedent  negligence.  If,  under  such  circumstances,  defendant  can  obtain 
continuance,  litigation  would  be  endless. 

The  rule,  that  on  an  application  for  continuance,  due  diligence  should  be 
shown,  is  too  well  settled  to  require  comment.  It  is  equally  clear,  that  a  party's 
assertion  that  he  has  used  due  diligence  will  not  be  heeded,  where  hia  laches  are 
patent  upon  the  record. 

Judgment  affirmed,  with  costs. 


William  J.  Kyle,  Administrator,  v.  H.  Van  Bibber. 

Testimony  that  it  irrelevant  or  ■econdary,  will  be  excladed. 

The  testimony  of  a  witneat  who  has  omitted  to  answer  a  cross-interrogatory,  will  be  ezcla* 

ded. 
The  ooart  cannot  disregard  a  jndgment  obtained  in  Alabama,  because  the  proceedings  pre- 

Tioas  to  jadgment,  if  tested  by  oar  laws,  woold  be  irregular. 
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Ktlk         Wlien  tfie  defendant  hM  been  penonaUy  cited,  tfie  ooQit  ie  bomd  to  pregnme  that  ISm  nk- 
_       *'  seqaent  proceedings  and  jadgment    are  regular  and  in  oonfiormity  with  tbe  Itwi  tad 

practice  of  tbe  place  wbere  tbe  jadgment  was  rendered. 
Tbe  coort  aodentands  tbat,  in  Alabama,  it  i«  reqoiaite  to  relief  in  cbancery,  by  opening  t 
jadgment,  tbat  tbe  complainant  sboold  show  that  the  jadgment  is  anjnst 

APPEAL    from  the  District  Court  of  the  Parish  of   Caddo,   Bvllard,  J. 
Cratn  and  Jones,  for  plaiDtiflf.     Lawson  and  Fuller^  and  CrUbert  and  Lan- 
drew*,  for  defeodant.     By  tbe  court : 

Slidell,  J.  This  is  an  action  by  the  plaintiff',  in  his  capacity  of  admioistn- 
tor  of  the  estate  of  Thomas  C  Dupree,  deceased,  upon  a  judgment  obtained  by 
him  in  that  capacity,  in  Alabama,  against  Van  Bibber,  defendant  in  a  proceed- 
ing in  garnishment  there  upon  a  judgment  obtained  by  said  administrator  agaiiist 
William  J,  Campbell.  The  canse  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff',  and  from  a  judgment  thereon  rendered,  the  defendant  has  appealed. 

The  record  teems  with  bills  of  exception,  which  we  shall  briefly  notice.  The 
first  is  to  the  refusal  of  the  judge  to  permit  the  defendant  to  file  an  amended 
answer.  A  portion  of  the  matter  set  up  in  this  answer  had  been  substantially 
pleaded  in  a  previous  answer,  and,  so  far,  the  amended  answer  was  supMuoai. 

That  portion  of  the  averments  in  the  amended  answer  which  was  new, 
amounts  in  substance  to  an  attempt  to  inquire  into  the  administration  by  K^. 
as  trustee  of  the  creditors  of  one  Siringfellow,  of  certain  trust  funds  assigned  by 
Stringfellow  to  Kyle,  for  the  benefit  of  his  creditors,  of  whom  Van  Bibber  mu 
one,  and  to  show  that  in  that  capacity  he  had  come  into  possession  of  property 
sufficient  to  cover  Van  Bibber*s  claim,  ader  satisfying  certain  preferred  crediton. 
and  retained  the  same  in  satisfaction  of  Van  Bibber^ s  claim.  That  claim,  it  » 
alleged  in  the  answer,  was  held  by  Van  Bibber  for  the  benefit  of  CampbelU  ^ 
Its  being  so  held  was,  as  he  alleges,  the  occasion  and  subject  of  the  garnishmeot 

It  was,  perhaps,  a  sufficient  reason  for  the  refusal  of  leave  to  file  this  answer. 
which  is  loose  and  uncertain  in  its  averments,  that  it  attempted  to  blend  ibf 
afliiirs  of  Dupree*s  succession  with  the  administration  of  a  trust  fund  held  ^ 
Kyle  in  an  entirely  different  capacity.  But  we  find  an  additional  reason  for  vA 
disturbing  the  ruling  of  the  district  judge  in  the  antecedent  proceedings  in  thii 
cause.  The  proposed  amendment  presents  new  and  complicated  issues.  Ii 
was  nut  oflfered  until  the  April  term,  1862,  two  days  before  trial.  The  gsosb 
had  been  put  at  issue  in  May,  1848.  The  prolix  answer,  then  filed,  aodtb* 
interrogatories  then  propounded  to  the  plaintiff,  authorize  the  inference,  tfait  ^^ 
if  the  matters  set  up  in  the  amended  answer  were  true,  they  were  then  within 
his  knowledge.  In  view  of  this  long  silence  and  laches,  to  reverse  the  judgmeot 
DOW,  and  remand  the  cause  to  enable  the  defendant  to  amend,  would  be  a  very 
dangerous  precedent.  It  will  also  be  observed,  that  the  judgment  of  the  districi 
judge  does  not  preclude  the  defendant's  recourse  against  Kyle,  as  trustee  ef 
Stringfellow'' 8  creditors.  ! 

The  testimony  of  the  witness  Cox,  In  answer  to  one  of  the  interrogatorief 
propounded  by  the  defendant,  was  properly  excluded  on  the  ground  of  irrelevancy 
to  the  issue.     It  was  also  objectionable  on  the  ground  of  its  being  secondary 

evidence. 

The  testimony  of  an  attorney  at  law  in  Alabama,  examined  under  commii- 
sion,  was  properly  excluded  on  the  ground  of  his  having  omitted  to  answer  a 
cross-interrogatory.  If  this  testimony,  however,  had  been  admitted,  it  would 
not,   in  our  opinion,  have  authorized  a  different  judgment.     The  professiooal 
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opiDkm  whieh  the  witnew  gtvM  is  entiUad  to  little  weight,  from  the  kxwe  man-        Ktu 
ner  id  which  he  treats  the  Bobject  Vaji  Bibbis. 

What  we  have  said  as  to  the  teatimoDy  of  Cbx,  and  the  amended  answer, 
disposes  of  the  qaestion  as  to  the  rejection  of  Yarhorougk's  testimony. 

The  proposition,  that  we  have  a  right  to  disregard  the  Alabama  judgment, 
because  the  proceedings  in  garaishmeDt  would  be  irregular,  if  tested  by  our  own 
laws,  is  utterly  inadmissible.  The  defendant  appears,  from  the  record,  to  have 
been  personally  cited.  We  are  bound  to  presume  that  the  subsequent  proceed- 
ings and  judgment  were  regular,  and  in  conformity  to  the  laws  and  practice  of 
Alabama. 

It  is  said  that  the  record  exhibits  an  entry  which  shows  that  the  judgment  had 
been  satisfied,  and,  consequently,  that  the  subsequent  judgment  agninst  the  gar- 
nishee was  erroneous.  The  facts  pertinent  to  this  point  are  as  follows :  On 
the  execution  docket  in  the  office  of  the  County  Court  of  Coosa  county,  Ala- 
bama, ^hich  is  stated  by  a  witness  to  be  one  of  the  records  of  that  court,  in  the 
case  of  Kyle,  administrator^  ▼.  CampbeU,  there  is  the  following  entry :  '^Received, 
the  amount  of  this  case,  principal  and  interest,  by  order  of  Wm,  J.  Campbell, 
on  Henry  Van  Bibber,  for  the  amount  of  the  judgment,  interest  and  costs, 
March,  18th,  1839,  which  dischai^es  defendants.     (Signed,)     W.  S.  Ktle." 

It  appears  that  garnishee  process  issued  against  Van  Bibber,  in  January,  1839, 
and  was  served  upon  him  in  Februaiy,  1839.  In  January,  1840,  there  was 
judgment  nisi  against  him  upon  default,  and  he  was  notified  to  appear  on  the 
ensuing  July  term,  and  show  cause  why  final  judgment  should  not  be  entered. 
Service  of  notice  of  the  judgment  nisi,  and  to  appear,  was  served  upon  him  in 
May,  1840,  and,  at  the  July  term,  1840,  final  judgment  was  entered.  If  the 
entry  on  the  execution  docket  was  an  obstacle  to  the  rendition  of  judgment 
against  the  garnishee,  it  seems  to  us  that  the  matter  was  one  from  which  the 
defendant  should  have  sought  relief  by  writ  of  error.  If,  however,  as  is  asserted 
by  the  defendant's  counsel,  this  matter  was  one  which  a  court  of  chancery  in 
Alabama  could  have  taken  cogniszance  of,  in  support  of  which  point  we  have 
not  been  favored  with  authority,  it  seems  to  us  clear,  that  a  court  of  chancery 
would  not  have  disturbed  the  judgment  if  the  showing  made  in  this  cause  by 
the  plaintiffs  answers  to  interrogatories,  put  to  him  by  the  defendant,  were  made 
before  such  a  court.  These  answers  show,  that  on  the  18th  of  March,  1839, 
Campbell  gave  Kyle  a  ¥nitten  order  upon  Van  Bibber,  in  which  he  says : 
'*  You  will  please  pay  over  to  W.  J.  Kyle,  the  sum  of  eight  hundred  and  sixty- 
nine  dollars  and  forty-six  cents,  being  the  amount  settled  upon  between  me  and 
the  said  Kyle,  in  the  case  of  the  execution  in  Which  you  are  garnished :  and 
oblige,  dec ;"  that  the  plaintiff  exhibited  this  order  to  Van  Bibber,  who  verbally 
accepted  it,  and  said  he  would  pay  it;  that  upon  Van  Bibber  asking  him  whether 
he  should  go  to  court  to  assent  to  the  garnishment,  he  told  him  that  it  was  unne- 
cessary, for  that  judgment  would  be  entered  against  him  for  the  amount  of  his 
indebtedness,  whether  he  went  or  not,  unless  it  was  previously  paid  by  settling 
the  order,  and  that  it  would  only  be  an  additional  expense  to  attend  court,  but 
that  he  might  go  or  not  as  he  chose,  that  judgment  would  be  rendered  against  him. 
From  the  whole  tenor  of  these  answers,  which  are  full — bear  the  appearance  of 
truthfulness— 4nd  satisfied  the  jury ;  it  is  obvious  that  the  plaintiff  did  not  intend 
to  relinquish  his  proceedings  against  the  garnishee ;  that  Van  Bibber,  did  not 
understand  them  as  being  relinquished;  that  the  judgment  against  the  garnishee 
I  fiuriy  obtained,  and  did  no  more  than  determine  judicially  a  liability  which 
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Ktlb        tliAdafeBdaiitclettljrafsamedtotlMpluBtiff.    We  OBdenlMid  tkrt  k  i 
Yam  Binmtu  i^  '^  requisite  to  relief  in  chancery,  bj  opening  a  jndgment,  tiiat  tiia  ( 

ant  slioald  ahow  that  the  jodgment  ia  nnjnat.    It  la  nnneeeaaaiy,  dMrafim,  Id 
inquire  what  other  raqniattea  there  are,  to  obtain  relief  in  equity  in  Airiman, 
againat  a  judgment  rendered  there  in  a  court  of  oonunoo  law.    See  the  caw  of 
Cfrafts  w.  Dogh,  8  Alabama  Rep.  767. 
The  judgment  of  the  district  court  ia  affirmed,  with  coats. 


George  W.  Copley  v.  Bonner  et  al. 

When  the  iheriff  findi  the  jodgment  too  rmgae  and  vnoertuB  to  enable  him  to  ezecote  a 
writ  of  pof tefflion,  he  cannot  hare  reooone  to  the  examination  of  witneuea.  As  wu 
held  in  tfae  caie  of  WUUanu  ▼.  KeUo,  7  L.  E.  408,  that  would  be  a  new  trial  of  the  caie 
before  tfae  aberilf. 

When  one  raei  for  tfae  posaeiaioo  of  real  property,  in  order  to  obtain  a  writ  of  aeqneitn- 
tion,  be  most  allege  that  be  baa  been  eTicted,  tbroogh  Tiolence,  or  that  he  baa  raaMato 
apprebend  that  tfae  defendant  will  make  use  of  bia  poaaeaiion  to  dilapidate  or  to  wute 
the  frnita  of  the  property.    C.  P.  97S. 

In  poaieiiory  actions,  when  posseaaion  is  claimed  under  title,  and  the  calls  of  the  title  are 
not  natural,  or  at  least  visible  and  fixed,  a  survey  of  the  land  ia  of  great  aasistance  to  a 
proper  determination  of  the  extent  of  the  possession. 

APPEAXi  from  the  District  Court  of  the  Parish  of  Morehouse,  Sharp,  I 
MoTtuon,  for  plaintifT.    Baker^  for  defendant.    By  the  court : 

RoBT,  J.  This  is  a  posseascNy  action.  The  defendanta  aevered  in  their 
defence,  and  separate  verdicts  were  rendered  against  them.  They  hare  botb 
appealed  from  the  judgment  rendered  on  the  verdicts. 

The  judgment  is,  that  the  plaintiff  be  quieted  in  the  possession  of  his  propeiti 
as  claimed. 

The  appellants  contend,  that  as  it  does  not  describe  the  property,  the  ootf 
leg^l  mode  to  render  it  certain  is  by  reference  to  the  pleadinga,  and  that  as  the 
description  in  the  petition  is  extremely  yague  and  uncertain,  the  judgment  cu- 
not  be  executed,  and  the  case  should  be  remanded.  They  rely  in  support  d 
that  position,  on  the  cases  of  Williams  ▼.  KeUo,  7  L.  R.  408,  and  3  Mart,  N' 
S.  p.  7. 

The  description  in  the  petition  is  as  follows :  **  All  that  certain  piece  or  psitfll 
of  land  lying  north  and  west  of  said  road  descending  the  Bayou  BartiiolomeVi 
commencing  at  and  where  the  road  now  leaves  the  bayou,  just  below  the  camp 
ground,  and  runniog  down  said  road  to  where  it  strikes  the  Bayou  Baitholomev 
below,  about  three-fourths  of  a  mile,  more  or  less,  so  as  to  include  die  smal 
improvements  made  by  Wm,  P.  Theobald  and  John  Perkins^  and  to  include  iH 
the  land  in  the  bend  of  the  bayou  north  and  west  of  said  road,  together  widi 
that  under  fence  and  now  in  cultivation  by  A.  D,  Peck,  in  corn  ;  together  with 
all  the  possession  and  right  of  possession  of  the  defendant,  in  the  case  of  Geargt 
W.  Coply  V.  A,  D.  Peck,  of  all  that  tract  of  bind  lying  west  of  said  road,  in  the 
bend  of  the  bayou,  cultivated  and  uncultivated,  improved  and  unimproved." 

This  description  appears  to  us  vague  and  indefinite.  The  designation  of  tha 
starting  point  where  the  road  leaves  the  bayou,  as  well  as  the  location  and  ezteat 
of  the  improvements  of  Theobald  and  Perkins,  are  undoubtedly  so.    How  ■■ 
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the  flheriflr  to  aflcertain  irom  the  copy  of  the  jadgment  and  of  the  petition,  Coplit 
which  are  alone  to  guide  him  in  ezecnting  the  writ  of  possession,  that  the  road  Uov'rih. 
and  the  improvements  he  may  find,  are  tfie  same  which  existed  when  the  peti- 
tion was  filed?  He  could  not  ascertain  this  without  the  declaration  of  both 
parties  to  the  suit,  or  in  default  of  it,  without  examining  witnesses,  which,  as 
the  court  held  in  the  case  of  WUliams  ▼.  Kelso,  would  be  a  new  trial  of  the 
case  before  the  sherifiT. 

Believing  that  the  judgment  cannot  be  executed,  we  are  of  opinion  that  the 
case  must  be  remanded  for  further  proceedinp. 

Writs  of  injunction  and  of  sequestration  were  issued  in  this  case.  We  are 
of  opinion  that  the  plaintiff  did  not  make  out  a  case  for  a  sequestration.  He 
does  not  allege  that  he  has  been  evicted  through  violence,  or  that  he  has  reason 
to  apprehend  that  the  defendants  will  make  use  of  their  possession  to  dilapidate 
or  to  waste  the  fruits  of  the  property.  C.  P.  275.  We  deem  it  proper  to  state 
that  in  possessory  actkms,  where  possession  is  claimed  under  title,  and  the  calls  of 
the  title  are  not  natural,  or  at  least  visible  and  fixed  boundaries,  a  survey  of  the  land 
is  of  great  assistance  to  a  proper  determination  of  the  extent  of  the  possession. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed.  It  is  further 
oidered,  that  the  sequestration  sued  out  in  this  case  be  set  aside  and  avoided. 
It  is  further  ordered,  that  the  case  be  remanded  for  further  proceedings,  the 
plaintiff  paying  the  costs  of  this  appeal  and  of  the  sequestration. 


William  Long  i^.  Martin,  Curator,  and  Paxton. 

The  qaeitioo  being  whether  the  defendftnt  wai  a  band  Jide  parchaser,  the  fact  that  he 
empkyyed  oonaael,  and  that  the  reoordi  were  examined,  and  that  he  did  not  take  a  nota- 
rial act  of  lale,  which,  in  the  naoal  oonne  of  bniineis,  ia  accompanied  by  a  mortgage 
certificate,  (C  G.  3398,)  bat  that  he  took  a  private  act  of  f  ale,  is  a  oircomstance  calculated 
to  excite  inipidon. 

APPEAL  from  the  District  Court  of  the  Parish  of  Chubome.    This  case  was 
tried  by  a  jury  before  Jonest  J;    ij^arrcUf  for  plaintiff.    Lawion  and  SooU, 
for  defendant.    By  tfie  court : 

SiiiDXLL,  J.  After  a  careful  perusal  of  the  e? idence  in  this  cause,  we  are 
not  satisfied  with  the  verdict  and  judgment  below,  and  think  the  justice  of  the 
case  will  be  more  clearly  ascertained,  by  subjecting  it  to  further  examination. 
We  think  there  is  reason  to  believe,  that  on  further  investigation,  a  larger 
amount,  than  was  awarded  by  the  jury,  will  be  found  due  to  the  pkintiff  from  the 
•accession  of  BelL  We  are  also  of  opinbn,  that  the  question  whether  Paxton 
was  a  bond  fide  purchaser  without  notice,  should  be  further  in? estigated.  With 
regard,  at  least,  to  a  portion  of  the  property,  the  jury  seems  to  have  overiooked 
the  fiict,  as  we  understand  the  evidence,  that  it  was  comprehended  in  a  mort- 
gage given  by  Long^  acting  for  the  firm  of  Bdl  and  Long^  in  the  year  1836, 
which  mortgage  appears  to  hare  been  duly  recorded  in  the  mortgage  office. 
The  books  of  that  ofilce  were  in  existence  when  Bdl,  in  his  individual  name, 
sold  the  land  and  slaves  to  PaxUm,  although  they  have  since  been  destroyed. 
It  appean  that  PaxUm  consulted  counsel  about  BeW$  titie,  and  the  parish 
raeorda  were  examined.  It  is  a  dicumstance  calculated  to  throw  doubt  over 
tha  tmuaetion,  that  after  this  eyaminatioPt  the  sa)e  was  Qot  ma^e  b^  qoCarial 


SBO  SUPREfiffE  COURT  OF  LOUISIANA. 


act,  which  would,  in  the  asnal  coarse  of  basiiieM»  have  been  accomptBiad  by  t 
MiKrur.  mortgage  certi6cate,  (Civil  Code,  3328,)  bat  by  an  act  aoder  private  agpiahiro. 
We  point  to  this  circumstaoce,  among  others,  aa  one  of  the  conaideratioBS  whicfa 
have  iodoced  as  to  remand  the  cause.  We  also  remark  that  the  district  jadgs, 
in  refusing  a  new  trial,  expresses  his  dissatisfrction  with  the  verdict.  Then  is 
an  obscurity  in  the  case  as  now  presented,  arising,  perhaps,  in  some  degree, 
from  the  destruction  of  the  parish  records,  which  prevents  us  from  coming  to  t 
satisfactory  conclusion,  and  whidi,  on  a  new  trial,  the  parties  wiU  have  an  oppor- 
tunity of  clearing  up. 
Judgment  reversed,  and  caase  remanded ;  appeOees  to  pay  coats  of  iqipeil. 


Moses  Madden  v.  William  W.  Farmer. 

This  suit  was  brought  upon  two  notef .  The  defence  was  prescriptioii.  The  ooly  erideoce 
of  an  interraption  of  prescriptioii,  was  the  teatimoDy  of  plaintiff's' attorney,  in  whoie 
hands  the  notes  were  placed  before  maturity.  A  trill  of  exceptions  was  taken  to  dw 
testimony.  Per  Curiam.-  Attorneys  at  law  are  not  agents,  and  the  rule  which  admitt 
the  testimony  of  agents  in  favor  of  their  prindpsls,  ia  cases  like  this,  should  not  be 
extended  to  them.  If  it  was,  this  case  would  not  come  within  the  spirit  and  reasoo  of 
the  rule.  There  was  no  absolute  necessity  for  resorting  to  this  evidence,  as  the  same  fiMli 
might  have  been  proved  by  an  appeal  to  the  conscience  of  the  defendant. 

The  court  will  not  recognize  the  principle,  that  the  testimony  of  an  attorney  in  behalf  of  bis 
client,  makes  full  proof  of  the  fact  sworn  to,  particularly  in  cases  where  the  attorney 
^ould  be  personally  responsible,  if  the  action  was  not  sustained. 

That  evidence  has  always  been  held,  as  being  oi  aa  inferior  kind. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  CktpUy^  I 
McGvirt  and  Ray,  for  phtintiff.    RichaT<U(m,  for  defendant.    By  the 
court: 

RosT,  J.  This  suit  is  based  upon  two  promissory  notes,  amounting  together 
to  upwards  of  $700,  besides  interest.  The  notes  matured  in  1839  and  1840, 
and  the  defence  is  prescription.  The  only  evidence  of  an  intermpUon  of  pro- 
scription, or  of  a  new  promise  to  pay  after  prescription  accrued,  ia  that  of  the 
attorney  of  the  plaintiff,  in  whose  hands  the  notes  have  been  placed  for  coUec- 
tion,  before  their  maturity.  The  defendant  objected  to  this  fceetimony,  on  the 
ground,  that  as  the  witness  had  received  the  notes  for  collection  before  Uieir 
maturity,  and  had  permitted  them  to  become  prescribed  in  his  handa,  he  wu 
liable  to  the  plaintiff,  and  that  the  object  and  effect  of  his  testimony  was  torelisTe 
him  from  that  responsibility.  The  objection  was  overruled,  and  the  testimosy 
admitted.    The  defendant  took  a  bill  of  exceptions. 

We  incline  to  the  opinion,  that  the  objection  was  well  taken,  and  should  have 
been  sustained ;  attorneys  at  law  are  not  agents,  and  the  rule  which  admits  the 
testimony  of  agents  in  favor  of  their  principals,  in  cases  like  this,  should  not  be 
extended  to  them.  If  it  was,  this  case  would  not  come  within  the  spirit 
and  reason  of  the  rule.  There  was  no  absolute  necessity  for  reaortiog  to  thii 
evidence,  as  the  same  Acta  might  have  been  proved  hf  an  appeal  to  the  oon- 
adence  of  the  defendant,  which  the  attorney  himself  admits*  might  have  beea 
aafely  resorted  to. 

If  the  evidence  waa  admisaible*  it  would  be  insuffident  jier  ac  to  raataiD  the 
judgment  appealed  from.    However  diapoaed  we  may  be  to  befiere  the  taiti- 
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mony  in  this  instance,  we  could  not  recognize  the  principle,  that  the  testimony      Maddbm 
of  an  attorney  in  behalf  of  his  client,  makes  full  proof  of  the  fact  sworn  to,  par-      Fabmsr. 
ticularly  in  cases  where  the  attorney  would  be  personally  responsible  if  the 
action  was  not  sustained.    That  evidence  has  always  been  held,  as  being  of  an 
inferior  kind,  and  painfal  experience  has  taught  us  the  cause  of  the  discredit 
into  which  it  has  fallen. 

Being  under  the  impression  that  the  statement  of  the  witness  in  this  case  is 
correct,  we  will  not  close  the  case  against  his  client. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed,  and  that  there  be 
judgment  against  the  plaintiff  as  of  nonsuit,  with  costs  in  both  courts. 


A.  C.  BoARDMAN  et  al.  v.  Sarah  Glenn  et  al. 

From  oecesfllty,  the  agent  of  a  vendee  is  a  competent  witnen  to  prove  the  contract  of  sale, 

and  the  price. 
The  proceeding  by  f eqoegtration  is  a  hanb  remedy,  and  v^ben  sued  oat  without  lofficient 

cause,  the  party  vrhose  property  is  taken  should  have  adequate  redress. 

APPEAL  fh)m  the  District  Court  of  the  Parish  of  Catahoula,  Barry^  J.* 
Curry,  for  plaintiffs.     Taliaferro,  for  defendants.    By  the  court : 

Prkstoiv,  J.  The  plaintiffs  sue  the  defendants  for  a  large  amount  of  damages 
for  sequestering  their  steamboat  Pascagoula,  whilst  engaged  in  a  very  profitable 
business.  They  allege,  that  she  was  detained  by  the  sheriff  about,  a  month, 
during  which  time  they  lost  their  business,  and  incurred  great  expense. 

The  defendants  allege,  that  the  sequestration  was  taken  out  for  a  lawful 
cause ;  that  Roberts,  the  master  of  the  boat,  against  the  will  and  remonstrances 
of  the  keeper  of  a  wood-yard  for  the  defendant,  Sarah  Olenn,  took  a  large 
quantity  of  pine  wood  from  the  yard,  for  which  the  boat  was  liable  to  seizure, 
under  the  act  of  the  Legislature,  approved  the  15th  day  of  March,  1842. 
They  claimed,  by  reconvention,  the  value  of  the  wood,'  and  damages  for  the 
trespass. 

On  the  trial,  the  defendants  objected  to  the  testimony  of  Roberts,  on  the 
ground  that  he  was  liable  to  the  pkdntiffs  for  the  damages  that  might  be  assessed 
against  them  for  his  trespass.  Greenleafs  Ev.  vol.  1,  article  — .  They  were 
plaintiffs  in  the  reconvention  for  damages,  and  did  not,  by  evidence,  show  any 
trespass  by  Roberts,  which  was  essential  to  attack  his  competency.  He 
believed,  at  least,  that  he  took  the  wood  in  pursuance  of  a  contract,  and  that 
there  was  only  a  dispute  about  the  price,  and  we  think  that  was  the  true  state 
of  the  facts.  He  is  not  a  party  to  this  suit,  and  is  not  interested  in  it,  as  being 
liable  for  the  price  of  the  wood.  Perhaps  his  interest  is,  that  the  defendants 
should,  by  their  reconvention,  recover  its  full  value  from  the  plaintiffs,  as  they 
have  done,  so  that  by  payment  he  may  be  exonerated.  From  necessity,  he  is 
a  competent  witness  for  the  plaintiffs,  as  to  the  contract  for  the  wood,  and  the 
price.     2  Greenleaf,  sec.  416.    Nicholson  v.  PaUon,  13  L.  R.  216. 

The  proceeding  by  sequestration  is  a  harsh  remedy,  and  when  sued  out  with- 
out sufficient  cause,  the  party  whose  property  is  taken  should  have  an  adequate 
redress.      We  are  unable  to  say,  from  the  evidence  in  this  case,  that  the  juiy 
assessed  the  damages  too  high. 
The  judgment  of  the  district  court  is  afiirmed,  with  costs. 
*De<ddad  in  1851. 
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Jacob  Smith  v.  Mary  Tabor  et  al. 


An  sntichreiu,  to  be  binding  apoo  the  ywpeity  pledged,  mui  be  redooed  to  wriliBg  in 
•ooordance  with  article  3143  of  the  Civil  Code. 

APPEAL  from  the  DiBtrict  Court  of  the  Paridi  of  Caddo,  Jotui,  J.*    Hodge, 
for  plaintiff.    Land,  for  defendaots.     By  the  court: 

Paeston,  J.  At  a  sale  of  property  belongiDg  to  the  eatate  of  James  Tabor, 
ID  San  Aagnatioe  county,  in  the  State  of  Texae,  Mary  Tahoty  one  of  the  hein, 
became  the  purchaser  of  diree  alaYes,  for  four  hundred  and  sixty  doUarB,  on  t 
credit  of  twelve  months.  She  waa  unable  to  give  the  security  required  at  Ae 
condition  of  the  sale.  The  plaintiff,  with  two  other  persons,  gave  the  bond  ftr 
the  price  of  the  slaves,  which  was  satisfiictory,  and  the  sale  was  passed  to  bar. 

She  was  then  living  with  the  phuntiff,  and  hured  one  of  the  slaves  tD  him  to 
pay  two-thirds  of  the  price,  being  heir  of  one-third  herself. 

Shortly  afterwards  she  quit  the  house  of  the  plaintiff  and  married  Jtim  A. 
WUlUt  who  is  made  a  defendant  with  her.  WUlit,  with  some  friends,  WiBOt 
to  the  house  of  the  plaintiff  and  took  forcible  and  violent  possession  of  the  sbve, 
and  sold  her  to  one  Nicholson,  , 

When  the  bond  became  due,  the  plaintiff  paid  it.  He  sues  for  the  amoant, 
makes  Nicholson  a  party,  and  cbims  that  the  slave  should  be  restored  to  bniii 
and  that  he  might  retain  her  until  her  hire,  at  $120  a  year,  should  indemni^ 
him  for  the  amout  paid  by  him  for  Mary  Tabor  for  the  price  of  the  slave.  He 
also  alleges,  that  she  and  her  husband  were  insolvent  at  the  time  of  die  sale  ti 
NUhoUoHf  and  that  the  latter  fraudulently  purchased  the  slave  to  deprive  lum  fli 
his  debt. 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  for  the  plaintiff  for  tbe 
amount  of  his  claim  against  Mary  Tabor  and  her  husband  WUlis,  but  exooe- 
rated  the  succession  of  Nicholson,  (who  died  during  the  pendency  of  Uie  niti) 
also  the  slave  Polly,  from  the  claim. 

The  evidence  does  not  establish  the  insolvency  of  WiUis  and  wife  at  the 
time  of  the  sale  to  Nicholson,  nor  a  fraudulent  purchase  of  the  shve  by  bis 
from  them ;  and  in  exonerating  his  succession  from  liability,  the  verdict  in^ 
judgment  are  correct. 

The  agreement  of  Mary  Tabor  to  hire  the  slave  until  the  debt  due  by  hertt 
the  plaintiff  was  paid,  amounts  to  an  antichresis,  and  to  be  binding  on  the  pro- 
perty, should  have  been  reduced  to  writing.    Code,  art.  3143. 

The  defendants,  on  this  ground,  objected  to  evidence  of  the  contract.  Itm 
admitted  by  the  court  to  prove  a  contract  of  hire,  but  the  court  and  jury  appeiTi 
by  their  verdict  and  judgment,  to  have  disregprded  it  as  proving  a  pledge  of  tbe 
slave  and  her  hire  until  payment  of  her  price ;  and  we  think  with  them,  it  shooM 
have  had  no  binding  effect  upon  the  property. 

The  judgment  of  the  district  court  is  affirmed,  with  costi. 

*Thii  cue  wu  decided  in  1851,  in  Kew  Orleani,  by  consent 
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T.  R.  Wolfe  v.  T.  M.  Gilmer,  and  James  B.  Gilmer  v.  T.  R. 

Wolfe, 
L.  R.  Grigsbt,  Administrator,  v.  J.  B.  Lee  et  al.,  Intervenors. 

When  pefwnui,  mtrried  elaewhere,  acquire  property  after  tfaey  oome  to  reiide  here,  it 

be&onga  to  the  commuiity  of  acqueti ;  bat  not  that  which  the  hosband  porchaaea  before 

he  beoomei  a  reaident  of  Louiaiana. 
When  tiie  contract  of  partnerahip  doea  not  determine  the  ahare  of  each  partner  in  the  profita 

or  loaaea,  each  one  ahall  he  entitled  to  an  equal  ahare  of  the  profita,  and  maat  contribote 

eqaally  to  the  kMiea. 

^^  A  PPEiU[i  from  the  District  Gonrt  of  the  Parish  of  Caddo,  Bullard,  J.* 
JjL,  Oilbeti  and  Landnunf  for  plaintiff.  Spoffard  and  Oat'n,  for  defendant. 
Lawicn^  for  inter?enon.    By  the  court : 

P&ESTON,  J.  This  case  ia  novel  in  its  circumstances,  and  somewhat  compli- 
caled,  on  account  of  the  number  of  parties.  The  looseness  of  the  transactions 
between  the  original  parties,  the  fact  that  fictitious  parties  have  appeared  from 
the  beginning  of  the  business  until  now,  that  the  litigation  is  approaching  its 
termination,  and  that  original  parties,  both  nominal  and  real,  are  dead,  may  render 
it  impossible  to  know  exactly  the  rights  of  the  litigants. 

But  as  fiir  as  the  facts  are  disclosed  by  the  record,  or  perhaps  ever  can  be,  we 
think  the  district  court  has  come  to  correct  conclusions,  and  meted  out  sub- 
stantial justice  to  all  the  parties.  If,  however,  any  injustice  has  been  done  to 
the  appellant,  of  one  thing  we  are  certain,  that  it  has  resulted  from  the  fact  of 
his  keeping  his  property  in  the  names  of  other  persons,  we  fear  for  illegal  pur- 
poses ;  a  practice  the  more  to  be  reprobated,  because  it  is  so  common. 

In  1834,  Bushrod  Jenkim,  then  residing  in  Kentucky,  purchased  Anderson's 
Island,  near  Shreveport,  and  commenced  its  improvement  as  a  cotton  estate. 
For  that  purpose  he  purchased  a  number  of  negroes,  particularly  a  lot  of  twenty- 
two,  from  William  Oldham^  for  ten  thousand  dollars. 

In  1836,  he  brought  his  family  to  Louisiana,  and  became  a  resident  of  the 
State.  We  may  therefore  dispose  at  once  of  a  claim  strenuously  urged  by  the 
coansel  ef  his  widow,  based  Upon  the  assumption,  that  the  land  and  slaves  thus 
acquired,  bek>nged  to  the  community  of  acquets  which  existed  between  her 
and  her  deceased  husband.  When  persons,  married  elsewhere,  acquire 
proper^  after  they  come  to  reside  here,  it  belongs  to  the  community  of 
acquets,  but  not  that  which  the  husband  purchases  before  he  becomes  a  resi- 
dent of  Louinana. 

There  is  nothing  in  the  case  of  Colt*s  Widow  v.  Hia  Executor^  adverse  to  this 
principle.  7  M.  R.  41.  In  that  case  the  husband  voluntarily  separated  from 
hia  wife,  and  established  his  residence  in  Loaisiana.  The  true  ground  of  the 
decision  was,  that  his  residence  was  her  residence,  and  that  he  might  have 
required  her  to  come  to  reside  in  Louisiana,  if  he  had  chosen.  In  this  case,  the 
'  husband  did  not  come  to  reside  in  Louisiana,  much  less  his  wife,  until  after  his 
aoqaiflition  of  the  land  and  slaves  erroneously  claimed  as  betonging  to  the  com- 
munity, in  opposition  to  the  fair  interpretation  of  the  2370th  article  of  the  Code. 

*  This  case  was  decided  in  1851. 
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WoLvi  Buskrod  Jenkins  caltirated  the  plontatiOD  with  some  saccesB  for  ten  yeui, 

OiLHEK.  increued  hu  property  and  credit,  and  became  the  owoer  of  a  joint  intermt  in 
the  town  of  Shreveport.  It  was  belieyed  by  the  neighborhood,  that  be  was  the 
aole  owner  of  the  plantation  and  slaTes,  and  other  property.  The  titles  to  the 
plantation  and  slaves,  and  Shreveport  property,  were  all  in  his  name  alone;  all 
transactions  growing  out  of  the  ownership,  were  performed  by  him  as  owner. 
In  those  transactions  he  contracted  numerons  debts,  and  to  a  large  amonnt,  on 
the  credit  of  the  property,  because  none  of  his  creditors  knew  that  he  was  not 
the  sole  owner. 

And  yet  a  paper  is  produced  on  this  trial,  dated  at  Lexington,  Kentacky,  id 
1835,  signed  by  Jenkins,  declaring  that  he  owned  the  plantation  and  thirty  ^ 
slaves,  in  partnership  with  Letcis  K.   Grigsby.    The  day  after  its  date,  it  ww 
assigned  to  Leuns  Chrigsby,  of  that  State,  the  father-in-law  of  Jenkins,  and 
father  of  Letois  K.  Grigsby, 

We  believe  that  Grigsby,  the  son,  was  a  partner  in  the  plantation  and  slares, 
from  its  establishment,  and  never  ceased  to  be,  notwithstanding  the  asBignment. 

The  instrument  shows  that  he  was  a  partner.  He  traded  in  slaves  before 
1834,  and  had  means.  Jenkins  had  but  little  means,  and  as  has  been  atated, 
purchased  22  of  the  slaves  from  WiUiam  Oldham,  who  was  trading  in  partner- 
ship with  Grigsby,  in  slaves.  It  seems  probable  that  these  slaves  belonged  to 
the  partnership  of  Oldham  and  Grigsby,  were  put  into  the  partnership  widi 
Jenkins,  and  settled  for  by  Chigsby  with  his  partner  Oldham. 

It  is  proved  that  Grigsby  failed  in  1834.  He  had  a  motive,  therefore,  Ibr 
conducting  the  partnership  in  the  name  of  Jenkins  alone,  and  no  doubt  took  the 
acknowledgment  to  which  we  have  referred  as  a  counterletter. 

Notwithstanding  the  assessment,  we  do  not  believe  his  father  ever  had  an; 
interest  in  the  property.  It  was  a  private  writing,  and  there  is  no  proof  that  i 
was  ever  delivered  to  the  father.  He  never  took  possession  of  the  property,  o 
exercised  any  control  over  it.  It  is  not  shown  that  he  ever  paid  anything  for  tin 
assignment,  and  his  heirs,  he  being  dead,  claim  nothing  under  it,  or  ever  bent 
of  it.  It  is  true,  a  suit  to  which  we  shall  advert,  was  conunenced  in  the  United 
States  Court  in  his  name,  for  a  settlement  with  Jenkins,  but  it  was  commenced 
conducted  and  terminated,  entirely  by  Chigsby,  the  son.  It  is  true,  that  afitf 
Jenkiru^  death,  a  power  of  attorney  was  given  by  his  father  to  one  Frenusny  b; 
which  the  latter  sold  the  undivided  half  of  the  plantation  and  slaves  to  Wdp- 
But  Grigsby,  the  son,  has  had  that  sale  declared  fictitious  by  judgment. 

For  these  ressons,  and  evidence  in  the  record  not  adverted  to,  we  do  not 
believe  that  Grigsby,  the  father,  or  Wolfe,  his  vendee,  ever  had  any  interest  is 
the  property,  and  that  though  the  one,  and  the  curator  of  the  other,  are  noraiisi 
parties  to  this  litigation,  that  they  have  no  interest  in  it.  The  real  parties  to  die 
suit,  and  ownera  of  the  property,  are  Leuns  K,  Grigsby,  and  his  sister,  Afrs* 
Jenkins,  and  her  minor  children;  and  we  shall  not  complicate  the  case  by  refer- 
ence to  any  othen. 

Jenkins  and  Grigsby  established  the  plantation  with  slaves,  in  the  name  o{ 
Bushrod  Jenkins,  commencing  in  1634,  and  worked  it  in  partnership  until  1845. 
A  suit  was  then  instituted  in  the  United  States  court  by  Grigsby  against  J&nkva 
for  the  partition  of  the  property,  and  settlement  of  the  partnership.  But  it  was 
compromised,  and  the  partnership  extended  indefinitely,  by  a  notarial  agree- 
ment, made  on  the  25th  of  November,  1845. 

Jenkins  was  murdered  in  1846,  and  the  psrtnerahtp  first  extended,  dissolved 
by  his  death.     Hiomas  M.  Gilmore  was  appointed  his  adaiinifltrator,  and  has 
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•dmiDwlered  his  estate  for  Beveral  years.    The  property  in  ShreTeport  has  been      Wotvs 
divided  in  kind  between  Chigsby  and  Jenkins*  estate.    The  plantation  and       Qiumu 
slaves  have  been  sold,  by  consent  of  all  parties.     Half  the  proceeds  have  been     4 
delivered  to  Qilmore  for  administration;  the  other  half  remains  in  the  hands  of 
the  sheriff;  subject  to  distribution  in  this  suit.     The  widow  of  Jenkins  clHiras 
half  of  the  whole,  individually.    We  have  disposed  of  that  claim.    She  claims 
half  the  estate,  as  tutiix  of  her  minor  children,  and  Origsby  claims  the  other 
half.     The  creditors  claim  to  be  paid  out  of  the  whole  esUte,  and  in  this  Mrs. 
Jenkins  supports  them.     But  Origsby  insists,  that  they  are  to  be  paid  out  of 
the  part  of  Jenkins  alone.     The  just  settlement  of  the  rights  of  all  the  parties, 
grows  principally  out  of  the  proper  construction  of  the  agreement  and  compro- 
mise between  Jenkins  and  Grigsby,  dated  the  25th  of  November,  1S45. 

It  establishes :  1.  That  Jenkins  and  Chigsby  had  owned  in  joint  partnership 
a  plantation  and  slaves,  in  the  parish  of  Caddo.  2.  That  a  suit  had  been  insti- 
tuted hy  Origsby,  for  a  partition  of  the  partnership  property,  and  whatever 
balance  might  be  found  due  to  him.  3.  Jenkins  acknowledges  that  Chigsby  is 
the  owner  of  an  undivided  half  of  the  plantation  and  slaves  which  are  described, 
and  conveys  him  a  title.  4.  it  is  disclosed,  and  Jenkins  acknowledges,  that 
Origsby  is  the  owner  of  one  undivided  half  of  his  interest  in  the  town  of 
Shreveport.  5.  It  is  provided  that  the  plantation  and  slaves  shall  be  kept 
together,  and  worked  in  partnership,  for  the  mutual  expenses  of  the  joint  own- 
ers, the  expenses  of  the  plantation  to  be  paid  out  of  the  proceeds  of  the  crops. 
6.  Jenkins  is  authorized  to  sell  the  lots  in  Shreveport,  provided  the  proceeds 
shall  be  applied  to  the  payment  of  the  debts,  which  are  particularly  enumerated 
in  the  agreement.  7.  They  are  declared  to  be  the  debts  of  Jenkins,  but  are  to 
be  paid  out  of  the  partnership  property,  or  the  revenues  arising  from  the  same. 
8.  The  debts  are  then  enumerated,  and  it  is  again  stated,  that  they  are  debts 
previously  owing  by  Jenkins,  but  to  be  paid  out  of  the  revenues  and  proceeds  of 
the  property. 

This  agreement  indicates,  that  the  name  of  Jenkins,  as  connected  with  the 
debts,  is  used,  as  it  had  been  from  the  establishment  of  the  plantation,  to  repre-  ^ 
sent  the  partnership.  2.  That  the  enumerated  debts  were  partnership  debts. 
And  3,  to  be  paid  out  of  the  revenues,  and  in  default  thereof,  the  proceeds  of  the 
sales  of  the  partnership  property.  And,  as  it  is  impossible  to  believe  that 
Chigsby  would  consent  that  his  revenues  should  be  used,  or  his  property  sold  to 
pay  debts  he  did  not  owe,  we  are  forced  to  conclude,  tbnt  they  were  debts  due 
by  him^as  a  partner.  And  then  the  exemption  contained  in  these  words: 
'*  without  making  Levns  Origsby  personally  bound  for  the  same  in  any  manner 
wbatsoe^r,*'  applies  appropriately,  as  it  does  literally,  to  Lewis  Origsby,  the  ' 
Either,  in  Kentucky,  whose  name  the  parties  were  using  fictitiously  in  a  part- 
nership, in  which  he  had  00  interest  whatsoever. 

This  then  is  a^artnership,  to  be  settled,  like  any  other,  between  Origsby  and 
his  sister,  representing  her  minor  children. 

The  agreement,  of  which  we  have  extracted  the  substance,  shows  sufficiently 
that  they  were  equal  partners  in  the  plantation,  slaves  and  property  in  Shreve- 
port. No  stock  account  or  books  being  furnished,  and  neither  party  pretending 
to  have  made,  or  that  the  other  received  advances,  their  equality  of  interest  in 
the  partnership,  and  in  its  losses  and  profits,  is  easily  presumed.  Code,  art.  2836. 
The  agreement  fixes  likewise,  with  reasonable  certainty,  the  partnership  debts 
to  be  paid  oat  of  the  partnership  property;  and  the  creditors  having  become 
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W«ura      pvtiM  to  the  liqaidatiom  they  miul  be  ptid  befim  the  tnrpfau  Kdefiutely 
frj^«m.     divided. 

There  are  eome  diMarepeiiciee  between  the  amomiti  of  the  debts,  m  ettted  in 
the  agreement,  and  the  amounta  eatablished  by  the  crediiork    The  rtatemeDti 
in  the  agreement  were  merely  deacripttre  of  what  debta  were  to  be  paid,  and 
not  intended  or  reaaonably  expected  to  be  precisely  accurate.    The  diecrepancy 
ia  ao  great  aa  to  the  claims  of  Kohn^  Daron  if  Co.  and  J.  /.  Jaehon,  that  we 
would  be  diapoaed  to  yield  relief,  bnt  for  the  conviction,  as  repeated  eo  often,  t^ 
they  were  debta  of  a  partnerahip  carried  on  in  the  name  of  Bushrod  JenkiMt, 
of  which  Lewis  K.  Chigshy  was  the  secret  partoer.    There  is  no  resBon  to 
believe  that  Jenkins  intended  to  deceive,  in  atating  the  debts  of  the  partDenhip 
of  which  he  had  been  the  manager.    Thus  the  discrepancy  in  the  case  of  Kokiii 
Daron  Sf  Cb.,  which  is  mnch  the  largeat,  grew  out  of  tlie  accomuktioD  of 
intereat,  that  moth  of  eatatea,  aa  may  be  aeen  at  page  682  of  5  Ann.  The  jtid|- 
ment  against  him,  mentioned  in  the  agreement,  did  not  bear  interest,  and  he 
probably  thought  himaelf  exonerated  from  interest. 

There  is  atill  leaa  reason  for  objecting  to  the  debt  of  Bume  and  Bumtidt^ 
beeauae  evidenced  by  a  bill  of  exchange,  while  it  is  stated  in  the  agreement  to 
be  a  note,  or  the  debt  of  Dick  and  Hi/Z,  because  proved  by  a  note,  whilst  the 
agreement  deacribea  it  by  a  bill  of  exchange.  Neither  of  the  parties  were  sub- 
jecting  themaeivea  by  the  agreement  to  the  debts  of  the  other*  but  both  were 
fixing  what  were  partnership  debts,  to  be  paid  out  of  the  partnership  property, 
and  without  which  Jenkins  would  not  have  made  titles  to  Chigshy,  entered  into 
the  compromise,  or  continued  the  partoerahip,  but  have  compelled  the  paitoer 
to  establish  righta  with  the  same  exactitude  which  the  latter  now  requires. 

The  same  observations  apply  to  the  claim  of  Stinson.  And  under  the  circnm- 
stances,  the  debt  of  Lee  is  sufficiently  proved.  It  was  acknowledged  in  the 
agreement  as  a  amall  balance  of  account,  but  sued  for  by  virtue  of  a  note  for  two 
hundred  dollars,  bearing  ton  per  cent  interest.  The  attorney  who  brought  the 
anit  waa  well  acquainted  yriih  Jenkins ;  says  that  it  was  a  note  on  Bushrod  Jen- 
kins, and  that  it  had  been  lost  or  mislaid.  The  advertisement  of  ito  loss  wai 
admitted.  No  question  was  made  aa  to  the  signature,  or  we  have  reason  to 
believe,  it  would  have  been  more  expressly  proved  by  Mr.  Lawson,  the  attorney, 
ao  well  acquainted  with  Jenkins. 

Aa  the  record  showed  that  Oilmetf  the  administrator,  had  eight  thousand  dol- 
lars in  his  hands,  proceeding  from  the  revenues  of  the  property,  there  is  no 
reasonable  objection  to  the  decree  of  the  court,  directing  its  appropriation  to  the 
debts  specified  in  the  agreement,  though  neither  party  appears  to  have  specially 
demanded  it.  If  he  haa  now,  or  should  hereafter  have,  other  funds  of  the  part- 
nership, a  like  distribution  may  be  made,  with  which  the  present  does  not 
interfere.  The  costs  of  a  large  record  like  the  present,  should  not  be  thrown 
on  the  appellees,  for  unsubetantia]  reasons.  * 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 
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Sterling  Baldree  v.  F.  J.  Davenport.     A.  M.  Coleman, 

Intervener. 

When  an  inteirenor  itands  in  the  poiition  of  a  plaintiff,  in  a  petitory  action,  he  will  be 
boond  to  establish,  by  satisfactory  eridence,  a  title  to  the  property  which  he  claims. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Copley,  J, 
Mc Quire  aod  Ray,  for  plaintiff.  Richardson  and  Newton,  for  defendant. 
Parsons  and  Sharp,  for  intervener.  It  was  an  estate  commencing  in  prt' 
send,  intended  to  be  occupied  in  futuro,  and  upon  the  delivery  of  t^e  deed, 
the  whole  estate  passed  at  once  from  the  grantor  to  the  grantee,  2  Black- 
stooe,  166, 167.  5  Humphrey's  (Tenn.)  Reports,  411.1  7  K.  R.  481.  12  R. 
R.  660. 

Id  the  ante-nuptial  contract  between  Ruth  Baldree  and  her  husband,  the 
power  to  make  such  disposition  of  her  property,  was  expressly  reserved,  and 
the  deed  of  gift  being  made  in  accordance  therewith,  is  good.  2  Story's  £q. 
sec.  1388,  1390,  and  authorities  there  cited.  2  Roper  on  Husband  and  Wife, 
ch.  16,  sec.  2,  p.  102.     Youngblood  v.  Flagg,  11  L.  R.  341. 

The  court  below  erred,  in  admitting,  on  the  trial,  the  deed  purporting  to  be 
from  Ruth  Baldree  to  Elizabeth  Ruth  Kelly,  for  the  Bhives  in  controversy,  which 
had  been  previously  donated  to  Eliza  Waters  and  her  children,  for  the  reasons 
set  forth  in  intervener's  bills  of  exception.  The  signature  of  Moses  Waring, 
one  of  the  subscribing  witnesses  to  the  deed,  was  not  sufficiently  proven,  nor 
that  of  the  other  witness ;  and,  even  had  one,  or  both  these  signatures  been 
establishe  J,  without  proving  the  signature  of  the  donor,  the  deed  was  inadmissi- 
ble. Dismukes  et  al,  v.  Mttsgrove,  7  N.  S.  63.  7  M.  R.  209.  9  L.R.521.  2 
Ann.  217.  11  L.  R.251.  3  R.R.  206.  C.  C.  2241. 
As  to  its  effect,  the  deed  having  been  made  in  the  State  of  Alabama,  if  siich  a 
•  deed  was  made  at  all,  which  is  denied,  was  void,  for  the  want  of  record,  and 
could  confer  no  title.  Clay's  Digest,  p.  255.  2  sec.  Statute  of  Frauds,  2  AJa. 
Reports,  684,  648.  Moreover,  it  was  made  by  a  married  woman,  without  the 
consent  and  authorization  of  her  husband,  and  is,  therefore,  void.  C.  C.  art. 
1467.  The  only  power  reserved  to  her  in  her  marriage  settlement,  to  dispose 
of  her  separate  estate,  had  been  previously  exercised  and  exhausted  when  she 
executed  the  deed  to  Eliza  Waters  and  her  children.  The  life  estate  reserved 
to  her  therein,  was,  at  furthest,  all  that  she  could  dispose  of. 

The  deed  of  gift  to  Eliza  Waters,  and  her  issue,  divested  Ruth  Baldree  of 
the  fee  of  the  property  conveyed ;  and,  of  course,  the  power  to  make  a  subse- 
quent disposition,  even  if  the  former  had  not  been  declared  irrevocable.  The 
deed  to  Elizabeth  R.  Kelly,  is,  therefore,  an  absolute  nullity,  and  even  if  it  had 
been  properly  proven,  could  confer  no  greater  right  than  the  grantor  had.  at  the 
time  of  making  it,  which  was  but  a  life  estate,  the  ownership  of  the  slaves 
having  already  been  vested  in  the  first-named  granteea,  EUtm  Waters  and  her 
phildren.  Jarmanon  Wills,  11,  13,  ne.  1  Ala.  Reports,  52.  13  Ala.  Reports, 
731.  Summerlin,  Adm'r.,  v.  Gibson  etals,  15  Ala.  Reports,  411.  iDomatlib. 
27,  tit.  2.  sec.  1.  C.  C.  art.  1454,  9.  Porter's  Ala.  Reports,  649.  Chahamr, 
Lambert,  5  Humphrey,  595. 

There  can  be  no  doubt  but  that  the  girl,  Mary,  was  purchased  with  funds 
arising  from  the  sale  of  Austin,  who  was  one  of  the  slaves  mentioned  in  the 
deed  of  gift,  to  Eliza  Waters  and  children ;  in  fact,  the  decree  of  the  chanceiy 
court  at  Hayneville,  clearly  recognizes, this  fact;  and,  if  so,  she  forms  as  much 
a  part  of  the  trust  estate,  created  by  this  deed,  as  any  of  the  negroes  named  in 
it.  Law  Library  39,  p.  131.  4  Kent,  306,  and  notes.  1  Johnson's  ch.  R.  450. 
3  Howard's  Supt.  C.  R.  405. 

The  deed  of  gift  to  Eliza  Waters  and  her  children,  made  in  puTsuance  of  the 
marriage  settlement,  and  in  accordance  with  the  power  reserved  therein,  per- 
fected the  settlement  of  the  property  previously  made  on  Eliza  Waters  and  her 
iasae,  after  the  death  of  the  donor,  and  is  viJid.     2  Kent,  164,  170,  174.    2 
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LMgb  183.     This  power  to  diipoie  of  hor  ■mwriHi  aolafeo,  wm  eqn«ly 
-^     *•  reterved  by  Ak^  Baldree,  io  tbe  ioatmaieat  crratiDg  k,  ud  the  ditpositioo 

vATurooT.  p,,^^^  ^^,  |p  nccordHDce  therewith.  The  deed  m  therefcre  ptod.  1  John's 
eh.  R.  450.  2  Whartoo.  11.  10  Serg.  and  Rowie,  447.  The  kwretpectiag 
ilMiTiflj|e  tettlemeots  io  Sooth  Carolioa,  m  OBderatood  to  be  eaeotadly  tbe  mow 
M  io  PeooiylvaDia,  Virgioia,  North  CaroliDa,  aod  Kentackj.  4  Dallas,  304, 
3U7. 

Tbe  deed  created  a  particolar  estate  for  life  in  Ruth  Baldrec  aod  a  vested 
reroHinder  io  Eliza  Wafers  and  her  iesoe,  who  held  the  fee,  aod  to  whom  a 
lej^al  and  equitiible  seizio  waa  giveo.  4  Keot.  201.  2  Blackatooe,  164.  Wd' 
liana  v.  Caston,  Strobbaita'  South  Carolioa  Reporta,  130.  7  Iredell,  N.  C.  Re- 
poru.  133. 

It  was  not  a  cootiogeot  interest ;  depended  on  no  uocertain  event,  aod  Eliza 
Water  $  and  her  iaaue  had  a  right  to  the  immediate  possession  %nd  enjoyment  of  rhe 
property  conveyed,  upon  the  death  of  Rutk  Baldree^  when  the  precedent  estate 
ceHsed.  2  Bhickstone,  168.  1  Strobhart  South  Carolina  Reports,  442.  1 
Bmnch.  64.  5  Alubaina  Reports,  5,  7.  8:  and  1  Richardson's  South  Carolios, 
161.170.     11  John's  cas.  91.     6  Peters,  68.     5  Mass.  535 

This  interest,  then,  being  nested  and  determined,  when  the  particolar  eatate 
was  croHted,  the  grantor,  Rutk  Baldree*  holding  a  life  estate,  was  without  tbe 
power  to  mnke  any  subsequent  disposition  of  the  property,  to  Elizabeth  Rutk 
Kelly,  or  any  one  else.  2  Blackstooe,  166.  15  Ala.  Rep.  406.  2  Ala.  Rap. 
648.     4  lb.  t58. 

Such  a  deed  is  similar  In  its  nature  to  a  dooation  inter  vtooi •  and  when  once 
perfected  by  delivery,  the  fee  of  the  property  conveyed  vested  absolately  io 
Eliza  Waten  and  her  iaaue,  and  the  grantor  could  not  then  revoke  it,  even  if  H 
wna  not,  by  its  terms,  irrevocable.  1  Strobhart*s  South  Carolina  Reports,  46. 
MeCuUhen  v.  MeC»tehen,  9  Porter's  Alabama  Reports,  649.  2  Root,  383.  4 
Watts  and  Serg.  221. 

It  mi\y  be  urged  thnt  the  property  conveyed  was  never  actually  delivered  to 
the  gnintee.  This  was  not  necessary,  and  could  not  be  done  during  the  life  of 
RiUk  Baidree,  who  hud  reserved  to  herself  a  life  estate  in  it.  A  delivery  of  the 
deed  was  sufficient.  12  Alabama  Reports,  29.  9  Alabama  Reports,  144.  4 
Alahnmn  Reports,  158.  5  New  Hampshire  Reports,  71.  2  Root,  26.  1) 
Wend,  656. 

It  miiy  be  said  that  if  iotervenor's  title  to  the  slave.  Will,  is  good,  he  beio| 
mentioned  in  the  deed  of  gift,  that  he  has  shown  no  right  to  Mary  aod  her  chil- 
dren, who  comprise  the  bHlnoce  of  the  negroes  in  controversy.  It  is  true  thit 
none  of  these  last  are  named  io  the  deed,  but  it  is  alleged  that  Mary  waa  pv- 
chased  with  funds  belonging  to  the  trust  estate,  to  wit,  the  proceeds  of  the  ssle 
of  Austin,  who  whs  onmed  in  the  deed  ;  and,  although  Allen  W.  Coleman,  who 
purchased  Mary  for  Mrs.  Baldree,  took  the  deed  in  his  own  name,  it  wis 
expressly  stipu lured  that  Ruth  Baldree  was  to  have  a  life  estate  in  her,  aodtbtf 
the  girl  was  for  her  use. 

It  is  a  doctrine  well  established,  both  by  reason  and  by  the  decisions  of  tbs 
courts  of  other  States,  that  when  property  conveyed  by  a  deed  of  trust,  (astha 
was,)  is  sold,  the  proceeds  of  that  property  should  be  applied  as  provided  io  thi 
deed.    9  Porter^s  Aliibnma  Reports,  547. 

In  the  purchase  of  Mary,  A.  W,  Coleman  acted  merely  as  trustee,  aod  prop- 
erty bought  with  trust  funds,  belongs  to  the  cestui  que  trusty  who  was  Eliit 
Waters  and  her  childron.  10  Alabama  Reports,  400,  460,  151.  4  Porter's  Ah- 
bama  Reports,  27. 

Having,  as  we  think,  shown  that  Francis  P.  Coleman  is  clearly  entitled  to  the 
property,  intervener  prays  that  the  judgment  of  the  district  couit  be  roversed, 
and  that  he  be  decreed  to  be  the  owner,  and  that  he  have  judgment  also 
for  the  hire  of  the  same  as  prayed  for  in  his  original  petition,  with  costs  ia 
both  courts. 

By  the  court : 

SuDELL,  J.  The  intervenor  stands  in  the  position  of  pbintiff,  in  a  pefiitocj 
ttctioot  and  is  bound  to  establish,  by  satisfactory  evidence,  a  title  in  his  ward,  for 
wJMm  he  claims. 

At  ngurds  Davenport^  who  stmnds  before  nt  as  a  pnrehaaer  in  ^ood  iaitfai  ws 
htf  BO  hositttion  in  taymg,  that  the  jadg;nMBt  ong^t  not  to  be  dirtubed.    Far 
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there  u  no  eafficient  eTideoce  as  to  the  Blaves  in  his  possessioo,  that  their  alleged  Balbhbb 
mother,  Mary,  was  purchased  with  funds  arising  from  the  sale  of  AuaUn,,  one  D^yntowt. 
of  the  slaves  mentioned  in  the  deed  of  gifk  to  Eliza  Waters,  The  decree  in 
chancery,  upon  which  the  ioterveopr  relies,  to  show  that  essential  fact,  does  not 
distinctly  so  adjudge,  and  was  interlocutory  in  its  nature.  Moreover,  the  testi- 
mony is  quite  loose  as  to  the  maternity  of  the  slaves ;  and,  indeed,  the  record  is 
so  complicated,  that  it  is  not  clear  what  evidence  was  offered  against  Daven- 
port, 

As  to  the  defendant,  Harriet  Herbert^  we  have  found  greater  difficulty  in 
coming  to  a  conclusion.  But,  after  considering  the  facts  of  the  case,  which  are 
extremely  complicated,  and  endeavoring  to  apply  to  them  a  jurisprudence  with 
which  we  are  not  fiimiliar,  and  upon  which  we  must  necessarily  pronounce  with 
great  diffidence,  we  are  unable  to  say  that  the  intervener  has  shown  such  title 
Id  his  ward,  as  would  justify  us  in  changing  the  judgment  rendered  below,  in 
any  respect,  except  as  to  the  slave  named  WUL 

It  is  not  improper  to  add,  that  the  subject  matter  of  this  controversy  was      ^ 
hitherto  before  a  court  of  chancery,  in  Alabama,  where  the  rights  of  the  inter- 
vener and  Harriet  HerherU  could  have  been  considered  by  minds  versed  in  the 
intricate  doctrine  of  trusts,  and  marriage  settlements,  and  safely  adjudicated. 
But  the  intervener  abandoned  that  forum. 

The  slave  Will,  it  seems,  was  mentioned  in  the  marriage  settlement,  and  as 
the  minor  appears  to  be  one  of  the  heirs  of  Mrs*  Baldree,  we  have  considered  it 
equitable,  under  all  the  circumstances,  to  amend  the  judgment  so  as  to  leave  his 
claim,  as  heir  for  the  slave,  open. 

It  is  therefore  decreed,  that  the  judgments  from  which  the  intervener  has 
appealed,  be  affirmed,  reserving  only  to  said  Francis  P.  Coleman,  minor,  the 
right  to  enforce,  by  any  future  action,  whatever  rights  he  may  have  as  to  the 
slave  WUl,  as  heir  of  Ruth  Baldree,  the  cost  of  the  appeal  to  be  paid  by  Harriet 
Herbert. 


Sterling   Baldree  v.   F.   J.  Davenport.    A.  M.  Coleman 

Intervener. 

A  decree  of  the  chancery  oocurt  in  Alabama,  and  a  deed  of  oompromiie  executed  there,  that 
would  have  the  effect  in  that  State  of  estopping  a  party  from  Betting  op  title  to  certain 
property,  will  receive  a  like  conatraction  in  the  courta  of  Louisiana. 

A  party  who  gives  no  appeal  bond,  cannot  be  heard  as  an  appellant,  without  the  consent  of 
the  appellee. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Copley,  J.* 
Mc  Quire  aod   Ray,  for  plaintiif.    Newton,  for  defendaot.     Parsons  and 
Sharp,  for  iotervenor.    By  the  court : 

Si*iDKLL,  J.  We  coDsider  the  judgment  agaiust  Baldree  as  fully  sustained 
by  the  evidence.  He  is  estopped  from  setting  up  any  title  adverse  to  the 
defendants,  by  the  decree  of  the  chancery  court  in  Alabama,  and  by  the  deed 
executed  by  him  on  the  18th  of  September,  1846,  soon  after  he  brought  the 
fllave  to  this  State,  in  contempt  of  that  decree.    The  decree  of  compromise  is 

*Tfais  case  was  deddodin  New  Orleans. 
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Balbbsb 


inrtificMUj  dnwn,  bat  munfesto  a  dear  iotartion  oo  his  put  to  abmdoii  aHpfe* 
teosioiw  whatever  to  the  slave.  We  do  not  doobt  but  that  in  Akbuni,  tfat 
decree  of  whose  coort  he  had  grossly  violatod,  aod  from  whose  jariidiction  hs 
had  uolawfoUy  withdrawn  the  proper^,  that  deed,  (aided,  as  it  is,  by  the  teni* 
moDy  of  the  sabscribing  witness,  which  has  been  received  withoat  objectioo) 
woald  be  considered  as  a  binding  and  coochisive  compromise  snd  quit  dain, 
inuring  to  the  benefit  of  Mt$.  Baldrect  and  excluding  him  from  any  fntore  pre- 
tensions against  her,  her  trustee,  heirs  or  assigns,  or  persons  claiming  under  the 
trustee,  Harriet  Herbert,  We  see  no  ressoo  why,  under  the  circumstaocee  of 
this  case,  a  like  elTect  should  not  be  given  to  the  deed  in  the  courts  of  LoaiBiani 
against  Baldree.    See  Frierson  v.  £nrin,  5  Ann.  530. 

There  was  also  judgment  against  the  intervener,  Coleman^  and  he  moved  finr 
an  appeal.  But  he  never  gave  any  appeal  bond,  aod  cannot  be  heard  ae  in 
appellant  without  the  consent  of  the  defendants.     Datn*  v.  Anty^  3  N.  S.  142. 

It  is  therefore  decreed,  that  the  judgment  against  Baldree  be  affirmed,  and 
that  he  pay  the  costs  of  the  appeaL  It  is  further  decreed  that,  as  to  the  said 
CoUrnan^  the  appeal  be  is  missed. 


Oliver,  Curator,  r.  Bry  and  Stephens. 

In  civil  matter!  one  moit  be  foed  before  the  Judge  having  jariidiction  over  the  place  where 
he  haa  hif  domicil.  Bat  in  matten  relative  to  warranty,  the  warrantor  may  be  hrongfat 
before  the  coqrt  having  oQgnizanoe  of  the  principal  action  in  which  the  demand  in  war- 
ranty ariaea. 

One  may  be  called  in  warranty  in  a  personal  action.    C.  P.  378,  379. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Sharjpt,  V 
By  the  court: 

PaESTON,  J.  This  suit  is  instituted  by  the  curator  of  the  succession  of 
Wm.  T.  Dayt  on  a  note  due  the  28th  day  of  September,  1840,  with  ten  per 
cent  interest  from  maturity  until  paid. 

Day  and  one  Beasly  purchased  from  MeEnery  a  hotel  in  the  town  of 
Monroe.  They  gave  him  their  two  notes  for  $3333  931  each.  The  ootM 
became  the  property  of  L  Millaudon  of  New  Orleans. 

Day  having  died,  and  a  curator  having  been  appointed  to  his  succession,  Mil- 
lawUm  applied,  under  articles  990,  991  and  992  of  the  Code  of  Practice,  for  the 
sale  of  Day^a  undivided  half  of  the  premises  to  meet  the  payment  of  the  two 
notes.  The  property  failed  to  produce  the  appraisement,  when  it  was  sold  at 
twelve  month's  credit,  and  the  defendants  became  the  purchasers  for  the  note 
on  which  this  suit  is  instituted. 

MiUaudon  afterwards  instituted  suit  on  the  original  notes  of  Day  and  Beasl'^^ 
against  the  latter,  and  sold  his  undivided  half  of  the  property,  but  not  for  eooogh 
to  pay  his  half  of  the  debt. 

The  defendants  allege  in  defence,  that  the  probate  sale  at  which  tbey  por- 
cbased  was  made  to  pay  the  two  notes  of  Day  and  Beasly^  in  the  hands  of 
MiUaudon^  with  vendors  privilege  and  mortgage  oo  the  property  they  pur- 
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chased.    Thii  was  admitted,  and  that  the  price  they  bid  was  to  go  to  Millaudtm,       Ottrnt 
They  alleffed  farther,  that  they  had  purchased  from  MUlaudon  his  rights  to  the         ^n',, 
price  bid  by  them,  and  to  the  two  notes  it  was  destined  to  pay.     They  prayed 
that  MUlaudon  might  be  made  a  party  to  the  suit,  and  that  they  might  be  per- 
mitted to  show  these  facts  in  defence. 

He  excepted,  and  it  was  admitted  that  he  was  a  resident  of  New  Orleans, 
and  that  he  could  not  be  sued  on  the  supposed  contract  in  the  parish  of  Ouachita. 
The  exception  was  sustained  on  the  general  ground,  that  in  civil  matters  one 
must  be  sued  before  the  judge  having  jurisdiction  over  the  place  where  he  has 
his  domicil. 

That  is  true;  but  in  matters  relative  to  warranty,  the  warrantor  may  be 
brought  before  the  court  having  cognizance  of  the  principal  action  in  which  the 
demand  in  warranty  arises.     Code  of  Practice,  art.  165,  No.  4. 

Now,  if  MUlaudon  sold  the  notes  of  Day  and  Beasly  to  the  defendants,  and 
also  the  fund  which  was  to  be  applied  to  their  payment,  as  alleged,  and  to  be 
taken  for  granted  for  the  purpose  of  the  exception,  he  contracted  an  obligation 
to  warrant  the  defendants  against  a  suit  for  that  fund,  for  his  benefit.  And 
though  the  action  is  personal,  might  be  caOed  in  warranty.  Code  of  Practice, 
arts.  378,  379. 

But  the  great  difficulty  is  in  extending  these  principles  to  suits  which  are 
incidental  to  the  settlement  of  successions,  as  they  might  complicate  and  pro- 
tract the  settlement  forever.  We  will  overrule  the  exception,  and  allow  a  stay 
of  execution  until  MUlaudon  establishes  his  right  to  the  fund  contradictorily  with 
the  defendants  and  other  creditors  of  the  succession,  on  the  final  tableau  of 
distribution. 

It  is  palpable,  however,  by  the  record,  that  MUlaudon  received  from  the 
defendants  $1666  66  in  April  and  June,  1841.  If  received  in  purchase  of  Day 
and  Beasly^s  notes,  their  defence  is  valid ;  if  received  in  part  payment  of  their 
own  note,  equity  requires  that  it  should  be  credited  upon  it,  the  note  being  sub- 
stantially his  property.  In  either  hypothesis,  the  defendants  must  enjoy  the 
benefit  of  those  payments. 

The  defendants  contend,  that  their  note  should  not  boar  ten  per  cent  interest 
from  maturity,  because  that  condition  is  not  prescribed  in  the  proces  verbal  of 
the  sale  of  the  property,  which  they  purchased  at  twelve  month's  credit.    The 
order  of  the  court  of  probates,  for  the  sale  of  the  property,  prescribed  that  con- 
dition ;  the  property  was  sold  to  pay  a  debt  bearing  ten  per  cent  interest,  and 
they  gave  their  note  for  the  price,  with  ten  per  cent  interest  until  paid,  if  not 
paid  at  maturity.    The  legal  effect  of  the  whole  proceeding  was  to  require  the 
payment  of  that  interest,  and  we  have  no  reason  to  believe  that  they  were  in 
error,  in  point  of  fact,  in  expressly  making  their  note  to  bear  that  conventional 
interest. 

The  judgment  of  the  district  court  is  reversed  ;  and  it  is  decreed,  that  the 
plaintiflT  recover,  with  costs,  from  the  defendants  three  thousand  three  hundred 
and  fifty  dollars,  with  ten  per  cent  interest  from  the  28th  of  September,  1840, 
until  paid,  but  that  the  same  be  credited  with  $833  33i  on  the  29th  of  April, 
X84I9  and  the  like  sum  of  $833  33i  on  the  8th  of  June,  1841.  Further,  that 
tlxe  plaintiflT  have  the  privilege  of  vendor  and  right  of  a  mortgage  creditor  on 
tJae  property  sold  to  the  defendants,  and  described  in  the  proces  verbal  of  the 
sale  of  the  estate  of  WUliam  T.  Day,  on  the  28th  of  September,  1839,  and 
£€>T  which  the  note  sued  upon  was  given,  and  that  the  said  property  be  sold  to 
satisfy  this  judgment.    But  it  is  further  ordered,  that  execution  be  delayed 
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Oi.im      untfl  L.  MxlUndtm  eflteblishM  contndicforily  wHh  die  dflfindnito  ud  d» 
BbV.         creHitora  of  the  aitate  of  WWiam  T.  Day^  on  the  final  taUeao  of  diatrilmtioD, 
his  right  to  the  benefit  of  this  jadgment.    The  ooets  of  this  tppaal  to  be  bone 
bj  the  appellees. 


Thomas  D.  Waddil,  Tator,  r.  Elizabeth  Thompson.    Wil- 
liam Shaw»  Intervenor. 

This  soit  wu  broagbt  by  a  father  aa  tator  of  bia  minor  child,  who  waa  ^  rati  pluBlit> 
Pending  the  appeal,  the  child  died.  The  father  aaggeated-  the  death,  and  asked  to  be 
made  a  party  to  the  rait  in  hia  own  right.  Hdd :  That  there  waa  eridence  in  the  reoori 
that  the  father  waa  the  only  heir  at  law,  and  therefore  entitled  to  proeecnte  the  appcilii 
Ua  own  right. 

APPEAL  from  the  Districh  Court  of  the  Pariah  of  Caddo, ,  J.* 
By  the  court : 

RosT,  J.  Thia  ia  a  poaaeaaory  action,  in  which  the  plaintiff,  aa  tutor  of 
hia  infant  daughter,  claimed  from  the  defendant  a  ahve,  which  he  alleged  bid 
been  in  the  poaaeasion  of  his  late  wife,  aa  owner,  daring  more  than  one  year  tt 
t^e  time  of  her  death. 

The  defendant  diaclaimed  any  right  to  the  ala?e,  bat  William  Shaw^  the 
grandfather  of  the  minor,  intervened,  alleging  the  poaaeaaion  to  be  in  him,  u^ 
that  of  hia  grand-daughter  to  have  been  precariona,  and  inaafficient  to  sappoit 
the  preaent  action. 

The  caae  was  tried  before  a  jury,  who  found  for  the  plaintiff,  in  the  capacity 
in  which  he  aued.  And  William  Shav?  haa  appealed  from  the  jodgmes 
rendered  on  the  verdict. 

During  the  pendency  of  the  appeal,  the  child,  who  waa  the  real  plaiotiffi 
the  auit,  died,  and  her  father,  the  nominal  plaintiff,  auggeated  her  death  io  cooit 
and  applied  for  leave  to  become  a  party  to  the  auit  in  hia  own  right,  and  to  prol^ 
cute  the  aame  to  final  judgment,  on  the  ground  that  he  ia  the  aoleheirofha 
deceaaed  child,  and  entitled,  aa  auch,  to  her  entire  aocceaaion.  A  brief  on  ds 
merita  haa  been  filed  on  his  behalf. 

The  appellant  admitted  the  death  of  the  minor,  bat  he  haa  not  appesredtt 
give  hia  consent  to  this  change  of  parties ;  and  if  the  record  did  not  coDtaii 
aatiafactory  evidence  of  the  truth  of  the  facts  upon  which  the  appIicatioDii 
made,  we  would  feel  it  oar  duty  to  remand  the  cauae  to  try  the  iasue  of  h«^ 
ship.  But  it  ia  in  evidence,  that  Virgima  Shato^  the  wife  of  the  plaiotiff,  wait 
young  maiden,  living  in  the  houae  of  her  guardian,  the  intervenor,  at  the  time  d 
her  marriage,  in  July,  1849,  and  that  ahe  died  in  October,  1860,  leaving  an  <h4 
child,  aince  deceaaed.  Under  that  atate  of  facte,  there  could  be  no  teatameotBt; 
heir,  and  the  father  waa  neceaaarily  the  only  heir  at  law.  He  ia,  therefore, 
entitled  to  prosecute  the  appeal  in  his  own  right. 

On  the  merits,  the  caae  turna  upon  queationa  of  fact,  and  the  verdict  and  jadf- 
ment  are  fully  auatained  by  the  evidence.  The  mode  in  which  the  intervenoTi 
SkaWf  obtained  poasession  of  the  alave  after  the  death  of  hia  grand-dangbter, 
would,  alone,  justify  them.    He  made  oath  before  a  juatice  of  the  peace,  that 
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he  b«Ii6Ted  that  his  graDd-daughter  had  come  to  her  death  by  the  act  of  the      WiDnn 
shive  in  controvenj,  and  caased  a  warrant  to  iaaue  for  her.    His  own  overseer     THoxrioir. 
ha?ing  been  appointed  special  constable,  executed  the  warrant  and  took  her  for 
safe  keeping  to  the  intervener's  plantation,  who  then  discontinued  the  prosecu- 
tion, stating  that  he  was  sorry  for  what  had  been  done,  but  refused  to  return 
the  slave  to  the  plaintiff. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  Thomas  D.  Waddil  be 
recognized  as  the  legal  representative  of  the  plaintiff,  and  that  he  be  made  a 
party  to  the  appeal  in  his  own  right.  It  is  further  ordered  and  decreed,  that 
the  judgment  of  the  court  below  be  affirmed,  with  costs. 


6£ORGE  W.  Copley  v.  Hasson  and  Lazane. 

In  tbiB  cta«  the  plaintiff  claimed,  under  a  sheriff '•  acyadication  of  the  property,  by  virtue  of 
an  order  of  leixare  and  iale  via  exeeutwa  ;  the  defendanti,  under  a  tax  ooUector'a  sale 
for  taxes.  Hdd ;  That  the  tax  sale  was  null,  becanse  the  property  waa  not  sold  far  the 
amoont  of  the  special  mortgages  existing  npon  it- 

That  the  hypothecary  action  was  not  necessary,  becaose  the  defendants  were  not,  at  the 
time  of  the  seizare,  in  the  actaal  or  even  civil  possession  of  the  property,  under  the  tax 
sale. 

That  as  between  mortgagor  and  mortgagee,  the  property  was  clearly  mortgaged  by  tbe 
proees  verbal  of  sale. 

AIPPEAL  from  the  District  Court  of  the  Parish  of  Jackson,  ,  J.» 
By  the  court : 

RosT,  J.  When  this  case  was  before  the  court,  at  the  last  term  of  this  court 
at  Monroe,  we  examined  with  great  minuteness  the  respective  pretensions  of 
the  parties  to  the  property  in  controversy.  We  left  open  but  three  subjects  for 
further  examination  by  the  district  court,  and  for  whicli  the  case  was  remanded. 

The  plaintiff  claimed  under  a  sheriff's  adjudication  of  the  property,  by  virtue 
of  an  orderof  seizure  and  sale  via  executiva  ;  the  defendants,  under  a  tax  collec- 
tor's sale  for  taxes. 

The  order  of  seizure  and  sale  was  granted  before  the  tax  sale,  but  was  not 
executed  until  afterwards.  We  left  the  question  open  to  ascertain  whether  the 
plaintiff  should  not  have  proceeded  against  the  defendants,  as  third  possessors, 
by  the  hypothecary  action,  properly  so  called,  and  not  against  the  mortgagor 
alone. 

The  defendants  having  purchased  at  a  tax  sale,  did  not  appear  to  have  after- 
wards advertised,  as  required  by  the  existing  laws,  in  order  to  enable  the 
owners  to  redeem,  or  the  purchasers  to  perfect  their  title  in  default  of  redemp- 
tioD. 

As  the  property  had  been  sold,  not  for  taxes  upon  it,  but  for  a  tax  upon  a 
tavern,  and  therefore  there  was  no  privilege  upon  the  property,  we  doubted 
the  validity  of  the  sale,  inasmuch  as  it  did  not  sell  for  the  amount  of  the  special 
mortgages  upon  it. 

No  new  light  or  evidence  has  been  thrown  upon  these  questions,  except  that 
the  defendants  had  not  actual  possession,  under  the  tax  sale,  when  the  order  of 
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GopsLBT     i0isnr»  and  Mto  wif  azecoted ;  nor  hanfff  a  aril  poMeawon,  nnHniieli  u  thft 
'*  tax  aaJe  had  not  been  compleCed  by  die  fmUieatloiia  neceamy  to  eoiMa  the 

owner  to  redeem. 

We  are  of  opinion  that  the  tax  aale  waa  nuO,  beeaoae  die  pnpoly  wis  not 
aold  for  the  amount  of  the  apecial  mortgagee  exiating  upon  the  propeitj.  And 
further,  that  the  order  of  aeisure  and  aale,  under  which  the  phintiff^B  daim 
waa  properly  executed  againat  the  original  mortgagora,  and  that  the  hypothecary 
action  againat  the  poaaoaeora  waa  not  neceaaary,  becauae  the  defendants  wen 
not,  at  the  time,  in  the  actual  or  even  cifil  poaaeaaion  of  the  properly  under  Uie 
tax  aale. 

The  argument  of  defendanta  againat  the  order  of  aeizure  and  sale,  upoa  the 
auppoaition  that  the  mortgage  waa  not  recorded  in  the  mortgage  office  bSk, 
becauae  it  appeara  at  page  56  of  thia  long  record,  that  it  waa  duly  recorded  io 
the  mortgage  office. 

Aa  between  the  mortgagor  and  mortgagee,  the  property  waa  clearly  mortgaged 
by  the  proces  verbal  of  aale,  and  that  waa  exhibited  to  the  district  judgei  as  he 
ordera  the  mortgage  property  as  apeci6ed  in  the  proces  verbals  to  be  seised 
and  sold,  aa  claimed  in  the  petition,  that  is,  for  the  payment  of  ita  price. 

The  district  court  appears  to  have  made  out  a  very  jnat  and  equitable  estima- 
tioo  of  the  improvementa,  aa  well  aa  of  the  renta  and  profiu  of  the  property 
aeized,  for  according  to  the  evidence,  if  a  writ  of  poaaeaaion  ahould  be  issued 
before  the  balance  found  in  faror  of  the  defendanta  ahall  be  paid,  it  might  be 
enjoioed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  covt 
below  be  affirmed,  with  coats. 


W.  W.  George,  Carator,  v.  J.  R.  Roach,  and  J.  R.  Roach  t. 
W.  W.  George,  Carator. 

The  equitable  doctrine  establiched  in  tbe  ease  of  Pepper  v.  Dwdap^  5  Ann.  900,  that  wba 
a  paicfaaser,  wbo  has  receiTed  poiseiiion  from  hia  Tendor,  boya,  afterwarda,  an  ootitud- 
ing  and  anperior  title,  and  tbaa  perfecta  and  qoieti  tbe  defective  title,  and  the  poaaeuiflB 
which  be  receired  from  bia  Tendor,  the  aeooni  purchase  will  inare  to  his  ▼endor'a  benefti 
doea  not  apply  to  a  case  in  which  the  vendor  never  bad,  and  gave  no  poaaeaaion,  and  wm 
aware  of  an  oatataading  title,  and  knew  that  he  waa  aelUng  what  belonged  to  anotiier. 

APPEAL  from  the  Diatrict  Court  of  the  Pariah  of  Caddo, ,  J.* 
By  the  court: 

RosT,  J .  A  lot  of  ground  in  tbe  town  of  Shreveport  waa  aold  to  Boanks  at  i 
probate  sale,  by  Oeorge,  Curator,  and  the  vendee  gave  hia  notea  for  the 
price.  Being  sued  upon  them,  he  restricted  the  action,  upon  the  grouod  diat 
the  succession  of  Sprague  waa  without  title,  and  claimed  a  reaciaion  of  the  ssJe. 
There  was  a  judgment  for  the  defendant  in  the  court  below,  and  the  plamtiff  hai 
appealed. 

It  ia  proved  that,  at  the  date  of  the  probate  sale,  the  title  waa  in  a  third  permi« 
from  whom  Roach  aubaequently  pnrchaaed  the  aame  piece  of  ground.  lUi 
hird  peraon,  and  thoae  under  whom  he  held,  had  been  in  poaaeaaion  for  many 

*Tfais  case  was  decided  in  New  Oileaas  by  consent 


MONKOE,  OCTOBER,  1862.  50B 

yarn.  The  raoceMlon  of  Sprague  never  had  poMeasloD*  nor  had  Boacht  until  Ocoboi 
he  received  it  irom  his  third  pereon.  It  is  clear,  therefore,  that  there  was  a  b^cb. 
&ilare  of  the  consideration  of  the  note  given  by  Roach. 

But  it  is  said  that  Roack^  having  purchased  the  title,  is  only  entitled  to  be 
relieved  from  the  payment  of  his  notes  up  to  the  amount  which  he  expended  to 
acquire  it. 

In  the  case  of  Pepper  v.  Jhmlapt  we  recognized  the  highly  equitable 
doctrine,  that  when  a  purchaser,  who  has  received  possession  from  his  vendor, 
buys  afterwards  an  outstanding  and  superior  title,  and  thus  perfects  and  quiets 
the  defective  title  and  the  possession  which  he  received  from  his  vendor,  the 
second  purchase  will  inure  to  his  vendor's  benefit,  so  that  his  liability  as  war- 
rantor will  be  restricted  to  the  amount  so  expended. 

But  the  equity  cannot  be  invoked  in  the  present  case ;  for  the  succession 
never  had,  and  gave  no  possession,  and  it  is  shown  by  the  curator's  official  acts, 
that  he  was  aware  of  his  outstanding  title,  and  knew  that  he  was  selling  what 
belonged  to  another. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
bek)w  be  affirmed,  with  costs.  ^y" 


Copley  and  Newman  v.  Dinkgrave,  Sheriff  et  al. 

Tbe  bond  of  m  sheriff  and  State  tax  collector  ii  not  a  bond  for  a  lam  of  money,  bat  a  bond 
for  tbe  performance  of  official  dntiei,  and  if  tbe  dntiei  are  not  performe  d,  eaob  of  the 
■nretiei  is  boond  to  the  fhll  amount  for  which  they  have  obligated  themaelvea. 

Tbe  6th  section  of  the  Act  of  1847,  pnmding  that  in  no  case  secorides  shall  be  liable  ibr 
each  other,  or  beyond  tbe  amoont  for  which  each  one  may  hare  obligated  himself  in  the 
bond,  is  very  far  firom  saying  that  they  shall  not,  in  every  case,  be  boond  for  that  amount* 
If  the  obligation  of  each  surety  is  to  be  ascertained  without  regard  to  that  of  the  others, 
tfaey  stand,  so  far  as  the  State  is  concerned,  as  if  only  one  of  them  had  signed  the  bond, 
and  in  that  case  the  party  signing  would  be  liable  to  tbe  full  amount  of  his  obligation* 

When  there  is  no  separate  book  kept  by  the  recorder  of  mortgages  to  record  sheriff '» 
bonds,  the  recording  the  bond  in  tbe  book  of  mor^ages  will  be  sufficient  notice,  under 
tbe  Act  of  1847. 

Tbe  46th  section  of  the  Act  to  provide  a  revenue  for  the  support  of  the  government  of  the 
State,  provides,  that  the  bond  of  tbe  collector  of  taxes  shall  operate  as  a  legal  mortgage 
on  the  lands  and  slaves  of  the  collector.  This  act  attaches  the  mortgage  to  the  bond 
itseU;  and  as  it  is  silent  as  to  the  manner  of  recording  that  mortgage,  tbe  usual  mode  of 
inscription,  in  the  book  of  mortgages,  will  be  sufficient. 

The  sureties  upon  tbe  bond  of  a  collector  of  taxes,  cannot  avaU  themselves  of  any  fraud 
committed  by  him. 

There  is  nothing  in  the  Act  of  1847  suspending  the  operation  of  the  penalty  which  it  imposes 
on  collectors  of  State  taxes,  who  ML  (o  account 

The  63d  section  of  the  Act  to  provide  a  revenue  for  tiie  support  of  the  government  of  the 
State,  ordains,  that  if  any  tax  ooUeclor  shall  neglect  or  fail  to  pay  into  tbe  treasuiy  the 
anont  due  by  him,  and  to  obtain  the  treasurer's  receipt  therefor,  he  shall  forfeit  the  oom- 
mission  allowed  to  him  by  law. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Barry ^  J. 
Copley  and  Oarreti^  and  Luddingt  for  plaintiffs.  Mathews,  for  defendants. 
By  thecout: 

RoBT,  J.    The  pkuntifis  were  two  of  the  seeniities  of  W.  H.  Coatg^u 
former  aheriff  of  the  pariah  of  Onaehita,  on  his  bond  as  sheriff  and  State  tax 
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OopuT  eoHaetor  for  the  year  1846.  The  bond  wu  giren  on  Ihe  16th  of  SepTeaiber, 
DmBouTS.  1^7*  ^®  (i^iM  fo  pty  over,  hito  the  treasniy,  the  entirB  amoont  of  tixeiibr 
that  year,  and  the  aaditor  iaaued  an  execution  againat  him  and  his  oeeontiei  for 
the  balance  unpaid.  The  plaintifls  have  enjoined  the  aale  of  some  of  their 
property,  aeized  by  the  sheriff,  under  that  esecation.  The  district  attorney 
appeared  in  behalf  of  the  State,  and  after  hearing,  the  injanctioD  ivas  teoWeci. 
The  plaintiffs  have  appealed. 

We  are  unable  to  discover  any  error  in  the  judgment  This  was  not  t  hood 
ft>r  a  aum  of  inone>,  as  erroneously  aaanmed  in  argument  by  connsel ;  it  wu  • 
bond  for  the  performance  of  official  dntiea,  and  if  the  dutiea  were  not  performed 
each  of  the  sureties  was  bound  to  the  full  amount  for  which  they  had  obligated, 
themaelvea.  The  sheriff  himself  gave  bond  for  the  sum  of  15119  16.  Eidb 
of  the  sureties  bound  himself  for  the  sum  of  91716  36.  The  sheriff  paid 
t2042  60  into  the  treasury,  leaving  a  balance  of  91370  94  unaccounted  for  on 
the  taxes  of  1846.  Each  of  the  sureties  is  bound,  upon  the  bond,  for  tint 
balance.  The  6th  section  of  the  Act  of  1847  providing,  that  in  no  case  eecari- 
tiea  shall  be  liable  for  each  other,  or  beyond  the  amount  for  which  each  one  iinj 
have  obUgated  himself  in  the  bond,  is  very  &r  from  saying  that  they  shall  Mtia 
every  case  be  bound  for  that  amount.  If,  as  alleged,  the  obligation  of  each 
surety  is  to  be  ascertained  without  regard  to  that  of  the  others,  they  stand, » 
far  as  the  State  is  concerned,  as  if  only  one  of  them  had  aigned  the  bond;  lad 
in  that  case  it  would  not  be  seriously  contended,  that  the  party  signing  would  mt 
be  liable  to  the  full  amount  of  hia  obligation.  The  authorities  cited  froa 
Pothier  and  Duranton  relate  to  obligations  for  the  payment  of  money,  in  whick 
each  surety  binds  himself  to  pay  a  fractional  share  of  the  principal  obligatioo.  | 
and  are  inapplicable  to  official  bonds,  in  which  seeuritiea  have  bound  themaelitf 
for  specific  sums. 

2d.  As  there  was  no  separate  book  kept  by  the  recorder  to  record  sherift' 
bonds,  we  are  of  opinion  that  the  recording  of  the  bond  in  the  book  of  mUi- 
cages  would  have  been  sufficient  notice  under  the  Act  of  1847;  but  bytk 
46th  section  of  the  Act  to  provide  a  revenue  for  the  support  of  the  goveromeoi 
of  the  Sute,  which  was  subsequently  passed,  it  is  provided,  that  the  bond  oftht 
oolleetor  of  taxes  shall  operate  as  a  legal  mortgage  on  the  lands  and  slaves  of  the 
collector.  The  provision  of  the  former  act  was,  that  the  recording  of  the  bosi 
in  a  separate  book  kept  for  that  purpose,  by  the  recorder,  would  give  it  the  effect 
of  a  mortgage.  The  subsequent  act  attaches  the  mortgage  to  the  bond  \wA 
and  as  it  is  silent  as  to  the  manner  of  recording  that  mortgage,  we  hold  the  nvd 
mode  of  inscription,  in  the  book  of  mortgages,  to  be  sufficient. 

3d.  It  is  in  evidence  that  some  movable  property  of  Coats^  valued  at  $120fk 
had  been  first  seized ;  that  he  gave  a  forthcoming  bond  to  deliver  the  property 
on  the  day  of  sale,  which  the  sheriff  accepted,  on  the  advice  of  the  distries 
attorney.  Coats  foiled  to  deliver  the  goods,  and  the  bond  was  declared  forfeited. 
but  the  auditor  of  public  accounts  refused  to  have  anything  to  do  with  it,  aad 
ordered  the  sheriff  to  proceed  on  the  ezecutbn  in  his  hands.  The  pbmtift 
contend  that  they  are  entitled  to  a  credit  for  the  value  of  the  goods  seised, 
which  the  bond  represents. 

That  bondf  whether  regular^  taken  or  not.  was  not  a  aatisftiction  of  the  debt 
TheooOeetor,  CoaUt  in  foiling  to  deliver  the  goods,  committed  fraud  upon  the  StstOt 
wid  hii  aeeurities  can  no  more  avail  themaelvea  of  that  fraud  than  he  Uoiaalf 
eookL  Their  onlj  remedy  >i  to  payyUMi  make  the  anonnt  oat  of  tbeforfoitad 
boodf  if  they  can. 
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4th.  Tbere  is  nothing  in  the  Act  of  1847,  saspending  the  o|>erBtion  of  the 
penalty  which  it  imposes  on  collectors  of  State  taxes  who  fail  to  account.  That 
penalty  is  therefore  due  in  this  case.  The  delays,  fixed  by  law,  for  the  return 
of  ordinary  executions,  do  not  affect  cases  of  this  kind. 

5th.  The  63d  section  of  the  Act  to  provide  a  revenue,  &c.,  ordains,  that  if 
any  tax  collector  shall  neglect  or  fail  to  pay  into  the  treasury  the  amount  due  b}!^ 
him,  and  to  obtain  the  treasurer's  receipt  therefor,  he  shall  forfeit  the  commis- 
sion allowed  to  him  by  law.  The  commission  on  the  sum  collected  in  this  case, 
has  clearly  been  forfeited  under  this  disposition  of  law,  and  the  plaintiffs  are  not 
entitled  to  be  credited  with  it. 

The  judgment  is  affirmed,  with  costs. 


GOPLXT 

«. 

DlllKOBATS. 


Note — It  is  proper  to  itate  that  the  reoordi  from  Monroe  had  been  opened  before  they 
were  received  by  me.  Some  of  the  recorda  contained  no  jndgmenta,  and  lome  of  the 
jndgmentfl  were  unaccompanied  by  the  recordi.  This  will  aoooont  for  my  not  naming  either 
tibe  court  or  oouniel  in  some  of  the  oases.  E. 
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John  Bacon  et  al.  Trustees,  &c.,  v.  Dahlgreen  and  Wife  et  al.     L  J  ga| 

a  judgment,  pending  an  appeal,  will  not  initain  a  plea  of  rt»  judicaUt. 
The  following  was  the  form  of  the  note  on  which  defendants  were  saed :    **  Natches,  Janu- 
ary 87, 1839.    On  the  first  of  March  after  date,  we,  or  either  of  ns,  promise  to  pay  the 
president,  directors  and  company  of  the  Planters'  Bank  of  the  SAite  of  Mississippi,  for 
▼aloe  received,  $63,945^  payahle  and  negotiable  at  the  Planters'  Bank  of  the  State  of 
Mississippi,  at  Natchex.    Mart  M.  Ellis,  administratrix  of  T.  G.  Ellis,  deceased;  John 
BouTH,  Elias  Ogdih."    Hdd:  Under  oar  laws,  an  instrament  of  this  kind  would  be 
prescribed  by  the  lapse  of  ten  years  from  its  maturity ;  and  this  prescription  will  be 
applied  to  contracts  made  out  of  the  State,  when  sought  to  be  enforced  in  oar  courts. 
The  prescription  of  the  Ibmm  or  place  where  the  remedy  is  sought,  must  govern  in  all 
■Qita  for  tiie  collection  of  debts.    But  this  rule  does  not  conflict  with  the  well  recognised 
doctrine,  that  a  title  to  movable  property  complete  in  the  party,  acquired  by  prescription 
resulting  from  possession,  or  otherwisei  wiU  enable  him  to  recover  the  same,  in  a  State 
o^er  than  that  in  which  the  right  of  owjieiship  has  been  thus  acquired. 
▲  surety  on  a  note,  when  sued  in  Louisiana,  cannot  defeat  the  action  by  showing  that  the 
principal  debtor  had  sustained  a  plea  of  the  statute  of  limitations,  to  an  action  brought  on 
the  same  note  in  Mississippi. 
Wliere  the  note  sued  on  was  made  in  the  State  of  Mississippi,  and  payable  there,  the  obliga- 
tions created  by  it  must  be  tested  by  the  laws  of  that  State;  and  whatever  acts  of  the 
psriiea  which  operate  an  extinguishment  of  the  contract  there,  will  undoubtedly  prevent 
a  recovery  elsewhere. 
An  a^eement  to  give  time  to  the  principa],  which  will  discharge  the  sureties,  under  the 
laws  of  Mississippi,  must  be  a  positive  and  binding  agreement,  with  the  priodpal,  for  a 
definite  time,  based  upon  a  valuable  consideration,  sufildent  to  tie  up  and  restrain  the 
creditor  during  the  time  for  which  the  indulgenoe  is  given ;  and  the  consideration  must  be 
■ach  tiiat  it  can  be  enforced  in  a  court  of  Justioe. 
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Baooii         It  ii  the  intention  of  the  partiei  to  an  instrament  whidi  renden  it  negotiibla,  if  sxprenod 
Dahlobjuit.       ^  tenni  which  may  have  that  effect,  and  any  terms  expreiaiog  the  intent  wHl  render 
the  bill  or  note  negotiable.    Pruton,  J.,  diuentug. 
The  note  sned  on,  although  not  payable  to  order  or  bearer,  ia  negotiable,  under  the  lawi  of 
Miasiaaippi,  and  the  preacription  of  five  yean  ia  a  bar  to  an  action  brought  onitintbu 
State.    Preston.  J.,  diaaenting. 
Where  the  principal  debtor  ia  diacharged  the  anrety  ia  alao  diacharged.   Prtttoa,  J.,  £i- 
aenting. 

APPEAL  from  the  DiBtrict  Court  of  the  Parish  of  Tenaas,  J.  N.  T.  I^durd- 
sen,  J. 

Stacy  and  Sparrow,  for  plaintiffs.  This  question  has  been  settled  aguDSt  d» 
defendant,  by  the  Supreme  Court  of  the  United  States  in  the  casea  of  the 
Planters^  Bank  v.  Sharp  et  at  and  Baldwin  et  al.  v.  Payne  tt  aL  6  Howard*! 
Rep.  301  to  344.  The  doctrine  established  by  those  decisions  has  been  sioce 
adopted  and  followed  by  the  High  Court  of  Errors  and  Appeals  of  the  State  d 
Mississippi.  9  Smedes  and  Marshall*s  Rep.  394  ;  10  lb.  434 ;  11  lb.  573;  ud 
is  embodied  in,  and  constitutes  a  part  of  the  jurisprudence  of  that  State. 

As  no  evidence  has  been  introduced  in  support  of  this  objection,  nothiog  ii 
necessary  to  be  said  upon  it. 

The  obligation  is  not  payable  to  order  or  bearer,  and  not  negotiable  by  the 
commercial  law,  or  the  laws  of  Louisiana.  We  suppose,  that  after  examioios 
the  decisions  reported  in  3  Ann.  220,  4  Ann.  234  and  127,  and  arts.  36(6 
and  3508  of  the  Civil  Code,  the  most  sceptical  will  admit,  that  the  preacnptioB 
of  ten,  and  not  five  years,  or  the  prescription  of  six  years,  in  Mississippii  applies 
to  the  obligation  sued  on. 

We  have  examined,  and  answered,  as  we  hope,  successfully,  all  tfaedefeoees 
pleaded  by  the  defendant  in  the  district  court  He,  however,  attempt!  te 
show,  in  the  argument  of  the  case,  that  the  plaintiffs  are  not  entitled  to  recow. 
because  they  have  given  time  to  the  principal  debtor  for  the  payment  of  the  deii 
without  the  consent  of  the  sureties.  To  this  the  plaintiffs  reply,  that  no  sock 
objection  has  been  made,  or  defence  filed  ;  which,  if  the  party  possessed,  br 
was  bound  to  plead  specially  by  way  of  exception,  in  order  to  avail  himself  of  i 
This  is  the  established  and  universal  rule  of  practice.  Code  of  Practice,  arti- 
345,  346.  And  a  judgment  is  illegal,  based  on  an  exception  not  pleaded.  10  L 
R.  169.  Peremptory  exceptions  must  be  specially  pleaded.  3  R.  R-  360  ui 
440.  An  exception,  that  the  party  has  been  released  by  thegraDiiogofu 
extension  of  time  given,  must  be  specially  pleaded  in  the  lower  court,  oritvi 
not  be  noticed  in  the  Supreme  Court.  If  not  made,  it  is  presumed  to  htn 
been  waived.  Gas  Bank  v.  Hudson,  5  R.  R.  486.  And  this  exceptioo, to  b( 
valid  and  tenable,  must  state  that  the  extension  of  time  was  given  without  the  con- 
sent of  the  defendant.  Gordon  v.  Dreux  et  al.,  6  R.  R.  406.  Green  v.  Brawk^ 
1  Walker^s  Miss.  Rep.  372.  No  such  exception  having  been  filed,  or  notified  to 
plaintiffs'  by  the  defendant,  he  cannot  take  the  plaintiffs  by  surprise,  by  settiil 
it  up  verbally. 

But,  if  the  defence  had  been  regularly  made,  it  would  not  have  released  th> 
defendant.  The  obligation  sued  on,  was  both  executed  and  made  payable  a 
Mississippi.  It  was  essentially  a  Mississippi  contract  in  everything  relatio|tf 
it,  and  must,  as  to  everything,  except  prescription  and  as  to  remedies  tor  eoioiC' 
ing  it,  be  governed  exclusively  by  the  laws  of  that  State.  Story's  Conflict  i 
Laws,  No.  331,  332,  340,  342. 

Now,  notwithstanding  the  decisions  of  this  honorable  court  in  thecaMic^ 
Morton  v.  Hahied,  1  Ann.  192.  and  AdU  v.  Metoyer,  lb.  259,  which  wm 
based  upon  our  Civil  Code,  it  is  certain,  that  under  the  jurisprudence  of  the 
common  law,  in  order  that  the  giving  of  time  by  the  creditor  to  the  priDci[al 
debtor,  without  the  consent  of  the  surety,  should  operate  a  release  of  the  latter; 
it  is  necessary  that  there  should  be  a  consideration  given,  paid,  or  promise d,fiff 
the  extension.  If  given  without,  the  agreement  to  give  time  is  nudum  pariMm, 
and  the  surety  is  not  released.  This  consideration  may  be  of  various  deacrip- 
tioDs,  by  changing  the  debt ;  by  taking  further  collateral  securi^ ;  by  receiviog  i 
part  of  the  debt  in  cash,  or  by  stipulating,  that  a  consideration  or  boons  abonld 
be  paid  for  it,  &c.  But,  to  have  the  effect  contended  for,  it  is  necessary  tbit 
there  should  be  a  valuable  consideration.  It  is  so  laid  down  by  all  the  commoa 
law  writers  on  the  subject.    3  Kent's  Com.  Ill,  112.    Bailey  on  Billsi  360. 
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Plankn*  Bank  ▼.  Sellman,  2  Qill  and  Johns.  230,  which  is  a  case  preciselj  in 
pomt    Story  on  Promissory  Notes,  Nos.  412  to  422,  who  decides  that  a  party   n*--^--- 
boDod  in  solidon  although  inter  se  he  may  be  a  surety, will  not  be  discharged  by  ' 

any  agreement  to  give  time  to  ooe  of  the  other  parties.  The  authorities  are 
reviewed,  and  the  same  doctrine  sustaioed  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Lemore  v.  PowelU  12  Wheaton's  Rep.  555.  The  High 
Court  of  Errors  and  Appeals  of  Mississippi,  from  the  date  of  its  organization  to 
the  present  time,  presents  an  unbrolcen  chain  of  decisions  establishing  and  con- 
firming the  same  doctrine  in  its  fullest  extent.  4  Howard's  Miss.  Rep.  690.  5 
lb.  633.  3  S.  and  M.  R.  647.  7  lb.  522.  9  lb.  474.  10  lb.  344.  12  lb. 
535,  and  the  authorities  cited  in  said  decisions.  To  produce  a  release  of  the 
security  four  things  mustconcur:  1.  A  promise  to  indulge.  2.  That  promise  to 
indalge,  must  be  definite  as  to  time.  3.  **  A  consideration,  for  without  it,  a 
promise  to  indulge  is  not  binding."  4.  That  the  surety  has  not  assented. 
"  There  must  be  some  arrangement  or  dealing  between  the  principal  debtor  and 
creditor,  which  operates  as  a  fraud  upon  the  surety."  A  mere  consent  to  delay 
payment,  cannot  be  so  considered.     4  H  )ward'8  Rep.  693. 

Now.  what  are  the  facts  of  the  case  before  the  court  ?     Mrs.  Ellis  was  per- 
BODally  liable   for  the   payment  of   the  note ;   Daklgreen^  by  marrying  her, 
became,  under  the  common  law,  also  personally  bound  for  it,  and  so  expresses 
himself  in  his  letter,  dated  the  29th  March,  1842,  and  wishes  to  make  arrange- 
ments to  pay  it.     He  was  no  original  party  to  the  contract,  but  since  its  incep- 
tion, by  marrying  one  of  the  parties,  became  liable  under  it.     It  was  to  him, 
and  not  to  his  wife,  or  to  any  other  person,  that  the  promise  of  indulgence  was 
given.     All  the  original  parties  to  the  obligation  remained  in  statu  quo.    There 
was  no  promise  to  indulge  them.     But  Dahlgreen  offered  to  secure  the  debt  by 
a  valuable  collateral  security — a  mortgage  on  one  hundred  and  forty  slaves,  if  the 
indulgence  were  granted.     It  was  not  received  or  taken  by  Roberts  ;  there  was 
meroly  an  understanding,  based  on  no  consideration  whatever,  that  he,  DahU 
greent  should  have  six  years  within  which  to  pay  the  debt.     The  case  is  fully 
covered  by  the  decisions  before  quoted,  and  the  sureties,  if  being  bound  in  solido, 
diey  can  be  called  such,  were  not  released      Besides,  any  contract  with  Daht' 
green  to  extend  the  time  as  to  him,  who  was  not  an  original  party,  could  not 
have  that  effect. 

Defendants  have  offered  in  evidence,  the  statute  of  limitations  of  Mississippi, 
as  to  claims  against  estates.  He  has  not  plend  thut  the  claim  was  either  burred  or 
extinguished.  If  the  statute  is  to  be  considered  simply  ns  one  of  limitations,  it 
will  ^t  govern  the  case,  but  the  lex  fori.  The  decision  in  Harrison  v.  Stacy , 
6  R.  R.  15,  is  palpably  wrong,  and  has  been  disregarded  by  the  Circuit  Court  of 
the  United  States,  in  Nicholson  v.  Marders.  If  the  statute  is  relied  upon  as 
operating  an  extinction  or  release  of  the  debt,  it  should  have  been  specially 
p/eaded;  and  not  being  so  pleaded,  cannot  be  noticed.  See  authorities  before 
quoted. 

But  the  obligation  sued  on  or  not  declared  as  sued  on,  as  a  claim  against  the 
estate  of  Ellis.  True,  it  is  stated  that  the  note  wns  given  fur  a  debt  of  the 
estate  of  hlllis ;  but  the  estate  is  not  sought  to  be  made  lifible  ;  neither  is  Mary 
M.  Ellis^  as  administratrix.  But  it  is  alleged,  that  by  signing  it,  she  became 
personally  liable  to  pay  it,  and  the  suit  is  brought  ngninst  her  individuHlly.  That 
she  was  Pliable,  see  the  following  authorities :  2  Hownrd's  Miss.  Rep.  851.  3 
lb.  176.  6  lb.  371.  1  S.  and  M  Miss.  Rep.  666.  3  lb.  425.  The  statute 
could  not,  of  course,  apply  as  to  individual  liability. 

Benjamin  and  Micou.  H.  B.  Shaw  and  •$.  R.  Walker^  for  defendants.  In 
Lacoste  ▼.  BenUm,  3  Ann.  220,  the  court  decides  that,  prescript  in  of  ten  years 
mly  CHD  be  invoked,  on  a  similar  instrument.  This  decision  is  based  upon  that 
\f  Bank  of  United  States  v.  Donally^  8  Peters  373,  but  we  think  the  cases  ai'e 
liatioguiefaable. 

The  ViRginia  statute  relied  on  in  8  Peters,  applied  to  all  obligations  for  the 
aymeDt  of  money,  other  than  specialities,  or  sealed  instruments.  It  is  clear 
lat  the  instrument  in  question  was  not  a  sealed  instrument,  and  the  law  of 
Teotncky  giving  it  the  effect  of  a  sealed  instrument,  did  not  make  it  one.  The 
ise  was  therefore  properly  decided.  It  was  a  decision  on  the  law  of  limitation 
rholly*  and  the  lex  fori,  according  to  the  admitted  principle,  governed.  The 
strumeDt  was  not  within  the  description  of  the  law  for  the  longer  term  of 
nitation*  and  therefore  feU  under  the  short  term. 
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Baoos  But,  in  thii  case,  we  think  the  instrameot  aiied  on  is  within  the  dsKription 

D  a  oaxiM    ^^  ^^'  ^^^^'    ^^^  ^°^^  °^^®^  ^^^  ^^^^  ^  order,  bat  all  effects,  that  is,  obbg^- 
^  '   tions  negotiable,  or  transferable  by  endorsement  or  delivery  are  embraced. 

It  is  obvious  that  there  is  a  preliminary  question,  before  the  law  of  preacrip- 
tion  arises.  Yon  must  first  ascertain  the  nature  of  the  instrument,  its  chanc- 
ter,  dccj  before  you  can  determine  what  prescription  applies.  The  natare  of 
the  instrument,  and  the  obligations  it  imposes  on  the  maker,  are  queatioDB  oot 
necessarily  governed  by  the  Lex  fori.  After  the  instrument  has  been  dassed, 
then  the  prescription  is  applied  according  to  the  law  of  the  former. 

The  first  question  then,  is :  Is  the  note  aoed  on,  an  obligation  transferable  by 
endorsement  or  delivery,  in  Louisiana  ?  . 

It  is  mnde  so  by  statute  of  Mississippi,  where  the  contract  took  place.  Tie 
statute  of  1822  declares,  that  all  obligations  for  money,  whether  payable  to  order 
or  not,  may  be  assigned  by  endorsement,  and  that  Uie  assignee  may  sue  in  his 
own  name.     Hutchinson's  Dig.  640. 

The  note  in  question  is  made  under  that  law,  and  the  question  arises,  whether 
its  negotiability  or  assignability  is  not  inherent  in  the  contract,  so  as  to  make  it 
equally  assignable  everywhere  else.  In  other  words,  whether  the  quality  of 
negotiability  is  not  a  part  of  the  contract?  If  I  promise  to  pay  $100  to  A,  and 
the  law  gives  to  A  power  to  assign  the  obligation,  by  endorsement,  do  I  not 
promise  to  pay  to  A  or  his  assignee  ? 

The  precise  question  is  put  by  Judge  Story,  but  he  does  not  treat  it  as  oae 
settled  by  authority.  He  evidently  inclines  to  the  opinion,  that  the  negptiabiliitj 
is  inherent  |n  the  contract.  **  It  may  be  truly  said,*'  says  this  writer,  ''that  the 
transfer  is  entirely  in  conformity  with  the  intent  of  the  parties,  and  to  th«  hw 
of  the  original  contract."     Story  on  Bills,  §  174. 

The  reverse  of  the  proposition,  that  an  endorsement  in  blank,  which  does  vt 
by  the  law  of  France,  transfer  the  property  in  the  note,  will  not  be  held  iD 
England  to  transfer  it,  has  been  held  in  England.  Trimbey  v.  Vignier,  1  Biof- 
New  Cases,  159,  (27  £ng.  Com.  Law  Lib.)  and  the  decision  is  quoted  ib^ 
approved  by  Judge  Story,  because  the  right  of  action  relates  '*  not  to  the  foes 
of  the  remedy,  but  to  the  interpretation  and  obligation  of  the  contract."  Stoif> 
Conflict,  §  316,  a.     And  to  the  same  point  in  §  253,  a. 

The  code  declares  that  any  debt  is  assignable,  and  on  any  credit  whatever  tk 
assignee  may  sue  in  his  own  name.  The  transfer  is  complete  between  the  pif 
ties  by  the  giving  of  the  title.  Code,  2612.  What  is  the  title  referred  to  seeoi 
ambiguous.  If  the  obligation  is  in  writing,  the  delivery  of  the  obligation  wooU 
satisfy  the  language  of  the  law.  If  not  in  writing,  then  the  written  tranaferatij 
be  regarded  as  the  title.  But  the  authors  tell  us  that  a  credit,  a  debt,  acreoaa 
may  be  transferred,  either  by  authentic  act,  strns  seing  privi^  or  verbally;  iIk 
trasnfer  is  complete,  by  the  simple  consent  as  to  the  thing  and  the  price.  1^ 
Duranton,  492. 

Cession  et  transport  are  synonymes,  and  the  cession  of  credits  is,  in  geaenL 
governed  by  the  same  rules  that  apply  to  the  sale  of  corporeal  objects.  2  Zicb- 
arise,  551-2. 

The  transfer,  (transport^)  like  all  other  sales,  is  perfect  between  the  parties. 
by  the  mutual  consent  as  to  the  object  and  the  price.  Troplong,  vente^  n.  880- 
The  delivery  is  made  ^^par  la  remise  du  titre,'*  which  is  the  mode  pointed  o* 
for  delivery  of  incorporeal  rights ;  but  this  is  not  necessaiy  to  transfer  the  title. 
for  this  the  mere  consent  or  agreement  is  necessary.  **  Ce  resultat  est  d^ 
ohitnu parte  consentement.*^    Code,  1583.    lb.  881. 

So  in  the  Diet,  de  Droit  Come.,  title  Transport,  Cession,  it  is  said  that  adebl 
a  share  in  a  partnership,  or  any  other  incorporeal  right,  may  be  sold  like  toy 
movable  object.  The  title,  te  titre<,  must  not  however  be  mistaken  for  the  defaced 
which  it  is  only  the  proof,  and  its  delivery  is  not,  in  general,  sufficient  to  tranafn 
the  property,  so  far  as  third  persons  are  concerned,  '*  a  Vigard  des  tiers.*'  It 
is  therefore  sufficient  so  far  as  the  parties  are  concerned. 

The  same  book  teaches,  that  the  above  is  the  general  rule,  applicable  where 
the  law  has  not  provided  some  other  mode  of  transfer.  Now,  as  to  bilb  of 
exchange,  by  the  Code  du  comm.,  a.  137-8,  they  pass  by  s(>ecia]  endorsemeot 
but  not  by  general  endorsement ;  this  will  account  for  the  case  cited  in  Story's 
Conflict.  §  316,  a.  (above.)  As  to  these  instraments  there  is  a  speciaJ  law,  and 
the  mere  endorsement  of  the  name  of  the  payee  does  not  import  a  transfer. 
But  in  the  absence  of  any  special  law,  the  general  principles  laid  down  in  the 
code  apply,  Ist.  Not  only  corporeal  objects,  but  incorporeal,  soch  as  a  debt,  an 
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ioherilmice,  a  seiritade,  or  other  rights,  may  be  sold,  a.  2424.    2d.  The  trans-        Baco* 
for,  88  between  the  parties,  is  complete  by  the  giving  of  the  title ;  a.  2612.  ^- 

We  have  not  yet  referred  to  the  eiTect  of  the  words  negotiable  and  payable    *'^"*^*»*''- 
8t,  ice.    Here,  again,  we  are  so  unfortunate  as  to  encounter  the  opinion  of  the 
court  in  Young  \,  Crossgrove,  4  Ann.  235. 

It  is  well  settled  that  no  precise  form  of  words  is  necessary  to  make  an  obli- 
gstioo  negotiable.  Any  form,  indicating  the  intention  to  give  it  a  negotiable 
character,  is  sufficient.  United  States  v.  White,  2  Hill,  61.  Chitty  on  Bills, 
159,  195,  (ed.  1842.)     Story  on  Notes,  15,  44. 

Id  the  case  of  Crossgrove,  the  court  reads  **  negotiable*'  and  **  payable**  as 
synooymous ;  in  other  words,  the  word  **  negotiable**  is  expunged. 

The  word  negotiable  is  sometimes  used  to  convey  an  idea  expressing  some- 
thing more  than  mere  negotiability,  to  wit,  negotiability  without  being  open  to 
equities  and  defences.  The  negotiability  is  merely  and  simply  its  transferable 
quality ;  that  quality  may  remain  whether  the  equities  between  the  original 
parties  be  admitted  or  not.  Thus,  a  note  is  negotiable  after  maturity,  though  if 
received  after  protest,  it  is  open  to  defences.     Story  on  Notes,  §  180. 

An  endorsement,  annexing  a  condition,  does  not  aflfectthe  negotiability,  but  it 
gives  notice  of  consideration  and  admits  the  equities.  Tappan  v.  Ely,  11 
Wend.  362.  * 

The  very  rule  of  the  law  merchant,  that  the  consideration  may  be  inquired 
into  unless  the  bill  has  passed,  without  notice  for  value,  and  in  the  ordinary 
course  of  trade,  shows  that  the  mere  transferable  nature  of  the  bill,  is  only  one 
of  the  elements  constituting  its  security  as  an  object  of  commerce.  In  all  suits 
between  the  original  parties,  defences  arising  out  of  the  consideration  are  heard, 
but  the  hearing  of  these  defences  does  not  impugn  the  character  of  the  instru- 
ment.   It  may  be  negotiable,  although  never  negotiated. 

The  question,  whether  a  debt  barred  by  limitation  in  the  State  where  the 
contract  was  made,  and  where  the  parties  resided,  until  the  full  term  of  limita- 
tion expired,  can  sustain  an  action  in  another  State,  to  which  the  defendant  may 
afterwards  remove,  may  be  regarded  as  an  unsettled  question.  Judge  Story 
expresses  the  opinion  that  the  action  cannot,  in  such  case,  be  maintained.  His 
opinion  has  been  followed  in  Alabama;  and  Troplong  considers  a  debt  extin- 
gaished  and  at  an  end  by  the  expiration  of  the  term  for  prescription.  8  Porter's 
Rep.  1  Troplong,  Prescription,  n.  29.  Story's  Conflict.  4  Mason's  Rep.  &c. 
That  a  difference  exists,  for  many  purposes,  between  the  effect  of  limitation 
before  and  after  the  term  has  expired,  is  undeniable.  Thus :  .prescription  does 
not  run  against  the  United  States,  and  yet  if  a  debt,  already  prescribed,  be 
transferred  to  the  United  States  they  cannot  recover,  because  the  right  to  the 
limitation  was  fully  acquired.  United  States  v.  Buford,  3  Peters,  30.  United 
S  ates  V.  White,  2  Hill,  61.  So,  if  a  debt  be  barred,  the  acknowledgment  of  a 
partner  or  a  debtor,  in  soiido,  will  not  revive  it  as  to  another  partner  or  debtor. 
Davis  V.  Houren,  6  R.  R.  256.     Comstock's  Rep.  523,  6cc. 

It  is  also  fully  established,  that  a  title  made  perfect  by  prescription  in  one 
country,  is  good  everywhere  else.  Shelby  v.  Gay,  11  Wheat.  361.  Broh  ▼. 
Jenkins,  9  M.  R.  557.    Story's  Conflict,  581. 

The  opinion  of  Judge  Story,  however,  respecting  the  effect  of  limitation,  has 

not  generally  been  followed  by  the  courts.     The  courts  of  Massachusetts  decide 

the  reverse,  and  the  point  is  said  to  have  arisen  in  The  Union  Manufacturing 

Company  v.  LobdelL  7  N.  S.  108,  although  it  does  not  appear  by  the  report  of 

the  case,  that  the  precise  question  presented  by  Judge  Story  was  considered. 

In  the  case  of  Brohv,  Jenkins,  9  M.  R.,  the  question  is  noticed  but  not  decided. 

It  must  therefore  be  admitted,  that  the  opinion  of  Judge  Story  and  of  Troplong, 

are  not  sufficiently  sustained  by  judicial  decisions  to  be  relied  upon  as  authority. 

There  is,  however,  a  proposition  which  is  discussed  by  Judge  Story,  and  in 

which  he  is  fully  supported  by  the  courts ;  it  is,  that  if  by  the  terms  of  the 

statute  loci  contractus,  the  debt  is  really  extinguislied  ;  then,  a  debt  extinguished 

by  the  statute,  is  extinguished  everywhere.    This  proposition  received  the 

assent  of  the  English  judges  in  Hulen  ▼.  Steiner,  2  Bingham,  N.  C.  202,  (29 

Eng.  Law  Lib.)  and  in  our  late  Supreme  Court  in  Harrison  v.  Stacy,  6  R.  R. 

16.     The  counsel  for  appellant  say  this  decision  was  palpably  wrong,  and  was 

disregarded  by  the  Curcoit  Court  of  the  United  States  in  Nicholson  v.  Marders. 

He  has  not  favored  us  with  a  reference  to  the  report  of  this  decisk)n,  and  we 

have  been  unable  to  find  it.    We  believe,  however,  that  the  proposition,  so  &r 

from  being  wrong,  is  clearly  correct 
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Bacow  Now,  what  is  the  difference  between  the  two  opioioiM  of  Jtdge  Story,  to 

BAmLnsMEW.  "^^^^^  ^®  ^^^  referred  ?  It  seems  to  be  this :  the  first  opinioo  cited  iB,  in  bo^ 
stSDce,  that  of  Troploog,  that  the  law  of  limitatioD  of  itself  extioiruishes  tho 
debt ;  the  second  is,  rhat  if  the  debt  be  admitted  to  be  extinguished  where  con- 
tracted, it  must  be  held  to  be  extinguished  everywhere  else. 

In  the  common  law  authorities  a  judgment  is  always  said  to  be  conclunve 
aotil  reversed;  hence  the  possibility  of  reversal  does  not  prevent  its  being  \iie\d 
conclasive.  See  several  cases  cited  in  2  Supt.  U.  S.  D.  230,  Nos.  281  aod  299. 
Wdrburtonv.  Kin  fir,  1  McLean,  460.  3  Peters,  203.  So  Kent  speaks  of « 
jodgment  pronounced,  and  carried  into  effect,  as  conclusive.**  2  Kent,  120;  aod 
the  courts  in  Mississippi  give  to  the  judgment  of  any  competent  court  the  pre- 
sumption of  correctness.  1  Howard,  Miss.  Rep.  163.  2  U.  S.  D.  644,  d.U4, 
145,  146.  No.  151,  p.  649,  n.  259,  261,  266. 

Judgment  against  principal  conclusive  as  to  the  defiiult  agninst  the  saretise. 
lb.  650,  n.  270. 

By  the  court: 

EusTis,  C.  J.*  This  appeal  is  taken  by  the  plaintiffs,  who  are  trustees  of  tbe 
t  late  Bank  of  the  United  States,  fronn  a  judgment  rendered  against  them  in  fiivor 

of  the  defendant,  John  Routh,  in  the  court  of  the  Tenth  District,  sitting  in  th« 
Parish  of  Tensas. 

The  suit  was  brought  for  a  large  balance,  alleged  to  be  due  by  RoyJk  ud 
others,  on  a  written  obligation  to  pay  to  the  President,  Directors  and  Compasf 
of  the  Planter's  Bank  of  Mississippi,  the  sum  of  $63,945,  on  the  first  of  Msid 
after  date,  &c.  The  instrument  was  signed  by  all  the  parties,  and  bears  date, 
Natchez,  June  27th,  1B39,  and  is  there  payable. 

The  objections  taken  by  the  counsel,  for  the  defendant  and  appellee,  against 
the  right  of  action  on  the  part  of  the  plaintiffs,  under  the  assignment  of  the  obO- 
gation  sued,  we  think  untenable. 

The  judgment  rendered  in  the  court  of  chancery,  in  the  State  of  Mississippi* 
on  the  demurrer  of  the  defendants,  Dahlgreen  and  wife,  which  is  pleaded  bf 
the  defendant,  Routk,  as  res  judicata  in  the  present  suit,  we  are  of  opioioo,  ii 
no  bar  to  the  plaintiffs*  action  ;  because,  beside  other  reasons,  the  case  in  wbiek 
raid  jodgment  was  rendered,  is  now  pending  on  an  appeal  taken  from  saidjsdf- 
ment,  by  the  plaintiffs. 

The  argument  of  the  counsel  for  the  defendant,  has  been  directed  to  the  di^ 
charge,  under  the  statute  of  limitations  of  Mississippi,  which  is  alleged  to  iifliii 
the  right  of  action,  on  instruments  of  this  kind,  to  the  term  of  six  years.  It  ii 
said,  that  the  action  was  barred,  by  lapse  of  time,  against  the  principals  contrad- 
ing  the  obligation,  and  that  no  action  can  be  maintained  on  it,  against  the  defead- 
ant  and  appellee,  who  was  a  mere  surety. 

Under  our  laws,  an  instrument  of  this  kind  would  be  prescribed,  by  the  lapse 
of  ten  years  from  its  maturity,  and  this  prescription  is  applied  to  contracts  made 
out  of  the  State,  when  sought  to  be  enforced  in  our  couits.  Benton  ▼.  LacosU* 
3  Ann.  220.     Young  v.  Crossgrove,  4  Ann.  234.     Graves  v.  Routh^  lb.  127. 

We  have  considered  the  objections  made  by  counsel,  to  the  character  of  the 
obligation  sued  on,  in  reference  to  our  law  of  prescription.  Most  of  them  were 
presented  on  the  argument  of  the  cases  of  Lacosle  v.  Benton^  and  of  Youmg  f- 
Cross  grove,  and  we  are  confirmed  in  our  original  impression,  of  the  correctneas 
of  the  doctrine  there  established. 

It  seems  to  be  conceded,  that  Routh  bound  himself  as  a  sure^  only,  the  note 
baring  been  given  for  the  benefit  of  the  succession  of  Ellis,  ynth  which  RouA 
had  no  connection. 

*Jadgment,  in  this  case,  delivered  on  the  S6th  of  April— decree  rendered  on  the  9^  of 
November. 
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Altboagb  the  judgment  rendered  in  the  court  of  chancery  alluded  to,  is  not  Bagov 
technically  res  judicata  between  the  parties,  it  is  referred  to  by  the  counsel  for  dabloubii. 
the  defendant,  as  a  correct  exposition  of  the  effect  of  the  statute  of  limitations  of 
Mississippi,  upon  the  obligations  of  the  parties  to  the  instrument  sued  on.  It 
decides,  in  so  many  words,  that  the  several  payments  made  are  not  sufficient  to 
prevent  the  operation  of  the  statute,  and  that  the  plaintiffs*  claims  are  barred 
thereby.  The  demurrer  of  the  defendants  is  accordingly  sustained,  and  the 
plaintiffs*  bill  dismissed. 

But  the  counsel  has  failed  to  show  that,  by  the  law  of  Mississippi,  all  right  of 
action  against  the  defendant  was  extinguished,  by  the  actbn  of  the  plaintiffs  on 
the  note  having  been  barred  by  the  statute  of  limitations  of  that  State,  supposing 
the  decision  of  the  court  appealed  from  to  be  a  correct  exposition  of  the  law; 
and,  as  we  are  advised,  such  would  not  be  the  effect  of  the  decision,  supposing  it 
to  be  final.  Angell  on  Limitations,  §  22.  Cone  v.  Colhum,  7  New  Hampshire 
Keports,  368.  Kerr  v.  Branden,  2  Howard,  910.  Johnson  v.  The  Planter's 
Bank,  4  Smedes  and  MarshalPs  Report,  165.  Cohen  y.  Commissioners  of  Sink- 
ing Fund,  7  Jb,  437.  It  must  be  borne  in  mind  that  Routh  was  not  a  party  to 
the  suit  in  chancery,  he  not  having  been  served  with  process ;  the  suit  was 
against  the  principal  debtors  alone. 

Nor  is  the  advantage  to  the  defendants  cause  perceived,  in  the  establishment 
of  the  legal  proposition,  that  the  claim  against  the  defendant  must  be  governed 
by  the  statute  of  limitations  of  l\(ississippi,  since  the  fact  of  the  residence  of 
Rauih,  in  Louisiana,  is  not  contested,  nor  is  there  any  thing  in  the  evidence 
which  would  subject  the  claim  against  him  to  the  operation  of  that  statute. 
Hutchinson's  Miss.  Code,  p.  827,  §  12.  The  claim  of  the  plaintiffs  is,  there- 
fore,  unimpaired,  either  by  the  judgment  rendered  in  the  coui-t  of  chancery  of 
Mississippi,  in  favor  of  the  principal  debtors,  or  by  the  statute  of  limitations  of 
Mississippi. 

As  the  question  has  been  argued  before  us,  as  to  the  applicability  of  the  laws 
of  this  State,  and  of  Mississippi,  to  the  right  of  the  plaintiffs  to  recover,  by  reason 
of  the  lapse  of  time,  we  take  occasion  to  state,  that  we  think  it  settled,  by  the 
highest  authority,  that  the  prescription  of  the  forum  or  place  where  the  remedy 
is  sought,  must  govern  in  all  suits  for  the  recovery  of  debts.  It  was  so  deter- 
mined in  this  State,  after  full  argument,  in  the  case  of  the  Union  Insurat^ce  Co. 
▼.  Lohdellj  11  Martin,  N.  S.  108.  Such  has  been  the  established  rule  in  the 
United  States,  and  in  the  courts  of  Westminster  Hall.  3  Johnson's  Rep.  267, 
Ruggles  V.  Keeler,  3  Johnson's  C.  C.  218,  Decouche  v.  Savetier.  Williams 
V.  Jones,  13  East.  Rep.  439.  4  Cowan  Rep.  630,  Andrews  v.  HerioU  and  cases 
there  cited.  2  Mase.  84,  Pearsall  t.  Devigni.  McElmore  v.  Cohen,  13  Peters* 
Rep.  327,  and  numerous  other  more  recent  decisions. 

It  is  sufficient  to  cite,  among  the  civilians,  Huberus,  Merlin,  BouUenois,  and 
Vo^t,  to  the  same  effect.  Huberus'  Jurispr.  Univers.  lib.  3,  ch.  2,  §  34. 
Merlin  Rep.  Verho  Prescription,  sec.  1,  §  III,  No.  VU.  Vodt,  Commentary 
on  the  Pandects,  lib.  44,  tit.  3,  No.  12.  Merlin,  Questions  de  droit,  Verho  Pre- 
scription. It  is  not  only  thus  settled  by  authority,  but  expressly  provided  in  the 
Code  of  Practice,  art«  13. 

We  do  not  consider  that  this  rule  confficts  with  the  well  recognized  doctrine, 
that  a  title  to  movable  property,  complete  in  the  party,  acquired  by  prescrip- 
tion, resulting  from  possession  or  otherwise,  will  enable  him  to  recover  the  same, 
in  a  State  other  than  that  in  which  the  right  of  ownership  has  been  acquired. 
Shelby  v.  Guy^  11  Wheaton,  373.    Frierson  ▼.  JEJrtan,  6  Ann.  630. 
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Bicov  It  is  farther  contended,  that  Bouth,  the  defenduit,  is  releesed  from  ill  nepou- 

DAHLomtss.   ibility  as  a  surety,  in  conseqnence  of  time  having  been  given  by  the  i^ntifiB  to 
the  principal  debtors.    It  appears  that  this  note  originaily  belonged  to  the  Plant- 
er's Bank  of  Mississippi,  and  was  given  by  Mrg,  Ellis,  for  a  debt  due  by  ifie 
succession  of  her  husband.    She  afterwards  married  Dahl green,  who,  xaAtu 
the  laws  of  Mississippi,  became  responsible  for  the  debts  of  his  wife,  by  the  ftct 
of  his  marriage.    The  Bank  of  the  United  States  being  a  large  creditor  of  the 
Planter's  Bank,  agreed  to  receive  the  amount  of  the  indebtedness  io  bills  receif- 
able  and  notes  owned  by  the  latter.    This  note  was  among  the  number.   Before 
it  was  taken  by  the  plaintiffs,  representing  the  Bank  of  the  United  States,  Ddil- 
green  addressed  a  letter  to  their  agent,  in  which  he  stated  his  wish  to  make 
arrangements  for  the  payment  of  the  note.     He  offered  as  security,  a  mortgage 
on  one  hundred  and  forty  slaves.     He  states,  *'  I  think  the  time  ought  not  to  be 
less  than  six  annual  installments.     When  I  return  to  town  I  will  see  you  again. 
as  it  will  require  some  time  to  complete  the  arrangements."    The  agent  declioed 
receiving  the  mortgage  proposed  by  Dahlgreen,  considering  the  note,  as  it  iben 
stood,  made  the  debt  more  secure  than  it  would  be  by  changing  it,  and  recind- 
log  the  mortgage,  but  acceded  to  the  proposition  for  the  terms  of  paymenl. 
Dahl green  made  three  payments;    the  last  was  in  February,   1843,  but  none 
since,  though  repeatedly  applied  to.     It  appears,  also,  that  in  the  agreement 
under  which  this  note,  with  others,  was  received  by  the  plaintiffs  from  tlu 
Planters'  Bank,  it  was  stipulated,  **  that  an  extension  of  the  time  was  to  be 
granted  to  the  parties  to  the  paper  transferred,  of  one  to  three  years,  from  Jao- 
uary,  1842,  in  equal  annual  payment,  provided  the  security  offered  should  be 
ample." 

There  does  not  appear  to  be  any  other  fact,  which  it  is  material  to  notice, 
which  relates  to  the  granting  of  time. 

Does  this  granting  of  time  operate  a  release  of  the  surety  from  his  suretyahifv 
he  having  given  no  consent  to  any  extension  of  the  time  of  payment  ? 

By  our  laws,  the  prolongation  of  the  term  granted  to  the  principal  debtor, 
without  the  consent  of  the  surety,  operates  a  discharge  of  the  latter.  Code,  303i 
The  civil  law  was  otherwise,  and  the  principle  has  been  preserved  in  the  aiticli 
2039  of  the  Napoleon  Code,  which  provides,  that  the  extension  of  the  teim  d 
payment  granted  by  the  creditor,  does  not  release  the  surety,  who  may,  in  sadi 
a  case,  himself  sue  the  debtor,  in  order  to  compel  him  to  make  payment.  Pothicr 
on  Obligations,  No.  — . 

As  the  note  sued  on  was  made  in  the  State  of  Mississippi,  and  is  payable 
there,  the  obligations  created  by  it  must  be  tested  by  tbe  laws  of  that  State ;  vok 
whatever  acts  of  the  parties  which  operate  an  extinguishment  of  the  cootract 
there,  will  undoubtedly  prevent  a  recovery  elsewhere.  The  act,  from  whi<^b  '^ 
is  said  this  discharge  of  the  surety  results,  was  done  there,  and  in  relation  te 
persons  there  present.  As  to  the  effect  of  this  act  upon  the  right  of  the  paitiee 
to  the  contract,  those  laws  are  alone  to  be  considered. 

As  far  as  we  are  able  to  collect  the  rule  of  law  on  this  subject,  from  the  juris- 
prudence  of  that  State,  it  seems  to  be  uniformly  settled,  that  there  must  be  a 
positive  and  binding  agreement,  with  the  principal,  for  a  de6Dite  time,  baaed 
upon  a  valuable  consideration,  sufficient  to  tie  up  and  restrain  the  creditor  dur- 
ing the  time  for  which  tbe  indulgence  is  given,  or  it  will  not  discharge  the  sarety. 
And  the  agreement  for  delay,  which  will  discharge  the  surety,  must  be  founded 
upon  a  sufficient  consideration,  and  be  such  as  can  be  enforced  in  a  court  of 
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justice.      Payne  ▼.  C&mmercial  Bank  of  Natchez,  6  Smede  and  Marshall's        Bacoh 
Reports,  p.  24.     NetoelL  v.  Hamor,  4  Howard's  (Miss.)  Rep.  684.     Wade  v.   Dablgrbxs. 
StanUm^  5  Howard,  631.     Wellington  ▼.  Gary^  7  Smede  and  MarshaH's  Rep. 
533. 

lo  a  case  where  the  principal  debtor  urged  the  creditor  not  to  sue,  promis- 
ing that,  if  he  did  not,  he  would  pay  the  debt  in  a  given  time,  and  the  holder 
did  not  sue,  the  surety  was  not  held  to  be  discharged.  Nor  will  the  mere  vol- 
untary promise  to  forbear,  on  a  renewed  assurance  that  the  party  will  pay  that 
which  he  is  already  bound  to  pay,  where  there  is  no  other  new  consideration, 
discharge  the  surety.  Montgomery  v.  Dillingham,  3  Smede  and  Marshall's 
Rep  647. 

There  are  several  other  cases  referred  to,  in  the  brief  of  the  counsel  for  the 
plaintiifs,  to  the  same  effect,  which  afford  to  us  an  established  rule,  which  it 
only  remains  to  apply  to  the  fiicts  of  this  case. 

Some  explanation  must  be  given  of  the  law  of  Mississippi,  relating  to  the  sub- 
ject of  the  consideration  of  agreement,  which  we  assume  to  be  in  accordance 
with  the  elementary  writers  of  the  common  law. 

All  contracts  are,  by  the  laws  of  England,  distinguished  into  agreements  by 
specialty,  that  is,  under  seal,  and  agreements  by  parol.  If  the  agreement  is 
merely  written,  and  not  a  specialty,  the  consideration  must  be  proved.  To  make 
a  contract  or  agreement  obligatory,  the  consideration  must  be  either  a  benefit  to 
the  party  promising,  or  some  trouble  or  prejudice  to  the  party  to  whom  the 
promise  is  made ;  otherwise  the  contract  or  agreement  is  considered  as  nudum 
pactum,  and  cannot  be  enforced. 

It  seems  to  us  obvious,  that  there  was  no  sufficient  consideration,  in  this  sense, 
in  the  consent  of  the  plaintiffs'  agent  to  give  Dahlgreen  time  for  the  payment  of 
this  debt,  and  that,  there  being  no  consideration  proved,  the  plaintiffs  were  not 
prevented  from  enforcing  the  payment  of  the  note  immediately,  by  any  thing 
that  passed  between  their  agent  and  Dahlgreen, 

Since  the  preparation  of  this  opinion,  a  decree  of  the  Court  of  Errors  and 
Appeals  of  Mississippi,  has  been  submitted  to  us,  which  affirms  that  of  the  vice 
chancellor,  in  the  case  mentioned  in  this  opinion  ;  but,  under  the  view  we  have 
taken  of  the  effect  of  such  a  decree  on  the  rights  of  the  appellee,  it  operates  no 
change  in  the  conclusions  to  which  we  have  arrived. 

Id  conclusion,  we  consider  that  there  is  no  sufficient  defence  to  the  plaintiffs 
action,  and  that  they  are  entitled  to  judgment. 

For  the  reason  assigned  in  the  written  opinion  of  the  court,  read  on  the  26th 
of  April  last,  and  on  file.  It  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed ;  and  it  is  further  ordered  and  decreed,  that  the 
plaintiffs  recover  fi'omthe  defendant,  John  Routh,  the  sum  of  $47,185  24,  with 
eight  per  cent  interest  thereon,  till  paid,  since  the  thirty -first  day  of  January 
1843,  and  the  costs  in  both  courts. 

Preston,  J.,  dissenting.  This  suit  was  instituted  on  the  27th  of  Decem- 
ber, 1849,  against  John  Routh,  residing  in  the  State  of  Louisiana,  on  the 
following  instrument  assigned  to  the  plaintiffs : 

«'  863,945.  Natchez,  January  27th,  1839.  On  the  first  of  March  afterdate, 
we,  or  either  of  us,  promise  to  pay  the  President,  Directors  and  Company  of 
the  Planters'  Bank  of  the  State  of  Mississippi,  for  value  received,  sixty-three 
thousand  nine  hundred  and  forty-five  dollars,  payable  and  negotiable  at  the 
Planters'  Bank  of  the  State  of  Mississippi,  at  Natchez.  Mabt  M.  Ellis, 
Adm'x.  of  J.  Gr.  Ellis,  deceased ;  John  Route  ;  Elias  OePEN." 
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Bacm  TiMraarocredtoootlwBOto.    The  iMliiMdanad  tli»  SSAoTFelni^, 

DMiIssn.  18^-  it  M  HOC  praCawkd  diit  then  m  a^  Irtar  ackifwiedgwiMt  of  ifae 
defoodaot's  fidiilitj.  Than  wm  mul  mgOMmd  m  thm  Slate  of  Mmmf^ 
agaiiMt  partieatotbanoto,  in  Janoarf,  1649.  Sotfaal,  naidierfailaorMkiivv- 
ladgeiiieiiC  iatennpCed  the  pwatriiHiau  of  §w  jaan,  whiefa  k  liMd  uidir 
aiticle  3505  of  oar  coda  ag^ainat  the  preaaot  actioo  iqMM  tiia  ooco. 

The  note  waa  ghren  bj  the  AdmiiiMCralriz  of  ao  aalata,  and  il  is  tnppiwed  tfaa 
Rimik,  the  preieot  dofeodaot,  m  onljr  a  auratj  ao  tiia  note.  A  nut  in  equtj 
waa  ifMtitated  io  the  State  of  MiaBianppi«  agaioat  Ifae  trntatTT.  ia  Jurauy,  1849, 
and  it  waa  decided  by  the  chancellor  that  a  lecoyety  waa  haired  bj  the  Mitate 
of  Jimitatioiia.  An  appeal  waa  taken,  which  ranains  undecided.  Th»  cout 
having  equitable  powen,  I  do  not  think  that  judgment  ahoold  be  rendered  a 
thia  caae  agatnat  the  defendant,  until  the  anit  in  the  State  of  MistiBeippi  is  dedded. 
Otherwise,  it  might  be  decided  that  the  obfigpttion  ia  ezlingniahed  as  to  the  fn- 
cipal,  but  io  foil  force  against  the  surety ;  for  the  atatute  of  fimitatiDiifl  of  dw 
State  of  Missisaippi,  like  prescription  under  our  code,  extinguishes  the  legd 
obligation  of  a  contract.  Thia  would  conflict  widi  our  principles  and  laws,  pn- 
vidjog  that  the  suretyship  cannot  exceed  what  may  be  doe  by  the  debtor,  w 
be  contracted  under  more  onerous  conditionst  and  that  the  surety  may  reqnin 
the  creditor  to  discuss  the  property  of  the  principal  obligor.  Civil  Code,  at 
3006,  3014. 

I  am,  moreover,  of  opinion,  that  the  note  sued  upon  ia  prescribed  by  art  3505 
of  the  Civil  Code.  It  prescribes,  **  Actions  on  bills  of  exchange,  notes  psyabk 
to  order,  or  bearer,  except  bank  notes,  those,  on  all  eflfecta  negotiable,  or  trtDs- 
ferable  by  endorsement  or  delivery,  are  prescribed  by  five  years,  reckoning  fm 
the  day  when  these  engagements  were  payable.**  The  action  on  the  Dote« 
therefore  prescribed,  if  it  be  a  negotiable  instrument. 

An  instrument  is  negotiable  which  can  be  transferred  by  an  endorseroeDta 
the  back,  so  as  to  enable  the  assignee  to  sue  for  its  contents  in  his  own  nuK- 
It  should,  farther,  not  be  subject  to  the  equitable  assets  of  the  obligor,  a  qualifiei 
tion,  which  will  be  noticed  as  to  the  note  in  controversy.  A  statute  of  the  Statti' 
Mississippi  prescribes,  that  "  All  bonds,  obligations,  bills,  single  promisory  DOt& 
and  all  other  writings  for  the  payment  of  money,  or  any  other  things,  shall  iiJ 
may  be  assigned  by  endorsement,  whether  the  same  be  made  payable  to  onkri 
or  assigns  of  the  obligee,  or  payee,  or  not ;  and  the  assignee,  or  endorsee,  shd 
and  may  sue  in  his  own  name,  and  maintiun  any  action  which  the  obligee,  tf 
payee  might  or  could  have  sued  or  maintained  thereon,  previous  to  assigoroeiiL'' 

The  note  was  thus  made  negotiable  by  statute,  in  the  State  where  it  wa 
executed.  It  is  said  it  was  still  not  negotiable,  because  the  obligor  could  ple^ 
any  offset  against  the  payee.  He  could,  under  this  statute,  to  the  time  of  a»ig>- 
ment,  but  not  afterwards. 

It  was  held  by  the  High  Court  of  Errors  and  Appeals  of  the  State  of  Mil- 
sissippi,  in  the  case  of  Oldham  v.  Ledbetter,  1  How.  Rep.  46,  that  by  diii 
'  statute,  '*  promisory  notes  may  be  assigned  by  endorsement,  though  the  same  be 
not  made  payable  to  order  ;  and  by  the  principles  of  the  common  law,  they  an 
transferable  by  bare  delivery.  In  either  case  there  has  operated  a  complete 
divestment  of  all  rights  to  the  contents  of  the  note,  and  of  aU  authority  to  cootn) 
their  appropriation  on  the  part  of  the  payer.  In  one  case,  the  aasignee  i8ck>tbed 
with  authority  to  sue  in  his  own  name ;  in  the  other,  the  transferee  is  empowered 
to  use  the  name  of  the  payee  to  coosummate  his  equitable  interest  by  a  ooDec- 
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tioo  of  the  money.  The  semce  of  garniBhrnent  will  not  after  transfer,  thonf^  Baooi 
without  notice,  subject  the  debt  due,  by  the  maker,  to  the  demand  of  the  attacking  DiJUABSSff. 
creditor;  for,  as  by  assignment  or  delivery,  the  party  into  whose  hands  the  note 
may  come,  is  instanter  vested  with  an  absolute  right  to  control  its  contents ;  the 
payer  from  that  moment  becomes  the  debtor  of  the  holder,  and  responsable  to  him 
alone.  The  process  of  attachment  cannot  restore  a  relation  which  has  ceased 
to  exist,  or  appropriate  rights  of  one  individual  to  a  discharge  of  the  obligation  of 
another.  If  this  position  should  require  aid  from  authority,  a  decision  of 
the  Supreme  Court,  Walker's  Reports,  389,  made  in  reference  to  the 
existing  laws  on  this  subject,  will  be  found  fully  to  sustain  it."  Under  this 
decision,  the  negotiability  of  the  note,  after  its  assignment,  was  substantially 
established  as  to  the  maker,  free  of  his  subsequent  equities,  and  I  do  not  find  it 
reversed.  It  can  never  lie  in  the  mouth  of  the  assignor  or  endorser,  to  say 
the  instrument  was  not  negotiable,  because  the  payer  might  have  equi- 
table offsets  against  him  before  he  assigned  the  instrument,  and  it  was  nego- 
tiable as  to  the  holders,  because  it  is  not  pretended  by  them  that,  in  point  of  fiict, 
there  were  any  offsets  against  the  note  when  it  was  negociated  to  them.  They 
also  have  the  guarantee  of  the  jurisprudence  settled  by  the  decision  quoted. 

The  defendant  pleads  the  negotiability  of  the  instrument  against  the  bank  that 
negotiated  it,  and  assignees  to  whom  it  was  negotiated.  They  cannot  deny  its 
negotiability;  the  first,  because  the  statute  and  their  acts  made  it  negotiable,  and 
the  last,  because,  in  point  of  fact,  the  instrument  had  every  negotiable  quality. 
Besides,  for  the  veiy  purpose  of  negotiating  it,  the  parties  made  it  negotiable  in 
terms. 

It  is  the  intention  of  the  parties  to  an  instrument  which  renders  it  negotiable, 
if  expressed  in  terms  which  may  have  that  effect.  And  any  terms  expressing 
the  intent,  will  render  the  bill  or  note  negotiable.  Chitty,  181.  1  Pard.  360-361. 
It  is  laid  down  by  elementary  writers,  that  no  form  of  words  is  absolutely 
necessary,  to<  produce  that  effect.  Making  the  instrument  payable  to  order,  is 
the  usual  form.  But  if  the  parties  declare  on  its  face  that  the  instrument  shaU 
be  negotiable,  it  should  have  that  effect,  as  clearly  as  it  can  be  implied,  from  the 
use  of  the  word  **order.*'  Any  words,  from  whence  it  can  be  inferred,  that  the 
peraon  making  the  bill,  or  note,  or  any  other  party  to  it,  intended  to  be  nego- 
tiable, will  give  it  a  transferable  quality  against  that  person.  Chitty,  219,  ed. 
of  1836. 

The  bank  required  the  defendants  to  give  them  a  note  **  negotiable  at  the 
Planters*  Bank  of  Mississippi,  at  Natchez,**  for  their  debt,  and  the  debtor  did  so. 
This  was  undoubtedly  intended  to  enable  the  bank  to  transfer  it  by  endorse- 
ment, if  she  chose,  so  as  to  enable  her  assignees  to  sue  in  their  own  name;  to  do 
precisely  what  has  been  done.  The  instrument  has  been  assigned,  so  as  to 
enable  the  assignees  to  sue  in  their  own  name  for  the  whole  debt.  That 
embraces  every  requisite  to  the  definition  of  negotiability. 

It  is  a  principle  of  the  interpretation  of  all  instruments,  to  give  every  word  in 
them  effect,  if  possible.  The  term  **  negotiable,"  in  the  note  under  considera- 
tion, would  have  no  meaning,  if  the  note  was  not  negotiable.  But  it  can  and 
has  meaning  and  effect,  because  the  note  has  been  transferred  by  endoraement, 
and  the  endoraees  have  every  right  and  power  which  belonged  to  the  payees. 
That  makes  the  negotiability  of  the  instrument. 

There  has  been  but  a  single  advene  decision,  by  this  court,  in  the  case  of 
Young  T,  Crossgravct  4  Ann.  234.    It  is  a  question  of  evidence*  and  of  tfa« 
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gupKcm  courr  or  loobxana. 


Baoov       eoottrncCioii  of  an  inatraiiMiif  of  writitt^  mC  a  ^pmtiam  of  Ikv,  nd,  I 
DAnouBC    Idoootfoolboaodby  thaprocodom. 

Tho  iootramoflt,  io  my  opinioo,  wai,  hi  Hiwiwippii  by  nfnmmtMB,uA'% 
m  LooiiMDa,  bj  iu  tonDo,  negotiable,  and  the  aetioB  obH  ia  inoauibtd  byov 
oode,  which  proacrihea  actloDa  oo  negotiable  iMtnuDOOtf,  bj  the  hpM  of  iff 
jroaia  betweeo  their  maturiry  and  the  commeBceoieiitof  a  aoit. 
I  think  the  jodgment  of  the  diatrict  conit  ahoald  be  alBmed.  widi  ( 
ApplicatioD  finr  e  re-hearing  refbaed. 


Gauche  v.  Trautman. 

A  peiaoo  who  boyi  a  1«M6  at  a  jndiciai  sale,  ii  not  entitled  to  noorar  rent  tocnnag  tte 

the  lale,  oat  of  the  foiidf  prodaced  by  the  sale. 
A  party  who  prDcarea  a  aale,  will  not  be  peimitted  to  eomplain  of  any  ambiffiiity  in  i^ 


APP£AL  from  the  Fint  Diatrict  Court  of  New  Orleana,  Larue,  J.  Cffrim 
Dufour,  for  plaintiff.  AT.  JIf.  (Men,  H.  St.  Pavl  and  F.  C.  LamlU,  for 
defendant. 

The  fiicta  of  thia  caae  bearing  on  the  point  on  which  it  waa  decided  by  die 
Supreme  Court,  are  thua  atated  by  Judge  Larue: 

"  Thia  ia  a  rule  for  the  distribution  of  fonda  in  the  hands  of  the  aheriff,  rasiik- 
ing  from  a  sale  of  certain  movablea  seized  and  sold  in  the  case  of  John  Gawk 
V.  JIfr.  and  Mrs.  Trautman.  The  amount  in  the  sheriff's  hand  is  9670  72,  ud 
the  only  question  is,  who  of  the  claimants  is  entitled  to  it,  and  to  what  amoant? 
On  the  2l0t  of  April,  1851,  Gaueke  obtained  a  judgment  for  $320,  an  amostt 
of  rent  then  due  for  the  months  of  February  and  March,  and  a  fiirther  judg- 
ment for  the  sum  of  S960,  payable  at  the  rate  of  3160  a  month,  up  to  the  \A 
day  of  October,  1851 ;  and  a  farther  judgment  for  the  sum  of  $220,  will 
vendor's  privilege  upon  the  fixtures  in  the  store. 

**  The  fixtures  were  sold  for  the  sum  of  $34,  and  were  bought  by  the  plaifittf 
in  the  suit.    To  that  amount  he  is  entitled. 

**  After  the  judgment  was  rendered,  he  caused  to  be  seised,  and  had  soldi  fl> 
the  16th  of  June,  the  lease  of  the  premises,  for  the  rent  of  which  he  had  pre* 
viously  obtained  judgment,  which  he  bought  himself,  for  the  sum  of  $50." 

By  the  court : 

Slioell,  J.  Considering  the  judicial  sale  of  the  lease,  and  its  purchase  bj 
the  appellant,  we  are  of  opinion,  that  the  court  below  did  not  err  in  refusiogto 
allow  him,  out  of  the  monies  distributed  under  the  sale,  rent  accruing  after  tht 
16th  J  une,  1 851 .  According  to  the  terms  of  advertisement,  the  purchaaer  of  the 
lease  was  to  pay  rent  accraing  after  such  purchase.  Such  it  seems  would  have 
been  the  obligHtions  imposed  on  any  third  person  who  might  have  purchased. 
Even  if  there  was  an  ambiguity  in  the  terms  of  sale,  the  appellant,  whoprocared 
the  sale  himself,  aught  not  to  be  permitted  to  complain  on  that  aoore,  as  the  mat- 
ter now  stands. 

Judgment  affirmed,  with  costs. 


NKW  OltLKAMSt  KOYEMBIR,  IMI.  ftl 


David  Granger,  Owner  of  Ship  Epaminandos,  v.  CAUfPBELt 

AND  BiCKARBY,  et  al. 

The  privilege  for  freigbt,  oonferred  by  trtiole  3913  of  the  Civil  Code,  extends  only  to  goodi 
of  which  the  Captain  his,  or  baa  had,  poiaeaaion. 

APPEAL  from  the  Fourth  District  Coort  of  New  Orleans,  Strawhridge^  J. 
Josephs,  for  plaintiff.      Ooold,   Wolfe  and  Singleton,  and  Beryamin  and 
Micou,  for  defendants. 
By  the  court: 

SuDELL,  J.  The  plaintiff  is  owner  of  the  ship  Epaminondas ;  and  this  suit 
grows  out  of  a  contract  made  by  Gifney  and  Lovell,  brokers  for  one  Simfson, 
to  furnish  cargo  to  the  amount  of  one  thousand  bales  of  cotton,  at  a  stipulated 
rate  of  freight.  After  two  hundred  and  five  bales  had  been  delivered  to  the  shipi 
Simpson  absconded,  leaving  his  vendors,  Bradley,  Wilson  Sf  Co.,  unpaid.  Part 
of  the  cotton  was  still  in  the  cotton  press,  and  the  ship  had  acquired  no  control 
over  it.  The  whole  of  the  cotton,  both  that  on  ship-board  and  that  in  the  cotton 
press,  was  seized,  under  writs  sued  out  by  the  vendors  and  by  Campbell  and 
Riekarby,  who  had  made  Simpson  advances  upon  it.  Meanwhile  freights 
declined,  and  the  vessel,  being  disappointed  as  to  the  shipment  of  the  seven 
hundred  and  ninety-five  bales,  had  to  make  up  her  cargo  at  reduced  rates. 
The  plaintiff  insisted  that  he  had  a  privilege  upon  the  two  hundred  and  five  bales. 
for  the  loss  of  freight ;  and,  to  avoid  injury  to  all  parties  by  the  delay  of  the  ship, 
ID  consequence  of  the  seizures,  it  was  agreed  that  the  two  hundred  and  five 
bales  shipped,  should  be  bonded,  and  go  forward  in  the  vessel,  the  proceeds  to 
be  subject  to  the  ship's  lawful  claims.  In  the  litigation  which  followed  between 
Bradley,  WUson  Sf  Co,  and  Campbell  and  Riekarby,  those  proceeds  were 
awarded  to  the  bitter,  ( 7  Ann.  — ,)  and  the  plaintiff  now  looks  to  them  for  the 
payment  of  his  claim  of  damages.  The  freight  of  the  two  hundred  and  five 
bales  has  been  paid. 

We  find  no  ground  for  any  claim  against  Campbell  and  Rukarby  directly 
under  the  agreement  to  furnish  cargo ;  for  that  agreement  was  made  with 
Simpson.  Tliere  was  no  privity^  of  contract  between  the  plaintiff  and  Campbell 
and  Riekarby* 

Then  the  only  question  remaining  is,  whether  the  plaintiff  has  a  privilege  upon 
the  two  hundred  and  five  bales  actually  shipped,  for  the  damages  arising  from 
Simpson's  failure  to  ship  the  seven  hundred  and  ninety-five  bales.  We  think 
it  clear  he  has  not. 

The  article  3213  of  the  Civil  Code  declares,  that  **The  captain  has  a  privilege 
for  freight  during  fifteen  days  after  the  delivery  of  the  merchandise,  if  it  has  not 
passed  into  third  hands.  He  may  even  keep  the  goods,  unless  the  shipper  or 
consignee  shall  §^ve  him  security  for  the  nayment  of  the  freight.'*  The  privi- 
lege thus  conferred  extends  to  goods  of  which  the  captain  has,  or  has  had,  possea- 
flion.  Here  the  captain  never  had  possession  of  the  seven  hundred  and  ninety- 
five  bales. 

Judgment  aflfirmed ;  costs  of  appeal  to  be  paid  by  appellant 


SUPREME  COURT  0¥  LODIBIAIIA, 


7   •!» 

47    8B» 


Vincent  Aicard  r.  Andrew  Daly.    Rale  on  Johnson  to  can- 
cel a  Mortgage. 

Hm  probate  smle  of  the  Mptrate  property  of  the  wife,  made  for  the  porpote  of  paying  ber 
debta,  and  of  settliiig  her  ■ooceaaioD,  baa  the  effect  of  canceling  all  the  mortgaget,  eiiit- 
iag  in  ber  name  on  the  property  sold.  The  curator,  who  adminiatera  the  ■ncceuion  of  kii 
deeeaaed  wife,  may  pnrcbaae  property  at  the  probata  aale. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  BvekoMn,  I 
Livingstonf  for  Johnson.      WarJUldj  for  phiotiir.     Miller,  for  recorder  of 
mortgages.    By  the  court : 

Host,  J.  The  first  question  in  this  case  is,  whether  the  probate  sale  of  tbe 
separate  property  of  the  wife,  made  for  the  purpose  of  paying  her  debtR,  and 
of  settling  her  succession,  had  the  eifect  of  canceling  all  the  mortgages  existiDg 
in  her  name,  on  the  property  sold.  On  this  question,  the  present  organ  of  the 
court  differed  from  his  brethren,  on  a  former  occasion,  and  thought  the  view  be 
took  most  consonant  with  principle,  if  not  with  authority.  As,  however,  author- 
i^  has  prevailed,  and  the  decision  of  the  court  has  become  a  rule  of  property,  be 
feels  bound  to  consider  the  question  solved  in  the  affirmative. 

A  town  lot,  belonging  to  Sarah  Daly,  and  mortgaged  by  her  to  Gamer  Jokn- 
tofif  was  sold  at  the  probate  sale  of  her  succession,  and  purchased  by  Andr€» 
Daly^  through  the  agency  of  tbe  curator  of  the  succession,  who  was  the  boi- 
band  of  the  deceased. 

Andrew  Daly  subsequently  mortgaged  this  lot  to  Micheaud,  to  secure  tbe 
payment  of  a  note  given  for  a  loan  of  money,  and  Micheaud  transferred  the  note 
and  mortgage  to  Aicard,  the  plaintiff*. 

Aicard  caused  tbe  lot  to  be  sold  under  that  mortgage,  and  Gaidner  Johu» 
became  the  purchaser,  at  the  price  of  $1,000,  $500  of  which  he  paid,  andtk 
other  $500  he  retained,  to  pay  the  mortgage  he  claims  on  the  property,  witii 
interest. 

Aicard  took  a  rule  upon  him,  to  show  cause  why  this  mortgage  should  ooCbe 
canceled,  and  erased  from  the  records  of  the  mortgage  office,  and  why  heshouU 
not  be  compelled  to  pay  into  the  hands  of  the  sheriff*,  the  sum  of  $500;  the 
district  court  made  the  rule  absolute,  and  Johnson  has  appealedl 

If  the  probate  sale  was  legal,  the  mortgage  in  favor  of  the  appellant,  roust  bi* 
considered  as  having  been  canceled  by  it,  and  there  is  an  end  of  the  case;  bar, 
It  is  urged  that  the  sale  was  not  legal,  on  account  of  the  omission,  by  the  curstofi 
of  material  formalities,  and  also  because  he  acted,  at  the  sale,  as  agent  of  Daly^ 
the  purchaser. 

Without  noticing,  in  detail,  the  informalities  alleged,  which,  under  the  settled 
jurisprudence  of  this  court,  do  not  appear  to  us  material,  it  is  a  sufficient  answer 
to  that  part  of  the  defence,  that  Johnson  is  the  ay  ant-cause  of  Daly,  and  hokb. 
under  him:  that,. instead  of  offering  to  return  the  property,  the  defence  he  roakei 
if  in  affirmance  of  the  probate  sale,  and  that  he  cannot  be  permitted  to  avail  bim- 
felf  of  it,  so  for  as  it  gives  him  a  title,  and  to  repudiate  it  when  he  cancels  hii 
mortgage. 

The  curator,  being  the  husband  of  the  deceased,  had  aatbonQr  to  pnxtbise, 
«ven  for  himaeK  at  the  probate  sale.    Acta  of  1840,  p.  123. 
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The  evidence  of  Daly^  offered  by  the  defendant*  to  prove  that  he,  Daly^ 

BBsnmed  the  payment  of  Johnaon^s  mortgage,  and  that  he  notified  Michtaud  of 

this  asaumption,  waa  properly  excluded.    Daly  ia  bound  by  hia  aaaumption,  but 

Akard  haa  nothing  to  do  with  thia  peraonal  obligation,  and  it  cannot  be  serioualy 

urged,  that  a  mortgage  binding  upon  the  plaintiff,  could  be  thua  credited. 

Judgment  affirmed,  with  coeta. 


018 


AlCAXD 

Dalt. 


George  C.  McChesney  et  al.  v.  Andrew  Daly. 

APPEAL  from  the  Third  Diatrict  Court  of  New  Orleans,  Kennedy  J. 
By  the  court : 
KosT,  J.    Thia  case  ia,  in  all  reapecta,  similar  to  that  of  Aicard  against  the 
aame  defendant^  just  determined ;  and,  for  the  reasons  therein  given,  the  judg- 
ment is  affirmed,  with  costs. 


Foster  &  Co.  v.  Baer  &  Co.  et  al. 

Wlsere  an  article  is  amoand  at  the  date  of  the  sale,  the  standard  of  responsibility  of  a  bond 
Jide  seller,  is  the  diiference  of  valoe  at  the  date  of  the  sale  between  a  soand  and  the 
ansoand  article. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridge,  J. 
M.  M.  Cohetiy  for  plaintiffs.  Hoffman  and  Ogden,  Reynolds  and  Living- 
stan^  for  defendants.    By  the  court : 

Slioell,  J.  Upon  the  question  of  the  right  of  Martin^  Owen  ^  Co.  to  file 
an  answer,  we  are  unable  to  distinguish  this  case  from  Moran  v.  Tanner^  6  Ann. 
119. 

If  the  pork  was  unsound  at  the  date  of  the  sale  by  Martin^  Owen  S^  Co.  to 
Baer  6c  Co.,  the  standard  of  responsibifity  of  the  former  to  the  latter  is  the 
difference  of  value,  at  the  date  of  the  aale,  between  a  sound  and  the  unsound  arti- 
cle. If,  for  example,  the  difference  of  value  on  the  day  of  sale  waa  20  per  cent, 
Baer  Sf  Co,  would  be  entitled  to  a  deduction  of  twenty  per  cent  from  the  price 
tbey  paid,  assumiog  the  price  waa  the  fair  market  Talue,  at  the  time,  of  a 
sound  article.  In  saying  this  is  the  standard,  we  assume  that  Martin^  Owen 
Sf  Co,  sold  in  good  faith.  Bad  faith  might  involve  a  larger  reaponsibility ;  but 
this  is  not  imputed,  and  its  consequences  need  not  be  considered. 

The  date  of  the  sale  being  the  time  to  which  we  are  to  look,  we  are  unable 
to  ascertain  the  damages  in  the  present  case,  as  between  Baer  8f  Co,  and  Mar- 
tin^ Oioen  Sf  Co.  within  the  market  rates  at  the  date,  nor  the  price  paid  being 
proved. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  against  Martin^ 
Owen  4"  Co.,  be  reversed,  and  that  tK^  cause  be  remanded  for  further  proceed- 
iDgB,  the  appellees  to  pay  the  costa  of  the  appeal. 


C14  8UPBJDCB  OODIT  OT IXNIHUIU* 


John  Kellt  v.  Thos.  Cook, — On  a  Rale  taken  by  McGuigan. 

Article  684  of  the  Code  of  Pndiee,  wlik^  pnldfaiti  a  nle  of  propertj  uder  exeeatkn,  if 
tbe  price  offered  doee  not  exceed  the  Bnoenk  of  the  prmlesw  and  moitgigei  widi  wUeh 
U  is  encaabered  ;  and  the  article  that  aatborisee  the  ibariff  Id  raiae  the  mortgige,  Ot 
iiMeriptioD  of  which  ia  aabaeqaent  in  date  to  tiiat  of  the  mortgage  under  which  the  v^t 
ia  made,  have  ezcfauire  reference  to  couTentioBal  mortgagee. 

APPEAL  from  the  Second  District  Coart  of  New  Orieans,  Lea,  J.    T.  W. 
Collins,  lor  MeGtdgan.      Brigkt,  for  Afn.  Cook.      W.   W.  King,  for 
Recorder  of  Mortgages.    By  the  court : 

'RoBT,  J.  This  case  is  not  distingatshable  from  that  of  Yowig  v.  Jlfanictpaitfy 
No.  One,  under  tbe  aathority  of  which  the  district  judge  has  decided  it  Tm 
principle  settled  in  that  case  is,  that  article  684  of  the  Code  of  Practice,  whidi 
prohibits  a  sale  of  property  under  execution  if  the  price  offered  does  not  exceed 
the  amount  of  the  privileges  and  mortgages  with  which  it  is  encumbered,  lod 
the  article  which  authorizes  the  sheriff  to  raise  the  mortgages,  the  ioBcriptioD  o( 
which  is  subsequent  in  date  to  that  of  the  mortgage  under  which  the  sale  ii 
made,  have  exclusive  reference  to  oonveutiona]  mortgages,  and  that  no  powers 
oonforred  upon  either  the  sheriff  or  the  judiciary  to  order  judicial  mortgages  to 
be  erased  from  the  books  of  the  recorder.  This  decision  was  made  witfaoot 
reference  to  the  date  of  the  inscription  of  the  judicial  mortgages,  and  it  is  evidest 
that  no  distinction  can  be  made  under  the  law. 

The  mortgage  of  which  the  appellant  in  this  case  claims  the  release,  ii  i 
judicial  mortgage,  resulting  from  the  inscription  of  a  judgment  of  separatioDtf 
property,  obtained  by  the  wife  of  the  judgment  debtor  against  her  husband ;  ml 
neither  the  sheriff  nor  the  district  court  were  authorized  to  erase  it.  Whetba 
this  mortgage  affects  the  property  after  the  sale,  is  a  question  not  before « 
under  the  issue. 

Judgment  affirmed,  with  costs. 


James  M cCandlish  v.  Kirkland  et  al. 

If  the  vendor  retain  pofiof  lion  of  the  thing  add,  it  ia  Hable  to  a eizniv  for  hia  debts. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Straufbridgc  I 
Marr  and  BoherU,  for  plaintiff.     JS/more  and  King,  for  defendants. 

By  the  court : 

DuNBAK,  J.  /.  B.  Kirkland,  the  real  defendant  in  this  case,  having  a  judg- 
ment against  J.  F.  A.  BoyU^  took  out  an  execution  against  him,  and  caused  it  to 
be  levied  on  certain  furniture  found  in  a  house  rented  and  occupied  by  BoyU. 

James  McCantUish,  the  plaintiff  in  the  present  suit,  enjoined  the  executioBi 
claiming  to  be  the  owner  of  the  furniture,  under  a  sale  from  Boyle. 

The  defendant,  in  his  answer,  denies  that  the  pbintiff  is  the  owner  of  iIm 
property  seised,  and  says  that  the  sale  to  McCandli^  waa  fiaudulent  asd 
simulated. 
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We  hove  carvfvJIj  ezaniiied  the  evidoDce,  and  hare  come  to  tbe  ooncloBion  McOANDLim 
of  the  diBtrict  judge,  tbat,  after  the  aale  to  McCandlish,  the  property  sold     kirklaito. 
'Tematoed  in  the  poeaesBbn  of  the  vendor,  and  was,  therefore,  liable  to  aeizare 
by  his  creditors.    Jordan  v.  LewU  ei  al.<,  1  Ann.  59. 

The  proof  that  the  plaintiff  prod  need  of  his  good  fiiith,  and  the  reality  of  the 
sale,  did  not  satisfy  the  district  judge,  nor  can  we  say  that  it  is  satisfactoiy 
to  us. 

It  is  therefore  ordered  and  decreed,  diat  the  judgment  of  the  district  court  be 
affirmed,  with  costs* 


New  Orleans  Canal  and  Banking  Co.  v.  A.  ShrcedeII  &  Co. 

The  act  of  15th  of  March,  1847,  which  declarei,  that  no  dttzen  of  another  State  aball  here- 
after be  arrested  in  this  State,  at  the  rait  of  a  resident  or  non-resident  creditor,  except  in 
caaes  where  it  aball  be  made  to  appear,  by  tbe  oath  of  tbe  creditor,  tbat  tbe  debtor  has 
absconded  from  his  residence,  applies  to  tbe  citizens  of  the  States  of  this  Union  only— not 
to  the  citizens  of  foreign  States,  or  countries. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
E.  A.  Bradford,  for  plaintiff,     fl.   Oaither,  for  defendant. 
By  the  court: 

DuivBAR,  J.  This  is  an  appeal  from  a  judgment,  dismissing  a  rule  to  set  aside 
an  arrest. 

The  defendant  contends,  that  the  arrest  should  have  been  set  aside  upon  the 
ground  that  it  is  not  alleged  in  the  affidavit  for  arrest,  that  he  had  absconded  finom 
his  residence.  That  this  is  required  by  the  Act  of  the  Legislature  of  Louisiana, 
approved  the  28th  March,  1840,  entitled  an  act  to  abolish  imprisoDment  for  debt, 
the  9th  section  of  which,  as  amended  by  the  act  approved  the  18th  March,  1847, 
reads  aa  follows :  '*  That  no  citizen  of  another  State  shall  hereafter  be  arrested 
in  this  State,  at  the  suit  of  a  resident  or  non-resident  creditor,  except  in  cases 
where  it  shall  be  made  to  appear,  by  the  oath  of  the  creditor,  that  the  debtor  has 
absconded  from  his  residence." 

The  affidavit  states  that  the  defendant,  A.  Schroder,  resides  out  of  the  State 
of  Louisiana,  at  Havre,  in  France,  and  the  evidence  shows  him  to  be  a  native  of 
Hamburg. 

In  determining  the  meaning  to  be  given  to  the  words,  *'citizen  of  another  State," 
ID  these  acts  of  our  Legislature,  we  must  be  governed  by  the  well  established 
principle  of  law,  which  has  been  embodied  in  the  14th  article  of  our  Civil  Code: 
•«  That  the  words  of  a  law  are  generally  to  be  understood  in  their  most  known 
and  asaal  signification,  without  attending  so  much  to  the  niceties  of  grammar 
rules,  as  to  the  general  and  popular  use  of  the  words."  There  can  be  no  doubt, 
we  apprehend,  that  in  their  most  known  and  usual  signification,  the  words 
•  citizen  of  another  State,"  mean,  or  convey  to  our  minds  the  idea  of  a  citizen  of 
mother  State  of  this  Union,  and,  we  think,  if  the  Legislature  had  ratended  to 
include  in  this  provision  of  the  act  of  1840,  the  subjects  or  citizeos  of  a  foreign 
n-ince  or  government,  it  would  have  said  so  in  plain  and  positive  terms. 

There  is  also  another  rule  for  the  construction  of  statutes,  in  the  Civil  Code, 
ipposite  to  the  present  case.  Art.  18  declares,  that  **  The  most  universal  and 
^iTectaal  way  of  discovering  the  true  meaning  of  a  law,  when  its  expressioM  are 
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Hbw  OmtMAUB  dobioiUt  m  bj  eooiidsriiig  die  nmmm  wad  ipirit  of  iftt  or  dio  en 
Bahmw^  '^  L^Sutitaro  to  ooact  iL**    Fivmi  tiiosraot  motioinycririiof  1837,aiKl  the 
*•  pecuniuy  embonflnnoiilo  of  afl  the  citiMoo  ood  Stiteo  of  dui  UnioD  thtteomed 

op  to  the  28th  March,  1840,  the  data  of  tiio  paamgo  of  the  act  aader  ooon- 
dontioa,  it  ia  a  matter  of  hktoiy  weD  known  to  aO,  that  vaij  oiimermn  •rreita 
lor  debt  were  made  m  tfaia  State,  and  partkolarlj  in  New  Orieun,  of  the 
citizena  of  onr  aiater  Statea,  who  were  fonnd  tranaiently  in  this  city,  either  for 
bnaineaa  or  pieaaore,  and  to  aoch  an  extent  had  thia  been  earned,  dot  il  wu 
found  to  interfere  materially  with  the  trade  and  eommerce  of  the  citj  and  Stite. 
It  was  to  remedy  thia  eriJ,  that,  we  beliere,  the  bw  was  enacted,  inthmit 
reference  to  the  citisena  or  aobjecta  of  a  foreign  ooantry.  State,  or  kingdom. 

It  ia  tme,  that  impriaonment  for  debt  ia  a  relieof  barbariam,  which  a  fiat 
diaappearing  in  the  progreaa  of  civilisation,  hot  the  total  abolition  of  it  is  Low- 
iana  dependa  not  npon  the  eonita,  bnt  upon  the  wiadom  and  hnmanity  of  tbe 
legialatire  branch  of  our  government.  We,  therefore,  have  to  decide,  tfatf  it 
waa  not  neceaaary  in  thia  caae  for  the  plaintiff  to  make  oath,  that  the  defendia 
had  abaconded  from  bia  reeidence. 

Upon  the  aecond  ground  of  defence,  that  the  defendant  waa  not  about  to 
depart  permanently  from  the  State,  without  leaving  in  it  aofficient  propertjUi 
aatiafy  plaintiff's  demand,  after  a  careful  peruaal  of  the  evidence,  we  cannot  ay 
that  thto  district  judge  erred. 

It  ia  therefore  ordered,  adjugded  and  decreed,  thatthe  judgement  of  tfaedistiis 
court  be  affirmed,  with  coata,  dec. 


Rousseau,  Syndic  of  L.  Bauregard,  v.  Louis  Lovering. 

A  rarety  if  not  a  competent  witnen  for  bis  principaL 

APPEAL  from  the  Diatrict  Court  of  the  Pariah  of  Jefferaon.     /.  5.  Wkitske- 
for  plaintiff,    J.  /.  Michelt  for  defendant.     By  the  court : 

EuBTis,  C.  J.  The  only  question  in  thia  caae  ia  preaented  by  a  bill  of  eicip^ 
tions.  The  action  ia  on  a  note  drawn  by  Lewi$  Loveringt  in  fiivor  of  Mn  ^ 
or  bearer. 

HeirCi  endorsement  ia  on  the  note.  By  this  endorsement  he  became i^ 
endorser  or  surety  of  hovering.  Hein  was  offered  aa  witness  to  prove  ^ 
which  would  have  been  a  good  defence  to  this  action,  but  hia  testimooj  ^ 
objected  to,  on  the  ground  of  interest  in  the  event  of  the  auit.  And  the  distn^ 
judge  sustained  the  objection,  and  refused  to  admit  his  testimony. 

It  is  clear  that  that  the  judge  did  not  err  in  his  ruling  on  thia  point.  Ha/^ 
directly  interested  in  having  the  debt  for  which  he  waa  surety,  extlogoisbfli 
A  surety  is  not  a  competent  witness  for  his  principal. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costs. 
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Succession  op  Isaac  Pipkin — ^T.  J.  Pipkin,    Executor— On 
an  opposition,  M.  E.  Mure  et  al. 

Ad  exeoQlor  who  faired  oat  the  slAvei  of  the  ivcceMion,  and,  u  an  overseer,  laperintended 
the  labor  of  othera,  is  entitled  to  compeniation  for  the  iorvicei  thai  rendered,  over  And 
above  the  two  and  one-half  per  cent  commienon  which  the  law  allowi. 

An  error  in  an  inventory  of  the  e fleets  of  a  sacceMion,  may  be  corrected. 

Where  the  testator  directs,  by  his  will,  that  slaves  be  set  free,  it  is  the  dnty  of  the  ezecator 
to  take  care  of,  treat  and  sopport  them,  until  set  free,  in  the  same  manner  that  they  were 
treated  by  the  testator. 

APPEAL  from  the  Secoad  District  Court  of  New  OrleaDs,  Lea,  J.  Wi  fi. 
Paxton,  for  the  executor.  Stockton  and  Steele,  for  opponents.  By  th« 
court: 

Dohbar,  J.  This  is  a  controversy  between  the  heirs  and  legatees  of  Isaac 
Pipkin,  deceased,  and  his  executor,  T,  J.  Pipkin,  as  to  the  settlement  of  his 
accounts  in  his  capacity  of  executor. 

The  testator,  Isaac  Pipkin,  who  was  the  owner  of  a  number  of  slaves,  valued, 
after  his  death,  in  the  inventory  of  his  estate,  at  near  thirty  thousand  dollars, 
died  in  New  Orleans,  in  the  year  1850,  having  made  two  wills  or  testaments,  in 
which  he  gives  and  bequeathes  to  his  wife  and  daughter,  the  opponents  and 
appellants  in  this  case,  all  the  estate,  with  the  exception  of  a  female  slave  named 
Julia  Ann,  and  her  child,  Florence,  of  whom  he  says:  **It  is  my  will  and 
desire,  that  my  slave  Julia  Ann  Crenshaw,  and  her  child,  Florence,  have  their 
freedom,  and  I  hereby  set  them  free  from  and  after  my  death.  I  beg  my  wife 
and  daughter,  Mary  Eleanor,  to  offer  no  impediment  to  their  being  set  free ; 
and  I  beseech  my  wife  and  daughter  aforesaid,  to  let  them  have  their  liberty,  free 
from  bondage,  and  grant  this,  my  last  will  and  request."  He  directs,  that  his 
slaves  shall  be  hired  out  for  two  years  after  his  death,  at  which  time  he  gives  and 
bequeathes  them  as  before  mentioned,  and  appoints  T.  J,  Pipkin  one  of  hie 
executors,  who,  after  having  had  the  will  aforesaid  duly  probated,  qualified  as 
such,  and  acted  in  that  capacity  until  he  rendered  up  and  delivered  to  the  lega- 
tees all  the  property  belonging  to  the  estate  of  the  testator,  sometime  during  the 
present  year. 

It  appears  that  the  deceased,  for  a  number  of  years  previous  to  his  death, 
lived  in  New  Orleans,  and  his  wife  and  daughter,  in  Virginia;  that  his  business 
and  occupation,  whilst  here,  was  the  hiriog  of  his  slaves  as  laborers*  on  the 
levee,  in  loading  and  discharging  vessels  and  steamboats ;  and  that  Tkos.  J.  Pip^ 
kin  was  employed  by  him  for  several  years  in  the  management  of  these  slaves, 
in  conjunction  with  two  and,  at  times,  three  other  persons,  to  superintend  the 
work  of  some  seventeen  slaves  or  hands  on  the  levee.  It  seems,  that  the  testa- 
tor, finding  this  a  profitable  business,  wished  it  to  be  continued  by  his  executor 
for  two  years  after  his  death.  In  obedience  to  this  request  of  the  testator,  his 
executor,  who  had  thus  been  employed  in  the  lifetime  of  the  testator,  who  had 
resided  in  the  same  house  and  yard  with  him  and  his  slaves,  and  was,  moreover, 
faia  nephew,  continued  to  live  with,  manage,  hire  out,  and  take  care  of,  aU  the 
alftvea,  as  he  had  done  during  the  lifetime  of  the  testator,  under  his  own  eye  ind 
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■vociMioii  or  Tbm  aceonnts  of  the  execalor,  growiog  ont  of  the  faperioteiidmee,  care  ind 
managemeDt  of  these  slaves,  are  the  snbject  of  die  present  controTeny.  Thras 
differeot  accoonts,  which  the  parties  have  agreed  to  consider  as  one,  ha? e  been 
filed  by  the  executor  in  the  district  conrt,  to  which  the  legatees  made  ? aiioai 
oppositions,  no  less  than  eight  of  which  have  been  partiallj  sustaioed  by  the  dis- 
trict judge.  The  legatees,  not  satisfied  with  the  amendments  ordered  by  that 
court,  in  the  accounts  of  the  executor,  have  taken  an  appeal ;  and  the  appellee, 
likewise  dissatisfied  with  the  judgment,  prays  that  it  may  be  amended  in  vanou 
particulars,  as  set  forth  in  his  answer  to  the  appeal. 

The  principal  item  of  diflference  between  the  parties  is  the  claim,  made  by  the 
executor,  of  two  thousand  six  hundred  and  thirty -five  dollars,  for  hia  aenriceiu 
an  overseer,  and  the  services  of  an  assistant  overseer,  for  a  period  of  tweoty- 
three  months,  or  an  average  of  nearly  $115  per  month  for  the  wages  of  both. 
The  court  a  qiu>  allowed  only  S2300,  or  $100  per  month,  and  the  oppooeati 
contend  that  nothing  should  have  been  allowed  fi^r  the  executor's  aenices  u 
overseer,  beyond  his  commission  of  two  and  one-half  per  cent  on  the  amount  of 
the  inventory. 

We  think  that  the  executor  should  have  been  alkiwed  the  whole  amoont 
charged  for  his  own  and  assistant  overseer's  services,  as  being  very  moderate  and 
reasonable,  which  is  satisfactorily  shown  by  the  evidence.  Amongst  the  shvei 
of  this  succession  were  about  twenty  men,  to  work  by  the  day,  and  their  wagei 
to  be  collected  daily.  It  is  shown  that  more  than  one  person  was  reqoired  to 
superintend  and  procure  work  for  them.  There  were  also  some  ten  wonei 
amongst  these  slaves,  to  be  hired  ont ;  books  to  be  kept;  provisions,  mediciiMi. 
and  clothing  to  be  purchased,  and  attention  to  the  slaves  when  sick,  as  then 
were  about  thirty-nine  slaves,  of  all  ages,  belonging  to  the  succession.  No 
stronger  evidence  of  the  fidelity,  energy,  and  good  management  of  this  execotor. 
can  be  required,  than  the  fact,  which  is  exhibited  in  his  accounts,  that,  in  tiie 
period  of  two  years,  he  received  from  the  hire  of  these  slaves  the  almost  iocredi' 
ble  amount  of  316,538  44,  of  which  amount,  he  transmitted  to  the  heinaa^ 
legatees  the  sum  of  $9435. 

Nor  do  we  consider  that  there  is  any  well  founded  legal  objection  to  the  clsinof 
the  executor  for  his  wages  as  an  overseer,  in  addition  to  his  commission  of  tvo 
and  one-half  per  cent  on  the  amount  of  the  inventory.  It  surely  could  not  bin 
been  reasonably  expected,  if  the  executor  had  been  a  baker  or  butcher,  tbtthe 
would  have  furnished  bread  or  meat  to  these  slaves  for  years  without  charge,  Mf 
can  it,  with  any  more  reason,  be  expected  that  he  should  have  devoted  hisdiyi 
and  nights  as  an  overseer,  to  the  hiring  out  of  these  slaves  on  the  levee,  IinD| 
with  them,  taking  care  of  them,  and  managing  them,  so  as  to  make  for  thebein 
and  legatees  the  enormous  profits  before  mentioned.  We  do  not  think  that  thi 
rule  established  in  the  case  of  Baldwin* s  Executor  v.  CarleUm^  15  L.  R.  39& 
*«that  a  professional  roan,  who  is  an  executor,  and  renders  legal  services  to  tix 
estate  he  administers,  is  not  entitled  to  any  separate  compensation,"  ia  appliotib 
to  the  present  case,  and  would  be  carrying  the  doctrine  further  than  we  are  dii- 
posed  to  carry  it. 

The  district  judge,  we  think,  erred  in  another  item,  in  ordering  the  "  accovst 
to  be  amended  by  charging  the  executor  with  the  sum  of  ^01  70,  thediffn^ 
ence  between  the  alleged  balance  of  cash  on  hand  and  that  shown  in  the  iorea- 
tory." 

The  testator  died  oo  the  20th  January,  1850 ;  his  wills  were  probated  on  the 
16th  February,  1850,  and  the  ioventoiy  was  taken  on  the  36th  of  MarcHMow- 
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iog,  io  whieb  it  wm  stated,  that  there  wm  tlOOO  casb  od  hand.  In  the  aeeonnts  Siroeaanoff  or 
leodered  by  the  executor,  he  crediu  the  eatate  regularly,  day  by  day,  with  auma  Pinu»- 
of  roooey  received  for  the  eatate,  from  the  21at  of  Janoary,  1860,  to  the  cloae 
of  bia  adminiatratioQ,  amoanting  to  $17,132  44.  It  will  be  fouod,  that  up  to 
the  26th  March,  1850,  the  eatate  ia  credited  with  $1536  90,  aa  ao  nia;.h  caah 
received.  The  auditor  appointed  in  thia  canae  reporta  alao  thia  inct,  and  that, 
up  to  that  date,  the  executor  had  paid  out  $938  61 ;  ahowing  that,  in  fact,  the 
execDtor  had  really  in  hand  at  the  time  of  takiog  the  iuTentory,  a  balance  of  only 
t598  29.  The  amounta  making  $938  61,  appear,  by  different  vouchera,  in  the 
debit  Bide  of  the  account.  And  thia  beiog  the  true  state  of  facta,  aa  exhibited 
by  the  books  of  the  executor,  offered  in  evidence  by  both  parties,  it  becomea  a 
matter  of  indifference  whether  the  amount  was  atated  correctly  or  not  at  the 
rime  of  taking  the  iuveotory.  It  is  true,  the  object  of  the  inventory  ia  to  ascer- 
tain the  state  of  the  property  at  the  time  of  its  being  taken ;  but,  it  cannot  be 
leriouBly  coorended,  that  ao  error  therein  cannot  be  rectified  by  evidence.  It  la 
here  shown  that  there  did  exist  such  an  error,  which,  there  can  be  no  doubt, 
arose  from  the  executor  having,  for  more  than  two  montha  before  the  taking  of 
the  inveotory,  received  and  paid  out  moniea  for  the  eatate,  and  his  accounts  not 
beiog  then  made  up,  the  cash  on  hand  waa  stated  at  an  approximation.  The 
true  cosh  on  hand  is  now  aacertained  by  evidence,  and  it  haa  all  been 
credited.  Therefore,  the  judgment  of  the  diatrict  court,  charging  the  executor 
with  8401  70,  the  difference  between  the  alleged  balance  of  cash  on  hand  and 
that  shown  by  the  inventory,  must  be  corrected.  4  R.  R.  978,  Bahin  v.  Noland 
and  5  Ann.  550,  Derouin  v.  Segura. 

We  consider  that  there  is  error  in  charging  the  executor  with  $150,  the 
difference  between  the  inventoried  price  of  the  horses  of  the  succession,  and 
the  amount  for  which  they  were  sold  by  the  executor.  He  was  directed  by 
the  heirs  and  legatees  to  sell  them  at  private  sale,  with  as  little  expense  aa  poa- 
sible ;  which  he  did,  and  has  accounted  for  the  proceeda  thereof. 

There  is  also  another  amendment  to  the  account  of  the  executor,  ordered  by 
the  district  judge,  which  should  be  corrected.  He  charges  the  executor  with 
t305,  for  the  board,  lodging  and  clothing  of  the  emancipated  alave,  Julia  Ann, 
and  her  daughter,  Florence. 

It  is  shown  that  the  executor  permitted  them  to  remain  in  the  house  of  the 
deceased,  with  the  other  slavea,  where  the  executor  himself  resided,  and  that 
he  supported  and  took  care  of  them,  in  the  aame  manner  that  they  had  been 
treated  by  the  testator  in  his  lifetime.  This  could  have  added  but  little  to  the 
expense  of  the  whole  establishment,  (consisting  of  about  thirty-nine  sbvea,)  and 
we  think  that,  until  their  emancipation  could  be  effected,  it  waa  the  duty  of  the 
executor  to  retain  them  in  his  possession  and  treat  or  manage  them  in  the  aame 
manner  in  which  they  had  been  treated  by  their  deceased  master.  We  are  of 
the  opinion,  that  this  waa  required  of  the  executor,  both  by  duty  and  the  ordi- 
nary dictates  of  humanity ;  and  it  is  by  no  meana  to  the  credit  of  the  heira  and 
legatees,  that  they  should  complain  of  it. 

The  account  of  the  executor,  amended  in  conformity  to  this  opinion,  as  hereinbe- 
fore stated,  will  exhibit  a  final  balance  of  $3968  53  in  hia  favor.  The  district  judge 
has  allowed  to  the  executor,  by  hia  judgment,  $1191  70  less  than  thia  amount, 
but  haa  failed  to. give  him  a  judgment  against  the  heirs  and  legateea  for  the 
amount  due  to  him  from  them. 

It  is  therefore  ordered,  that  the  judgement  of  the  district  oonrt  be  reversed ; 
that  the  account  of  the  executor,  amended  in  conformity  to  thia  opinion,  be  con- 


SUFBJBIIK  or  COUBT  LOU18EAKA. 


'  ftniMd  aad  homologatecU  aiid  that  ha  racovar  of  the  aforeaakd  hein  ud  legs- 
taaa,  dia  aom  of  (3968  53.  with  intaraat  at  five  par  cant  par  amnm  from  the 
Ml  of  May,  1852,  until  paid,  and  tha  coata  in  botfacooita  to  ba  piid  by  tbe  hein 
andlafiteaa. 


H.  E.  Burton  v.  James  Brewioi,  SberifT,  et  als. 

The  truisferee  ii  oniy  poisected,  as  regards  third  persons,  alter  notice  has  been  giveo  to 
the  debtor  of  the  transfer  haring  taheo  place.  C.  C.  ait.  2«13.  And  an  execot»D  mi; be 
property  leried  by  creditors,  preTiona  to  sach  notice. 

In  an  affldarit  for  a  new  trial,  on  the  groand  of  newly  discovered  evident  e,  the  pltintiff 
swore  that  he  expected  to  prove  notice  of  the  transfer  of  certain  property.  The  sffidtvit 
was  held  to  be  defective,  becaase  it  did  not  state  the  time  at  which  the  notice  of  the  tnos- 
fer  was  given. 

APPEAL  from  the  Third  Diatrict  Court  of  tha  Pariah  of  Jeffenon,  Clarke,l 
V,  F.  and  /.  B.  Cotton  and  /.  /.  Michel,  for  phuntiif.     H.  H,  Stravfbridit, 
for  dafandanta.    By  the  court : 

Dunbar,  J.  The  executors  of  the  auccessiou  of  i^amuel  Shakespeare,  baf* 
ing  an  execution  in  their  name  against  W.  P.  Kelsy,  had  it  levied  by  Jam 
Brewer,  Sheriff  of  the  Parish  of  Jefferson,  upon  a  claim  which  Kelsff  \tt^ 
against  the  city  of  Lafayette,  for  building  a  market-house. 

The  plaintiff  in  this  suit,  claiming  to  be  the  owner  of  the  seized  propeity. 
nnder  a  sale,  or  transfer,  by  private  act  from  Kelsy,  sued  out  an  injunctioD  te 
prevent  the  sale.  The  district  judge  dissolved  the  injunction,  and  gave  jad|> 
ment  against  the  plaintiff,  with  twenty  per  cent  damages  on  the  amount  of  tbr 
judgment  enjoined,  and  he  has  appealed.  i 

The  only  question  on  the  trial,  was,  whether  the  city  of  Lafayette,  dv  | 
debtor  of  Kelsy,  had  had  notice  of  the  transfer  to  the  plaintiff.  Burton,  previoBS 
to  the  seizure.  The  transferee  is  only  possessed,  as  it  regards  third  penoK 
after  notice  has  been  given  to  the  debtor  of  the  transfer  having  taken  place.  C 
C.  art.  2613.  And  an  execution  may  be  properly  levied  by  creditors,  prenooi 
to  such  noUce.  6  Martin,  N.  S.  329.  2  L.  R.  424.  1  R.  R.  26  11  R-  R 
298.  The  district  judge,  we  infer,  considered  that  such  notice  was  not  proted: 
and  we  think  he  did  not  err. 

The  plaintiff  moved  for  a  new  trial,  upon  various  grounds;  the  oD]yooe< 
however,  which  we  consider  it  necessary  to  take  any  notice  of,  was  that  d 
newly  discovered  evidence,  by  which,  the  plaintiff  swears,  he  expects  to  pni«« 
notice  of  the  transfer,  but  leaves  out  the  indispensable  allegation  of  the  time  ^ 
which  this  notice  was  given  that  he  expects  to  prove  by  this  newly  found  tetfi- 
mony.  If  it  was  a  notice  after  the  seizure,  it  would  have  been  of  no  service: 
if  before,  he  should  have  so  stated  it  in  his  affidavit. 

The  district  judge  overruled  the  motion,  veiy  properly,  for  a  new  trial ;  bot 
we  do  not  concur  with  him  in  the  reasons  he  gave  for  so  doing. 

The  defendant  has  asked  for  an  amendment  of  the  judgment,  ao  as  to  ioclwit 
B'  Dougart,  the  surety,  on  the  injunction  bond.  We  think  he  is  entitled  to 
this,  but  not  to  the  damages  he  claims  for  a  frivolous  appeal. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be  so  amended 
•#  to  give  tha  defendant  a  jadgment,  in  solidOf  for  his  twenty  per  cent  dana|«i 
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and  coAts  against  the  plaiotifF,  in  injuDction,  and  his  surety,   B,  DougarU  and       BoBrow 
that,  in  all  other  respect  it  be  affirmed,  with  costs.  BaswBK. 

PlaintifTs  connse!  applied  for  a  re-hearing,  and  cited  9  R.  R.  207.  C.C.  3522. 
9  R.  R.  270.  11  M.  R.  702.  C.  C.  2613.  1  N.  S.  425,  6  N.  8.  286.  17 
L.  R.  471.  8  R.  R.  259.  12  R.  R.  409.  4  Ann.  207.  Story,  on  Agency, 
140. 

Re-hearing  refused. 


Richard  Suyoam  v.  Henry  L.  Kinney. 

Plaintiff  hag  the  right  to  offer  evidence  to  rebut  the  plea  of  preicriptioD,  and  when  the  plea 
it  filed  in  the  Snpreme  Coart,  the  canie  will  be  remanded  for  a  new  trial. 

Plaintiff,  who  luei  as  Hqaidator  on  a  contract  made  with  a  firm,  mojit  prove  his  authority  to 
■ae  ai  Hqaidator,  although  it  be  not  Bpecially  denied. 

APPEAL  from  the  Fifth  Distinct  Court  of  New  Orleans,  Buchanan,  J. 
John  Livingston,  for  plaintiff.     Grymes  and  Reid,  for  defendant. 

By  the  court : 

Slidell,  J.  A  plea  of  prescription  ha?iog  been  filed  in  this  court,  and  the 
plaintiff  having  the  right  to  offer  evidence  to  rebut  it,  the  cause  will  be  remanded 
for  a  new  trial.    C.  P.  902. 

It  is  proper  to  add,  that  the  evidence  before  us  does  not  establish  the  plaintifTs 
right  to  maintain  this  action.  The  note  upon  which  the  suit  is  brought,  is  pay- 
able to  the  order  of  Suydam,  Jackson  Sf  Co.,  and  Suydam  claims  as  liquidator  of 
that  firm.  This  capacity  is  one  arising  out  of  contract ;  and,  under  the  rule  laid 
down  in  McDonald  v.  Millaudon,  a  special  denial  was  not  necessary,  to  put  the 
plaintiff  upon  proof  of  his  authority  to  sue  as  liquidator.     5  L.  R.  405. 

It  is  therefore  decreed  that  the  judgment  be  reversed,  and  that  this  cause  be 
remanded  for  a  new  trial,  the  plaintiff  to  pay  the  costs  of  the  appeal. 


Hill,  McLean  &  Co.  v.  John  A.  Miller. 

Where  the  proceeding!  in  a  caa e  had  been  conducted  irregularly,  for  more  than  a  month,  at 
•Qch  timee  as  suited  the  couTenience  of  the  parties  and  the  leiiore  of  the  court,  the  cir- 
camstance  that  the  court  received  the  testimony  of  witneues,  after  the  plaintiffs'  counsel 
bad  concluded  his  argument,  is  not,  where  the  plaintiff  sustains  no  injury,  a  good  gmoad 
of  ejLception. 

JL  eiirety,  in  exercising  his  right  to  point  oat  for  discussion,  the  property  of  the  priodpal 
debtor,  is  not  restricted  to  property  within  the  jorisdiction  of  the  conrt  that  rendered  the 
judgment.  He  may  point  out  any  property  having  the  requisite  oonditioni,  within  the 
lifloitofthe  State. 

Jk.  creditor  ought  not  to  be  subjected  to  a  troublesome,  difficult,  and  protracted  discussion  of 
the  property  of  the  principal.  The  law  supposes,  that  the  property  designated  is  in  a 
oondition  to  be  made  available  to  the  creditor,  for  the  payment  of  his  debt 

J^  surety  who  requires  the  creditor  to  discuss  property,  must  describe  it  so  particolarly  as  to 
enable  the  creditor  fully  to  understand  its  tituatioa,  extent,  title,  and  condition. 

The  plea  of  discussion  can  be  made  but  once. 


I  SUPBEME  OOUBT  OT  VOmSUMA, 

Hill  A  PPEAJL  from  tlie  Thifd  DiHrict  GMit  of  New  CMmh,  Kamedy  J.    T. 

HL  /.  Semm€S^  for  pbintiffs.      O^i^m  and  Dameam,  for  defiaadttL    By  A» 
eonrt: 

EiJ8Ti8,C.J.  Thig  it  an  appeal  fiomadecirionof  tfaejiidyoftfwTfagdDiirtct 
Court,  taken  by  the  plaintifla.  The  ooait  aoatained  a  plea  of  diacniMm,  made 
by  the  defendant,  who  waa  aoed  on  a  written  obligation,  aa  the  aorety  of  Jotepli 
£.  Miller  and  his  wife. 

The  only  qneatbn  preaented  by  Aia  plea,  ia,  whether  the  defeoduit  hit  eom- 
plied  with  the  reqniaitea  of  the  code  in  relation  to  thia  plea. 

There  ia  a  bill  of  exceptiona  taken  by  the  plaintifia,  to  the  reeeptioo  of  oertm 
evidence,  after  the  evidence  at  the  trial  waa  doaed.  The  diatrict  judge  received 
the  testimony  of  witnesses,  after  the  argument  had  been  concluded  b;  thi 
plaintiffs'  counsel,  and  the  caae  by  him  aubmitted,  and  the  defendaoi^B  coqdmI 
had  commenced  his  argument.  The  proceedings,  it  appears,  were  coodoctBd 
from  day  to  day,  at  intervals,  from  the  12th  of  March  to  the  16thof  Apii 
undoubtedly  at  such  times  aa  auited  the  convenience  of  the  parties  and  tla 
leisure  of  the  court.  We,  therefore,  think  the  subject  of  the  complaiot,  io  (be 
bill  of  exceptions,  was  a  matter  resting  in  the  discretion  of  the  court.  We  knov 
of  no  instance  of  a  reversal  of  a  judgment  for  a  cause  of  this  kind.  It  u  not 
pretended  that  an  opportunity  was  not  afforded  to  the  plaintiflfs  to  countervail  the 
evidence  thus  offered,  or  that  any  injury  has  been  worked  to  the  true  merits  of 
the  case,  by  the  action  of  the  court  below. 

The  article  3016  of  the  code,  provides  that  the  surety  who  exacts  the  diwni- 
sioo,  is  bound  to  point  out  to  the  creditor  the  property  of  the  principal  defatir. 
and  furnish  a  sufficient  sum  to  have  the  discussion  carried  into  effect.  T^ 
property  pointed  out  must  not  be  out  of  the  State,  in  litigation,  nor  even  if  dmr- 
gaged  for  the  payment  of  the  debt,  that  which  is  not  in  the  possession  of  tbt 
debtor. 

The  defendant,  in  bis  plea  of  discussion,  points  out  to  the  creditors  a  conn 
plantation,  and  slaves,  in  the  parish  of  Concordia,  the  place  in  which  the  obiip- 
tion  sued  on  is  dated,  and  it  being  the  domicil  of  the  debtors,  the  place  in  whidi 
the  debt  is  consequently  payable.  The  property  is  alleged  to  be  in  in  the  debit- 
or's possession,  free  from  encumbrance,  and  not  in  litigation.  The  plaotatioB  i 
described  as  situate  in  the  parish  of  Concordia,  on  the  south  bank  of  Black  riftf. 
being  a  tract  of  about  one  thousand  acres  of  good  cotton  land,  seven  hundredth 
which  are  in  cultivation,  with  a  dwelling  house,  and  all  necessary  buildings  la^ 
appurtenances,  with  twenty-five  efficient  woriiing  hands,  and  some  thirty-five ' 
forty  negroes,  on  said  plantation. 

The  defendant  also  offered  to  advance  a  sufficient  sum  to  defray  the  expeaiM 
of  the  discussion,  and  the  sum  of  $250,  which  was  tendered  accordingly. 

The  defendants  contend  that  the  plea  of  discussion  thus  made,  ought  to  ban 
been  overruled,  because  the  designation  of  the  property  is  not  such  as  is  reqoin^ 
by  law. 

The  cases  which  have  arisen,  in  which  this  subject  has  been  noticed,  do  aoi 
afford  us  aoy  rule  for  our  guidance,  nor  are  we  aware  of  what  has  been  tbe 
practice  in  relation  to  it. 

As  has  been  observed  by  counsel,  there  are  no  precedents  or  rules  in  tfae 
French  works  relating  to  this  subject.  The  condition  of  the  law  of  France 
explains  this. 

The  anicle  of  the  Napoleon  Code  2023,  which  eorresponda  with  our  srtieJs 
3016,  provides,  that  the  surety  has  no  right  to  exact  from  the  creditor  the  dia- 
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evwion  of  the  principal  debtor's  property,  ntaated  oat  of  the  jariidiction  of  the        Hili 
eoQit. 

The  former  jarispradeDce  of  France,  recognised  the  rale  as  a  principle,  deda- 
eiUe  from  the  nature  of  the  contract. 

When  this  article  of  the  Napoleon  Code  was  under  consideration  in  the  coun- 
cil of  state,  Cambec6re8,  consul,  asked  the  reason  for  it,  and  why  a  surety 
should  not  be  permitted  to  offer,  for  the  payment  of  the  debt,  property  of  the 
debtor  within  the  jurisdiction  of  other  courts. 

Bigot  Preamenoe  answered,  that  it  had  always  been  held,  that  the  creditor 
was  not  bound  to  discuss  property  situated  at  so  great  a  distance ;  that  the  dis- 
cussion would  be  attended  with  too  much  embarrassment  and  expense. 

Where  the  discussion  is  confined  to  property  within  the  jurisdiction  of  the 
court,  the  surety  being  always  required  to  advance  the  money  necessary  for  the 
expenses  of  the  proceedings,  few  cases  necessarily  arise  in  which  the  condition 
of  the  property  cannot  be  ascertained  immediately,  and  without  trouble ;  and 
the  rights  of  creditors  are,  by  these  means,  not  liable  to  vexatious  delays. 

Our  code  requires  that  the  surety  should  not  point  out  property  situated  out 
of  the  State ;  and  it  is  inferred,  that  there  is  no  restriction  on  his  right  to  desig- 
nate any  property  having  the  requisite  conditions,  within  the  State,  throughout 
its  whole  extent,  and  without  reference  to  the  jurisdiction  of  the  court  in  which 
the  proceedings  are  had. 

Conceding  this  right,  we  must  regulate  its  exercise  according  to  the  princi- 
ples of  the  contract,  and  not  permit  its  very  object  and  purpose  to  be  defeated. 

It  is  an  elementary  principle  of  the  contract  of  suretyship,  that  the  creditor 
ought  not  to  be  subjected  to  a  troublesome,  difficult,  and  protracted  discussion. 
Pothier,  on  Obligations,  409,  407. 

The  law  supposes  that  the  property  designated  is  in  a  condition  to  be  made 
arailable  to  the  creditor  for  the  payment  of  his  debt :  C.  C.  3014 ;  and  the  dis- 
cussion is  a  mere  question  of  order,  or  the  mode  in  which  he  is  to  be  paid. 
Beneficium  ordinis  sive  excussionis.  Institutes  of  the  Civil  Law  of  Spain,  book 
2«  tit.  18. 

If  we  carry  into  effect  this  contract  according  to  its  principles,  and  any  thing 
short  of  this  would  be  to  render  it  illusory,  it  seems  plain,  that  the  property 
which  the  defendant  required  should  be  subjected  to  the  plaintiffs'  debt,  has  not 
been  properly  described. 

Of  the  slaves,  the  description  is  totally  deficient;  and,  admitting  the  planta- 
tion to  have  been  well  known,  and  the  possession  of  the  defendant,  public  and 
notorious,  we  cannot  hold  the  description  in  the  plea,  to  have  been  sufficient  to 
maintain  the  right  of  discussion,  claimed  by  the  defendant. 

There  is  no  designation  of  the  metes  and  bounds  of  the  plantation,  nor  any 
note  of  the  title,  nor  of  the  incumbrances  on  it. 

We  are  not  called  upon  to  determine  what  would  be,  in  every  case,  a  compli- 
ance with  the  requisites  of  the  code,  on  this  subject ;  but  we  state  some  of  the 
obvious  difficulties  in  rendering  property  available  to  a  creditor,  when  situated 
in  a  remote  parish. 

It  is  well  known  that  plantations,  except  in  old  settled  parts  of  the  State,  are 
made  up  of  small  tracts;  and  all  lands  held  under  the  United  States,  are 
^^■cribed  by  the  mathematical  divisions  established  by  the  land  laws.  These 
titles  are  not  recorded  in  the  ordinary  recording  offices  of  the  State,  but  in  the 
Jmnd  offices. 


SUPRXM K  CODKT  OF  LOmSIAllA, 


We  Iwf •  not  wdy  our  owb  eovrts,  b«t  eo«ti  of  tbe  UaM  9ittm,  m 

HtLiMt.      which  knd  raits  are  inttitiited.    How  can  it  be  ewertuiied  that  a  gHren  qua- 

titf,  a  quarter  aectioD  of  hoid,  ia  a  large  traet*  ia,  or  nett  in  KtigttkRi,  iidIm  « 

deacriptioo  of  it  be  had  ?    It  may  be  aacertained  by  tboae  frnufiv  wiAi  ft* 

fittta;  butt  in  a  majority  of  caaea,  die  inqfnify  would  be  foil  of  i 


The  more  the  aub|ect  ia  considered,  the  more  apparent  will  be  the  aecan^ 
of  requiring  from  the  surety,  such  a  deaeription  of  the  property  wbich  In 
reqnirea  the  creditor  to  diacnaa,  aa  will  enable  him  fully  to  underrtand  iti  ntai- 
tion,  extent,  title,  and  condition,  as  available  to  him  lor  the  payment  of  lui  dch. 
We  think,  in  these  respects,  the  description  of  the  property  giren  by  thedeM* 
ant,  is  insufficient,  and  not  in  compliance  with  the  requisitions  of  the  code. 

The  plea  of  discussion  can  be  made  but  once. 

The  plaintiffs  are  therefore  entitled  to  judgment;  but,  aa  the  caseilaBdiiit 
cannot  be  rendered  in  this  court. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  tfae  cm 
remanded  for  further  proceedings  ;  the  appellee  paying  the  coats  oi  this  tcp^ 
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Alexander  Lessees  v.  His  Creditors. 

I 

In  a  oontett  for  tike  appointmeDt  of  lyndic,  the  jodg^ment  of  the  oooit,  rejectisg  the  fNl» 

aoM  of  an  applicant,  ii  appealable. 
A  penon  who  holdi  the  notes  of  an  inaolrent  ia  not  entitled  to  vote  for  a  syndic,  where  i    \ 

appears,  that,  on  a  settlement  of  acconnti,  there  would  be  a  balance  in  favor  (tf  ^    ■ 

imolvent.  I 

The  wife,  in  partnerahip  of  goods  with  her  hnaband  or  her  hein,  ihould  not  be  •Bowed  e 

vote,  in  the  deliberations  of  the  crediton  of  the  hatband,  for  syndic,  nnleti  ber  r\^ 

have  been  preTionsly  settled  by  a  deed  of  partitton,  or  jadgment  for  separation  of  p^ 
An  agent,  writh  antbority  to  collect  or  renew  a  draft,  on  which  an  imolrent  is  boond.  udfi* 

has  a  general  authority  to  **do  what  he  thinks  best  under  tbt  circumstances,"  is  auttsna^ 

to  TOte  for  a  syndic. 
\Vbere  crediton,  lawfoUy  entitled  to  vote,  have  had  an  opportunity  to  vote,  a  new  eledis 

cannot  be  ordered  for  the  purpose  of  letting  in  new  voters,  whose  lawful  cltimto** 

has  been  subsequently  acquired. 

APPEAL  from  the  Fourth  District  Court  of  New  Orieans.     Strawbriip^ 
J.     G.  Le  Gardeur  and  A,  K.  Josephs,  for  Edward  Skiff.    Senjm 
and  Micou,  for  L.  Millaudon.    By  the  court: 

Slidell,  J.  Alexander  Lesseps  instituted  proceedings  to  obtain  a  respite,  i 
meeting  of  creditors  was  ordered.  They  met,  refused  a  respite,  and  voted  Ik 
a  syndic.  On  the  6th  February,  1859,  the  meeting,  which  wa«  kept  open  doiaS 
several  days,  was  closed  by  the  notary,  who  stated  the  result  to  be,  tbatibt 
respite  prayed  for  had  been  refused ;  that  nineteen  creditors,  represeotiDg  tis 
sums  of  $81,727  84,  had  voted  for  Edxoard  Skiff;  that  twenty-three  creditor 
representing  the  sum  of  $129,593  42,  had  voted  for  Laurent  MUlawion ;  ao^ 
that  he  was  consequently  duly  elected  syndic.  Immediately  upon  the  reton  of 
the  proceedings  before  the  notary  being  made  to  the  court.  Skiff  filed  an  oppo- 
sition, in  which  he  alleged  that  MUlaudofCs  apparent  majority  was  created  by 
iUegal  votea,  to  the  amount  of  (69,300,  againat  which  he  protested  befisre  tfat 
notary.    The  grounds  of  opposition  were  as  follows : 
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1.  The  vote  of  WUhelmns  Bogart,  upon  two  notes  belonging  to  Wm.  W,       LmtmH 
Pugk,  a  creditor  of  insohrent,  on  the  ground  of  the  total  want  of  anthority  of  HisCbsdivom 
nud  Bogart  to  Tote  on  said  claim,  and  of  the  insufficiency  of  the  oath  by  him 

taken ;  which  notes  are  for  the  sum  of  93,500  each,  amounting  together  to  the 
sum  of  97,000. 

2.  And  be  farther  opposes  the  vote  of  If.  C.  Story  ^  on  behalf  of  his  wife,  Mrs* 
SUry ;  said  vote  being  upon  her  hereditary  share  of  the  community  of  acquets 
and  gains  which  existed  between  said  insolvent  and  his  late  wife,  the  mother  of 
said  creditor,  said  community  never  having  been  settled,  nor  the  rights  of  the 
heirs  ascertained  by  a  deed  of  partition  or  a  judgment  of  court ;  said  claim 
being  for  912,000.  • 

3.  And  he  further  opposes  the  vote  of  Auguste  Lesseps,  son  of  the  said 
insolvent  the  same  being  based  upon  his  hereditary  rights  in  the  community  of 
acquets  and  gains  which  existed  between  said  insolvent  and  his  wife,  the  mother 
of  said  creditor,  the  same  never  having  been  liquidated  by  judgment  or  partition, 
end  for  the  reasons  cited  in  No.  two ;  and  also  because  the  said  Augttste  Lea- 
8ep$y  even  had  the  community  been  settled,  is  not  a  creditor  of  the  insolvent ; 
said  dann  being  for  911,500. 

4.  And  he  further  opposes  the  vote  of  the  said  Alexander  Lesseps,  as  tutor  of 
the  minors,  Eugene  Lesaeps,  Hersilie  Lesseps  and  Angela  Lesseps,  on  the 
ground :  1.  That  the  same  is  founded  upon  their  hereditary  rights  and  share  in 
the  community  of  acquets  and  gains  which  existed  between  their  mother  and 
her  husband,  the  said  insolvent,  and  which  have  never  been,  as  stated  above, 
settled  by  partition  or  judgment,  or  in  any  legal  manner.  2.  That  the  said  Alexander 
r^esseps  could  not  appear  and  take  any  part  in  the  deliberations  of  his  creditors* 
3.  Nor  was  he  qualified  or  competent  to  represent  the  interests  of  said  minors. 

5.  That  he  opposes  the  vote  of  Laurent  Millaudon  upon  a  certain  note  of  the 
insolvent,  upon  which  he  was  endorser,  on  the  ground  that,  on  the  3d  of 
February,  the  hond  fide  holder  of  the  note,  D,  Kennedy^  Jr.,  had  voted  upon 
said  debt,  as  will  appear  by  said  proceedings ;  said  note  being  for  92,800. 

His  prayer  was,  that  the  alleged  illegal  votes  for  Millaudon  be  rejected,  and 
he.  Skiff  declared  the  duly  elected  syndic,  and  authorized  to  administer  the 
estate.  Millaudon,  and  Lesseps  in  his  capacity  of  tutor,  filed  an  answer  to  thb 
opposition,  in  which,  after  denying  the  alleged  illegality  of  the  votes  for  Millau- 
don,  they  pleaded  that  the  vote  of  Trotter  for  Shiff  was  illegal,  because  he  was 
not,  at  the  time  of  voting,  the  owner  of  the  qotes  described  in  his  vote,  nor 
authorized  to  vote  upon  them.  Wherefore,  they  prayed  that  the  vote  of  Trotter 
be  rejected.  They  alleged  that  one  Souhie  was  a  creditor  of  the  insolvent,  in 
the  sum  of  940,000  ;  that  he  attended  the  meeting  for  the  purpose  of  voting  for 
Millaudon  as  syndic,  but  he  was  informed  by  the  notary  that  he  was  not  author- 
ized, in  consequence  of  which  declaration,  Soubie  retired  without  voting ;  that 
he  was  entitled  to  vote,  and  should  have  been  permitted  to  do  so.  They  further 
alleged,  that  at  the  time  of  the  vote  of  Lesseps,  as  tutor,  the  proceedings  of  a 
family  meeting  advising  the  adjudication  of  the  property  of  the  minors,  had  been 
banded  to  the  clerk  of  the  Second  District  Court,  with  a  petition  praying  for 
their  homologation  and  the  adjudication  to  him  accordingly ;  but  the  same  had 
not  been  presented  to  the  judge.  That  the  said  proceedings  have  been  since 
homologated,  and  the  property  adjudicated  accordingly.  Wherefore  they  prayed, 
that  the  opposition  of  Shiff  be  dismissed;  but  that,  if  the  same  should  be  sus- 
tained by  rejecting  the  votes  given  in  favor  of  Millaudon,  then  that  a  new  meet- 
ing of  the  creditors  be  held  for  a  choice  of  syndics. 
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SUPREME  COURT  OF  LOUISIANA* 

Upootfaefe  plaiding^  mtrial  being  had  and  efidenee  heaiditbei 
HifCBBDiTOM  opinion  and  decree  were  pronoonoed  by  the  Diitrict  Jodge. 

••  Satisfied  as  I  am  that  this  conit  possoaies  the  power  to  remand  tfaacms 
for  further  deliberation  among  the  creditorst  remaildng  that»  nndv  the  npps- 
sition  that  the  pretentions  of  the  opposing  creditors  were  maintiined,  tfie  difa- 
once  in  the  vote  wonid  be  so  exceedingly  dose,  whilst  a  large  amonat  of  t«I« 
were  or  would  be  lost  by  an  error  not  within  the  control  of  the  cfaiUrea  of  At 
insolvent ;  considering  the  time  of  the  year  which  renders  it  imposBbke  \o  afltth 
the  question  of  the  syndicate  (if  an  appeal  is  taken)  during  the  presont  yeir,  I 
judge  it  so  far  for  the  interest  of  the  creditors,  that  the  proceedings  be  remaDM 
to  the  notary  for  the  purpose  of  convoking  a  new  meeting  of  die  crediton,  ud 
reporting  the  result  thereof  to  the  court. 

*•  It  is  therefore  adjudged  and  decreed,  that  the  proceedinp  be  remanded  to 
the  notary,  Theo.  Guyol,  for  the  purpose  of  convoking  a  new  meetiog  of  tin 
creditors  of  the  insolvent,  and  that  the  result  thereof  be  reported  to  this  oosxt" 

A  motion  has  been  made  to  dismiss  the  appeal  on  two  grounds,  one  of  vbidi 
was  afterwards  abandoned,  and  the  other  is,  that  the  judgment  is  not  appeihbb, 
not  being  final,  and  working  no  irreparable  injury  to  the  appellant. 

The  motion,  in  our  opinion,  cannot  be  maintained.  The  matter  in  controfeny 
was,  who  had  been  elected  syndic.  Shig^  asserted  that  he  had  beea  duly 
elected,  by  virtue  of  the  proceedings  had  before  the  notary.  MiUaudan,  on  hs 
part,  joined  issue  with  ShiJ\  and  also  asserted  that  he  had  been  lawfnfly  olectod. 
The  cou|t  gave  a  judgment,  which  finally  rejected  the  claim  of  Skif  toU 
recognized  as  syndic  under  the  proceedings  of  the  meeting.  The  oouit  did  not, 
upon  a  fair  interpretation  of  the  opinion  and  decree,  hold  the  queetioo  of  thi 
right  of  Skiff,  undor^the  proceedings  already  had,  open  for  futuro  delibentka 
It  rejected  his  pretensions.  The  decree  of  rejection  is  finaL  If,  at  the  propowi 
future  meeting,  he  should  receive  a  majority  of  votes,  and  thus  be  elected  tjK 
die,  (upon  which  point  we  are  uninformed  by  the  transcript),  he  would  takeds 
office  under  such  new  proceedings,  not  under  those  already  had,  which  k 
insisted,  and  still  insists,  conferred  upon  him  the  right  to  the  oflSce.  Was  he  vaM 
to  be  recognized  as  syndic  by  virtue  of  the  first  meeting,  or  was  he  not  so  eotitW! 
That  is  the  question  which  the  court  below  decided  finally  against  him,  aoditii 
that  final  decision  which  he  asks  this  court  to  review. 

The  votes  given  by  the  Lesseps  fiimily  amount  to  a  total  of  $59,500.  Tte 
counsel  for  the  appellant  have,  we  think,  demonstrated  conclusively  that  tben 
votes  were  illegal ;  that  at  the  time  of  voting,  whatever  may  have  since  ooconii 
they  had  no  right  to  vote. 

With  regard  to  the  vote  of  Auguite  Ltstepa^  to  which  various  objectionaban 
been  raised,  it  is  sufficieot  to  observe,  that  although  his  vote  states  that  he  i* 
the  holder  of  notes  of  his  father,  the  insolvent,  to  the  amout  of  $11,500,  yeCfli 
the  other  hand,  it  appears,  that  he  was  a  large  debtor  of  his  fiither;  so  that  ds 
balance  was  against  him ;  and  accordingly,  at  an  eariier  stage  of  the  mealing  rf 
creditors,  before  it  was  found  that  a  respite  waa  hopeless,  he  stated  that  hs  wai 
not  a  creditor  of  the  insolvent. 

The  balance  of  the  above  mentioned  amount  of  $59,000  is  composed  of  tfaa 
votes  given  by  Mrs.  Story ^  a  daughter  of  the  insolvent,  and  by  the  inaohrent,*  aa 
tutor  of  his  minor  children.  These  votes  must  be  considered  aa  illegally  gi*«Bi 
because  the  community  right  of  their  mother  has  not  been  previously  settled  by 
a  deed  of  partition,  or  judgment  for  a  separation  of  proper^.    The  IStfa  ssdiaa 
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of  the  ftatdte  of  1817,  enacta  that,  '« In  all  the  dehberatioDB  which  ihafl  take       tsum 

lihee  between  the  creditors,  either  for  the  choice  of  syndics,  or  for  the  sale  or  H»GsBi>rrou 

disposal  of  the  property  surrendered,  or  Ibr  any  other  object  relative  to  the 

interest  of  the  mass  of  creditors,  the  opinion  of  the  majority  of  the  said  creditors, 

in  Bom  or  in  dahns,  shall  preyail;  bnt,  in  the  case  of  an  equality  in  the  som  or 

dums  of  tiie  contending  parties,  then  the  number  of  persons  shall  prevail ; 

prorided,  however,  that  the  wife,  in  partnership  of  goods  with  her  husband,  or 

her  heirs,  shall  not  be  allowed  to  vote  in  said  deliberations,  unless  their  rights 

ihoald  have  been  previous  settled  by  a  deed  of  partition,  or  a  judgment  for  a 

separation  of  goods." 

If  we  give  MUlavdcn  the  benefit  of  BogartU  vote,  which  is  disputed,  and  of 
bis  own  vote,  also  disputed,  and  deduct  the  above  illegal  votes  to  the  amount  of 
159,000,  he  would  be  left  with  votes  to  the  amount  of  $70,093  42. 

The  vote  for  Shiff  was  $81,727  84.    Conceding,  for  the  purposes  of  argument, 

that  the  Kennedy  vote  may  be  considered  as  withdrawn  from  him,  he  would  be 

Jeft  with  votes  to  the  amount  of  $78,927  84  ;  in  other  words,  a  majority  of  the 

:     legal  votes  given,  unless  the  objection  made  to  Trotter's  vote  for  $10,000  be 

maintained. 

In  our  opinion,  TroUer^s  vote  in  Shiff*  s  fiivor,  must  be  maintained  at  least  to  the 

r    amount  of  $6,000.     He  appeared,  and  voted  at  the  meeting  as  the  attorney  of 

Tilford.    Was  he  authorized  to  do  so  ?    It  will  be  observed  that  his  authority. 

as  agent,  is  disputed,  he  not  being  the  actual  owner  of  the  claims  for  $5,000  each, 

sKhongh  stated  as  the  holder  on  the  schedule.    There  is  in  evidence  a  letter  of 

;    Iw  absent  principal  to  Th-otUr^  dated  7th  January,  1852,  in  Kentuclcyrin  which 

:    he  says :  **1  was  a  good  deal  surprised  to  hear  that  Lesseps^  draft  was  not  paid, 

1   as  I  made  sure  it  would  be  entirely  paid.    I  had  made  arrangements  to  invest  it; 

bat  as  the  object  now  is  to  secure  it,  you  must  do  what  yon  think  best  under 

I  the  circumstances,  althongh  I  would  greatly  prefer  the  money ;  at  all  events,  if 

you  have  to  renew,  endeavor  to  get  some  stronger  acceptor  who  won't  let  down 

for  so  small  an  amount     I  remitted  his  draft,  via  Baltimore,  for  $6,000,  due 

15th  and  18th  instant,  which  I  have  advised  you  in  former  letters,  and  which  I 

am  extremely  anxious  to  hear  of  its  safe  arrival." 

Th-otUr  was  clearly  the  agent  of  Tilford,  with  authority  to  collect  the  draft, 
aod  with  power  even  to  renew.  As  an  incident  to  these  powers,  and  especially 
in  view  of  the  broad  expression,  **  do  what  you  think  best  under  the  circum- 
stances," we  think  Trotter  was  authorized  to  vote  for  a  syndic  of  the  insolvent's 
estate,  a  measure  conservative  and  administrative  in  its  character.  It  will  be 
observed  that  he  did  nothing  to  impair  the  rights  of  his  principal,  snch,  for 
example,  as  voting  for  a  discharge  would  have  been.  He  simply  attempted  to 
select  a  depoutary  of  the  debtor's  property,  which  property  was,  by  force  of 
the  judicial  proceedings,  to  go  out  of  the  hands  of  the  insolvent  into  the  hands  of 
some  one  el8e,*a8  a  trustee  for  his  creditors.  As  to  voting  against  the  respite,  as 
be  bad  the  power  and  discretion  to  renew,  he  had  the  power  and  discretion  to 
refuse  a  renewal.    A  respite  would  substantially  have  been  a  renewal. 

We  coDclude,  therefore,  that  Shiff  had  a  majority  of  the  votes  legally  given ; 
that  the  illegal  votes  for  MUlaudcn  must  be  considered  not  given,  and  conse- 
qoentiy  that  Shiff  had  a  right  to  be  recognized  as  syndic  to  the  exclusion  of 
MUlaudan^  unless,  under  the  circumstances  of  the  case,  there  was  a  legal  dis- 
oetiioii  vested  m  the  district  judge,  to  disregard  the  action  of  a  majority  of  law- 
iiil  Toterv*  and  order  a  new  meeting. 
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IfBMBTt  If  there  bad  been  any  iiregnbrity  in  the  call  or  iDode  of  TiHniitc  ths  meet- 

BuCtmnowm  '<>£«  ^  which  creditora  having  a  lawful  ri^  to  vote  had  baen  prataaled  fron 
doing  io,  or  it  coald  be  supposed  that  a  fur  eapreeatou  of  their  wiB  kid  mtbeea 
obtained,  it  might  then  be  said  that  no  lawful  electaoa  had  bees  heU,  aad  tbtf  t  new 
one  should  take  place.  But  where  creditors,  lawfully  entitled  to  tote,  hive  hid 
an  opportunity  to  vote,  we  do  not  perceive  upon  what  principle  of  ligbt  t  nev 
election  can  be  entered,  for  the  purpose  of  letting  io  new  voTsri,  wbo«e  kwfai 
claim  to  vote,  if  any  they  have,  has  been  snbs<iquently  acquired.  If  there  U 
any  hardship  open  the  hein  of  Alr«.  Lesseps  in  entrusting  the  insoheot  ertite 
to  a  syndic  in  whose  nomination  they  had  no  voice,  it  is  the  result  of  their  om 
laches^  or  the  laches  of  those  who  had  charge  of  their  affairs ;  and  not  the  fink 
of  those  diligent  creditors  who  attended  the  meeting,  and  selected  the  penons 
whose  integrity  and  capacity  they  had  confidence,  and  into  whose  hsads  tiwT 
desired  that  the  assets  of  the  insolvent  should  immediatBly  go  to  be  admiimtani 
for  their  benefit.  We  question,  whether  in  the  case  of  an  election  for  diredoR 
of  a  corporation,  a  new  election  ought  to  be  ordered  under  a  simtbr  atito  of 
votes ;  but  the  case  here  is  stronger  against  a  new  election,  because  in  the  krm 
case  the  business  of  the  corporation  would  be  in  the  meanwhile  under  the  or 
of  the  old  board,  whereas  in  the  case  of  an  insolvent  estate,  the  creditors  hiien 
one  to  take  care  of  their  interests  until  a  syndic  is  chosen. 

The  cases  cited  by  the  connselfbr  the  appellee  in  support  of  the  order  of  > 
new  election,  do  not  appear  to  us  to  sustain  him.  The  point  ruled  in  tbecai 
of  the  Lang  Island  Rail  Road  Company,  19  Wendell,  37,  was,  that  where  toM 
rejected  by  inspectors  at  the  election  of  directors,  if  received,  would  have  ekcuA 
a  certain  ticket,  are  adjudged  to  have  been  erroneously  rejected,  the  only  remedr  • 
is  to  set  aside  the  election,  the  court  not  having  the  power  to  declare  the  ticht 
successful,  for  which  the  votes  would  have  been  cast,  had  they  been  receiieil 
It  is  true,  that  in  that  case  the  court  refused  to  permit  the  four  directors  loU' 
whose  names  were  upon  both  the  contending  tickets  ;  but  the  reason  given  v» 
that  the  election  was  irregular  on  account  of  defect  of  notice.  If  the  wholefa' 
ceeding,  said  the  court,  is  to  be  deemed  irregular,  it  seems  necessarily  to  ftlk'- 
that  it  must  be  entirely  vacated.  The  court  also  there  said,  that  they  cooUii 
assume  the  power  of  proDoonciog  duly  elected,  a  ticket  which  coohae^ 
received  a  minority  of  votes ;  but  this  is  very  different  from  saying,  that  M 
would  not  assume  the  power  of  declaring  a  ticket  elected  which  receiml  i 
majority  of  legal  votes,  although  that  ticket  was  in  a  minority,  if  aU  the  ^ 
legal  and  illegal,  were  counted. 

The  ktter  power  was  in  fact  exercised  by  the  same  court,  in  another  ci» 
cited  by  the  appellant.     See  Ex  parte  Deadoity,  and  others.     1.  Wendell*  9^ 

In  Jordy  v.  Hthrard,  17  L.  R.  467,  it  was  held  that  if  a  candidate  vhi 
received  a  sufficient  number  of  votes,  being  the  lowest  of  the  successfbl  cai- 
didates,  was  ineligible,  the  candidate  next  highest  after  him  was  not  entitled  fi 
a  seat,  and  a  new  election  must  take  place  as  to  the  vacant  seat.  The  case  s 
not  analogous  to  the  present.  The  votes  were  given  to  him  by  lawful  voten* 
but  he  was  ineligible.  The  wishes  of  those  voters,  who  inadvertently  voted  ftr 
him,  being  a  majority,  could  not  justly  be  disregarded,  and  a  person  broo^ 
into  the  board  by  the  will  of  a  minority  of  the  lawful  voters.  The  wiii  of  > 
majority  of  lawful  voters  had,  through  inadvertence,  not  been  t&poAl 
expressed. 


/ 
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In  GondusioD,  we  would  add,  that  it  is  importaDt  that  the  adruiDlatratbo  of  Lkssxps 
UMoIvent  estates  should  not  be  protracted ;  and,  to  this  end,  it  is  particularly  HisGREDiTont 
desirable  that  they  should  be  speedily  withdrawn  from  the  possession  of  the 
bankrupt,  atid  placed  in  the  hands  of  syndics.  It  would  be  a  dangerous  pre- 
cedent to  subject  such  estates  to  the  delay  of  a  second  election,  in  order  to  give 
time  for  the  qualification  of  voters,  who,  at  the  date  of  a  meeting  duly  convoked, 
were  not  clothed  with  the  necessary  legal  capacity. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reversed  ; 
and  it  is  further  decreed,  that  the  said  Edward  Skiff  is  the  duly  elected  syndic 
of  the  creditors  of  the  said  insolvent,  Alexander  Lesseps,  It  is  further  decreed, 
that  the  cost  of  this  appeal  be  paid  by  the  insolvent's  estate,  and  that  this  cause 
be  remanded  for  further  proceedings,  and  according  to  law. 

Application  for  re-heai*ing  refused. 


Carmelite,  a  Negress,  Slave,  v.  Jean  Lacaze. 

A  condition  in  the  act  of  lale  of  a  Blave,  that  the  purchaser  thall  emancipate  him  after  a 
■pecified  time,  is  valid,  and  enarei  to  the  benefit  of  the  slave ;  the  right  of  property  ia 
transferred  to  the  purchaser,  subject  to  the  slaves  ttatut.  If,  however,  the  right  of  eman- 
cipation should  be  defeated  or  terminate,  from  any  cause  independent  of  the  acts  of  the 
purchaser,  the  slave  remains  his  property. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.  Tusoi, 
for  plaintiff.  Dufour,  for  Lacaze,  C  Maurian,  for  intervener.  By  the 
court: 

EusTis,  C.  J.  This  suit  was  commenced  for  the  purpose  of  effecting  the 
emancipation  of  the  plaintiff,  on  the  ground  of  her  having  been  purchased  by 
defendant,  on  the  condition  of  emancipating  her  at  the  expiration  of  the  term 
of  seven  years  from  the  date  of  the  sale. 

On  this  issue  between  the  plaintiff  and  defendant,  judgment  was  rendered 
dismissing  the  plaintiff's  petition  on  the  evidence  exhibited.  From  this  judg- 
ment no  appeal  has  been  taken. 

On  this  suit  was  engrafted  another,  the  issues  of  which  had  little  connection 
with  it,  in  which  Lacaze  is  made  defendant,  and  an  intervening  party  is  plaintiff. 
Judgment  was  rendered  on  this  intervention,  against  Lacaze,  and  he  has  taken 
this  appeal. 

The  accumulation  of  suits  of  this  kind,  tends  to  create  confusion  in  practice, 
and  much  embarrassment  in  the  administration  of  justice.  It  gives  rise, 
frequently,  to  questions  which  have  no  place  in  jurisprudence,  and  to  the  solu- 
tion of  which  the  ordinary  rules  of  practice  can  scarcely  be  applied. 

As,  however,  the  parties  have  litigated  their  rights,  in  this  form,  and  all  the 
evidence  is  before  UB,*we  consent  to  revise  the  judgment  appealed  from. 

The  intervening  party,  who  is  the  appellee  in  this  court,  Francoise  E.  Denhrere, 
a  free  woman  of  color,  on  the  7th  of  June,  1844,  sold  Carmelite  to  Lacaze  for 
$800.  Lacaze  bound  himself  to  emancipate  her  after  seven  years  service  from 
the  date  of  the  sale,  and  to  fulfill  all  the  formalities  requisite  for  her  emancipa- 
tion, aDd  to  bear  the  expense  thereof.  This  was  a  formal  condition  of  the  sale. 
In  the  petition  of  intervention  it  is  charged,  that  in  selling  Carmelite  to  the 
defendant,  under  this  condition  of  enfranchisement,  the  petitioner  intended  to 
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Carmblitk  reward  the  faithful  semces  she  has  received  from  the  dare  who  had  nuaad  oaa 
Lacaze.  of  her  children ;  thai  Lacaze,  in  his  answer  to  the  fdaintiflrspetitioii,  hidaHegal 
that  he  could  not  comply  with  the  condition  of  emancipating  her.  id  oonaaqoMea 
of  her  having  been  guilty  of  such  offences  as  prevented  him  from  obtaining  it 
under  the  laws,  which  allegation  the  petition  alleges  is  true.  It  then  pcayitfait. 
inasmuch  as  Lacaze  cannot  emancipate  the  slave,  she  be  restored  to  the  psii- 
tioner,  and  that  judgment  be  rendered  against  Lacaze  for  her  wages.  1^8 
district  judge  decreed  the  delivery  of  the  slave  to  the  intervening  petitioner,  ud 
allowed  her  wages  from  the  date  of  the  decree,  at  $25  per  month. 

This  judgment  is  sought  to  be  maintained  on  the  ground,  that  by  Belling  tiw 
slave,  on  the  condition  that  she  should  be  emancipated  after  seven  years  lernee, 
at  the  expense  of  the  purchaser,  nothing  was  sold  but  the  services  of  the  dm 
for  seven  years;  and  the  appellant  having  had  her  services  for  that  term,  he  cu 
have  them  no  longer.  Her  emancipation  having  become  impossible,  she  rereitit 
of  right,  to  her  former  mistress. 

It  seems  that  the  misconduct  of  the  slave,  which  was  the  obstade  to  emud- 
pation,  was  the  necessary  result  of  the  vile  and  profligate  employment  and  vm- 
ciations  to  which  Lacaze  subjected  her,  and  it  is  strongly  pressed  upon  ns»thil 
we  cannot  permit  a  man  to  folsify  his  title  by  his  own  infamy. 

it  is  matter  of  regret  that  we  are  not  permitted  to  act  upon  this  suggeitioB, 
and  to  visit  upon  the  party  the  consequences  of  his  iniquity.  But  the  qneatioB 
before  us  is  one  exclusively  of  property,  and  must  be  determined  according  to 
the  rules  of  law. 

k  slave  may  make  a  contract  with  his  master  for  his  emancipation,  and  wIm 
he  attains  the  age  prescribed  by  law,  nwy  have  his  right  under  it  adjudicittd 
upon,  and  his  emancipation  decreed  on  a  compliance  with  the  conditions  ud 
formalities  prescribed  by  law.  A  condition  in  the  sale  of  a  slave,  that  he  dal 
be  emancipated  at  a  future  time,  has  always  been  held  as  a  stipulation  for  Ini 
benefit,  of  which  he  is  permitted  to  take  advantage  in  the  same  manner  tt  ■ 
ordinaiy  cases  of  stipulations  in  contracts  for  the  benefit  of  third  persons.  SkM 
who,  by  virtue  of  a  contract  of  their  masters  with  themselves  or  third  penm 
have  acquired  the  right  of  being  free  at  a  future  time,  or  on  a  certain  cooditia 
or  event,  attain  thereby  the  status  of  statu  liheri.  We  understand  the  conlxat 
of  sale,  between  these  parties,  as  creating  this  status  in  the  slave,  and  txut 
ferring  the  right  of  property  in  her  to  the  purchaser,  subject  to  the  oonditiooif 
the  status^  and  not  as  a  sale  of  the  services  of  the  slave  for  the  term  of  Mm 
years.  If  her  right  of  emancipation  should  be  defeated  or  terminate,  boa  vtj 
cause,  independent  of  the  acts  of  the  purchaser,  she  remains  absolutsly  b 
slave.  If  he  has  been  guilty  of  any  acts  which  violate  the  condition  on  wludi 
the  sale  was  made  to  him,  the  remedy,  of  the  party  aggrieved,  is  only  to  be  M 
on  an  action  for  the  dissolution  of  the  contract,  or  of  damages  for  a  breach  d 
the  contract 

We  do  not  find  the  case  of  Nimmo  v.  Bawney,  dted  by  the  counsel  for  da 
intervening  party,  applicable  to  the  present  case. 

Our  statement  of  the  remedy  of  the  appellee  is  to  be  understood  as  hypotbitr 
ical.  Either  of  those  mentioned  is  liable  to  grave  objections,  which  hsre  their 
foundation  in  the  contract  itself.  The  case  before  us  does  not  require  them  to 
be  noticed,  and  it  is  suflScient  for  us  to  confine  ourselves  to  the  opinion,  thsttfae 
present  action  cannot  be  sustained. 

The  judgment  of  the  district  court  is  therefore  reversed ;  and  judgmaot  xm- 
dred  for  defendant,  with  costs  in  both  courts,  without  prejudice. 
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Same  Case — On  a  Re-hearing. 

V 

By  the  court : 

EvsTis,  C.  J.    It  is  ordered,  adjudged  and  decreed,  that  the  judgment  here- 
tofore rendered  by  this  court,  remain  undisturbed. 


V. 

Lacazi. 


Pearl  Aiver  Navigation  Company  v.  Stephen  A.  Douglass. 

Attbetime  of  the  ■hipment  of  a  planter'i  crop  of  cotton,  the  oveneer  wu  told  by  the  mus- 
ter of  the  ■tesmer  on  which  it  wai  ihipped,  that  the  atage  of  the  water  did  not  joatify  hia 
taking  the  whole  crop.  In  conieqaence  of  the  atage  of  nayigation,  lome  of  the  balei  were 
afterwarda  pat  on  fhore,  the  fteamerretainiag  aa  many  aa  ahe  could  carry  oat  of  the  river. 
The  evidence  did  not  ihow  that  those  which  were  left  coald,  by  any  other  conveyance, 
have  been  taken  to  maiket  looner.    Hdd :  That  the  iteamboat  waa  not  liable  for  dam- 


APP£AL  from  the  Second  District  Court  of  New  Orleans,  L^a,  J.  JP.  W. 
Haralson,  for  plaintiflf.  H.  B.  Egleston,  for  defendant.  By  the  court : 
Slidei.1.,  J.  The  defendant  being  sued  for  the  freight  of  cotton  brought  by 
the  steamer  of  the  plaintiffs',  from  a  place  on  Pearl  river  to  New  Orleans, 
reconvened  for  damages  for  the  injuiy  done  to  sixty-four  bales,  part  of  the 
shipment,  from  having  been  thrown  out  on  the  bank  of  the  Pearl  river,  where  it 
was  exposed  and  injured.  He  also  claimed  the  alleged  difference  in  price, 
owing  to  the  delay  in  the  delivery  of  the  portion  of  the  cotton  so  put  ashore, 
and  which  the  steamer  brought  at  her  next  trip.  There  was  a  serious  decline 
in  cotton  between  the  time  when  a  portion  of  the  shipment  reached  New 
OrleaDfl,  and  the  arrival  of  that  portion  so  put  ashore. 

We  do  not  think  it  necessary  to  determine  the  question,  whether  the  carrier 
is  liable  for  the  fluctuation  of  the  market,  where  a  delay  has  occurred,  through 
his  own  manifest  £iu]t.  The  reasons  given  by  the  district  judge,  on  refusing  an 
appJication  for  a  new  trial,  made  by  the  defendant,  are  sufficient  for  the  decision 
of  the  present  case. 

'*lt  18  manifest,'*  he  observes,  *«  That  the  reason  the  cotton  was  placed  upon 
the  river  bank,  was  in  consequence  of  the  low  stage  of  water,  a  fact  which  was 
as  wen  knoinrn  to  the  defendant's  agent  as  to  the  master  of  the  steamer.  It 
appeaiB  irom  the  eridence,  that  the  master  of  the  steamer  told  the  overseer,  of 
the  defendant,  that  the  stage  of  water  did  not  justify  the  taking  of  the  whole  of 
the  cotton.  I  am  not  satisfied,  from  the  evidence,  that  defendant's  cotton  did 
not  get  to  the  New  Orleans  market  as  soon  as  it  could  possibly  have  been  con- 
veyed there  at  that  season,  and  at  that  stage  of  the  river.  If  this  be  true,  and 
certainly  the  contrary  is  hot  shown,  the  defendant  suffered  no  damage.  The 
steamer  took  all  she  could  carry  out  of  the  river  on  the  first  trip,  and  it  is  not 
ihown  that  the  remainder  could,  by  any  other  conveyance,  have  been  taken  to 
ftie  city  any  aooner." 
Judgment  affinned ;  coita  of  appeal  to  be  paid  by  appellant. 
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H.  Carrell  v.  Municipality  No.  Two. 

The  facta  abow  that  tiie  defendanti  are  not  apoUatora.  Held :  That  do  vindietiTe  or  coaie- 
quentlal  damagea  can  be  recovered  againat  them. 

APPEAL  from  the  Fifth  Difltrict  Court  of  Now  Orleans,   Buchanan,  J. 
Emerson  and  Whitaker,  for  plaintiff.     Randell  Munty  for  defendants-    By 

the  court : 

RosT,  J.  The  Municipality  No.  Two  purchased  the  barge,  which  has  g^en 
rise  to  this  litigation,  in  good  faith,  from  the  agent  of  the  plaintiff,  who  delivered 
it  to  them.  The  price  was  not  paid  at  the  time  of  the  delivery  ;  and,  when, 
some  three  weeks  after,  the  plaintiff  denied  the  authority  of  his  agent  to  sdl^is 
offer  was  made  to  him  to  return  the  barge  and  to  pay  him  (500.  This  propoid 
was  at  first  accepted  by  the  plaintiff,  although  it  was  not  carried  into  effect 
The  district  judge  came  to  the  conclusion,  under  the  evidence,  which  is  con- 
flicting, that  the  price  of  $1000,  which  the  defendants  had  agreed  to  pay,  vm 
the  full  value  of  the  barge,  and  that  the  damages  sustained  by  the  plaintiff  wm 
equal  to  one-half  of  that  value.  This  being  the  precise  sum  originaUj  offend 
him. 

The  plaintiff  assigns  as  error,  that  he  should  have  been  allowed  fuU  compeB- 
sation  for  the  use  of  the  barge,  and  the  probable  profits  he  would  have  made  h; 
using  it  in  the  transportation  of  freight  and  merchandise,  during  the  time  i 
remained  in  the  possession  of  the  defendants. 

The  defendants  are  not  spoliators,  and  no  vindictive  or  consequential  damagei 
can  be  recovered  against  them. 

The  plaintiff  claims  $360  only  for  the  damage  done  to  the  barge,  while  is  ife 
possession  of  the  defendants,  and  for  the  cost  of  repairs.  So  that  the  jvd^ 
ment  allows  at  least  $150  for  the  use  of  it.  That  amount  appears,  to  us,  xea- 
sonable. 

It  is  unnecessary  to  notice  the  claim  for  damages  in  conseqnence  of  donsr- 
rage,  for  which  the  plaintiff  says  he  has  become  liable  to  the  ship  Arthur,  is 
consequence  of  the  detention  of  the  barge  by  the  plaintiff.  There  is  no  evidesea 
in  support  of  it. 

It  is  ordered,  that  the  judgment  in  this  case  be  afiSrmed ;  .the  plaintiff  tod 
appellant  to  pay  costs  of  this  appeal. 


ToWNSEND  and  Milliken  v.  C.  H.  Miller. 

The  law  givea  to  every  creditor,  where  there  la  no  oesaion  of  property,  and  to  the  rtf*- 
aentativea  of  credlton,  where  there  ia  a  ceiaion  or  other  proceedinga  in  which  tbaj  ff» 
collectively  represented,  an  action  to  annul  any  contract  in  fraud  of  their  rig^hta. 

Where  a  creditor,  on  hii  own  reaponailnlity,  and  at  hia  own  coat,  proaeaitea  an  actaon  tc 
avoid  a  fraadnlent  aale  made  by  an  insolvent,  the  benefit  reaolting  finom  the  actioe  i,  imwff 
be  claimed  by  the  ayndic  who  ia  no  party  to  it.  It  ennrea  entirely  to  tiie  creditor,  hj 
whof  e  vigilance  it  waa  obtained. 


N£W  OKLKARS,  KOVEMBKR,  1852. 

APPEAL  from  the  Duftrict  Conit  of  the  Parifh  of  ^effersoD,  Clarke,  J. 
JDurant  and  Homer,  for  Charles  Fonda^  syndic  of  Miller,    HunUm  and       n,^',,, 
Bradford,  for  plaintiffs.    By  the  court : 

EvsTis,  C.  J.  The  plaintiffs  having  obtained  judgment  against  Charles  H* 
Miller,  also  had  judgment  against  his  wife,  by  which  a  certain  fraudulent  judg- 
ment, which  she  had  obtained  against  her  husband,  was  reduced,  and  the  amount 
of  the  excess  over  that  of  her  legal  rights  was  decreed^  be  paid  to  the  plaintiffs, 
io  part  satisfaction  of  their  judgment  against  the  husband. 

The  plaintiffs  took  out  execution  against  the  wife,  and  a  certain  sum  having 
been  made  under  it,  the  syndic  of  the  creditors  of  the  husband,  who  had  failed 
pending  this  suit,  applied  for  the  payment  of  this  amount  in  the  hands  of  the 
sheriff  to  him,  for  the  benefit  of  the  mass  of  the  creditors.  The  district  judge 
determined  that  the  money  belonged  to  the  plaintiffs  in  execution,  and  not  to  the 
creditors,  and  ruled  accordingly.    From  this  decision  this  appeal  is  taken. 

It  appears  that,  in  the  interval  between  the  date  of  the  rendition  of  the  judg- 
ment of  the  plaintiffs  against  the  wife  and  the  signing  of  it,  Miller,  the  debtor 
made  a  surrender  of  his  proper^,  which  was  accepted  by  the  judge.  A  syndic 
was  duly  appointed. 

There  was  an  appeal  taken,  by  the  wife,  fh>m  the  judgment  which  rendered 
her  liable  to  the  plaintiffs,  as  before  stated.  The  suit  in  this  court  was  conducted 
exclusively  by  the  plaintiffs,  and  in  their  name,  the  syndic  being  no  party  to  it. 
The  judgment  of  this  court,  so  fiir  as  the  present  parties  are  concerned,  did  not 
change  the  judgment  of  the  inferior  court.  The  plaintiffs,  at  the  institution  of 
their  suit,  had  a  clear,  undisputed  right  of  action,  for  the  purpose  of  annulling 
the  firaudnlont  judgment,  which  stood  in  the  way  of  their  recovering  their  debt. 
The  law  gives  to  eveiy  creditor,  where  there  is  no  cession  of  property,  and  to 
the  representatives  of  the  creditors,  where  there  is  a  cession,  or  other  proceed- 
ings in  which  they  are  collectively  represented,  an  action  to  annul  any  contract 
made  in  fraud  of  their  rights. 

The  judgment  in  this  action,  if  maintained,  shall  be,  that  the  contract  he 
avoided  aa  to  the  complaining  creditor,  and  the  property  taken  thereby  from  the 
debtor's  estate,  or  its  valne,  be  applied  to  the  payment  of  the  plaintiffs.  Code, 
1965  and  1972. 

*  The  plaintiffs'  action  was  maintained,  and  by  the.  judgment  of  the  court  the 
fraudulent  judgment  was  avoided  as  to  them,  and  a  certain  sum  decreed  to  them 
in  satisfiiction  of  their  debt.  The  plaintiffs'  proceedings  were  conducted  without 
reference  to  those  of  the  insolvent  debtors.  They  prosecuted  their  action  on 
their  own  responsibility,,  and  at  their  own  cost  and  expense,  on  the  appeal  and  in 
the  court  bek>w.  The  syndic  took  no  part  in  those  proceedings,  was  no  party 
to  them  ;  but  now,  the  money  being  made  under  the  plaintiffs  execution,  asks 
for  the  appropriation  of  the  fruits  of  the  plaintiffs'  vigilance  and  diligence. 

We  are  not  called  upon  to  determine  what  would  have  been  the  rights  of  the 
mass  of  the  creditors,  under  the  facts  presented,  had  the  syndic  been  a  party 
aiding  the  plaintiff  in  searching  out  and  unmasking  the  property  sought  to  be 
fraudulently  appropriated  to  their  detriment.  It  is  sufficient,  for  the  present 
decirioD*  that  he  was  not  a  party  to  the  proceedings  in  which  the  plaintiffs'  recov- 
ered judgment 

'We  know  of  no  rule  of  law  which  would  deprive  the  plaintiffs  of  the  full  ben- 
efit of  their  judgment ;  there  is  certainly  no  principle  of  justice  which  would 
jttstify  such  a  course  on  the  part  of  the  court. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with  costi. 
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Durant  and  Homer  for  a  ro-heariog.     The  attorneys  for  GuitU$  Femda^ 
^  *•  syndic  of  C,  H.  Miller^a  creditors,  reapectfully  aak  for  a  re-hearing  in  this  case, 

MtLLiB.      ^^  ^^  grounds  following : 

First.  That  the  judgment  herein  rendered  is  contrary  to  L.  C.  2172, 
which  says,  **  The  surrender  made,  according  to  the  forms  ordained  by  law 
suspends  all  kinds  of  jadicial  process  against  the  debtor.'*  The  judgment  against 
Miller  and  wife,  in  a  revocatory  action,  was  signed  after  MUler^s  surrender.  This 
signing  was  a  judicial  process. 

Second.  It  is  contrary  to  sec.  2d,  of  act  29th  March,  1826,  BuUard's  Dig.  495. 
**  That  from  and  after  such  cession  and  acceptance,  all  the  proper^  of  such 
insolvent  debtor,  mentioned  in  said  schedule,  shall  be  fully  vested  in  his  cred- 
itors, and  shall  not  be  liable  to  be  seized,  attached,  taken,  or  levied  on,  by  virtue 
of  any  seizure,  attachment,  or  execution,  issued  against  the  property  of  the  said 
insolvent  debtor,"  &c.,  6cc. 

Third.  It  is  contrary  to  the  same  section,  in  said  act,  which  says,  ^^  The 
syndic  who  may  be  appointed  by  the  creditor,  shall  take  possession  of,  and  be 
entitled  to  claim  and  recover,  all  the  said  property,  and  to  administer  and  sell  the 
same,  as  is  provided  by  the  act  to  which  this  is  a  supplement,"  dec. 

Fourth.  It  places  an  erroneous  construction  on  articles  1965  and  1972  of  the 
Code  :  1.  On  article  1965,  by  ruling  that  the  action  given  by  the  law  to  every 
creditor,  when  there  is  no  cession  of  goods  to  annul  any  contract  made  in  fnind 
of  their  rights,  can  cootinue  in  the  name,  and  for  the  benefit  of  the  individual 
creditor,  aftor  a  cession  lawfully  made.  (See  Rogers  v.  Reynolds,  3  L.  K. 
462,  and  Prudkomme  v.  Briard  and  wife,  32  Sirey,  2  part,  p.  84.  2.  On  axti- 
cle  1972,  by  ruliog  that  after  the  cession,  **  the  complaioing  creditors"  are  the 
individual  creditors  commencing  the  action.  Whereas,  by  the  cession,  all  debts 
become  due,  and  all  creditors  become,  in  view  of  this  article,  •'  complaining 
creditors." 

Fifth.  It  loses  sight  of  the  real  issue  between  the  parties.  The  syndic  does 
not  ask  **  for  the  appropriation  of  the  fruits  of  the  plaintiffs'  vigilance  and  difi- 
gence."  He  asks  that  their  privilege,  if  any  they  have,  may  be  inquired  of  in 
Sie  concurso.  The  syndic  says,  the  money  now  in  the  sheriff's  hands  did,  at 
the  date  of  the  cession,  belong  to  Charles  H,  Miller,  and  passed,  by  opemtioD  of 
law,  to  the  syndic ;  and  that  plaintiffs  never  had  any  legal  right  either  to  issue 
their  execution  or  to  receive  the  money  from  insolvent's  wife,  even  though  she 
had  paid  it  over  to  the  sheriff  without  an  execution.  BUns  v.  Yard,  14  L.  S. 
250.  Nimmo  v.  Alien,  2  Ann.  451.  Posey  v.  Weems,  4  Ann.  195.  Besides, 
if  the  plaintiff  did  receive  the  money,  an  action  would  lie  to  recover  it  back  for 
the  mass.  *'  II  y  a  cependant  une  exception  k  ce  principe,*  et  la  voici.  SL 
aprds  une  saisie  des  biens  du  d^biteur,  on  aprds  le  d^laissement  qu'il  en  a  fait  i 
ses  cr6anciers,  un  d'eux  recevait  son  paiement,  on  du  food  des  cboses  saiaieSfOu 
de  ce  qui  6tait  d61aiss6  aux  cr6anciers,  il  seiiiittenu  de  rupporter  k  la  maase  ce 
qu'il  aurnit  re^u,  parcequ'alors  il  aurait  pris  pour  soi  ce  qui  appartenait  i  tons.'* 
Merlin  Repertoire,  vol.  7,  Verho  '•Crdancier,"  No.  Ill,  p.  5,  quoting  Law  6, 
§6  and  7,  D.  quae  in  fraudem  creditorum,  etc. 

Sixth.  The  revocatory  action  cannot  be  maintained  without  the  debtor  being  a 
party  to  the  suit.  The  debtor  is  the  main  defendant  always.  He  is  the  prioct- 
pal;  the  other  defendant,  joined  with  him,  is  regarded  as  a  surety,  aiKl  cas 
demand  discussion  of  principal's  propeity,  before  any  judgment  shall  be  pro- 
nounced in  the  suit  to  avoid  the  contract.  The  very  object  of  the  action,  nod 
its  necessary  effect,  being  to  revoke  a  contract,  and  bring  back  the  property  ittio 
the  original  debtor,  (10  Duranton,  sec.  574;  Marcad6,  vol.  4,  pp.  410,  411,)  tbe 
cootractinfE  parties  must  be  before  the  court.  The  action  cannot  be  exercised 
by  the  individual  creditors,  until  their  debts  are  liquidated  by  a  judgment;  onleae 
the  defendant  be  made  a  party  to  the  suit  for  liquidating  the  debt  brooidiL 
against  the  original  debtor.  L.  C.  1967.  From  all  the  articles,  1965  to  197^ 
L.  C,  it  is  very  clear  that,  without  a  judgment,  or  the  ability  to  obtain  one  io  tbe 
course  of  the  judicial  proceedings,  no  revocatory  action  can  be  maintained.  It 
would  be  similar  to  an  attachment  suit  without  a  defendant,  the  plaintiff  and 
garnishee  alone  being  before  the  court.  Or  to  garnishee  process  under  act  id 
20th  JMarch,  1839,  (SuUard's  Digest,  458,)  when  plaintiff  makes  a  seizure  Mritb- 

*The  principle  alladed  to  if|  that  "no  payment  of  a  jost  debt,  in  money,  can  be  Kvotke^*^ 
L.a  1981. 
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08t  any  judgment  agniiMt  defendaDt  See  Atwell  r.  Selden,  1  L.  R.  600.  Tawmin> 
PoUer  V.  Harman,  1  R.  R.  525.  Hyde  r.  Craddick,  10  R.  R.  395.  Now  ^Ig;^^ 
this  court  admits  that  a  cession  was  made  by  MiLUr^  before  the  jadgmeot 
against  him  and  bis  wife  was  signed ;  and  that  **  a  syndic  was  duly  appointed.'* 
Here,  then,  we  have  a  revocatory  action,  without  the  original  debtor  being  a 
party  thereto,  a  revocatory  action  where  plaintiffs  have  no  judgment  against 
their  debtor,  and  where  both  the  lower  and  appellate  court  are  unable  to  render 
one,  without  annulling  the  judgment  accepting  the  surrender.  The  insolvent, 
Miller^  being  civilly  dead,  ceased,  on  the  day  of  his  surrender,  to  be  a  party  to 
the  suit.  No  judgment  could  be  signed  against  him.  **  The  judicial  officer  waa 
reodered  powerless  for  such  purpose ;  and  that  which  had  not,  when  theConsti- 
tutioo  (surrender)  went  into  effect,  the  force  and  effect  of  a  judgment,  became 
a  mere  abortion,  by  the  complete  withdrawal  of  official  authority,  and  the  posi- 
tive inhibition  of  the  judge's  action.*'  **•  Hence  it  has  been  the  uniform  and 
settled  jurisprudence  of  the  Supreme  Court,  from  its  foundation  down  to  the 
present  time.  (June,  1846,)  that,  until  it  is  signed,  the  judgment  is  without  effi- 
cacy; iris  inchoate  and  imperfect."     Succession  ofAsoriage,  1  Ann.  207. 

Seventh.  The  property  of  a  debtor  is  the  common  pledge  of  all  his  creditors. 
L.  C.  3150,  and  whether  insolvent  be  dead  or  alive.  Orr  v.  Tkanuu,  3  Ann. 
585.  This  pledge  vests  in  all  his  creditors  the  moment  he  ceases  his  payments* 
ander  the  French  law ;  or  as  soon  as  he  makes  a  cession,  under  ours.  Pardes- 
BUS,  part  6,  tit.  1,  chap.  7,  and  Louisiana  authorities  cited  herein.  It  seems 
therefore,  that  the  equity  of  this  case  is  decidedly  in  favor  of  the  mass  of  the 
creditors. 

Eighth.  Under  the  French  Code  of  Com.  this  case  is  clearly  with  the  appellants : 
''A  partir  de  ce  jugement,  toote action  mobilidre  au  immobilidre  ne  pourra  dtre 
snivie  on  intent6e  que  centre  les  syndics.  D  en  sera  de  m6me  detoute  voie  d*ez- 
ecution  tant  sur  les  meubles  que  sur  les  immeubles."  Code  de  Commere, 
aocJen  texte  442,  494.  Nonvelle  Redaction,  du  present  livre,  443.  Locr6,  vol. 
19,  p.  7. 

Ninth.  Neither  the  syndic  of  the  creditors  of  Miller  nor  Miller  himself,  was 
made  party  to  the  original  appeal.  Neither  of  them  can  legally  be  blamed  for 
not  having  made  themselves  parties.  In  truth,  the  syndic  was  not  appointed 
till  some  two  months  after  Miller*8  failure.  It  was  the  duty  of  Mrs.  Miller  to 
make  proper  parties  to  her  appeal,  and  the  duty  of  plaintiffs  to  profit  by  its 
omission.     C.  P.  903. 

We  pray  for  a  reversal  of  the  judgment  in  favor  of  the  syndic,  with  costs. 

Re-hearing  refused. 


J.  A.  Maillet  et  al.  v.  Paulin  Martin. 

Proof  of  compemation  cannot  be  received  where  the  defendant'i  plea  of  compensation  ia 
vagae  and  indefinite.  Snch  a  plea  ahoold  atate  the  nature  and  amoants  of  the  daima, 
with  aacb  precision  as  to  prevent  the  plaintiffa  being  sorprised. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J, 
CanongCf  for  plaintiffs.    Dufour,  for  appellant.    By  the  court : 

RosT,  J.  Under  an  amicable  settlement  between  the  plaintiffs  and  the 
defendant,  involving  various  commercial  transactions,  the  latter  agreed  to  pay, 
and  did  pay  said  plaintiffs,  (3500,  and  assumed  to  pay  Peter  Maillet^  of  the 
Island  of  Martinique,  the  further  sum  of  seven  thousand  francs,  if  so  much 
waa  due  him  by  the  plaintiffs ;  and,  if  less  was  due,  he  bound  himself  to 
account  to  them  for  the  difference.  Subsequently  the  defendant  paid  Peter 
Maillet  four  thousand  three  hundred  and  eighty-seven  francs  fifty-five  centimes, 
under  this  agreement,  and  took  his  receipt  for  that  amount. 

The  plaintiffs,  admitting  thia  payment  to  have  been  properly  made,  alleged 
this  to  have  been  the  whole  amount  of  their  indebtedness  to  Peter  MailleU  vid 
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Makut     bow  dtimfimn  tfaodafendintllw  mmiiiiiliy  nf  thn  jotwi  HwniMil  fiMfimrtiir 
Aeir  agreement  with  him. 

The  defence  set  up  ia,  that  the  indebtedneea  of  the  pfadntilb  to  Peter  MaUd 
aseeeded  aeven  thoaaand  franca,  and  that  the  whole  amount  hv  been  wlded  bgr 
eompenaatiDg  a  portion  ci  it  with  certain  daima  the  deleadaat  hoU  agaioit  him, 
and  by  paying  the  remainder  in  caah,  aa  appeara  by  the  notarial  receipt  in  the 
record. 

On  the  trial  of  the  canae  the  defendant  offered  eridenoe  to  piof  e  these  de- 
gationa.  and  alao  for  the  pnrpoae  of  ahowing  that,  in  the  aettlemeDt,  thea^tof 
Peter  MaiUet  claimed  at  6r8t  the  fall  amount  of  the  aeven  thoaaand  fruKS,  bot 
•Aerwarda  agreed  to  the  compenaation  propoaed,  and  a  noturial  receipt  wv 
given  for  the  amount  paid  in  cash. 

Upon  the  objection  of  the  plaintiffa*  counael,  Uie  court  refased  to  admit  pntf 
of  compenaation,  becauae  the  defendant  had  not  pleaded  compenaatkm  wilhnfi- 
oeot  preciaion  to  enable  the  plaintiff  to  offer  proof  to  the  eontiaiy.  The  defei- 
dant  took  a  bill  of  exceptiona. 

The  evidence  having  been  excluded,  the  defendant  ftiled  to  subetantiate  hi 
allegationa,  and  the  caae  ia  before  ua  on  an  appeal  from  the  judgment  readend 
againat  him.  We  are  of  opinion  that  the  plea  under  which  the  evideace  of  the 
defendant  waa  offered,  waa  too  vague  and  indefinite  to  juatify  its  admianoo.  It 
did  not  atate  the  nature  and  amount  of  the  claima  compenaated,  and  wonld  fain 
operated  a  aurpriae  to  the  plaintiff. 

The  plea  in  the  caae  of  WkUe  v.  Marefio,  17  L.  R.  372,  waa  die  aame  iithi 
of  the  defendant.  The  court  then  refuaed  to  admit  the  evidence,  on  the  gromid 
that  the  apecific  amounts  paid,  and  the  date  of  the  payments  were  not  stated  ie 
die  anawer.  The  caae  turned  upon  the  principle  that  plena  in  compeaaatMi. 
ahoold  be  set  forth  with  the  aame  certainty  aa  to  the  amounts,  dates,  &c«  tti 
the  party  opposing  them  were  himself  a  plaintiff  in  a  direct  action.  This  decii* 
waa  reviewed  and  affirmed  in  the  caae  of  SmUh  v.  SeoU,  3  R.  R.  258. 

The  principle  of  these  deciaiona  being  a  rule  of  practice,  deariy  dedociUi 
from  the  article  of  the  code  which  provides,  that  compensation  mnat  be  fM^ 
apedaUy,  we  feel  bound  to  adhere  to  it.  The  judgment  muat,  therefore,  k 
affirmed.  The  rights  of  the  defendant,  for  ao  much  of  the  plaintiffs'  dehd  t> 
Peter  MaiUet^  which  he  may  have  extinguiahed  by  compenaation,  remain  uaiB- 
paired. 

It  ia  ordered,  that  the  judgment  in  thia  caae  be  affirmed,  with  costs. 


Purvis,  Wood  &  Co.  v.  Avery  Breed. 

Ifbaey  was  depotited  with  Purvis,  Wood  4>  Co,  for  Breed;  Breed  sned  to  nearer  it,  td 
P.W^  Co.  plead  a  debt  doe  them  by  Breeds  in  compeiuiBtbiL  The  plea  wu  ortirM 
Breed  bad  jadgment  P.,  W.  4*  Co.  then  paid  the  money  into  the  hudt  of  the  ibenft 
and  immediately  attached  it    Held .-  That  the  attachment  did  not  lie. 

The  sheriff  ia  the  proper  officer  to  make  a  aeixnre,  at  the  suit  of  a  third  party,  of  boomj 
whieh  he  baa  received  under  ezecation.  The  coroner  ia  not  competent  to  make  the  aeisare 
In  saeh  a  caae. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
Bonford  and  Finney,  for  plaintiff.  J.  Ad.  Rozier,  for  defendant. 
In  the  case  of  Avery  Breed  ▼.  I%om€U  M.  Hand,  a  judgment  was  recovered 
against  the  plaintiff,  in  the  parish  of  Union,  for  $504  97,  exclusive  of  interest 
and  costs.  Kfi.fa»  issued  on  the  judgment,  and  was  sent  to  the  coroner  of  the 
parish  of  Orleans,  who  seized,  in  the  hands  of  the  sheriff,  the  money  which 
had  been  paid  by  Purvu,  Wood  4*  Co»  to  the  sheriff,  in  satisfaction  of  the  judg- 
ment of  Breed  against  them.  The  question  arose,  whether  the  seizure  should 
have  been  made  by  the  sheriff  or  by  the  coroner.  On  this  point  the  district 
court  said : 

**  As  to  the  second  execution,  I  am  of  opinion  that  the  sheriff  was  not 
interested  in  the  suit  in  the  sense  of  the  law.    If  his  claim  for  costs  made  him 
so,  he  is  interested  in  every  case,  and  all  executions  must  go  to  the  coroner." 
By  the  court : 

Slidxll,  J.  This  is  an  attachment  against  Breed,  upon  a  debt  alleged  to  be 
due  by  him  as  a  member  of  the  firm  of  Hand  and  Breed.  A  motion  was  made 
to  set  aside  the  attachment,  which  was  sustained  by  the  district  judge,  and  the 
plaintiffs  have  appealed. 

The  materia]  facts  are  these.  Breed  formerly  brought  suit  against  PurvU, 
Wood  8f  Co.  for  a  sum  of  $1021,  deposited  with  them  for  him.  They  filed  a 
plea  of  compensation,  alleging  that  Breed,  as  a  member  of  the  firm  of  Hand  and 
Breed,  was  indebted  to  them  in  the  sum  of  $1021,  balance  on  account  current 
There  was  judgment  in  favor  of  Breed  for  the  amount  of  the  deposit.  The 
plea  of  compensation  was  dismissed,  on  the  ground  that,  to  a  demand  of  a 
deposit,  such  a  plea  was  inadmissible.  Purvis,  Wood  Sf  Co.  appealed,  and  the 
judgment  was  affirmed  by  this  court,  the  case  being  considered  as  controlled  by 
that  equitable  rule  of  our  code,  that  '*  the  depositary  cannot  withhold  the  thing 
deposited,  on  pretence  of  a  debt  due  to  him  from  the  depositor,  on  any  account 
distinct  from  the  deposit,  or  by  way  of  offset."    Art.  2927. 

Execution  was  then  issued  by  Breed,  against  Purvie,  Wood  S^  Co.,  on  that 
judgment,  and  they  paid  into  the  sheriff's  hands  its  amount  in  coin.  On 
the  next  day,  while  the  money  was  yet  in  the  sheriff's  hands,  Purvis,  Wood  4* 
Co.  took  out  the  present  attachment,  their  suit  being  founded  on  the  same  claim 
which  they  had  unsuccessfully  pleaded  in  compensation. 

The  spirit  of  the  same  rule  which  controlled  the  former  cause,  is,  in  our 
opinion,  decisive  of  this.      Why  was  the  plea  in   compensation    rejected? 
Because  such  a  defence  was  repugnant  to  the  nature  of  the  contract  under  which 
Purvis,  Wood  4*  Co.  received  the  money  for  Breed.    It  was  a  contract  of  irregu- 
lar deposit,  to  which,  so  far  as  our  present  inquiry  is  concerned,  the  equitable 
rules  of  the  contract  of  deposit  apply.    This  contract  is  one  of  confidence.    It 
is  considered,  under  all  systems  of  jurisprudence,  as  imposing  the  duty  of  the 
most  scrupulous  good  faith.    Among  the  Romans,  it  was  classed  in  the  category 
of  contracts  bona  fidei.    From  its  confidential  character  arose,  with  them,  the 
role  embodied  in  our  code.    In  causa  depositi  compensationi  locus  non  est.    And 
0O  strictly  was  this  principle  carried  out  under  that  jurisprudence,  from  which 
our  own  is  derived,  that  the  depositary  was  not  permitted  to  detain  the  thing 
deposited  with  him  in  compensation  of  what  the  depositor  owed  him,  even  although 
it  were  another  depositum ;  but  each  depositary  was  obliged  promptly  to  restore 
the  thing  deposited  with  him.    Quamcelerrime,  sine  aliquo  obstacnlo  restituan- 
^ur«  was  the  stringent  and  uncompromising  doctrine  of  the  Roman  law.    The 
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PoKTu  interpretation  invoked  at  bar,  which  would  restrict  the  depoBitoi^s  equity  to  t 
mere  immunity  from  a  plea  of  compensation,  sacrifices  the  spirit  of  the  tew  to  t 
narrow  consideration  of  its  letter.  But,  in  troth*  the  letter  of  the  law  is  not  a) 
naiTow  as  was  soggested  in  argument.  It  imposes  on  the  depositaiythe  duty  of 
instant  return  upon  demand.  Art.  2926.  It  forbids  him  to  withhold  tfait  reton 
on  pretence  of  a  debt  due  to  him  from  the  depositor  on  any  account  distinel 
from  the  deposit.  Art.  2927.  The  form,  then,  in  which  the  resistance  to  the 
right  of  the  depositor  comes,  is  immaterial.  The  spirit  of  the  rule  oofen  odj 
substantial  resistance.    The  deposit  must  be  restored,  sine  aliquo  obstaculo> 

Here  an  obstacle  is  interposed  by  the  depositary.  He  arrests  the  mooej 
with  one  hand  which  he  proffers  to  pay  with  the  other,  and  attempts  to  accom- 
plish indhrectly,  what  in  the  previous  action  he  was  not  permitted  to  do  directlj. 
We  think  the  district  judge  did  not  err  in  dismissing  tlye  attachment  See  abo 
case  of  Lapeyre  ▼.  Orleans  Ins.  Co.  ,7  Ann. 

We  also  concur  in  the  opinion  of  the  district  judge  as  to  the  seizure  io  the 
case  of  Breed  ▼.  Hand. 

Judgment  affirmed,  with  costs. 

Application  for  re-hearing  refused. 


a£gf 


Robert  A.  Grinnan  v.  Baton  Rouge  Mills  Company. 

The  factory  of  defeDdaota  wn»  at  B  aton  Rouge.  They  had,  in  connection  with  it,  an  office  id 
agency  in  New  Orleana,  where  they  raiaed  fanda  for  the  prosecation  of  its  basioen.  td 
where  the  partnera  resided,  and  where  alao  the  memberahip  of  Peale  waa  well  fawn 
Peo/e  retired  from  the  company,  and  gave  notice  of  hia  withdrawal  in  a  paper  pabliibedii 
Baton  Rooge,  bat  did  not  paUiah  hia  retirement  in  New  Orleana,  where  Grinnan  raided. 
Hdd :  A  retiring  partner  is  boand  to  aae  reaaonable  diligence,  to  inform  the  public  IIk 
extent  of  diligence  mast  be  meaaared  with  a  reaaonab!e  regard  to  the  circamstanceiof  ibe 
case,  and  ooght  not  to  be  brought  down  tathe  inflexible  standard  ofpablication  at  the  pat 
nerahip  domidl,  where  anch  standard  would  expoae  the  public  to  an  ineqi}itable  risk.  Ik 
retiring  partner  was  held  boond. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge.l 
Wolfe  and  Singleton,  for  plaintiff.    Mathewson,  and  Hunton  and  Bradfiffi- 
for  defendant.     By  the  court : 

Slid  ELL,  J.  The  question  involved  in  this  case  is  the  liability  of  Elg(^ 
Peale  to  pay  the  bills  sued  on,  as  a  partner  in  the  Baton  Rouge  Mills  Con- 
pany,  an  unincorporated  association. 

The  partnership  domicile  was  at  Baton  Rouge.  Its  mills  were  establisbed  | 
there,  and  its  business  was  the  making  of  bijcks  and  sawing  lUtoiber.  It  bad  in 
office  for  the  sale  of  its  bricks  and  lumber  in  New  Orleans,  kept  by  an  ageot  I 
Receipts  to  purchasers  at  this  office,  the  transactions  of  which  were  bowerer 
small,  were  made  out  in  the  name  of  the  Baton  Rouge  Mills  Company.  It  was 
assessed  in  New  Orleans,  by  reason  of  this  agency,  upon  the  municipal  assetf- 
ment  roll  of  1850.  Its  members,  including  Peale,  resided  in  New  Orleans- 
The  raising  of  funds  for  the  company  was  accomplished  in  New  Orleans,  br 
means  of  biUs  drawn  by  its  agent  upon  McMain,  of  New  Orleans,  one  of  the 
partners.    A  large  amount  of  money  was  raised  for  the  company  io  this  wsy* 
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partly  before,  and'^rtly  after  the  withdrawal  of  Peale.    He  withdrew  in  the      Ghinhah 
latter  pert  of  October,  1850.    The  drafts  in  qneBtion  bear  date  in  the  fbllowing  Baton  Eoogi 
December.     McMain  had  them  negotiated  through  a  broker  to  the  plaintiff,  in  Milli  Goiif't. 
December  and  January.    The  plaintiff  had  previously,  in  the  same  year,  dis- 
connted  upon  the  application  of  the  same  broker  a  similar  bill,  and  before  doing 
80,  was  informed  by  the  broker  that  Peale  was  a  member  of  the  company.   He 
was  a  person  in  good  credit,  and  the  broker  testifies  that  he  represented  to 
ChriTtnan  on  that  occasiop,  and  to  others  on  like  occasion,  that  Peale  was  a  part- 
ner, because  he  considered  that  made  the  paper  very  good.    The  only  notice 
of  P Calebs  withdrawal  was  published  ia  the  Baton  Rouge  Gazette,  on  the  14tli 
December,  1850.    No  actual  notice  is  brought  home  to  the  plaintiff. 

There  was  judgment  below  in  favor  of  the  plaintiff,  and  Peale  now  asks  its 
reversal. 

It  is  conceded  that  the  case  turns  solely  upon  the  sufficiency  of  the  notice  of 
the  withdrawal,  by  publication  in  the  Baton  Rouge  Gazette. 

It  is  said  that  Grinnan  must,  under  the  circumstances,  be  considered  as  a  pre- 
vious dealer  with  the  company,  and  therefore  the  case  is  one  requiring  proof  of 
actual  notice.  This  question  is  free  from  difficulty,  as  may  be  seen  from  the 
elaborate  discussion  upon  the  point,  what  constitutes  a  previous  dealing,  to  be 
found  in  Vernon  v.  Manhattan  Sf  Co.,  17  Wendell,  527.  22  Wendell,  189, 
and  other  cases.  We  do  not  however  think  it  necessary  to  decide  whether  the 
purchase  of  the  previous  bill  by  Grinnan,  through  a  broiler,  put  him  on  a  footing 
of  a  previous  dealer.  For  we  are  of  opinion  that  the  general  notice,  as  given, 
was  insufficient.  To  bind  the  New  Orleans  public,  it  ought,  in  our  opinion,  to 
have  been  published  in  New  Orleans. 

The  general  rule,  as  invoked  by  the  defendant,  is  true,  that  as  to  those  who 
have  had  no  dealings  with  a  firm  prior  to  its  dissolution,  notice  by  advertisement 
in  a  newspaper  of  the  city  or  county  where  the  business  is  caiTied  on,  will  suf- 
fice. But  here,  although  the  factory  of  the  firm  was  in  Baton  Rouge,  and  so  an 
important  portion  of  its  business  was  conducted  there,  yet  an  important  portion 
of  its  business,  the  raising  funds  for  its  prosecution  to  a  large  amount,  was  car- 
ried on  in  New  Orleans,  where  its  partners  lived,  and  where  the  membership  of 
Peale,  whose  credit  appears  to  have  been  the  most  conspicuous,  was  well 
known;  to  which  we  are  also  to  add  the  existence  of  the  New  Orleans  office 
and  agency  above  stated.  Now,  under  such  circumstances,  to  say  the  New  Orleans 
public  are  to  be  held  constructively  warned  of  PeaWs  retirement  by  a  notice 
in  a  Baton  Rouge  newspaper,  whose  ordinary  circulation  cannot  be  supposed  to 
reach  beyond  the  narrow  sphere  of  a  village  journal,  seems  to  us  unreasonable. 
A  retiring  partner  is  bound  to  use  reasonable  diligence  to  inform  the  public.  The 
extent  of  diligence  must  be  measured  with  a  reasonable  regard  to  the  circum- 
etaoces  of  the  case,  and  ought  not  to  be  brought  down  to  the  inflexible  standard 
of  publication  at  the  partnership  domicile,  where  such  standard  would  expose  the 
public  to  an  inequitable  risk.  The  defendant  must  be  supposed  to  have  been  fully 
apprised  of  the  mode  in  which  the  company  was  in  the  habit  of  raising  money 
in  New  Orleans,  and  conscious  of  the  credit  his  name  gave  the  partnership. 
He  might  reasonably  anticipate  a  similar  course  of  financiering  after  his  with- 
drawal, and  a  similar  reliance  in  the  New  Orleans  money  market,  upon  his 
connection  with  the  firm,  unless  he  gave  his  retirement  publicity  here. 

It  remains  only  to  notice  a  bill  of  exception  taken  to  the  rejection  of  Prierson 
as  a  witness,  who  was  offered  by  the  defendant. 
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OftiiiiiAir  He  was  the  hnsbaDd  of  Mrs,  Fiienofif  one  of  the  defendaDti  in  this  cavae, 

BATOM^kovaB  ^^  amoDg  other  groaoda  waa  objected  to,  on  the  aoore  of  intereat  and  iooompe. 
IfiLLi  CoMp'T.  tency,  under  art.  2260  of  the  Code,  which  proTidea,  that  *' the  huaband  cannot 
be  a  witneaa  either  for  or  againat  his  wife."  It  appears  from  the  evidence,  diat 
in  October,  1850,  PeaU  sold  hia  interest  in  the  company,  to  the  remumng 
partnera,  one  of  whom  waa  Mrs.  Frierson.  Aa  between  PtaU  and  the  other 
membera  of  the  company,  it  is  clear  that  PeaU  does  not  owe  die  amount  aned 
for,  and  the  company  does.  The  company  and  its  members  are  bound  in  law 
and  good  conscience  to  hold  him  harmless  against  all  the  partnership  liabilitieB 
and  the  coats  of  the  prosecution  against  him.  if  the  remaining  partnera  hai 
discharged  their  duty,  by  paying  the  debt,  he  would  not  have  been  distrusted. 
The  costs  of  this  suit  would  not  have  been  incurred  by  him.  Mrs,  Frierson  and 
her  associates  are  liable  to  Peale  for  the  costs  incurred  by  him  in  this  suit.  If 
Frierson^ s  testimony  defeats  the  plaintiff's  claim,  her  husband  thus  relievea  her 
from  liability  for  those  costs.  The  court  therefore  did  not  err  in  rejecting  hiai 
aa  a  witnesa. 
Judgment  affirmed  with  costs. 


In  the  Matter  of  OTlaherty — On  the  Opposition  of  Jones 

AND  Ufford. 

A  creditor,  holding  a  joint  note,  may  have  it  placed  on  the  tableau  of  dittribation  of  ooe  of 
the  debtort,  withoat  citmg  the  other  joint  debtor. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buduznau^  J. 
Wolf e  hnd  Singleton^  for  opponent,    A.  A.  MelUart,  for  cuTsior.    Byd» 
court: 

Dunbar,  J.  The  opponents,  Jones  and  Ufford,  claim  to  be  placed  on  dia 
tableau  of  the  cnratorof  the  absentee,  James  O*  Flaherty,  for  the  sum  off]  455  dS, 
with  interest,  which  they  allege  is  due  to  them  on  bills,  drafts  arnd  open 
account 

The  district  judge  ordered  them  to  be  placed  on  the  tableau  for  $727  26,  with 
interest  from  judicial  demand,  and  they  have  appealed. 

The  judge  arrived  at  this  amount  by  rejecting  a  joint  note  for  S448  with  i 
at  ten  per  cent  per  annum  until  paid,  drawn  by  O* Flaherty  and  Hudsom^  i 
Qalveston,  5th  May,  1850,  payable  twelve  months  after  date,  to  the  order  of 
Jones  and  Ufford,  and  also  rejecting  a  draft  of  O* Flaherty  for  9253  77,  dratwm 
by  him  in  favor  of  Henry  Hubhell  on  Jones  and  Ufford,  and  paid  by  them  for  iba 
accommodation  of  the  drawer.    The  reasoos  given  by  him  for  the  rejedios  «f 
the  joint  note  are,  that  Wm,  M,  Hudson,  the  other  joint  obligpr,  ahouM  bva 
been  joined  in  the  suit,  under  the  provisions  of  the  Civil  Code,  Art.  2080,  ^rlnk 
declares  that:  " In  every  suit  on  a  joint  contract,  all  the  obligors  must  be  maAa 
defendants,  and  no  judgment  can  be  obtained  against  any,  unless  it  be  pirci««d« 
that  all  joined  in  the  obligation,  or  are,  by  law,  presumed  to  have  done  so.,**  i^ 
further,  that  a  note,  or  due  bill  of  O^ Flaherty,  for  $776  99,  had  been  giveta  to 
plaintiff  at  a  posterior  date  to  this  joint  note,  for  balance  of  acooont  to  its  date. 
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We  cannot  see,  for  what  useful  porpose,  Wm,  M.  Hudson^  the  joint  obligor,  iHTMiuTtam 
conJd  have  been  brought  into  court,  upon  the  trial  of  the  tableau  of  the  curator  oTlabsett. 
of  O* Flaherty.  It  appears  frona  the  e?ideoce,  that  he  lives  out  of  the  jurisdic- 
tion of  the  court,  in  the  State  of  Texas,  nor  it  is  pretended  that  he  has  made 
MJ  psyment  on  said  note.  In  hcU  in  his  own  deposition  taken  in  the  cause,  he 
admits  the  justice  of  the  claim.  In  the  case  of  Brown  v.  Robinson  and  Hassam^ 
6  Ado  423,  it  was  said :  *'  That  the  art.  2080  of  the  Civil  Code,  if  literally 
Goostruedi  would  sanction  such  palpable  injustice,  as  to  render  it  absurd.  If 
the  plaintiff  is  content  with  judgment  against  those  cited  for  their  share  of  the 
debt,  and  there  is  no  ground  to  believe  that  those  not  cited  could  make  defence 
to  the  action,  not  within  the  power  of  those  before  the  court,  we  see  no  reason 
why  the  defendants  cited,  should  not  be  rendered  liable  for  their  shares  of  the 
debt,  and  discharged  from  all  claim  for  the  shares  of  others." 

The  other  ground  for  rejecting  this  joint  note  is  equally  untenable.  We  can- 
not see  why  it  should  be  inferred,  that  this  joint  note  had  been  poid  by  O^Fla- 
kerty,  from  the  mere  circumstance  of  a  settlement  of  his  individual  account,  by 
the  giving  of  his  individual  note,  on  the  Ist  November,  1850,  to  Jones  and  Ufford 
for  balance  of  account  to  date.  The  joint  note  of  O* Flaherty  and  Hudson^  was 
not  then  due,  and  did  not  mature  until  the  5th  of  May,  1851.  We  think  there 
is  DO  good  reason  for  such  an  inference. 

The  district  judge  also  rejected  a  draft  of  O' Flaherty  for  9253  77,  as  before 
mentioned.  The  objection  urged  to  the  liability  of  O'Flaherty  on  this  draft, 
was,  that  his  name  as  drawer  had  been  erased.  It  is  satisfactorily  shown,  that 
the  draft  waa  drawn  by  him  for  goods  furnished  his  vessel ;  that  Jones  and 
Vfford  accepted  for  his  accommodation,  without  funds,  and  paid  it  to  the  holder; 
that,  at  that  time,  there  was  no  erasure  of  the  drawer's  name,  and  is  proved, 
by  several  witnesses,  that  at  Galveston,  where  Jones  and  Ufford  resided  as  mer- 
chants, it  is  the  usual  practice,  after  a  draft  is  taken  up  by  the  acceptors,  to  erase 
all  the  names  thereon. 

The  judgment  of  the  district  couit  must  therefore  be  reversed,  and  the  several 
rejected  items,  above  commented  on,  allowed.  Ten  per  cent  interest  is  stipu- 
lated in  the  joint  note,  and  will  be  allowed,  as  it  is  shown  by  evidence,  that  it  is 
not  unlawful  in  the  State  of  Texas,  where  the  contract  was  made. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  that  there  be  judgment  in  favor  of  Jones  and  Ufford 
against  the  curator  of  O* Flaherty,  for  twelve  hundred  and  five  dollars,  with  five 
percent  per  annum  interest  on  $727  26,  from  judicial  demand,  with  like  interest 
oD  $253  77,  from  the  20th  January,  1851,  and  with  ten  per  cent  per  annum 
interest  oo  $224,  from  the  5th  May,  1 850,  to  be  paid  in  doe  course  of  adminis- 
tration, by  the  said  curator,  with  costs  in  both  courts. 


A.  T.  Stewart  Sl  Co.  v.  W.  M.  and  J.  Lapsley  et  al. 

A  jadgment  creditor  required  the  ■heriff  to  execute  a^.  fa.  on  certain  property,  and  gave 
an  iodemnity  bond  in  faror  of  the  ■heriff,  in  which  they  and  their  luretiei  boand  themselves 
to  eftve  him  harmless,  defend  all  ■niti  that  might  be  brought  against  him*  and  pay  all  dam* 
ages  and  judgments  that  the  sheriff  might  be  made  liable  for  in  oonseqaence  of  tbe  seixore 
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0TBWAaT  and  detentioDof  thegoodf  takm  in  ezacatioD.  A  pencm  wbo  dained  dw  pnpeity.  tuA 
the  judgment  creditora  and  the  iherifT  for  damaget  on  aoooant  of  tlie  feinre.  ne  jodg* 
meat  creditora  employed  coonael  to  defend  tbe  anit.  Htid:  The  afaeriff  had  arig^  Id 
aelect  Ua  own  ooonael,  and  under  the  hood,  die  judgment  creditora  andtfae  aeeoitiei  oadie 
bond  were  KaUe  ibr  the  payment  of  tbe  fee.* 

APPEAL  from  the  Second  Dwtrict  Court  of  New  Orieans,  Lea,  J.  HartvcA 
Reese,  for  plaiotiffs.     Grymes,  for  defendant.    By  the  court: 

Edstis,  C.  J.  The  plain tiflfs  were  judgment  creditora  of  the  LaptUyt,  and 
took  out  an  execution  and  caused  to  be  seized  under  it  the  stock  in  trade  of  the 
dry  goods  store  kept  by  the  defendants,  at  No.  13  Chartres  street,  in  this  dtj. 
On  making  the  seizure,  the  sheriff  was  warned,  by  N.  E.  Turner,  that  the 
stock  of  goods  was  his  property,  and  not  that  of  the  defendants,  and  that  he 
wouJd  hold  the  sheriff  responsible  for  all  damages  sustained  by  him  io  coDse- 
quence  of  said  seizure. 

Turner  alleged,  that  he  had  bought  out  the  stock  of  the  Lapsleys,  and,  it 
appears,  was  in  possession  of  the  store  under  the  bill  of  sale,  which  he  exhibited. 
The  sheriff,  however,  went  on  with  the  seizure,  and  sold  the  goods  under  exe- 
cution, at  the  instance  and  order  of  the  plaintifiSs.  Turner  sued  the  sheriff  and 
the  Lapgleys  for  damages,  and  recovered  against  them  in  solido  a  verdict  of 
$12,000,  on  which  judgment  was  rendered.  As  the  plaintiffs  were  bound  to 
indemnify  the  sheriff,  in  the  same  proceedings  judgment  was  rendered  in  his 
favor  against  them  for  the  amount.  The  parties  cast  appealed  to  this  oooit, 
and  on  the  appeal  the  judgment  of  the  lower  court  was  reversed,  and  judgment 
rendered  in  their  favor.  This  court  held  the  sale  to  Thimer  fraudulent ;  that 
the  seizure  of  the  goods  in  Tkimer^s  possession  was  not  lawful,  but  that  the  sale 
being  in  fraud  of  creditors,  the  only  damages  the  sheriff  or  the  parties  were 
liable  for  to  him  were  nominal,  and  not  to  be  heeded  by  the  court. 

The  plaintiffs  directed  the  sheriff  to  make  the  seizure  of  the  goods,  and  it  was 
maintained  at  their  instance,  and  on  their  executing  an  indemnity  bond  in  favor 
of  the  sheriff,  in  which  they  and  their  sureties  bound  themselves  to  save  him 
harmless,  and  defend  all  suits  that  might  be  instituted  against  him,  and  pay  all 
damages  or  judgments  that  the  sheriff  might  be  made  liable  for  in  consequenci 
of  the  seizure  and  detention  of  the  goods  taken  in  execution. 

On  the  termination  of  this  litigation,  the  plaintiffs  took  a  rule  on  the  shezilT, 
to  show  cause  why  he  should  not  pay  over  to  them  the  amount  of  money  in  bii 
hand,  made  under  the  execution  out  of  the  goods  seized.  The  sheriff  claims  the 
right  of  deducting  from  the  amount  the  cost  incidental  to  the  third  oppoeition  of 
Turner  to  the  seizure  under  execution,  and  also  the  amount  of  a  fee  paid  by 
him  to  his  counsel  for  conducting  his  defence  of  the  suit  in  which  Turner 
obtained  judgment  against  him  and  the  plaintiffs. 

The  district  judge  disallowed  both  of  these  claims,  on  the  proceeds  of  the  saloi 
and  the  sheriff  has  appealed. 

In  relation  to  the  item  of  costs  of  Tumef$  opposition,  oiir  impression  is,  that 
these  costs  being  incurred  by  the  seizure,  and  the  plaintiffs  being  bound  to  save  the 
appellant  harmless  from  all  costs  and  expenses,  the  plaintiffs  are  bound  to  pay 
them  to  the  sheriff,  and  they  can  recover  them  from  Turner.  This  relates  to 
the  taxable  sheriff's  costs ;  as  to  the  clerk's  costs,  the  sheriff  can  have  no  ng^ 
to  deduct  them  from  the  plaintiffs'  money. 


"BeeactaoflW9,p.M7. 
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In  rahtioo  to  the  amouot  claimed  for  the  fee,  we  obsenre  that  the  bond,  in  Stiwakt 
general  terms,  provides  to  hold  the  sheriff  harmless,  and  that  no  question  is  Iafilit. 
made,  except  as  to  the  plaintiffs'  liability  to  pay  the  appellant  this  sum,  and  as 
to  iti  amount.  The  matters  were  investigated  in  the  court  below  informally, 
on  aa  answer  to  a  rule  to  show  cause,  and  no  objection  is  taken  to  the  form  of 
the  proceeding  or  the  right  of  the  appellant  to  deduct  this  amount,  provided  it 
ahould  be  due  to  htm  from  the  plaintiffs. 

We  understand  the  law  to  be,  that  where  the  obligor  of  an  indemnity  bond 
undertakes,  generally,  to  save  harmless  from  the  consequences  of  a  particular 
act,  the  bond  is  forfeited  by  the  obligee  being  damnified,  and  that  a  debt  conse- 
qnently  accrues  upon  that  event. 

Mr.  Grymes  was  the  counsel  employed  by  the  appellant,  and  the  sum  paid 
him  for  his  services  was  one  thousand  dollars.    The  cause  was  twice  tried 
before  a  jury;  there  was  one  mistrial,  the  jury  not  being  able  to  agree.    The 
cause  was  fully  argued  in  this  court.     Mr»  Chymes  was  the  attorney  on  record 
for  the  appellant.    It  does  not  appear  that  there  was  any  contract  or  under- 
standing between  the  appellant  and  the  plaintiffs  concerning  the  management  of 
the  cause  or  the  employment  of  conosel.     The  plaintiffs  had  their  own  attor- 
neys, and,  on  the  second  trial,  employed  additional  counsel,  and  paid  him  the 
sum  of  one  thousand  dollars.     The  case  was  one  of  unusual  difficulty  and 
notoriety.     The  trials  before  the  juries  lasted  several  days.     Mr,   Grymes 
argued  the  case  on  both  occasions,  and  concluded  the  argument  for  the  appel- 
lants in  this  court.    The  parties,  sued  by  Turner,  made  common  cause  in  the 
defence,  and  we  think  the  evidence  fully  supports  the  reasonableness  of  this 
charge  of  one  thousand  dollars,  according  to  the  standard  of  fees  received  for 
professional  services  by  counsel  of  eminence. 

Had  the  appellant  a  right  to  engage  counsel  at  the  expense  of  Stewart  8f  Co»  ? 
We  think  he  had.      The  case  of  Peck  v.  Acker,  20  Wendell  Rep.  605,   is 
conclusive  as  to  that  right.    He  was  not  bound  to  put  his  interests  into  the 
hands  of  the  counsel  selected  by  them.    Indeed  the  record  shows,  that  when 
the  sheriff  was  sued,  and  called  Stewart  S^  Co.  in  warranty  to  defend  the  suit, 
their  attorneys  filed  a  plea  that  they  were  not  bound  in  warranty  to  him,  and 
prayed  to  be  dismissed,  &c.    For  his  own  interest  he  had  a  right  to  employ 
counsel,  and  having  paid  no  more  than  a  just  compensation  for  services  of  the 
most  efficient  kind,  the  amount  must  be  refunded  to  him  by  the  party  who 
stands  bound  to  save  him  harmless.     The  expense  of  defending  the  suit  of 
Turner,  was  certainly  much  greater  than  it  might  have  been,  but  this  is  exclu- 
sively the  affair  of  the  plaintiffs,  and  the  result  of  their  choice.    It  is  clear  that 
the  right  of  the  appellant  to  be  indemnified,  or  to  be  saved  harmless,  cannot  be 
affected  by  this  fact. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed,  and  that  the  sheriff,  John  L.  Lewis,  defeodant  herein,  have 
cx^dit  for  the  sum  of  91000,  paid  his  counsel,  and  for  all  the  other  costs  and 
charges  set  forth  in  the  account  annexed  to  his  answer,  with  the  exception  of 
the  clerk's  fees  charged  therein,  as  paid  to  T.  C  Poole,  amounting  to  930  60, 
leaving  a  balance  due  by  said  defendant,  in  rule  to  the  said  plaintiffs,  of  93125 
17,  instead  of  93094  57,  as  shown  by  the  said  account.  It  is  further  ordered 
and  decreed,  that  the  plaintiffs  and  appellees  pay  costs  in  both  courts. 


an  SUPBBfE  OODBT  OT  LODWIAHA* 


Waters  &  Co.  o.  J.  H.  Maddox. 

Croekett,  Garland  4*  Co.  diaiohred  putBenbip,  •od  CrodheU  went  laio  bosmeM  imk 
Maddox.  He  gsTe  a  note  in  the  Dsme  of  the  new  p«rtiienfaip,  fiir  a  ^ebt  of  tbeoUfim, 
of  which  fact  the  holder  waa  aware.  Sait  was  broesht  against  the  new  firm  on  ^  nate. 
HM :  Under  soeh  cireamatancea,  it  was  incombent  upon  the  plaintiiT  to  have  shown  tint 
die  dehthad  been  aaaomed  by  the  new  firm,  for  the  sake  of  some  benefit  or  creditderired 
from  the  assomptiun. 

APP£AL  from  the  Second   District  Court  of  New  Orieans,  Ua,  i. 
Hamner  and  Hays,  for  pUiotiff.     Are  editors,  owners  and  publishen  of i 
newspHper,  commercial  or  ordinary  partners  ? 

We  say  they  are  commercial  partners,  under  the  2796  article  of  the  Code, 
which  says :  **  Commercial  partnerships  are  such  aa  are  formed  for  the  porcbaif 
of  any  personal  property  and  the  sale  thereof,  either  in  the  same  state,  or 
changed  by  manufactory."  Proprietors  of  a  newspaper  buy  and  sell  piper 
changed  by  manufacture.  Paper  is  personalproperty.  Then,  under  the  tems 
of  the  law,  they  are  commercial  partners.  The  anoount  of  personal  propeity 
that  is  bought  and  sold,  or  its  relative  value  to  the  labor,  skill  and  intelligeace  of 
the  change  produced  in  its  condition,  or  whether  it  is  sokl  by  the  sheet  or  resok 
or  by  so  much  for  a  no'nber  of  sheets  per  year,  is  not  the  test  as  to  partoerahip. 
*Tis  not  so  nommated  in  the  bond.  Is  it  personal  property?  is  it  bought?  is  it 
sold  ?  Buying,  sawing,  and  selling  timber,  forms  a  commercial  partnership.  14 
L.  R.  244.  3  K.  R.  130.  An  association  for  distilling,  forms  a  commercid 
partnership.  15  L.  R.  287.  When  one  person  furnishes  the  funds  to  par- 
chase  an  article,  and  another  his  credit,  skill  and  industry  in  preparing  it  for  sale, 
it  will  constitute  a  commercial  partnership..  11  GL  R.  136.  Exchange  dealen 
are  commercial  pnrttiers.  12  R.  R.  132.  The  purchase  of  slaves  in  aootber 
State,  and  sale  in  this,  constitutes  a  commercial  partnerahip.  2  Ann.  876.  Tb 
publishing  of  a  newspaper  is  eminently  commercial;  it  is  almost  formed  and  m- 
tained  by  commerce,  and  by  no  fair  reasoning  can  it  eacape  the  words  of  tbe 
text,  or  tbe  tendency  and  leaning  of  the  decisions.  Policy  and  reason  alike  dic- 
tate that  all  commercial  transactions  should  carry  about  them  solidarity.  DiDofc 
Dictionnaire  de  Jorispi  udence,  partie  supplementaire,  title  Actea  de  Comneitf 
No.  69;  Pardessu,  Droit  Commercial,  No.  1,  p.  18. 

E.  R.  OlcoiU  for  Maddox.    By  the  court : 

SiiiDZLL,  J.  For  the  reasons  assigned  by  the  district  judge,  judgment ii 
affirmed. 

The  following  is  the  judgment  of  the  district  court: 

**This  case  is  presented  upon  the  issue,  made  herein  by  the  defendant  Mod- 
dox^  that  the  note  sued  -on  was  given  by  his  co-partner,  Cr<Kketin  without  hii 
consent  or  knowledge,  for  a  debt  due  by  the  firm  of  CroeketU  Frost  if  Co,;  tnl 
further,  that  previous  to  the  date  of  the  note,  the  firm  of  J*  H.  Maddox  f  0- 
had  been  dissolved,  as  between  the  parties,  and  that  tbe  note  was  giveo,  m 
above  stated,  by  /.  IV.  Crockett  without  authority.  Defendant  further  allegei. 
that  the  partnership  of  J.  H.  Maddox  4*  Co-  was  not  commercial,  but  was  ■ 
particular  partnership,  they  being  engaged  in  publishing  a  newapaper.  It  io  not. 
in  my  opinion,  necessary  to  examine  more  than  one  of  the  points  urged  in  the 
defence,  viz,  that  the  late  firm  of/.  H.  Maddox  ^  Cb.  are  not  liable  for  iho 
debt  of  Crockett,  Frost  ^  Co.  The  evidence  conclusively  shows,  that  the  note 
sued  on  was  given  for  a  debt  of  the  old  firm,  by  Crockett^  and  that  the  holder  wie 
aware  of  this  fact.  Under  such  circumstances,  it  was  mcumbent  on  the  pliio- 
tififa  to  ha?e  shown  that  tho  debt  had  been  aisamed  by  tho  new  firm,  for  tfas 
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nke  of  some  benefit  or  credit  dented  thereftom.  Bat  no  such  aMOiqptioD  is  Watim 
established  by  the  evideDce.  The  payment  of  some  of  the  debts  of  the  old  Uadoox. 
firm,  without  any  proof  of  an  obligation  to  do  so,  does  not  establish  a  contract. 
The  plaintiff  must  have-  known  that  he  was  recei?ing  the  supposed  obligation  of 
Maddox  for  a  debt  which  be,  Maddox,  had  no  interest  in  discharging,  unless 
there  had  been  an  assumption  of  the  debt  by  the  new  firm.  The  presumption 
of  law  is  against  any  such  liability,  and  I  do  not  consider  that,  **  this  presump- 
tion has  been  removed  by  due  and  satisfactory  proof  of  a  contraiy  intention  and 
agreement."  Story,  on  Partnership,  152.  The  defendant  is  not,  perhaps,  enti- 
tled to  an  absolute  judgment  in  his  favor;  but  am  satisfied  that  the  plaintiflf  is 
not,  under  the  evidence,  entitled  to  a  judgment. 

'*  The  court,  having  duly  considered  this  case,  for  the  reasons  assigned  in  the 
written  opinion  this  day  delivered  and  on  file,  it  is  ordered,  adjudged  and  decreed, 
that  as  respects  the  plaintifl^s'  clAim  ^inst  the  defendant,  /.  H,  Maddox^  there 
be  judgment  of  nonsltit.**  %\  y  "t  '' 


A.  H.  Hayes  et  al.  v.  John  W.  Crockett  and   Joseph  H. 

Maddox. 

The  vendor*!  privilege  doei  not  extend  to  personal  property  which  hai  pasiedinto  the  bandi 
of  a  third  purchaser,  althoagh  inch  pnrchaaer  may  hare  known  of  the  embarrasaed  cir- 
cnmstancei  of  hii  immediate  vendor. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J,  Bonfard 
and  Finney,  for  plaintiflTs.  MoU  and  Frayser,  for  Maddox,  By  the 
court: 

Slibell,  J.  For  the  reasons  assigned  by  the  district  judge,  judgment 
affirmed. 

The  following  is  the  judgment  of  the  district  court : 

**  This  case  differs  from  that  of  Waters  4*  Co.  against  the  same  defendants, 
in  but  one  material  point.  The  plaintiflTs  sue  upon  the  original  obligations  of 
CrockeiU  Frost  4r  Co»t  given  as  the  price  of  the  Crescent  newspaper  establish- 
ment, alleging  an  assumption  by  /.  H.  Maddox  S^  Co.,  of  the  payment  of  the 
notes  sued,  for  the  payment  of  which  they  claim  a  prifilege  upon  the  materials 
of  said  establishment. 

''The  evidence  does  not,  in  my  opinion,  establish  any  assumption  of  the  debts 
of  Crockett,  Frost  Sf  Co,  by  /.  H.  Maddox  Sf  Co,,  and  the  vendors'  privilege  does 
not  extend  to  personal  properQr  which  has  passed  into  the  hands  of  a  third  pur- 
chaser. It  is  clearly  shown  that,  prior  to  the  institution  of  this  suit,  Maddox 
parchased  the  Crescent  newspaper  establishment,  *  including  the  types,  presses, 
fixtures,  circulation,  good  will,  &c.,  thereto  belonging.*  It  is  contended  that 
this  purchase  was  a  fraud  upon  the  vendor,  having  been  made  with  a  knowl- 
edge of  his  (the  vendor's)  rights,  out  of  the  usual  course  of  business,  to  the 
injury  of  plaintiflTs.  It  is  evident  that  Maddox  knew  of  the  embarrassments  of 
the  firm  of  Crockett,  Frost  8f  Co. ;  he,  perhaps,  knew  that  they  were  insolvent, 
and  it  is  not  improbable  that  he  may  have  known  that  the  plaintiflTs  were  their 
creditors,  but  it  is  by  no  means  certain  that  he  ¥ras  acquainted  with  the  nature 
of  theur  privilege. 


4M6  mTPREBfS  eotniT  of  LomsuN  a, 

Ratbs  ''Tbe  cue  of  Beck  4*  Co*  ▼•  Brady  et  af.,  is  referred  to  by  plaintifiV  eoun- 

Cnoenrr.  ^*  ^  authority  in  this  caie.  The  two  cases  present  scarcely  aoy  poioti  of 
resemblance.  Maddox  appears  to  have  the  means  of  meeting  hit  obtigatioin  (it 
least  the  contrary  is  not  pretended).  He  paid  not  only  a  fair  price,  but  one  &r 
above  the  value  of  the  establishment ;  and  he  cannot  be  said  to  have  pnrchued 
out  of  the  usual  course  of  business,  inasmuch  as  no  course  of  business  is  sbown 
to  prevail  in  relation  to  sales  of  this  character.  If,  instead  of  porchssing  a  nowi- 
paper  establishment,  Maddox  bad,  under  similar  circumstances,  pnrchued  i 
quantity  of  diy  goods,  hardware,  or  other  movables,  on  terms  corresponding  with 
the  usual  business  credits,  which  goods,  after  the  purchase,  had  been  removed 
to  another  store,  it  appears  to  me,  that  neither  his  possession  nor  title  couU  be 
disturbed.     See  C.  C.  1981,  2628. 

**  The  fact  that  a  newspaper  establishment  is  not  susceptible  of  conveoieBl 
removal,  ought  not  to  prejudice  the  rights  of  a  purchaser.  If  the  doctrine  con- 
tended for  by  the  plaintiffs'  counsel  be  correct,  then  no  sale  made  by  one  in  u 
actual  or  supposed  state  of  insolvency,  to  one  acquainted  with  the  fact,  wodd 
be  valid,  though  made  for  a  valid  consideration,  and  in  the  usual  conne  of  biui- 
ness.    See  12  L.  R.  263. 

**  Perhaps  the  defendant  ia  not  entitled  to  an  absolute  judgment  in  hit  &ver, 
but,  under  any  view  of  the  case  which  I  have  taken,  the  plaintiff  euMt 
recover. 

**  The  court  having  duly  considered  this  case,  for  the  reasons  assigned  in  ^ 
written  opinion  this  day  delivered  and  on  file,  it  is  ordered,  adjudged  ud 
decreed,  that  there  be  judgment  of  nonsuit  herein,  so  far  as  relates  to  pbintifi' 
claim  against  /.  H.  Maddox^ 


Lowe  and  Pattison  v.  Nelson,  Bradley  &  Co. 

This  action  was  broagbt  to  reeoTer  damagea  from  the  yendor  of  cotton,  on  the  giooad  As 
when  the  balea  were  opened,  it  was  discovered  that  the  cotton  was  '* country  dtDifei' 
HM :  It  is  indispensable  for  the  plaintiffs'  actbn,  that  they  shonld  prove  the  eiisteontf 
the  damage  at  the  date  of  the  sale,  and  shoold  show  the  extent  of  that  damage  wiA  nci 
reasonable  certainty  as  to  enable  the  oonrt  to  assess  the  Jost  redaction  of  price.  The  Ir 
den  is  on  the  plaintiffs  to  make  the  facts  reasonably  dear  and  certain. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  I 
N.  Ogden^  for  plaintiffs.    Benjamin  and  Mkout  for  defendants.    Bj  Ai 
court: 

Slidell,  J.  The  phiintifis  bought  of  the  defendants,  at  New  Orieoi 
twelve  hundred  and  five  bales  of  cotton,  for  which  they  paid  the  sum  of  tB,- 
343  41.  The  sale  was  made  in  the  month  of  August.  It  was  shipped,  in  thrt 
month,  to  Glasgow,  and  upon  examination  by  two  brokers  there,  after  Isndisi* 
they  gave  a  certificate  that  nine  hundred  and  sixty-eight  bales  were  **  eoaoo^ 
damaged,"  and  two  hundred  and  eighteen  were  in  so  bad  a  atate  that,  to  oski 
them  merchantable;  it  was  necessary  to  pick  and  recover  them.  Th^  eertifiaii 
that,  had  the  cotton  been  sound,  the  damaged  sokl  as  pickings  would  have  bs« 
worth  £127  7s.  id* ;  bat.  as  piekiogs,  it  was  worth,  and  brDugfat^  only  £6$  IU» 
Id.    They  also  certified  the  cost  of  picking  and  recovering  218  Mss  at  <€81  IS. 


VWV  OBIiBAire,  XOPSMBBB,  mt*  ui 

TT197  estimated  the  proper  allowwice  for  dunage,  on  the  749  bilei,  whieh  did        Lowi 
not  reqaire  picking  and  recovering*  at  £  13  1«.    They  thus  exhibit ''  a  lose  from       Nsiisoii. 
coontiy  damage  '*  of  £155  8«.  9d.    For  this  amount  the  plaintiflb  8ae«  alleging 
that  the  cotton  was  thus  unaound  at  the  date  of  ita  package. 

The  difltrict  judge  rejected  the  item  of  e£13  U»  on  the  749  balee,  conaidering 
the  alleged  damage  too  inaignificant  to  require  notice,  eapecially  as  it  waa  a  mere 
probable  estimate,  not  establitbed  by  actual  picking,  and  for  other  reasons  stated 
in  his  ofMnion.  As  the  claim  for  that  item  is  not  pressed  here  by  the  plaintiff,  it 
may  be  dismissed  without  further  remark.  Our  attention  will  be  confined  to 
the  reclamation  as  to  the  218  balea. 

It  must  be  obsenred,  in  the  outset,  that  it  is  indispensable  for  the  plaintiffs* 
aetion,  that  they  should  prove  the  existence  of  the  damage  at  the  date  of  the 
sale,  and  should  show  the  extent  of  that  damage  with  such  reasonable  certainty 
as  to  enable  a  court  to  assess  the  just  reduction  of  price.  The  burden  is  on  the 
phintiffs  to  make  these  focta  reasonably  clear  and  certain. 

We  have  examined,  with  great  care,  the  voluminous  testimony  offered  in  this 

cause.    In  some  respects,  it  is  conflicting;  in  others,  indefinite.     Hence  we 

'    shall  decline  deciding,  in  this  case,  whether  *«  country  damage  "  of  cotton,  in 

bales,  is  an  apparent  defect  within  the  meaning  of  the  2497  th  aiticle  of  the  Code. 

It  is  sufficient  for  the  purposes  of  this  suit,  to  say,  that  the  evidence  does  not 

'    establish  with  reasonable  certainty  the  extent  of  damage,  if  any,  that  existed  at 

the  date  of  the  sale.    To  explain  our  reasons  for  this  opinion,  aoroe  detail  is 

-    necessary. 

The  Glasgow  brokers,  on  whose  certificate  the  reclamation  is  based,  were 
'  examined  as  witnesses  under  commission.    They  concur  in  saying  that,  by 
**  country  damage,"  they  understand,  damage  received  before  the  bale  is  put  on 
board  ship ;  that  damage  incurred  by  exposure  to  rain,  in  New  Orleans,  would 
be  considered  by  them  as  *•  country  damage ;"  and  that  they  are  unable  to  dis- 
tinguish, at  Glasgow,  between  damage  before  arrival  at  New  Orleans,  and  dam- 
age after  arrival  at  New  Orleans,  by  any  visible  effect  upon  the  cotton  in  the 
bales.     Now  it  is  clearly  established,  by  the  concurrent  testimony  of  all  the  wit- 
y  nesses,  that  during  the  period  which  intervened  after  the  delivery  of  the  cotton 
to  the  plaintiffs,  and  the  completion  of  the  lading  on  shipboard,  there  was  much 
bad  weather.     £very  day,  say  the  witnesses,  there  were  heavy  showers,  which 
would  last  an  hour  or  two,  followed  by  a  hot  sun ;  and  portions  of  the  cotton 
were  oeceaaarily  exposed  to  it,  during  the  transit  from  the  press  and  while  on 
the  wharf,  where  it  was  not  protected  by  torpaulins.    It  is  also  proved,  by  sev- 
eral witnesses,  that  if  cotton  is  put  wet  on  board  of  ship,  it  is  apt  to  rot  the 
bagging,  and  cause  injury  to  the  contents  of  the  bale.    A  witoess,  of  much 
experience,  states  that  cotton  is  more  liable  to  injury  from  rain  in  warm  weather, 
and  when  it  has  attained  a  certain  age,  than  when  new.    Now,  when  we  con- 
sider that  this  cotton,  before  delivery  to  the  purchaser,  had  passed  through  the 
oanal  iospection,  classing,  and  approval  by  an  experienced  broker  selected  by  the 
plaiDtiffs,    and  was  considered  merchantable  by  the  pressman  and  the  weigher, 
and  yet,  upon  its  arrival  at  Glasgow,  a  portion  of  it  is  found  to  be  damaged,  in 
the  manoer  described  by  the  Glasgow  brokers,  it  is  certainly  more  reasonable  to 
Attribute  this  damage,  in  part  at  least,  to  the  exposure  to  rain  in  New  Orleans, 
after  deliveiy  to  the  purchaser,  than  to  suppose  its  entire  previous  existence, 
and  that  it  had  escaped  the  vigilance  of  the  broker,  the  weigher,  and  the  pur- 
chaser himself,  who  waa  in  the  yard  several  tunes  during  the  delivery  of  the 
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Lowe  it  therefore  seems  iDadmissiUe,  nnder  the  facts  of  tiiis  case,  to  aarametfait 

Nrxioit.  ^®  entire  damage,  aa  exhibited  at  Glasgow,  existed  at  the  time  of  the  dettvefy; 
while,  OD  the  other  hand,  if  some  of  the  bales  were  defective  at  the  date  of  the 
sale,  the  evidence  furnishes  ns  no  means  of  apportioning  the  damage  theo  elid- 
ing, and  that  which  occurred  in  consequence  of  the  sabeequent  exposure  to  ruD 
and  confinement  in  the  hold  of  the  ship.  No  attempt  to  make  such  appoHJon- 
meot  appears  to  have  been  made  by  the  district  judge. 

Aside  from  the  question,  whether  "  country  damage  "  is  an  apimrent  defect  of 
which  the  buyer  must  take  notice,  we  think  it  obvious  that  it  would  be  hif^j 
inconsistent  with  the  interests  of  commerce,  to  let  in  reclamation,  on  the  groQod 
of «« country  damage,*'  for  comparatively  small  amounts,  based  upon  ao  expattt 
inspection  in  a  distant  country,  after  the  expoaure  incident  to  shipment  and  tms- 
portation,  without  very  clear  and  conclusive  evidence.  And,  if  courts  demasd 
stringent  proof  in  such  cases,  it  will  lead  to  a  mercantile  vigilance  on  the  pot  of 
buyers,  and  will  probably  tend,  eventually,  to  the  advantage  of  all  parties  ista- 
eated  in  the  great  staple  of  our  country,  by  inducing  more  care  on  the  put  of 
carriers,  pressmen,  and  factors. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  reverBed,iDd 
that  there  be  judgment  for  the  defendants ;  plaintiffs  paying  costs  in  both  oooiti. 


Succession  of  Dufour. — ^On  an  Opposition  of  M.  Barneh 

JVidgei  Are  not  aathorized  to  tiipply  the  ple«  of  preBcription;  but,  after  the  time  reqnnic; 
■utaiDthat  pleafau  intenrened,  flight  evidence  of  ptTment,  or  of  the  piuoMmaad^ 
debt,  !■  ■olBcient  to  satiffy  the  mind. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J .  /.  Magu* 
for  opponent.     Bayne  and  Legendrct  for  curator.     By  the  court : 

RosT,  J.  This  is  an  appeal  from  a  judgment  dismissing  the  oppositioD  of  Jf* 
Bamett  to  the  provisional  tableau,  filed  by  the  curator  of  the  succMOtflt 
Dufour. 

The  claim  upon  which  the  opposition  rests,  beara  date  the  24th  FebrotfJ' 
1841,  and  the  opposition  was  filed  on  the  27th  May,  1852. 

Why  the  prescription  of  ten  years  was  not  pleaded  in  bar  of  the  Mtt* 
is  a  mystery  to  us,  although  we  are  of  opinion  with  the  district  judge,  thatiki 
plea  is  not  indispensable  to  the  success  of  the  defence.  It  is  true  thatju^ 
are  not  authorized  to  supply  the  plea  of  prescription ;  but,  after  the  tia^ 
required  to  sustain  that  plea  has  intervened,  slight  evidence  of  payment,  w^ 
the  remission  of  the  debt,  as  the  caae  may  be,  is  sufiScient  to  satiafy  the  oii^ 
The  evidence  in  the  record  and  the  long  silence  of  the  opponent,  raise  avioit* 
presumption,  that  the  claim  of  the  opponent  for  commissions  was  remitted  wfaai 
the  sale  was  rescinded,  and  he  settled  with  Dufour  for  the  actual  costs  incion^ 
in  making  it.  The  district  judge  acted  upon  that  presumption,  and  we  area* 
ble  to  say  that  he  erred.     Davenport  v.  Labauvc,  5  Ann.  141. 

Judgment  afilrmed,  with  coats. 
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L.  A.  GcmsT  V.  Rika  Brull  et  al.  ^"^  '^' 

AtthoQgh  die  law  prohibit!  a  wife  from  beooxningthe  inrety  of  her  hoaband,  yet,  if  after  her 
baaband'f  death,  the  boizow  money  to.  pay  his  debts,  she  will  be  boand  to  repay  it. 

APPEAL  from  the  Fourth  District  Ctfurt  of  New  Orleans,  Strawbridge,  J. 
Gedge  and  Hagam  for  plaiotiff.    J.  iS.  Whitaker,  for  defendant.    By  the 
court : 

Dunbar,  J.  This  suit  is  brought  to  recover  of  the  defendant,  Rika  Hems- 
heim,  now  wife  of  Israel  Brull,  91160,  with  eight  per  cent  interest  from  the 
2d  of  September,  1S51,  the  balance  alleged  to  be  due  on  one  of  three  several 
promissory  notes  secured  by  mortgage. 

The  defence  set  up  is,  that  the  said  notes  were  given  in  error,  without  con- 
sideration, and  were  obtuned  by  fraud.  The  defendant  further  alleged,  that 
■he  had  ahready  paid  two  of  these  notes  in  ignorance  of  her  rights ;  pleads  the 
■ame  in  reconvention,  and  prays  that  the  note  sued  on  may  be  cancelled. 

The  district  judge  ordered  the  note  sued  to  be  cancelled,  and  the  mortgage  to 
be  erased.  He  further  gave  judgment  for  defendant,  for  the  sum  of  $1600, 
with  interest  from  the  1st  of  December,  1851 ;  and  the  plaintiff  has  appealed. 

It  appears  that  the  defendant,  Rika  BndL  then  the  wife  of  Joseph  HemS" 
heim,  on  the  26th  of  January,  1843,  in  the  Parish  Court  of  New  OHeans,  in  a 
■Qit  for  separation  of  property,  obtained  a  judgment  against  her  husband  for 
$4125,  with  interest  from  the  26th  of  January,  1843.  and  that  afterwards,  on 
the  28th  of  February  of  the  same  year,  the  said  judgment  was  satisffed  to  the 
extent  of  $3359  65,  by  a  sale  add  transfer,  from  the  husband  to  the  wife«  of 
all  the  effects,  goods,  wares  and  merchandise,  furniture  and  fixtures,  contained  in 
a  house  and  store  on  New  Levee  street.  No.  82. 

Several  years  after  this  period,  Joseph  Hernsheim^  the  husband,  removed  to  Ro- 
ma, in  Texas,  his  wife  remaining  in  New  Orleans.     It  is  shown  that  he  was  then 
extensively  engaged  in  commerce  when  he  died,  in  April,  1849,  leavina;  a  large    . 
property  in  Texas,  but  at  the  same  time  owing  debts  to  a  considernble  amount.  *- 
The  defendant,  his  widow,  qualiiied  as  administmtrix  upon  his  estate  in  Louis- 
iana, which  was  small,  and  another  person  qualified  as  admioistrntor  in  Texas. 

Amongst  the  creditors  who  were  pressing  for  their  money,  both  in  this  city 
and  in  Texas,  was  Goldsmith,  Haber  Sf  Co.,  who  had  a  claim  agsiost  the 
deceased  for  S6600.  The  administrator  in  Texas  came  to  New  Orieans,  and, 
"With  the  assistance  of  the  plaintiff,  Gunst,  and  the  defendant,  effected  a  com- 
promise of  this  debt,  for  $4000.  The  plaintiff  advanced,  for  defendant,  the 
moQ.ey  that  was  necessary;  and,  to  secure  the  repayment  of  which,  she  execu- 
ted the  three  several  notes  before  mentioned,  payable  to  the  order  of  Aaron 
J^ankn  who  endorsed  and  delivered  them  to  the  plaintiff. 

Frank,  upon  being  examined  as  a  witness,  states,  that  Mrs.  Hemsheim  took 
him  herself  to  the  notary  to  sign  the  act  of  mortgage ;  that  he  endorsed  the  notes, 
and,  by  her  order,  delivered  them  to  GuruU  It  appears  from  other  testimony, 
that  the  defendant  admitted,  that  the  money  to  effect  this  settlement  had  been 
advanced  to  her  by  Gunst ;  that  she  had  given  to  him  her  three  notes,  secured 
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bf  noitgige,  to  indemiiify  hhm  and  ibit  ilis  owed  Sll60oa  tba  i 
WnvL.       C^  Inknce  now  daimed  bj  phintiff. 

We  cao  see  nothiog  improper  or  uobwlvl  io  dn  111— iImm,  eidiflr  on  the 
put  of  the  pluotiflr  or  the  defeodaol,  except  the  defeaee  die  now  makes  to  tfaa 
aait.  It  is  tme,  she  mar  not  have  beeo  legdy  boaml  to  paj  the  deto  of  her 
deceased  hnsbaod ;  bat,  if  she  desired  to  do  so,  and  borrowed  asooej  for  that 
purpose,  she  is  boond,  as  weO  io  law  as  io  raora&ty,  fiir  its  repayoBBot.  Ait 
2412  of  the  Civil  Code,  prohibits  the  wife  from  becoming  the  sorety  of  her 
husband  whilst  living:  but  there  is  no  Isw  that  prohibits  her  from  the  pay- 
ment of  his  debts  after  his  death,  if  she  thinks  proper. 

It  is,  moreoTer,  proved  in  this  case,  that  the  defendant  has  received  very  coo- 
siderable  sums  of  money  from  the  succession  of  her  husband,  both  in  Texai 
and  Louisiana.  We  do  not,  however,  consider  this  material,  except  ao  fsr  ss 
the  expectation  of  the  receipt  of  these  funds  may  have  inflneoced  her  in  aasum- 
ing  the  responsibility  of  discharging  her  husband's  debts,  and  is  a  strong  circum- 
stance, io  coonectioD  with  others,  to  show  that  no  imposition  or  fraud  has  bees 
practiced  upon  her  by  the  plaintiff,  as  she  now  alleges.  We  cannot  sgree  with 
the  district  judge  in  his  opinion  that  the  defendant  is  an  ignorant  woman*  who 
has  been  imposed  upoo.  We  think  it  more  probable  from  the  evidence,  that  die 
sudden  change  in  her  disposition  to  pay  the  debts  of  her  deceased  husband,  hss 
been  owiog  more  to  the  circumstance  of  her  having  taken  a  new  spouse,  thsa 
to  her  ignorance. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  tfas 
district  court  be  reversed,  aod  that  there  be  judgment  against  the  defendant, 
Rika  BrulU  in  favor  of  the  plaintiff,  for  $1160,  with  eight  per  cent  interest  fraai 
the^d  of  September,  1851,  and  that  his  mortgage  be  recognised  as  prayed  ibr 
in  his  petition,  with  costs  in  both  courts. 


Sarah  Ann  H.  Allen  v.  George  Landreth  et  al. 

Where  the  order  of  appeal  wai  granted  on  the  petition  of  a  married  woman,  onanthorized  by 
her  bosbaod  or  the  conrt,  and  where  she  and  her  lorety  signed  tlie  appeal  bond  witfaoat  her 
haiband'i  aathorizatioo,  the  appeal  will  be  dicmiaied. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferaon,  Clarkt^  J.  Woljc 
and  Singleton,  for  plaintiff.     McCay,  for  defendant. 

This  suit  was  commenced  by  injunction,  and  the  wife  was  duly  author^ed  by 
her  husband  to  institute  it.     By  the  court : 

Dunbar,  J.  A  motion  to  dismiss  this  appeal  has  been  filed,  upon  the  ground 
that  the  plaintiff  and  appellant,  a  married  woman,  has  not  been  authorized  hy  her 
husband,  or  the  court,  to  take  an  appeal. 

It  appears,  that  the  order  of  appeal  has  been  granted  in  this  case  upon  the 
petition  of  a  married  woman,  without  the  authority  of  her  husband,  or  the  court, 
as  is  stated  in  the  above  motion,  and  we  further  find,  that  she  and  her.  surety 
executed  the  appeal  bond  without  any  authorization  from  the  husband.  The 
appeal  must  therefore  be  dismissed.  Code  of  Practice,  art.  106,  107.  German 
V.  Btrgham^  1  R.  R.  230.  Same  v.  Same^  2  R.  R.  282.  Curry  w.  JhuUey, 
6  R.  R.  77.    Bray  v.  Bynam,  2  Ann.  879. 

Appeal  dismissed. 
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The  City  of  New  Orleans  v.  Miller.  ' 

TbeevUtobe  oppressed  by  the  act  of  19th  March,  1835,  Entitled  an  act  to  prevent  gambling, 
was  the  gwning  hoaie  with  Its  capital,  always  ready  for  play.  Whether  the  capital,  or 
stake,  is  owned  or  furnished  by  the  huase,  or  made  up  at  the  time  by  the  players,  the 
offence  is  the  same.    Htld :  Therefore,  that  the  game  of  Keno  is  within  the  statute  of  1839. 

The  municipal  authority  of  the  city,  has  no  power  to  impose  a  penalty  on  that  which  the 
law  of  the  State  has  made  punishable  as  an  oifence. 

APPEAL  from  the  first  Justice  of  the  Peace  for  the  Parish  of  New  Orleans, 
D.  Byrne,  Justice. 

E,  T.  Parker  and  M,  A.  Foute,  for  plaintiff.  "  The  case  of  TWuniciptf i% 
No.  One  v.  Wilson,  6  Ann.  747,  is  fully  'applicable  to  this  ofience ;  it  comes 
within  that  class  of  nuisances  aguibst  the  public  order,  not  included  in  the  statute, 
which  it  is  the  duty  of  the  city  to  suppress,  and  for  which  the  power  has  been 
4e]egated  by  the  Legislature." 

^.  RoseliuSf  for  defendant.     By  the  court : 

EusTis,  C.  J.  This  suit  is  instituted  for  the  recovery  of  a  penalty  of  one 
hundred  dollars,  for  the  violation  of  an  ordinance  of  the  late  General  Council  of 
New  Orleans,  passed  on  the  19th  November,  1846.  The  appeal  is  taken  by 
the  city,  from  the  decision  of  one  of  the  magistrates  of  New  Orleans.  He 
decided,  that  the  ordinance  under  which  the  penalty  was  claimed,  was  null  and 
void  ;  that  the  act  for  which  it  was  sought  to  be  enforced,  was  an  offence  under 
the  penal  laws  of  the  State,  and  that  the  municipal  power  of  the  city  had  no 
authority  to  impose  a  penalty  on  that,  which  the  law  of  the  State  had  made 
punishable  as  an  offence. 

The  ordinance  provides,  that  it  shall  not  be  lawful  to  keep  within  the  limits 
of  the  city,  the  game,  or  games,  called  keno,  or  lotto,  or  any  other  gambling 
games  of  hazard,  or  to  allow  such  game,  or  games,  to  be  played  on  any  occu- 
pied premises,  under  a  penalty  of  one  hundred  dollars. 

It  is  evident  from  the  other  parts  of  this  ordinance,  and  from  the  construction 
which  it  has  always  received,  that  the  effect  of  the  ordinance  was  to  be  the  sup- 
pression of  gaming  in  this  form,  or  of  playing  the  games  mentioned,  for  money. 

Our  impression  is,  that  the  offense  of  keeping  the  game  of  keno,  is  punishable 
under  the  act  of  March  19th,  1835,  entitled  an  act  to  prevent  gambling.  That 
act  evidently  purports  to  prohibit  and  punish  the  keeping  of  gaming  houses.  The 
terms  used  in  it  of  banking  house,  or  banking  games,  present  no  difficulty  what- 
ever 88  to  its  meaning.  The  evil  to  be  suppressed,  was  the  gaming  house,  with 
its  capital,  always  ready  for  play.  Whether  the  capital,  or  stake,  is  owned,  or 
famished  by  the  house,  or  made  up  at  the  time  by  the  phiyers,  the  evil  is  the 
same,  and  the  offense  is  the  same. 

This  game  of  keno  we  understand  to  be  of  the  latter  description ;  it  is  conse- 
quently within  the  statute  of  1835. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with  costs. 
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F.  M.  FisK  V.  Abram  Haber. 

Where  a  person  owned  adjoining  lota,  and  made  doon  and  windows  in  tbe  wall  wUek 
divided  them,  a  purchaser  of  one  of  the  lots,  at  the  succession  sale,  cannot  claim  the  door  , 
and  window  openings  as  a  right  of  senritude.    The  purchaser  acquired  the  wall,  in  onnminB, 
and  the  previous  destination  du  pert  defamiHe,  resulting  from  the  openinga,  waa  abrogated 
by  the  sale. 

The  servitude  of  passage  claimed,  is  not  a  continooas  servitude,  and  could,  und^r  no  carcDB- 
stances.  result  from  the  destination  of  the  pere  dtfawilU. 

APPEAL  from  ibe  FiAb  District  Court  of  New  Orleans.  Buchanan.  J. 
BarlUtUn  for  plHinliff*.  Article  765.  *'  If  the  proprietor  of  two  eetarea, 
between  which  there  exist  Rti  apparent  sign  of  servitade,  sell  one  of  thoM 
estates,  nnd  if  the  deed  of  sale  be  silent  respecting  the  servitude,  the  aame  ahafl 
continue  to  exist,  actively  or  passively  io  fiivor  or  upon  the  estate  which  hat 
been  aoid."  • 

I'bis  law  seems  to  be  too  clear  and  positive  to  admit  of  doubt  or  argumeot-^It 
applies  directly  to  the  case  before  the  court.  The  reasons  given  by  the  court 
below  for  its  judgment  in  fnvor  of  the  defendant,  do  not  touch  it.  But  id  addi> 
ton  to  these  provisiooy  of  the  code,  which  seem  too  clear  to  require  supiioitar 
loterpretiition,  there  nre  decisions  of  this  court  which  are  applicable  to  tbe  eaae 
at  bar,  and  strengthen  the  position  we  assume.  See  the  case  of  Alexttndtr  v. 
BogheU  4  L.  R.  312.  BaUon  v.  KirkmaTi,  5  R.  R.  16.  Durtll  v.  BaUl^amc 
el  a/.,  1  Ann.  407.  This  last  case  was  precisely  similar  to  the  present  one  in  al 
the  important  fncts.  The  sale  of  both  lots  was  made  at  the  aame  time,  and  was 
aiient  with  regard  to  the  servitude.     The  court  held  that  it  continued  to  exirt. 

Ducros^  Jr.^  for  defendant.  It  ia  manifest,  from  tbe  report  of  tbe  tri- 
bune Albisson,  (motifs  and  discours  du  Code  Civil,  vol.  1,  page  327);  Mar- 
cad  6,  vol.  2,  p.  690  ;  Ztichariue,  vol.  2,  p.  87,  and  from  the  decision  of  the  Royal 
Court  of  Lyon,  of  the  11th  of  June,  1831,  that  aiticle  765  of  the  LouiaiaBi 
Code,  which  is  a  litersl  transcript  from  art.  694,  C.  N.,  does  iM>t  relate  totke 
destination  of  tbe  pater-famiiias. 

By  the  court : 

RosT,  J.  Tbe  servitudes  claimed  by  the  appellant,  are  to  be  ezeroMd 
through  doors  and  windows  io  a  wall  standing  on  the  division .  line  between  ba 
lot  and  that  of  the  defendant.  Every  such  wall  is  preaoroed  to  be  in  oominoa, 
if  there  be  no  proof  to  the  contrary.  C'  C.  673.  For  want  of  any  ancb  ptosi 
in  this  case,  we  must  assume  that,  at  the  probate  sale  of  those  two  lots,  madeii 
the  succession  of  Joseph  Tahanyt  who  in  hia  life  time  owned  both,  the  pot* 
chasers  acquired  this  wall  in  common,  and  under  that  state  of  iaeta,  the  ] 
destination  dupere  defamille  resulting  from  the  openings  Tahony  had  \ 
the  wall,  was  abrogated  by  the  sale  of  an  undivided  half  of  it  to  the  defeiKkBti 
and  the  case  is  to  be  determined  under  article  681  of  the  Code. 

Under  the  express  provision  of  that  article,  tbe  defendant  might  have  tmm- 
polled  the  plaintiff  to  close  all  the  openinga  in  the  common  wall,  and  rested  be 
buildings  upon  it ;  but  it  was  optional  with  him  so  to  do,  or  to  give  up  tha  n|^ 
of  common,  jind  erect  a  new  wall  as  he  has  done.  The  plaintiff  has  no  cau«e  «C 
action  against  him-  See  CueLinv.  Renaud,  19  Sirey,  2d  part,  277.  It  inaiy  be 
observed  that  the  servitude  of  passage  claimed,  is  not  a  continuous  serritade«  and 
oonld,  under  no  circumatances,  result  from  the  destination  of  th^ pere  tic  J^em^ 

me. 

Judgment  affirmed  with  costs. 
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DiGGS,  McKeever  &  Co.  V.  S.  6.  Staples. 

A  party  who  ■eeki  to  make  another  liable  for  the  debt  of  a  third  peraon,  moat  prove  anch 
liability  with  reaaonable  certaiDty,  or  he  cannot  recover. 

APPEAL  from  the  Fifth  DiBtrict  Court  of  New  Orleaos,  Buchanan,  J. 
Kelly,  Rod  Spring  and  Halsey,  for  phiiotiffs.     Elmore  and  King,  for  defen- 
dant.   By  the  court : 

BuNBAft,  J.  This  suit  is  brought  to  recover  the  amount  of  a  bill  for  groceries, 
sold  by  plaintiffs  to  T.  B.  Staples,  defendant's  brother,  the  articles  being  furnished 
for  a  sawmill  situated  on  Wolfe  River,  near  the  Bayou  of  St.  Louis,  in  the 
State  of  Mississippi. 

The  defendant,  Solomon  O,  Staples^  is  sought  to  be  made  liable,  on  the 
groond  of  an  implied  promise  on  his  part,  to  pay  for  the  goods  sold. 

The  district  judge  thought  the  evidence  sufficient,  and  gave  a  judgment  for 
the  plaintiff  for  the  sum  demanded,  from  which  the  defendant  has  appealed. 

The  only  witness  to  sustain  this  implied  promise  of  the  defendant,  is  the 
clerk  of  the  plaintiff;  who  says :  **  The  goods  were  sold  to  T.  B  Staples ; 
be  gave  the  order  for  the  goods  ;  he  told  me  he  would  pay  for  the  goods  by  an 
order  on  Tillerton ;  he  gave  me  the  mark  for  the  goods,  *  T.  B.  Staples,^ 
T.  B.  Staples  bought  on  the  first  occasion  for  cash,  and  on  the  second  bill  wit- 
ness refused  to  sell  to  him,  as  he  had  not  paid  for  the  first.  T,  B.  Staples 
then  said  he  would  give  him  an  order  on  Tillerton^  who  owed  him."  The  wit- 
ness further  says,  **  that  he  would  not  have  given  him  the  second  bill  of  goods, 
noless  he  bad  given  the  order  on  Tillerton,  or  some  other  security  equally  as 
food.  The  order  on  7\llerton  was  to  have  been  the  consideration  of  the  sale 
that  was  made  on  the  23d  of  January,  1850." 

The  bill  of  this  date  is  for  $515  27,  being  the  principal  part  of  the  account 
sued  on,  the  whole  amount  being  $672  57,  exclusive  of  interest.  The  same 
witness  testifies,  **  that  the  defendant  had  been  in  the  habit  of  purchasing  sup- 
plies from  plaintififs,  for  his  sawmill ;  that  he  came  to  the  store  of  plain tifi^s,  and 
saidt  that  he  had  sold  out  the  m'dl  to  his  brothers,  and  told  the  plaintiffs  'to  let 
them  have  what  they  wanted.*  Defendant  did  not  make  a  direct  promise  to  pay 
the  debt  of  his  brothers ;  but  witness  considered  the  defendant's  introduction, 
*  to  let  his  brothers  have  what  they  wanted,'  was  an  obligation  on  his  part  to  pay. 
Witness  would  not  have  delivered  the  goods,  had  not  defendant  introduced  his 
brother  to  him." 

There  appean  to  be  a  manifest  discrepancy  m  this  testimony.  The  witness 
teDs  us  first,  that  he  would  not  have  let  T.  B.  Staples,  the  brother  of  the 
defeodaot,  have  the  second  bill  of  goods,  for  $515  27,  but  for  the  promised 
order  on  TUlerUm,  or  some  surety  equally  aa  good ;  and,  afterwards,  he  tells  us 
that  be  would  not  have  sold  them  to  him,  but  for  the  request  of  the  defendant 
to  let  his  brothers  have  what  they  wanted. 

This  evidence  seems  to  us  too  uncertain  to  raise  an  implied  promise  on  the 
pert  of  the  defendant,  to  pay  for  the  goods  sold  to  his  brothers.  There  is  no 
iJOtMiiin  to  say,  that  there  was  aa  expreM  premise  to  pay.  Had  the  plaintiff  or 
bit  derk  rsqnlrsd  il,  it  is  fasy  prabaUe  the  d«fendaat  would  have  assumed  pay- 
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Dims         meDt  for  the  goods  withoot  heMtttioo ;  if  ao,  the  pnda  being  nld  it  hk  ipedil 
g^  *'  iostaiice  and  request,   there  woald  hare  been  a  snflicient  ooosidentioQ  for  im 

express  promise.  It  is  impossible,  with  any  certainty,  to  lefl  what  miy  hare 
beeo  the  ioducemeot  of  the  pUiotiflf.  In  tlie  case  of  Boyd  w.  SapfingUmt 
Watts'  Reports,  4th  vol.,  p.  247,  the  Supreme  Court  of  Peoosylvaoia  decided, 
•'  that  a  request,  by  a  father,  to  a  physictao,  to  attend  his  sod,  then  of  full  ige, 
and  sick  at  the  father's  house,  raises  no  implied  promise  on  the  part  of  the 
father  to  pay  for  the  services  rendered.** 

A  party  who  seeks  to  make  another  liable  for  the  debt  of  a  third  person,  moa 
prove  such  liability  with  reasonable  certainty,  or  he  cannot  recover.  Thiflpris- 
ciple  has  beeo  repeatedly  recognized  by  this  court. 

Taking  this  view  of  the  case,  we  do  not  consider  it  material  to  examioe  into 
the  question,  whether  there  are  any  corroboralini;  circumstances  to  sopporttbe 
testimony  of  this  Bio;;!e  witness,  as  required  by  the  2257  artide  of  the  CnH   I 
Code,  where  the  matter  in  dispute  exceeds  five  hundred  doDars. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
district  court  be  reversed,  and  that  there  be  judgment  for  the  defendaot, » in 
case  of  nonsuit,  with  costs  in  both  courts. 


Blanchard  r.  Davidson. 

Where  the  claim  for  rent  is  based  opon  the  mere  oocapancy  of  the  defendant,  withoatpnof 
that  this  oocopancy  was  aj  lessee,  or  sub-lessee,  a  proTisional  seizore  cannot  be  n 


APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Clarke,  I 
Michel^  for  plaintiff.     Gainnie  and  ffayaes,  for  defendant.     By  the  court: 

Slioeli.,  J.  The  petition,  which  is  vague  and  obscure,  does  not  allege i 
rekition  of  lessor  and  lessee  between  the  pbintiflf  and  the  defendant,  Dor  ibj 
such  state  of  facts  as  would  create  the  lessor's  privflege  upon  the  morabta 
belonging  to  Davidson,  and  existing  on  the  property  described  in  the  petitioi- 
See  Fisk  v.  Morris,  11  R.  R.  280. 

In  the  absence  of  a  privilege  there  was  no  foundation  for  the  writ  of  pron- 
ional  seizure. 

If  the  plaintiff  was  not  entitled  to  a  provisional  seizure,  his  claim  to  saeDai^- 
soa,  in  this  action  in  the  parish  of  Jefferson  also  fiuls,  the  defendant  being  a  res*, 
dent  of  New  Orieans. 

It  is  to  be  observed,  that  our  remarks  are  confined  to  the  claim  presented  is 
the  petition,  which  is  merely  for  a  personal  judgment  for  a  sum  of  money,  with 
the  privilege  of  lessor,  without  any  distinct,  intelligible  averments,  showing  thti 
Davu/soa  occupied  the  premises^as  lessee  or  sub-lessee  during  the  time  for  which 
rent  is  claimed. 

From  the  eridence  taken  at  the  trial,  it  seems  that  the  claim  for  compenn* 
tioD  for  the  use  of  the  premises,  is  based  upon  the  defendant*s  mere  occapancy 
of  the  premises.  See  the  case  of  Fisk  v.  Morris,  above  cited.  We  are  there- 
fore of  opinion,  that  the  defendant's  exception  and  motion  to  set  aside  the  pro- 
visional seizure,  should  have  been  sustained.  See  C.  C.  2675,  2676i  2639. 
2640.     C.  P.  287. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  revenad, 
die  proTisional  seizure  be  set  aside,  and  the  petition  be  diamisBed,  as  in  csbs  of 
DODiQit,  the  plaintiff  to  pay  costs  in  both  couita. 
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Adam  Frederick  v.  Etienne  Brulard, 

* 

A  fonreyor  ordered  to  trace  a  line  under  a  former  survey,  U  bomd  to  follow  it,  without 
regard  to  the  title  papers,  or  the  variations  of  the  compass. 

APPEAL  from  the  District  Court  of  the  parish  of  Plnqueinine,  Roaatau^  J. 
Lombard,  for  plaintifT.  Foulkouse,  for  defendant.  By  the  court : 
RosT,  J.  This  was  originally  an  action  of  homage.  This  court  determined, 
that  the  true  boundary  between  the  land  of  the  plaintiff  and  that  of  the  defend- 
ant, wns  the  division  line  represented  on  a  plat  of  survey  of  those  lands  made  by 
fiarthelemy  Lafon,  on  the  15th  April,  1806;  and,  as  it  did  not  appear  from  the 
evidence,  that  the  marks  showing  the  position  and  course  of  that  line  were  still 
visible,  the  case  was  remanded  for  the  purpose  of  having  that  line  traced,  and 
of  putting  the  parties  in  possession  under  it. 

When  the  case  returned  to  the  district  court,  the  surveyor  general,  on  the 

motion  of  the  plaintiflf 's  counsel,  was  ordered  to  establish  said  line  in  conformity 

with  the  decree  of  this  court.    In  obedience  to  this  order,  the  boundary  line 

was  established  by  the  deputy  surveyor,  Harrison,  as  running  N.  18  deg.  E.  at 

fhe  time;  and  he  returned  the  plat  of  survey  into  court,  together  with  the  proces 

verbal  of  bis  field  operations.     The  plaintiff  then  took  the  following  rule  :  "On 

motion  of  Leicis  Lombard,  Esq,,  of  counsel  for  plaintiff,  and  on  giving  the  court  to 

understand  and  be  informed  that  M.  Harrison,  deputy  surveyor  of  Lewi9  Brin- 

gier.  Surveyor  General  of  the  State  of  Louisiana,  had,  on  the  22d  of  January, 

1652,  filed  a  plat  of  survey  and  a  proces  verbal  of  his  operation  in  establishing 

the  line  of  division  between  Brulard  and  Frederick's  estates ;  that  on  said  plat, 

he  represents  the  line  North,  sixteen  degrees  East,  in  1851,  in  red,  and  the 

Uoe  North,  eighteen  degrees  East,  in  1851,  by  a  black  line,  and  represents  said 

line  to  be  the  line  in  dispute,  and  reports  it  to  be  such. 

It  is  oi*dered  by  the  court,  that  Etienne  Brulard,  the  defendant,  do  show 
cause,  on  Saturday,  the  3l8t  day  of  January,  1852,  why  the  red  line  above 
described,  should  not  be  established  as  the  one  described  by  Barfhelemy  Lafon, 
in  the  plat  of  the  15th  April,  1806,  as  dividing  the  estates  of  Etienne  Brulard 
and  Adam  Frederick. 

The  answer  to  this  rule  was,  that  it  assigns  no  error  in  the  survey,  and  sets 
forth  DO  grounds  or  reasons  for  setting  aside  or  altering  the  report  of  the  sur- 
veyor. It  contains  also  a  prayer,  that  the  report  be  homologated  and  the  parties 
put  in  possession  under  it. 

The  defendant  prevailed,  and  the  plaintiff  has  appealed. 
A  great  many  objections  have  been  raised  in  argument,  which,  it  is  manifest 
uoder  the  pleading,  we  cannot  notice.  The  rule  taken  by  the  plaintiff,  assumes 
the  capacity  of  the  deputy  surveyor,  and  that  the  survey  was  regularly  made 
and  returned  into  court;  and  merely  suggests  that  the  red,  and  not  the  black 
line  on  the  plat,  is  the  true  line  of  division.  No  evidence  whatever  has  been 
adduced  in  support  of  that  position,  but  the  plaintiff  *s  counsel  has  attempted  to 
prove  it  by  astronomical  calculations.  And  it  may  be  conceded,  that  he  has 
ihown,  that  the  surveyor  did  not  remain  on  the  spot  a  sufficient  time  to  ascer- 
ain  the  exact  variation  of  the  compass  there,  on  the  day  he  went.  This,  how- 
tver*  is  of  very  little  consequence.    He  states,  that  he  proceeded  in  the  survey 
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FMoifticK  with  the  aMistance  of  A.  D.  H6m6coiirt,  aoodier  practical  fnrvflycr;  dntaftv 
BftULARD.  careful  search,  they  diaoorered  the  bomes  planted  by  Lalbn,  on  die  dirinoBBai, 
in  1806 ;  and  Chat  he  conformed  to  them  in  making  the  anrrey. 

There  is  nothing  in  the  record  to  disprofe  the  dpclaration  of  the  rarveyor.  tint 
the  landmarks  found  by  him  were  those  of  Lafon's.smrey;  and  dis  fact  ii not 
even  pnt  at  issne.  It  mast,  therefore,  be  assumed  to  be  trae.  Aad  itiidtiii 
that,  the  old  division  line  having  been  fonnd,  the  surveyor  was  bonod  to  firibw 
it  without  regard  to  the  title  papers,  or  the  variation  of  the  compass.  Zeria^ 
V.  Harang,  17  L.  R.  349. 

Whether  the  surveyor  gave  aatiafactory  reasons  for  the  difference  batWMsft* 
present  bearing  of  the  line,  and  that  indicated  by  the  |danofIiafiui,iiqiile 
immaterial.  The  guidance  of  the  stars  is  not  resorted  to,  when  the  pith  ti  hi 
followed  is  visible  on  the  earth. 

Judgment  affirmed,  with  costs. 


Stillman  V.  Waterman. 

The  admiflBion  in  the  aniwer,  that  services  were  rendered,  is  not  an  admiision  of  ftoTTiliL' 

APP£AL  from  the  Third  District  Court  of  New  Orleans.  Kamd|^l 
StocUm  and  SUeU^  for  plaintiflf.  £.  H.  DwrdL,  for  defendant  Qylb 
court : 

Slidell,  J.  We  think  the  district  judge  did  not  enr  in  telling  thejaryiAri 
the  defendant's  answer  admitted  the  rendition  of  the  services  alleged  ia  tbep* 
tion,  but  not  their  value. 

The  only  remaioing  question  In  the  caae  is,  whether  the  amount  psid  \fi^ 
defendant  is  a  sufficient  compensation  for  the  services  rendered  tohimbji* 
plaintiff.  The  sum  awarded  by  the  jury  seems  to  us  low;  but  we  are  aotp*' 
pared  to  say,  that  the  verdict  is  so  manifestly  erroneous,  as  to  anthoiiMi 
reversal. 

Judgment  affirmed,  with  costs. 


7b6fittl 

^ii£l  F.  PiLLOT,  wife  of  J.  Barisiem,  v.  T.  M.  Cooper,  Cantor. 

A  person  wbose  property  has  been  fold  without  his  oonient,  may  appeal  firoa  t  ^flB*" 
affecting  the  property,  althoagh  no  party  to  the  suit,  under  art.  C.  P.  571. 

APPEAL  from  the  Third  District  Court  of  the  Pariah  of  Jefferson,  Qt^^ 
Charles  Fitz,  for  C.  Fraisse,  appellant.     /.  /.  MuJiel,  fiir  plaiatilL  A 
the  court : 

KosT,  J.  The  defendant,  as  curator  of  the  succession  of  Toriek  FM^ 
in  the  possession  of  the  steamer  Daniel  Boon,  which  was  the  joint  propciQ  * 
Pnvat  and  Casar  Fraisse,  The  plaintiff  claimed  the  boat  from  him  vb^  ^ 
sale  to  her,  by  Privat  acting  for  himself  and  as  agent  of  Frause* 


*PlaintiS;  in  effect,  requested  the  ooart  to  instmct  the  jury,  that  as  the  platstiff  aD^ 
the  services  to  be  worth  f  500,  and  as  it  Was  not  denied,  it  mast  be  ooaaiderad  as  adatfw 
that  the  sei-vices  were  worth  that  sum.  The  coort  refascd ;  and  iBStncted  As  joiy*  ^ 
*'  the  defendaut  admitted  the  fervtces ,  bat  not  their  value*"  ^ 
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The  BDfwer  oontaiDS  a  genenl  deoud,  and  an  averment  that  the  sale  alleged       Poaot 
it  a  fergery,  or  was  otherwise  obtaioed  by  fraud.  Coopsr 

The  signature  of  PrwaU  to  the  act  of  sale,  was  proved,  by  a  comparisoo  of 
haodwrttiog  with  a  signatare  in  n  notarial  act,  which  is  not  in  the  record,  and 
upon  that  evidence  there  was  judgment  in  tavor  of  the  plaintiff,  for  the  steamer. 

FraxiMt  took  a  suspensive  appeal,  on  the  ground  that  he  is  aggrieved  by  the 
jadgment ;  and  alleges,  as  errors,  that  under  the  defence,  the  signature  of  Privat 
is  not  sufficiently  proved ;  that  there  is  no  evidence  of  the  authority  of  Privat 
to  sell  his  half  interest  in  the  boiit ;  that  he  never  gave  such  authority,  and  that 
the  judgment,  if  executed,  would  work  him  an  irreptirnble  injury. 

The  appellant  lives  in  Vicksburg.  There  is  nothing  to  show  that  he  had 
notice  of  this  suit ;  and  it  is  true,  as  he  alleges,  that  the  record  cootuios  no  evi- 
dence of  the  nurhority  of  Privat  to  sell. 

It  would  seem,  on  the  contniry,  that  Privat  continued  to  have  the  control  of 
the  boat,  after  the  alleged  sale. 

We  think  this  a  proper  case  for  the  application  of  article  571  of  the  Code  of 
Practice,  and  that  the  ends  of  justice  will  be  promoted  by  reversing  the  judg- 
ment, so  fur  RS  appealed  from,  and  remanding  the  case,  to  be  tried  between  the 
appellant  and  the  plHintiflT. 

It  is  ordered  that  the  judgment,  so  far  as  appealed  from,  be  reversed,  and  the 
case  remanded  for  further  proceedings  between  the  appellant  and  the  plaintiff, 
who  is  adjudged  to  pay  the  costs  of  the  appeal. 


Joseph  A.  Wilder  v.  Elias  Brush. 

An  arrest  will  He  for  damages  for  any  ix^ory  sastaiaed  by  the  plaintiff,  either  in  hit  person 
or  property. 

APPEAL  from  the  Fourth  District  Conrt  of  New  Orleans,  Strarobridge,  J. 
Marr  and  Roberts,  for  plaiutiff.     L.  E.  Simonds,  for  defendant.     By  the 
court : 

Dunbar,  J.  This  is  a  suit  brought  against  the  defendant,  a  citizen  of  this 
State,  to  recover  dtimages  for  false  imprisonment.  The  plaintiff  in  this  case 
corouneoced  his  action  by  an  arrest  of  the  defeodunt,  who  took  a  rule  upon  him 
to  set  aside  the  an'est,  upon  the  ground  that  the  demand  of  the  plaintiff  is  «r 
delicto  or  for  damages  for  an  injury  to  his  person  and  reputation ;  and  that  the 
law  does  not  permit  an  arrest  in  such  an  action  fur  damages. 

The  district  judge  made  the  rule  absolute,  and  discharged  the  defendant  from 
arrest ;  from  which  judgment  the  plaintiff  has  appealed. 

The  Code  of  Practice,  article  214,  provides,  that  **  such  arrest  may  be  ordered 
ID  all  deiTiands  brought  for  a  debt,  whether  liquidated  or  not,  when  the  term  of 
paymeot  has  expired,  and  even  for  damages  for  any  injury  sustained  by  the 
plaiDtiiT,  either  in  his  person  or  property.*' 

It  is  true  that  it  has  been  often  held  by  this  court,  that  there  could  not  be  an 
attach  ment  for  such  a  cause  of  action ;  but  there  is  a  manifest  difference  in  the 
above  article  of  the  Code  of  Practice  and  article  242  of  the  same  Code,  which 
ieclares,  that  *Uhe  property  of  a  debtor  may  be  attached  in  the  hands  of  third 
E»er80D89  bj  his  creditors,  in  order  to  secure  the  payment  of  a  debt,  whatever 
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Wiu«      may  be  Hi  ratnre,  whedier  the  amooDt  be  fiqnidetad  or  not,  provided  die  taim 

Bsna.       of  pejmeot  has  arriTed/'    The  btter  is  fimited  to  debCe,  and  hj  tiw  interprata- 

two  of  this  eoort,  ia  ezteoded  only  to  aU  aetiooa  mnmg  ex  eomtraetM,  but  do  for- 

dier ;   the  former,  article  213,  ezteoda  even  to  mny  damafea  for  any  iDJiiriei  ras- 

tuoed  by  tbe  plaintiff,  either  in  his  person  or  ptoperly. 

Why  oor  Legialatnre  ahoald  have  thonght  proper  tfans  to  gnard  moreBecnrdy 
the  rights  of  property  than  of  person,  it  ia  not  for  os  to  determine.  We  find  the 
hw  thoa  written,  and  have  no  power  to  ehange  it.  ««  When  a  law  is  clear  and 
free  from  all  ambignity,  the  letter  of  it  ia  not  to  be  diarpgarded,  noder  tbe  pre- 
text of  porsning  its  spirit.  Ciril  Code,  art.  13.  The  diathiction  between  odioiis 
kws  and  lawa  entitled  to  favor,  with  a  view  of  narrowing  or  extending  their  ooo- 
itnietioD,  cannot  be  made  by  thoae  whose  doty  it  is  to  interpret  them.*^  Cifl 
Code,  art  20. 

It  ia  thereforo  ordered,  that  the  judgment  of  the  diatrict  court  be  reversed, 
and  the  rale  to  aet  aside  the  arrest  diacharged,  and  thia  caae  remanded  fiv 
further  proceedings  according  to  law.  The  eoeta  of  this  appeal  to  be  psid  by  thi 
defendant. 
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The  followiDg  cases  were  decided  in  December,  1851*  and  January  and 
February,  1853,  and  from  the  circumstance  that  they  were  not  reported)  by  my 
predecessor,  it  is  presumed  that  the  action  of  the  court  had  not  become  final  at 
the  time  that  he  ceased  to  report.  R. 


John  Blaffer  v.  P.  Herman. 

Where  the  conduct  of  the  first  endorser  of  a  note,  wu  calcalated  and  intended  to  indnee  the 
notary's  clerk  to  make  no  farther  attempt  to  find  the  maker,  and  present  the  note  for  pay. 
ment,  and  where  he  undertakes  himself  to  have  the  money  forthcomini;,  in  an  action  against 
him,  he  cannot  relieve  himself  from  liability,  on  the  ground  that  no  presentment  for  pay- 
ment was  made  on  the  maker. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Buchanan,  J. 
C.  Roseiiua,  for  plaintiflf.  F.  Haynes,  for  defendant.  By  the  court : 
Slioell,  J.  The  defendant  is  sued  as  the  endorser  of  a  promissory  note, 
made  by  Helioig.  He  resists  the  claim  on  the  ground,  that  no  demand  was 
made  of  the  maker.  The  note  is  dated  in  New  Orleans  ;  but  the  maker  resided 
in  the  adjoining  town,  Lafnyette.  No  demand  of  payment  was  made  of  the 
maker.  The  protest,  which  was  made  by  a  New  Orleans  notar}*,  at  the  request 
of  the  bank  in  which  the  plaintiff  had  lodged  it  for  collection,  states,  that  he  made 
diligent  inquiry  for  the  drawer  on  the  note,  in  order  to  demand  payment  thereof, 
particularly  of  the  first  endorser,  who  informed  hiro,  that  the  maker  resided  in 
the  adjoining  parish  of  Jefferson  ;  the  said  endorser  promising,  that  said  note 
would  be  paid  the  next  morning. 

The  notary's  clerk  was  examined  at  the  trial,  and  testified,  that  he  exhibited 
the  note  to  the  endorser,  in  the  afternoon  of  the  day  of  its  maturity,  who  told 
him  the  maker  lived  in  the  parish  of  Jefferson,  and  also  told  him  not  to  protest 
the  note,  and  that  be  would  go  and  see  the  maker,  and  settle  the  note  the  next 
morning.  The  testimony  of  the  notary's  clerk  is  corroborated  by  another  wit- 
ness, who  said,  that  two  or  three  days  after  the  note  fell  due,  the  defendant 
told  him  that  the  notary  had  called  upon  him  with  the  note,  and  that  he  told 
the  notary,  he  would  go  and  see  the  maker,  and  get  him  to  pay  it ;  and  that  he 
did  go  to  the  maker  for  that  purpose,  and  was  very  much  surprised  to  find  that 
he  had  not  the  money  to  pay  the  note. 

It  is  obvious,  that  this  course  of  conduct  on  the  part  of  the  endorser,  was  cal- 
culated, and  was  intended  to  induce  the  notary's  clerk  to  make  no  further 
attempts  to  find  the  maker,  and  present  the  note  for  payment.  And  in  this 
connection,  we  may  observe,  that  there  is  little  weight  in  the  argument  drawut 
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frwa  the  fact,  tfartth0Mtiiy*g  tMtml  wfibmm^imtiim  ■MfcwiiiiitedfcpmAot 
OriesDS ;  for  be  or  hit  cieiiu  m  tbeir  ndrndval  eapadlies,  were  competent  to 
■ake  a  priM^otiiM^Dt  oat  of  the  pamh.  This  could  faeve  bees  aceomplidwd  in  a 
hnlf  boar'f  walk  to  the  oeigh:x>riiie  tows ;  or,  •poa  mtMiijtug  tbe  hmk,  it oonU 
have  aent  a  meflseazer  there  in  aeaaon.  Alrhaiigh  il  ia  vaeal  to  cnpfey  DOtariet 
to  protest  oocea,  it  is  not  oeceaaaij  to  do  aou 

Tbe  feoeral  rule  of  the  commercial  law  is  WKfispated.  Tlie  eadcsser  if  lidUe, 
after  doe  diI:geoce  by  the  holder,  to  obtaia  pajmeotof  the  maker,  audi  notice  tbtt 
pajmeot  has  not  been  made.  These  being  conditiona  implied  in  the  contzactof 
•odorsemeot.  his  nabtlity  depends  opon  their  fulfilhiieai.  Bat,  akhoog^b  nch  ■ 
the  general  mle,  it  is  equally  clear  that  he  may  waive,  or  modify  piitflegai. 
which  the  law  implies  for  his  benefit.  And  wfaea  he  so  acta,  as  to  Baanifest  \m 
willingness  to  waive  them,  and  the  holder  may  be  fiiirly  cooaidered  as  hafiag 
regulated  his  coodoct  accordingly,  and  as  having  abstained  from  doing  wtnt 
otherwise  he  might  have  done  for  his  own  protection,  it  woold  operate  as  afhad 
upon  the  bolder,  if  the  endorser  were  afterwards  permitted  to  avail  himself  of 
the  omission. 

In  the  present  case,  the  defendant  must  be  considered  as  having  inf ited  tiw 
holder  to  desist  from  fort  her  search  for  the  maker,  and  to  have  andeitaken  ta 
see  the  maker  himself^  and  have  the  money  forthcoming.  Qmoties  per  na, 
cujus  interest  condttionem  non  impleru  JuU  qmomimus  impiea  sir,  pcnnde  habai 
ae  St  conditio  impUta  ftt^sseL  Leg.  161,  ff.  de  ref^ulis  jmris.  Civil  Code,  2035. 
Uneoln  and  Ktnnebeck  Bank  v.  Page^  9  Maaa.  157.  Barker  v.  Parker,  6 
Pick.  8-2.     Boyd  v.  CUztland,  A  Pick,  524.     Story  on  notes,  §271. 

The  notarial  tees  of  protest  wbicli  the  plaintiff  claims,  cannot  be  albwed.  The 
notary  mny  hnve  thought  it  proper  to  spread  upon  his  notarial  record  what  hid 
been  done,  in  order  to  preserve  for  his  empkiyer  authentic  and  pennaoeot  eti- 
dence  under  the  statute.  But  to  rhsrge  the  defecdaot  with  the  expense  of  doisg 
■0*  would  be  in  riolntion  of  ihe  understand iog  between  htm  and  the  notaiy. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court  be  rerened: 
and  that  the  plaintiff  receive  from  the  defendant  the  sum  of  $550,  with  ioteicK 
at  tbe  rate  of  eight  per  cent  per  annum,  from  tbe  26th  March,  1851*  Qtfl 
paid,  and  coats  in  both  courts ;  but  without  costs  of  protest.      * 


Widow  DuFRES.VE  V.  M .  Hatdel. 

Tbe  bnsband  of  tbe  plaintiff,  baviog  195  80-lOOth  acres  ia  his  front  tract,  paid  into  tbe  htodi 
of  the  receiver  of  public  monies.  9145  75.  lor  a  certificate  of  tbe  entry  of  119  acres  of  tb 
lands  in  bis  rear.  S^choUu  HaydeL,  nnder  whom  tbe  defendant  bolds,  owned  a  froot  tnc^ 
containing  249  54-100tb  acres,  and  paid  into  tbe  bsnda  of  the  receiver  of  pablic  nvniei, 
tbe  price  of  S48  acres,  for  his  entry  of  tbe  back  landa.  The  whole  qn entity  of  land  in  tbe 
rear,  aabject  to  tbeir  entries,  was  3SS  48.100th  acres.  Of  this  quantity,  a  sorrejorof  tbe 
United  rotates  allotted  to  Haydet  S43  SO-lOOth  acres,  and  Dvftetne  79  S8-I00tb.  Hii  Mr- 
▼ey  was  approved,  March,  J  831.  by  the  sanreyor  of  poblic  lands,  and  a  patent  was  issued 
to  Handel  for  243  80-lOOtb  acres  of  tbe  land,  in  1845.  The  plaintiff  claimed  thsr  tbe 
land  shonld  have  been  divided,  proportionably  to  tbe  quantity  in  tbe  frunt  tracts,  asd 
brongbt  suit  to  obtain  that  division.  Her  action  was  snstained.  Heid :  Tbe  aatbority  giveiv 
by  tbe  act  of  Congress,  to  the  surveyor,  to  make  an  equitable  division  of  the  land  between 
the  claimants,  is  in  affirmance  of  the  act  authorising  each  [front  proprietor]  to  parchaie  aa 
equitable  proportion  of  the  land,  [in  his  rear,]  and  neither  adds  any  thing  to,  nor  tsies  •sf 
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thing  from,  the  righti  of  the  paitiei ;  he  is  a  ministerial  ofBcer,  boand  to  peribrm  this     DWRlsn 
doty,  DOt  as  he  may  choose,  but  equitably ;  and  if  he  does  not,  the  injured  party  may  resort       UA-nKL 
to  a  court  of  jastice,  or  there  would  he  a  right  without  a  remedy,  in  derogation  of  the  first 
article  of  our  Code  of  Practice. 

The  act  of  Congress  expressly  entitles  the  plaintiff  to  an  equitable  division  of  the  back  lands 
with  the  only  proprietor  whose  daim  oame  in  conflict  with  hers. 

In^e  sale  of  the  public  lands,  the  government  and  its  purchasers  must  be  governed  by  the 
same  principles  which  spply  to  individual  vendors  and  vendees. 

When  a  patent  issues,  it  irrevocably  divests  the  government  of  title,  in  favor  of  the  patentee; 
but  if  the  land  already  belongs  to  an  individual,  either  by  sale  or  legal  coufirmatlon,  the 
subsequent  issue  of  a  patent  to  another  person,  inures  to  the  benefit  of  the  true  owner. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Jean  Babtiste,  Duffel,  J. 
St.  Paul,  for  plaintiff.     Louis  Janin,  for  defendant.    By  the  court :    {Eus- 
tis,  C.  J.,  absent.) 

pA£ST0i<r,  J.  The  plaintiff  and  defendant  are  respectively  proprietors  of  tracts 
of  land,  fronting  the  Mississippi  river,  immediately  above  and  below  a  point  od 
the  river,  or  convex  bend,  which  were  confirmed  to  them. 

Congress,  by  the  5th  section  of  an  Act,  approved  the  15th  of  February,  1811, 
provided,  ''  That  every  person  who,  either  by  virtue  of  a  French  or  Spanish 
grant,  recognized  by  the  laws  of  the  United  States,  or  under  a  claim  coo6rmed 
by  the  commissioners  appointed  for  the  purpose  of  ascertaining  the  rights  of 
persons  claiming  hinds  in  the  Territory  of  Orleans,  owns  a  tract  bordering  on  any 
river,  creek,  bayou,  or  water  course,  in  the  said  Territory,  and  not  exceeding 
ID  depth  forty  arpents,  French  measure,  shall  be  entitled  to  a  preference  in 
becoming  the  purchaser  of  any  vacant  tract  of  land  adjacent  to  and  baclt  of  his 
own  tract,  at  the  same  price  and  on  the  same  terms  and  conditions  as  is  or  may 
be  provided  by  law  for  the  public  lands  in  said  Territory.  And  the  principal 
deputy  surveyor  of  each  district,  respectively,  shall  be  and  he  is  hereby  author- 
ized, under  the  superintendence  of  the  surveyor  of  the  public  lands  south  of 
the  State  of  Tennessee,  to  cause  to  be  surveyed  the  tracts  chiimed  by  viitue 
of  this  section.  And  in  all  cases  where,  by  reason  of  bends  in  the  river,  lake, 
creek,  bayou,  or  water  course,  bordering  on  the  tract,  and.  of  adjacent  claims  of 
a  similar  nature,  each  claimant  cannot  obtain  a  tract  equal  in  quantity  to  the 
adjacent  tract  already  owned  by  him,  to  divide  the  vacant  land  applicable  to  that 
object  between  the  several  claimants,  io  such  a  manner  as  to  him  may  appear 
most  equitable."     1  Land  Laws,  588. 

This  provision  of  law  was  revived  and  rednacted  by  the  7th  section  of  an  Act« 
approved  the  11th  of  May,  1820.     1  Land  Laws,  779. 

Those,  under  whom  the  plaintiff  and  defendant  hold  their  lands  respectively, 
availed  themselves  of  the  preemption  accorded  by  this  law.  The  husband  of 
the  plaintiff,  having  155  80-lOOth  acres  in  his  front  tract,  paid  into  the  hands  of 
the  receiver  of  public  monies  Sl48  75.  for  a  certificate  of  the  entry  of  119  acrc« 
of  the  lands  in  his  rear.  Nicholas  HaydeU  under  whom  the  defendant  holds, 
owoed  a  front  tract  containing  249  54-lOOth  acres,  and  paid  into  the  hands  of 
th  3  receiver  of  public  monies,  the  price  of  248  acres,  for  his  entry  of  the  back 
lands  under  the  law. 

The  whole  quantity  of  land  in  the  rear  subject  to  their  entries  was  322  48- 
100th  acres,  as  to  which  there  was  no  conflict  between  them  and  any  other  pro- 
prietors. Of  this  quantity,  a  surveyor  of  the  United  States  allotted  to  Hay  del 
5243  24-lOOth  acres,  and  to  Dufresne  78  28-lOOths.  His  suiTey  was  approved, 
in  March,  1831,  by  the  surveyor  of  public  lands  south  of  Tennessee  river,  and 
a  patent  was  issued  to  Haydel  for  243  20-lOOth  acres  of  the  land,  in  1845. 
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VctMM9n         If  the  land  rabject  to  the  eoCriea  had  been  divided  beCwara  the  dumnti 

Hatbcl.      proponiooably  to  the  qaaotitj  oontaiDed  respecdTelj  in  their  froot  tncts,  floif- 

4UI  would  bate  receiTed  201  acres,  and  Dufresne  121  acrea.     Afn.  Dufrttu 

claims  that  the  land  should  have  been  divided  proputtiooably  to  te  qoantitj  in 

the  front  tracts,  and  brings  this  sait  to  obtain  that  division. 

The  Act  of  Congress  was  the  Ibondatioo  of  the  title  to  die  lands,  and  fixed  id 
exact  rule  by  which  the  quantities  to  he  sold  to  the  respective  parties  was  to 
be  ascertained.  Ad  equitable  division,  in  case  of  deficiency  in  qnantity  for  each, 
is  a  ratable  division  in  proportion  to  the  quantities  in  the  front  tracts,  aolev 
something  prevenu  it.  The  original  instructions  of  Mr.  Galhtio,  the  Secretaiy 
of  the  Treaiiury,  for  the  execution  of  the  Act  of  1611,  indicated  this  rale  to  tin 
sonrejor  and  the  commissioDers  of  the  general  land  office,  by  a  letter  of  tbe  I4di 
of  July,  1845,  laid  it  down  as  an  arithmetical  rule  to  govern  such  cases. 

The  surveyor  was  to  measure  the  land  for  each  purchaser,  and  run  the  fine 
of  division  between  them. 

It  was  a  ministerial  duty  There  could,  in  this  case,  be  but  one  eqoitaUe 
line:  that  which  would  give  the  plaintiflT  121  acres  and  to  the  defeodaot  301 
acres.  A  fixed  rule  was  given  to  ascertain  the  quantity  of  each,  and  any  del- 
ation from  it,  was  in  violation  of  the  Act  of  Congress,  and  gave  no  rights  to.tiM 
defendant,  and  could  take  away  none  from  the  plaintiff. 

Tbe  Act  of  Congress  thus  expressly  entitled  the  plaintiff  to  an  equitable  divi^ 
ion  of  the  back  lands,  with  the  only  proprietor  whose  claim  came  in  conflict  with 
hers.  An  extraordinary  position  of  the  tracts  might  possibly  render  a  proper- 
tiooal  division  inequitable.  But,  in  this  case,  there  is  no  pretence,  much  lev 
reason,  offered  for  not  having  made  a  proportionable  division.  By  the  bare 
inspectioD  of  the  map,  it  will  be  seen  that  the  surveyor  might,  by  extending  the 
side  lines  of  each  proprietor's  froot  tract,  have  given  each  about  his  proportiooof 
the  back  lands.  That  this  should  have  been  done,  when  possible,  we  have  bd 
doubt,  was  the  intention  of  Congress. 

By  an  inspection  of  the  map,  it  is  palpable  that  not  an  equitable,  or  even  dii- 
cretiooary,  division  of  the  land,  was  made  between  the  two  claimants.  Tbe 
surveyor  simply  took  from  one  party  forty  acres  of  land,  which  he  had  purchaied 
from  the  government,  and  for  which  he  had  paid,  and  for  which  he  had  the  betf 
possible  title,  by  an  Act  of  Congress,  and  gave  it  to  another  man  who  had  » 
title  whatever  to  it  but  the  will  of  the  surveyor.  This  was  a  most  ioeqoitabie 
proceeding,  directly  in  conflict  with  the  Act  of  Congress,  and  cannot  be  recog- 
nized by  a  court  of  justice. 

It  is  said,  however,  that  the  disposition  of  the  public  lands  is  in  the  power  of 
Congress  under  the  direction  of  their  officers,  and  that  they  have  given  a  patent 
to  tbe  defendant  for  the  lands  in  controversy,  which  is  a  complete  divestiture  of 
the  title  of  the  United  States  in  favor  of  the  defendant 

In  the  sale  of  the  public  lands,  the  government  and  its  purchasers  most  be 
governed  by  the  same  principles  which  apply  to  individual  vendors  and  vendees. 
9  Peters,  760.  Vattel's  Law  of  Nations,  book  1,  ch.  17,  §  199 ;  ch.  23,  §  295; 
book  2,  ch.  7,  §  63 ;   ch.  1,  §  14. 

Now  the  government,  by  the  entry  of  the  register  of  the  land  office,  and  the 
receipt  of  the  purchase  money  by  the  receiver  of  public  monies,  sold  a  tnct  of 
land  to  the  vendee,  containing  119  acres,  if  such  quantity  could  be  obtained,  in 
the  rear  of  his  front,  without  infringing  upon  the  rights  of  another  peisoD  par- 
chasing  a  tract  in  his  rear  under  the  same  law,  and  upon  the  same  terms  and 
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conditions.     There  were  two  acres  more  than  that  qaantity,  without,  in  any      Dirraxsiix 
manner,  conflicting  with  the  rights  of  the  other  vendee.  Hatdxi.. 

Conid  an  oniinaiy  vendor,  having  made  such  a  sale,  afterwards  take  forty  acres 
of  the  land,  so  sold,  and  give  it  to  his  other  vendee?  His  deed  to  that  effect 
would  have  no  effect.  So  neither  can  the  patent  issued  by  the  United  States, 
under  similar  circumstances,  have  that  effect. 

As  vendors  of  land,  perhaps,  the  government  could  not,  for  their  own  exclu- 
sive interest,  succeed  in  annulling  a  patent,  unless  in  those  cases  of  eiTor,  or 
fraud,  for  which  an  ordinary  vendor  could  annul  his  deed.  But  latterly  it  has 
been  held  by  the  Supreme  Court  of  the  United  States,  that  they  would  disre- 
gard patents  obtained  contrary  to  law,  in  cases  where  individuals  had  previously 
acquired  under  the  government  an  adverse  title.  In  the  case  of  the  United 
States  v.  Hughes,  that  tribunal,  at  its  last  term,  disregarded  and  annulled  a 
patent,  the  United  States  suing  for  an  individual,  to  whom  they  had  firat  legally 
sold  the  land.  So  in  the  case  of  Marsh  v.  Brooks,  and  Menard  v.  Massey,  8 
Howard,  233  and  293. 

We  have  examined  the  case  of  Pepper  et  als.  v.  Dunlop,  9  R.  R.  287,  cited 
by  the  defendant's  counsel,  and  find  nothing  decided  in  it  adverse  to  these  prin- 
ciples ;  nor  in  the  opinion  of  the  Attorney  General  Butler,  2  vol.  Laws  and 
Opioions,  &c.,  relating  to  public  lands,  p.  213.  The  case  of  Bagnell  et  als.  v. 
Broderick,  principally  relied  upon  by  the  counsel,  was  decided  upon  the  techni- 
cal distinction  between  law  and  equity,  and  between  a  legal  and  equitable  title, 
which  does  not  exist  in  this  State.  And,  even  in  that  case,  the  dissenting  opin- 
ion of  Justice  McLean  appears  to  us  conclusive  against  the  correctness  of  the 
decision,  in  which  the  majority  of  the  court  were  unable  to  give  relief  against 
the  grossest  possible  fraud,  and  that  palpable  on  the  face  of  the  recorcf. 

The  true  principle  is  this :  that  the  government  is,  in  reality,  the  owner  of 
Uie  land.  When  the  patent  issues,  it  irrevocably  divests  the  government  of  title, 
in  favor  of  the  patentee;  but  if  the  land  already  belongs  to  an  individual,  either 
by  sale  or  legal  confirmation,  the  subsequent  issue  of  a  patent  to  another  person, 
inures  to  the  benefit  of  the  true  owner. 

In  this  case  the  Act  of  Congress  was  the  authority  to  the  register  and  receiver 
to  sell  the  land  in  controversy  to  the  plaintiff,  by  preemption,  in  consideration  of 
his  being  the  proprietor  of  the  front  tract.  His  entry  of  the  quantity  to  which 
he  was  entitled  under  the  Act,  and  payment  of  the  price,  was  the  purchase 
£rom  the  government.  This  sale  divested  the  title  of  the  United  States,  and 
▼ested  it  in  the  plaintiff.  Of  the  quantity,  which  he  was  entitled  by  the  Act  to 
purchase,  he  never  can  be  divested  by  the  government,  which  cannot  sell  a 
second  time,  nor  retake  that  which  has  been  lawfully  sold ;  nor  by  an  adverse 
claimant  by  virtue  of  a  concurrent  or  subsequent  purchase. 

The  authority  given  by  the  Act  of  Congress  to  the  surveyor,  to  make  an  equi- 
table division  of  the  land  between  the  claimants,  is  in  aflSrmance  of  the  Act 
authorizing  each  to  purchase  an  equitable  proportion  of  the  land,  and  neither  « 

adds  any  thing  to,  nor  takes  any  thing  from,  the  rights  of  the  parties.  He  is  a 
xsiDisterial  officer,  bound  to  perform  this  duty,  not  as  he  may  choose,  but  equi- 
tably ;  and  if  he  does  not,  the  injured  party  may  resort  to  a  court  for  justice,  or 
there  would  be  a  right  without  a  remedy,  in  derogation  of  the  first  article  of  our 
Code  of  Practice. 

It  is  true,' Congress  has  confided  much  to  the  judgment  of  the  surveyor,  by 
directing  him  to  divide  the  land  in  such  manner  as  to  him  may  appear  equitable. 


J 


Aw0L£w9htdt 

bad  ««^««  per: j<?>fri  ir,*  i;.*T  a  izv  Micaaia  «f  tb»  pMUH.  «  kvi^  i 

tbrv  :o  M  pre4<-^t.  to  »  :>  tare  aSy^^eri  tae  B;sr«i  pw^  a  t^poituitj  of 

mi*'.^  or  T  tj  a  ifa  p-  we  t  j.<it:4::e  of  «?».tT  t*  ie%€i»g  ^e  tSscretioa  eoaidfld 
lo  h.fi.  B:^:  is  :.i«  pr«^.^^:  cue  n  ise*  wx  appear  uiat  :he  putwa.  mlccatid 
is  the  ft'^rvej.  were  pr«-v<>Lt.  or  vjZ.t^i  o<  ibe  :i3>e ;?  ««s  r^  &te  phc«;  tad  kk 
■»'.::>§:  'f.»t  :r^  f^^rr^'jcr  .-^  occarc-arpc  «3  KaLeaaeq«tfa:M<&nsioabet«Ml 
them.  Ss'.".  *jr!ri  :b^  caf«.  i:  was  at  wetas.  ioc«=:«c^  oa  tee  dcfesdut  to  n|- 
geat  or  »r  ow  some  rpa».c  ior  hii  uk'cg  :be  &«*t  acres  cf  the  p^uadTtlu^ 
and  id  d^fblr  of  n.s  ao  d"-*.::!,  a  cocit  it  b&s&i  to  prvsaoie  ifait  the  iorffjv 
•cted  er  pa'-V.  aad  cr.'V^r  tr.e  ccjuft  ix.-^ae«ee  of  kia  who  cbimi  mon  ibil 
hii  irare  of  :he  Uoi.  w  \^vaX  resasyo,  or  eves  pretext,  to  Jostdr  k. 

Both  pitteota  ao d  •orreja  are  ao  coost4D*'.T  made  <x  fa'tt,  and  often  wilta 
aoffitieot  i^^crm''<tK>o  r>j  tae  iDirifterul  officen  of  the  g^eoeial  ^eniiDeot, tfati 
they  caoDot  U^  coc<.''i<-Te  o'loo  adirerse  daimants,  aod  miut  necesmily  be nb> 
ject  to  jo-ixiai  iDTes:-?4!»on  aod  dec^sioo,  wbeo  nanifestlj'  madeioTiohliBOflf 
Acta  of  Conzresa  and  priTate  right. 

The  prescriptions  of  ieo«  twentj  and  thirtj  yearn, are  plead.  It  if  oot  denff 
artablisbH  bj  the  eTideoce,  that  the  plaictiflf  caoaot  obtain  the  quantity  of  in' 
to  which  he  is  actoaily  eD*itied.  Witboot  taking  anj  part  oftbet  whicfa  inctmij 
poweaipd  bj  the  defeodr.ot.  or  bj  otben  for  him.  Eveo  if  it  be absolotely  oMff- 
nry  to  do  so.  this  is  strictly  and  io  good  (aith  SB  sctkm  to  settle  boooduiei 
which  are  imprescriptible.     Code,  art.  821. 

For  these  reasons,  the  judgnieot  of  the  district  court  is  reversed ;  and  <  > 
sdjodged  and  decreed,  that  a  line  be  nio  by  s  sorreyor,  appointed  by  thedii' 
tnct  court,  so  as  to  gire  the  plaiotiff  the  qoaotity  of  ooe  hoodred  and  nioeliti 
seres  of  the  lands  in  the  rear  of  hia  front  tnct ;  and  that  the  defeodaot  be  gb>- 
demned  to  pay  the  costs  of  the  appeal ;  the  costs  of  the  disinct  court,  and  w 
expense  of  the  survey,  to  be  boroe  equally  by  the  parties ;  aod  the  caM  * 
remanded  to  the  district  court,  to  direct  the  surrey  snd  make  the  divisaoD* 

SuoKU*,  Jm  dissenting. 


W.  C.  Goodrich  v.  Asa  Pattingill  et  al. 

The  plaintiff  obtained  an  attachaient  against  the  defeiidant,  bot  the  sheriff  did  ast^ 
Bctoal  posiessioD  of  the  property  under  the  writ,  and  no  act  of  posseaston  by  hin  *" 
aacceaiora  ia  abown,  for  five  yeara  after  ita  retam.  Aboat  five  years  after  that  tia««* 
attaching  creditor  had  acarator  ad  hoc  appointed  to  defendant,  obtained  judfBieot,'' 
seised  the  lota  onder  an  execution.  In  the  meantinie,  and  within  two  yeara  frosV 
date  of  tbo  attachment,  defendant  aold  the  property,  and  it  paaaed  into  the  hands  cfF 
chaaers  who  were  ignorant  of  the  attachment.  Held :  The  law  required  that  the  sM 
aboold  have  aeized  and  detained  the  property ;  that  be  and  hia  aacceaaors  ahooU  ^ 
taken  charge  and  kept  poaaeaaion  of  it ;  and  for  the  faxlore  of  Goodrich^  the  atncM 
creditor,  to  have  aeen  this  done,  and  to  have  prosecuted  his  suit  with  diligence,  iasoeaa 
purchaaera  of  the  property  aboold  not  Buffer. 

Sberiffa  moat  aeize  actually,  aod  not  fictitiously,  where  the  law  requires;  aod  third  pcncai 
Buist  not  suffer  by  their  neglect  to  do  ao. 
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APPEAL  from  the  Third  District  Court  of  the  Parish  of  Jefferson,  darkt^  J.     GooDnoa 
Bvmlap  and  Clarke,  for  plaiDtiff.     Ogden  and  Duneatif  for  defendants.  pirruroAUt. 
By  the  conrt : 

Preston,  J.  The  evidence  satisfies  ns  that  the  sheriff  did  not,  on  the  6th  of 
December,  1836,  take  actual  possession  of  the  lots  in  controversy,  by  virtue  of 
OoodricICa  attachment.  He  had  seized,  and  was  about  to  sell  them  on  that 
day,  ID  the  suit  of  Kokn  v.  Pettingale.  He  returned  the  writ  of  attachment  on 
the  same  day  that  he  had  seized  the  lots  under  it.  No  act  of  possession  by  him 
or  his  successors  in  office  is  shown,  for  five  years  afterwards.  No  steps  were 
even  taken  in  Goodrich's  suit  during  that  period.  About  five  years  after  the 
return  of  the  writ,  he  had  a  curator  ad  hoc  appointed  to  Pettingale,  obtained 
judgment,  and  seized  the  lots  under  an  execution. 

The  seizure  under  the  writ  of  attachment,  was  a  paper  seizure,  and  could  be 
found  only  among  the  papers  of  a  dormant  suit,  in  the  parish  court  of  the  parish 
of  Jefferson.  The  law  required  that  the  sheriff  should  have  seized  and  detained 
the  property,  that  he  and  his  successors  should  have  taken  charge  of,  and  kept 
possession  of  it.  And  for  the  failure  of  Goodrich  to  have  seen  this  done,  and  to 
have  prosecuted  his  suit  with  diligence,  innocent  purchasers  of  the  property 
should  not  suffer. 

Now,  it  appears  that  PettingaU  sold  the  lots  to  D.  McMillen,  in  1837,  and 
he  to  Baehj  shortly  afterwards;  that  the  latter  fenced  them  in,  and  publicly  sold 
or  disposed  of  some  of  them,  and  the  owners  are  made  defendants  in  this  case. 
If  the  sheriff  and  his  successors  in  office  had  actually  seized,  detained,  taken 
charge  of,  and  kept  possession  of  the  lots,  and  Goodrich  had  prosecuted  his 
attachment  suit  with  diligence,  all  this  would  not  have  occurred.  It  occurred 
because  it  was  a  paper  attachment,  apparently  abandoned,  for  years ;  and  should 
not,  therefore,  affect  third  persons.  It  should  not  be  patched  up  by  an  amended 
return,  made  fifteen  years  afterwards,  by  a  person  no  longer  sheriff,  and  long 
after  a  tardy  final  judgment  had  been  rendered  in  the  case.  Nor  should  parol 
evidence,  to  bolster  it  up,  be  admitted,  to  the  prejudice  of  the  titles  of  purchasers 
of  the  property  not  knowing  of  the  attachment. 

Sheriffs  must  seize  and  hold  actually,  not  fictitiously,  where  the  law  requires 
it ;  and  third  persons  must  not  suffer  by  their  neglect  to  do  so. 

It  is  next  contended,  that  the  validity  of  the  attachment  has  become  the  thing 
adjudged  in  this  very  suit.  Admitting  that  Goodrich  may  avail  himself  of  this 
defence,  without  pleading  it  in  the  district  court,  he  has  not  clearly  established 
the  plea. 

The  judgment  of  the  Supreme  Court,  reported  in  9  R.  R.  393,  supports  the 
plea  of  res  judicata  more  strongly  than  any  other  decree  in  the  case.  TheYacts 
leading  to  that  decision  must  therefore  be  examined. 

Goodrish  seized  the  lots  under  his  execution,  in  1842.  Bach  enjoined  the 
sale  for  himself  and  his  vendees.  The  Parish  Court  of  Jefferson  dissolved  the 
iDJaoction.  The  First  District  Court,  on  appeal,  reversed  that  decision,  and 
made  the  injunction  perpetual,  on  the  ground,  that  the  lots  held  by  Bach,  and 
now  seized,  were  not  identified  with  those  attached  by  Goodrich.  The  Supreme 
Court  affirmed  the  judgment  of  the  district  court,  perpetuating  the  iojunction. 
The  decree  is,  therefore,  in  fisivor  of  Bach,  and  yet  is  urged  as  adjudging  a  mat- 
ter against  him—that  Bach's  lot  had  been  attached  in  1836.  And  yet,  this  is  a 
matter  which  could  not  be  adjudged  at  all,  until  the  lots,  about  to  be  sold  in  1842^ 
-were  identified  with  lots  supposed  to  have  been  attached  in  1836 ;  and  for  the 

▼eiy  want  of  this  identification,  the  injunction  was  made  perpetual. 
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BattiMrewManMrmtioiiia  tba  dMiM.nifinv«f  Chodnek^t 
him  to  pnMecQte  the  mle  of  tfa«  ioCi,  od  profiog  tliflir  identitj  witk  tbon 
attached  by  him.  This  aasamea,  that  the  IoCb  about  to  be  aoid  were  attided,  if 
identified  with  tfaoee  attached ;  bat  it  is  not  a  decree  to  that  effect;  nor  odvU 
any  decree  to  that  effect  be  made  untfl  the  identificatioo. 

In  the  opinion,  the  court  nowhere  state  it  aa  a  matter  of  jndgmeat  by  tbaim 
that  the  attachment  had  been  legally  executed.  It  is  m»ely  stated,  that  ''it  ■ 
ai;ged  that  the  lota  in  question,  having  been  attached  in  1836,  in  the  suit  bioo^ 
by  Chodrkk  against  PtUingaU^  they  could  not  be  aoid  to  his  prejudice.'*  "If 
this  were  dearly  made  to  appear,"  the  court  eontinnea  to  aay,  *'the  validi^  of 
die  aubseqnent  sale  might  well  be  questioned,  as  a  debtor,  whose  {noperty  ii 
attached,  cannot  direst  himself  of  it  so  aa  to  defeat  the  n|^  of  the  ittachiBj 
creditor." 

These,  which  are  the  strongest  expressions  in  support  of  the  validity  of  the 
attachment,  in  any  part  of  the  opinion,  amount  to  neither  a  deciBaoo  for  ur 
against  its  validity. 

The  expressions  in  the  opinion  are  stronger  in  favor  of  Baxk ;  for,  die  court 
say,  ^*  having  shown  title  in  his  assignees,  it  waa  incumbent  on  the  defendsntto 
show  clearly,  that  the  conveyance  to  MeMilUn  was  made  in  fraud  of  his  vetted 
rights  under  his  attachment,  and  was  consequently  null  and  void  as  to  then." 
In  this  long  protracted  litigation  Chodriek  has  never  shown  that.  To  do  so,  it 
was  incumbent  on  him  dearly  to  have  ahown  vested  rights,  that  is,  in  this  cm 
a  valid  and  continued  attachment,  or,  at  least,  known  to  Bacht  if  only  a  paper 
attachment,  at  the  time  of  his  purohase.  These  things,  alone,  could  rends 
the  purchase  illegal  as  to  the  vested  rights. 

Even  if  the  original  attachment  had  been  actual,  and  valid,  it  would  ruei 
serious  question,  whether  it  would  continue  as  to  third  persons,  the  shetif 
notoriously  having  no  possession,  and  the  plaintiff  &iling  to  prosecute  his  soi 
with  diligence,  when  they  acquired  the  property. 

The  decretal  part  of  the  opinion  is  explicit,  that  Baches  injunction  should  be 
perpetuated.  The  reservation  in  fiivor  of  Croodrich  was  not  put  in  the  formed 
a  decree,  and  amounts  to  nothing  more  than  that  he  should  not  be  prejudiced 
by  the  decree.  As  the  Supreme  Court,  therefore,  in  neither  its  opinioo  otf 
decree,  dedared  the  attachment  valid,  and,  as  tiie  district  court  had  not  paeeed 
upon  its  validity  at  all,  we  cannot  consider  the  validity  of  the  attachment  a  oat- 
tor  adjudged.  If  we  even  should  consider  the  decree  in  fovor  of  Bach  with  tte 
reservations,  as  a  nonsuit  against  him,  it  would  amount  only  to  a  judgment  that  tb 
parties  should  •«  fight  their  battie  o'er  again."  And  so  the  parties  considered  it 
for,  in  the  present  suit,  the  main  contest  waa  as  to  the  validity  of  the  attach- 
ment, which  Goodrich  bolstered  up  with  wonderful  skill,  by  amendroents  to  tfae 
sheriff's  return,  and  parol  testimony ;  and  Bach  reststed,  as  incurably  defectiTe- 

Believing  that  the  matter  in  controversy  has  never  been  adjudged  betweea  tii» 
parties,  and  that  the  attachment  was  invalid,  because  the  lots  in  controTenj 
were  never  taken  into  the  possession  of  the  sheriff,  or,  at  least,  that  he  did  not 
retain  them  in  his  possession,  so  that  they  were  purchased,  possessed,  and  fioM 
by  the  appellee,  without  a  knowledge,  so  for  as  proved,  of  the  attachment 

It  is  affirmed,  with  costs. 

RosT,  J.  The  record  in  this  case  was  first  given  to  me,  and  I  had  come  to 
the  conclusion  that  all  the  questions  raised,  except  that  of  the  identity  of  the 
lots,  were  ckMed  by  the  decisions  in  9  K.  R.«  and  4  Ann.;  but,  as  two  of  my 
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hretfarea  are  of  opinionf  that  the  plea  of  rajitdieata  u  not  made  out,  I  miiat     Goodmob 
yield  my  opinion,  so  far  as  to  agree  with  Mr.  Justice  Slideil,  that  the  question  PanniwdLC. 
is  doubtful;  and,  if  doubtful,  that  the  plea  cannot  be  sustained.    I  agree  in  tiie 
opinioD  of  the  majority  of  tiie  court,  as  to  all  other  questions  on  the  case, 
Application  fyr  re-hearing  refosed. 


Celeste  Josephine  Beale  v.  Samuel  Ricker,  Jr. 

In  all  qaestions  or  leaion,  the  valae  of  the  property  sold,  at  the  time  of  the  lale,  i«  the  rale 
by  which  the  lesion  is  to  be  ascertained.  Code  1805.  If  the  value  is  not  fixed  within  a 
certain  range,  by  tiie  evidence,  the  lesion  is  a  matter  of  oonjectore,  and  must  be  consid- 
ered as  not  proved. 

APPEAL  from  the  District  Court  of  the  Parish  of  JeflTerson,  Clarke,  J. 
Schmidt,  for  plaintiflT.     Ogden  and  Duncan,  for  appellant  and  defendant. 
By  the  court :    (Preston,  J.,  declined  sitting.) 

EusTis,  C.  J.  This  action  is  brought  to  rescind  the  sale  of  the  undi- 
vided fifth  of  the  undivided  half  of  a  tract  of  land,  in  the  parish  of 
Jefferson,  about  a  league  and  a  half  above  the  city  of  New  Orleans, 
on  the  left  bank  of  the  river,  measuring  about  eight  arpents  front,  and 
converging  to  a  point  at  about  one  hundred  arpents  in  the  rear,  together  with 
an  equal  proportion  of  all  the  improvements,  rights  and  privileges  thereunto 
beloDgiog.  The  sale  was  made  by  the  plaintifif,  to  the  defendant,  for  the  price 
of  three  thousand  dollars,  for  which  the  defendant  gave  his  bond  to  the  plain- 
tiff's order,  payable  on  or  before  the  15th  of  March,  1656,  the  interest  at  eight 
per  cent  being  payable  semi-annually.  The  sale  was  made  in  the  city  of  New 
Orleans,  and  bears  date  the  17th  March,  1846. 

The  several  grounds  on  which  the  sale  is  sought  to  be  rescinded  are  :  1st. 
The  failure  of  the  defendant  to  pay  the  price.  2d.  Deception  and  fraud  on  his 
part,  by  which  he  obtained  the  land  for  a  much  less  price  dian  its  value ;  and 
3d,  lesion  beyond  moiety  in  the  price. 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  for  the  plaintiff  on  the 
ground  of  lesion,  and  not  fraud,  fixing  the  value  of  the  land,  on  the  day  of  die 
sale,  at  96250. 

The  only  proof  of  any  default  on  the  part  of  the  defendant  to  pay  the  interest, 
la  a  demand  made  on  the  6th  of  June,  1849,  for  two  years  of  arrears,  two 
hundred  and  eighty  dollars,  followed  by  a  protest  for  non-payment.  The  snit 
was  filed  on  the  18th  of  June  of  that  year. 

On  this  verdict  the  court  rendered  a  judgment  in  favor  of  the  plaintiff, 
rescinding  the  sale  of  the  property  described  in  the  petition,  but  fixing  the 
value,  at  the  day  of  sale,  at  $6250,  and  allowing  the  defendant  ninety  days  from 
the  date  of  the  final  decree  to  pay  the  supplement  of  the  price  and  retain  the 
property ;  the  defendant  to  pay  costs.  From  this  judgment  both  parties  have 
appealed. 

Had  this  action  been  one  to  rescind  the  sale  solely  on  the  ground  of  the  non- 
payment of  the  price,  it  might  have  been  necessary  to  consider  diis  ground ; 
but  we  are  of  opinion  that  the  joining  of  the  two  other  causes  of  action,  to  wit, 
&aud  and  lesion,  in  this  action,  supercede  the  necessity  of  examining  its 
ralidi^* 
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BsAU  InraktMw  to  the  charjge  of  fraud,  w«  do  not  tfaiakkk  proved.    SwfapmU- 

bly  was  the  ^oion  of  the  jaiy«  which  wo  infer  firom  the  veidict,  tnd  «e  do 
not  feel  ounokee  anthomod  to  raecind  Ihe  mIo  od  the  siroand  of  finod. 

The  leeioD  found  by  the  jnry  consirta  in  the  price  being  leai  than  half  of  the 
▼alue  of  the  property  aold,  by  the  sum  of  one  hundred  and  twen^-five  doOin. 
The  value,  according  to  the  finding,  waa  $6250,  and  the  price  gireo  was  $3000, 
on  the  basis  of  cash. 

The  greater  part  of  the  testimony  relied  upon  by  the  plaintiff,  as  suppoiliBg 
the  charge  of  lesion,  was  taken  nearly  6we  yean  after  the  sale.  The  knoo 
exceeds  one-half  the  value,  by  five  per  cent  only,  on  the  price.  In  eunumng 
the  testimony  we  do  not  discover  any  means  of  fixing  the  value  of  the  property, 
at  the  time  of  the  sale,  with  the  precision  indicated  in  the  verdict.  We  find  k, 
on  the  contrary,  quite  a  matter  of  uocertainty.  We  think  it  is  necesBarily  ». 
The  sale  was  not  of  a  distinct  parcel  of  land,  but  of  an  undivided  interest  of  i 
fifth  of  a  half  of  a  tract  of  land,  measuring  about  eight  arpeots,  froatiiig  the 
river,  dec.,  the  value  of  which  depended  almost  eotirely  upon  speculatioD,  ud 
liable  to  fluctuate  accordingly.  We  do  not  find  in  the  evidence  any  stmdud  by 
which  the  value,  at  the  time  of  sale,  can  be  tested,  which  woukl  autborae  i 
court  or  jury  in  rescinding  the  sale  on  account  of  leaioo  beyond  moiety.  Iti 
in  proof,  that  this  whole  tract  had  been  in  litigation,  and  the  joint  ownenfaip, 
with  the  litigants,  was  of  itself  an  obstacle  to  its  sale,  by  ahares,  at  even  iufBl 
value.  The  expense  of  a  partition,  to  the  purchaser,  might  exceed  this  ram  «f 
*  9125.  In  all  questions  of  lesion  the  value  of  the  property  aold,  at  the  time  of 
the  sale,  is  the  rule  by  which  the  leison  is  to  be  ascertained.  Code  1805.  If 
the  value  is  not  fixed  within  a  certain  range,  by  the  evidence,  the  leieon  ii  1 
matter  of  conjecture,  and  must  be  considerod  as  not  proved.  Vide  Code,  180^ 
Pothier  Contrat  de  Vente,  343  et  seq.  Meriin'sRep.  verho  leison.  Code  Ni|» 
leon,  1677  ct  seq. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  judgment  no- 
dered  for  the  defendant,  with  costs  in  both  courts. 

Application  for  re-hearing  refused. 


6.  Kendall  v.  Wm.  H.  Brown. 

Defennduit  may  appear  by  conDsel,  or  otherwise,  to  obtun  the  release  of  property  ittichei 
for  any  irregalarides  in  issning  the  attachment,  or  became  the  property  was  notfitUc  * 
attachment,  and,  if  released  for  inch  canses,  the  defendant  would  no  longer  be  in  ooort  k; 
his  property,  or  person. 

Bat,  when  a  defendant  in  attachment  appears  by  an  agent,  and  bonds  the  property  iMc^ 
the  agent  will  be  considered  as  representing  bis  principal,  so  as  to  bind  bim  to  comply  vi^ 
the  conditiocs  of  the  bond,  the  essential  condition  of  which  is  to  defend  the  snit,  or  tbidet; 
the  jadgment  that  may  be  rendered.  And  it  is  not  necessary,  in  sodi  cases,  to  appoot  tf 
attorney  to  represent  the  absent  defendant 

APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  StratobTidge,  J 
Hoffman  and  Ogden,  for  plaintiff.    /.  and  /.  Hendergatij  for  defeodaot  nA 
appellant    By  the  court : 

Host,  J.    The  defendant  is  sued,  as  drawer  of  a  promissoiy  note.    Being  1 
BOD-reaident,  an  attachment  was  duly  isaued.     A  tot,  and  a  quantity  of  Umibert 
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WM  attached.    The  eopief  of  cifeatiom  ind  writs  of  attiehmeiit,  were  poated  at     Kskdall 
the  church  and  courthonae  doora,  aa  required  by  kw.  Baowa. 

Mandell  appeared  aa  the  agent  of  the  defeodant,  and  releaaed  the  proper^ 
from  the  attachment  on  giving  bond  and  aecariQr»  conditioned  that  the  defendant 
would  satisfy  aach  judgment  aa  might  be  rendered  againat  hun. 

An  attorney  appeared  on  behalf  of  the  defendant*  and  applied  to  aet  aaide  the 
attachment,  on  the  ground,  that  the  aurety  on  the  bond  waa  inaolvent,  and  a  non- 
resident* 

After  hearing  the  counael  and  evidence,  the  application  waa  diamiaaed,  the 
plaintiff  having  justified  the  sufficiency  of  the  aecurity. 

It  is  trae,  that  for  irregularitiea  in  iaauing  the  attachment,  or,  if  the  defendant*a 
property  waa  not  liable  to  be  attached,  he  might  by  counael  or  otherwise,  appear 
to  release  it;  and,  if  releaaed  for  auch  cauaea,  he  would  be  no  longer  in  court,  by 
his  property,  or  personally. 

But,  in  this  case,  the  defendant,  dirough  an  agent,  had  hia  property  releaaed, 
by  giving  bond,  conditioned  expreaaly,  to  aatiafy  any  judgment  that  might  be 
rendered  against  him  in  the  caae.  He  therefore  aubatituted  hia  bond  for  the 
property,  and  appeared,  by  an  agent,  in  court,  to  take  atepa  in  the  auit.  The 
appearance  by  an  agent,  to  releaae  the  property  by  bond,  bound  him  to  defend 
the  suit,  if  he  had  a  defence,  or  to  aatisfy  any  judgment  that  might  be  rendered. 

The  plaintiff  then  served  a  citation  on  Mandell^  aa  agent  of  the  defendant, 
took  a  judgment  by  default,  and  had  it  confirmed.    The  defendant  haa  appealed. 

Hia  counael  contenda,  that  if  the  auit  be  an  ordinary  auit,  no  citation  waa 
served  upon  the  defendant,  and,  therefi>re,  that  the  judgment  rendered  againat 
him  is  illegal  and  void. 

And  aecond,  that,  aa  an  attachment  auit,  the  judgment  ia  invalid,  becauae  the 
defendant  was  not  legally  brought  into,  and  repreaented  in  court. 

The  suit  waa  not  an  ordinary,  but  an  attachment  auit ;  and,  therefore,  it  ia 
Doceasary  to  examine  only  the  laat  ground  offered  fi>r  a  reversal  of  the  judgment. 

The  attachment  having  been  regularly  levied,  and  property  of  the  defendant 
taken  into  the  poaaeaaion  of  the  aheriff,  it  repreaented  the  defendant  in  court* 

An  appearance  to  bond  the  property  muat  be  conatrued  aa  an  appearance 
with  power  to  comply  widi  the  conditiona  of  the  bond  ;  the  eaaential  of  which 
were  to  defend  the  auit,  or  abide  by  any  judgment  that  might  be  rendered  in 
the  case.  It  waa  then  hia  intereat  and  duty  to  defend  hia  own  auit.  It  waa 
not  the  business  of  the  court,  to  appoint  an  attorney  to  repreaent  him,  aince  he 
had  appeared  and  bound  himaelf  to  defend  hia  own  auit,  or  to  pay  auch  jadg- 
inent  aa  might  be  rendered  againat  him.  Thia  ia  the  neceaaaiy  inference  from 
art.  259  of  the  code,  and  the  court  could  not  ezerciae  the  authority,  given  by 
art.  260,  to  appoint  an  attorney  to  repreaent  him,  when  he  had  appeared  by  hia 
agent  to  bond  peraonally,  and,  therefore,  to  defend  the  auit  peraonally. 

The  judgment  ia  affirmed,  with  coata. 

Ke-hearing  refuaed. 


W.  E.  Thompson  o.  R.  R.  Barrow. 

Defendant  pointed  out  to  the  iherift  far  leisare  under  two  ezaootions,  propeity  whiob,  ha 
atated  at  the  time,  wai  far  more  than  aoffident  to  satisfy  them.  The  sheriff  seised  it  aadar 
thoae  exeeations,  and  under  that  of  plaintiff  aft  the  aama  time.    BM:  Wa  are  not  pte* 


TaoHPttMi         pared  to  mj,  tiitt»  \ 


APPEAL  fipom  the  District  Cooit  of  Terrebonne,  Randall.  J.  J.  H.  iZ<{<3f 
and  /.  D.  a>2«,  for  plaintiff.  /.  C  and  jl.  BeaUy,  for  defendant.  By 
the  court :    (SlidtU^  J.,  absent) 

Host,  J.  There  is  no  error  in  the  judgment  in  this  case.  The  defendant 
had  pointed  ont  to  the  sheriff  for  seizure,  under  two  other  executions,  property 
which,  he  stated  at  the  time,  was  fiu-  more  than  sufficient  to  satisfy  them.  Hie 
sheriff  seized  it  under  those  executions,  and  under  that  of  Thompson^  at  the 
same  time.  We  are  not  prepared  to  say  that,  under  those  circumstances,  the 
defendant  was  entitled  to  notice  of  seizure.  HeiciU  ▼.  Stevens,  5  Aon.  640. 
But  if  he  was,  he  had  left  his  residence,  under  circumstances  which  authorized 
the  appointment  of  a  curator  ad  hoc^  to  represent  him,  and  the  service  made 
upon  the  curator  ad  hoc,  appointed  by  the  court,  is  valid. 

The  words,  '*  acres  or  arpents,*'  used  in  the  advertisement  of  the  property, 
when  the  word  "  acres,'*  should  alone  have  been  inserted,  refer  only  to  a  ooo- 
siderable  portion  of  the  land  seized,  and  the  word  **  arpents,'*  taken  in  connec- 
tion with  the  entire  advertisement,  is  mere  surplusage.  The  advertisement, 
after  describing  this  and  other  sections  of  land,  the  contents  of  which  are  giveo 
in  acres,  sums  up  the  whole  as  follows :  «*  containing,  together,  1696  acres  and 
23-100th8."  They  clearly  showing,  that  the  contents  of  section  No.  40,  w»e 
also  measured  in  acres. 

There  was  no  pretext  for  enjoining  the  sale,  and  damages  were  properij 
allowed. 

The  jndgmefit  is  affirmed,  with  costs. 


H.  Stackhouse  v.  R.  B.  Kendall.* 

In  an  tctioii  to  reoover  the  price  of  a  slave,  on  the  groond  that  he  wai  nneoond  at  the  dtfe 
of  the  sale,  the  plaintilTcannot  recover  where  no  post  mortem  examination  was  made,  a^ 
the  proof  of  the  nature  and  duration  of  the  diieaae  rested  ezdnsively  npon  the  conjectsn! 
and  conflicting  opinion  of  physicians. 

APPEAL  from  the  Second  District  Court  of  New  Orieans,  Lea,  J.  Ht^- 
man  and  Ogden,  for  plaintiff.    Howard,  for  defendant.    By  the  court: 

Host,  J.  The  plaintiff  seeks  to  recover  the  price  of  a  slave,  purchased  by 
him  of  the  defendant,  on  the  ground  that  at  the  time  of  the  sale  the  slave  had 
the  consumption,  of  which  disease  he  has  since  died.  The  defendant  pleaded 
the  eeneral  issue,  and  cited  his  vendor  in  warranty.  Two  antecedent  vendors 
were  successively  called  in  warranty,  and  they  all  joined  in  the  defence. 

The  plaintiff 's  petition  was  dismissed  as  in  case  of  nonsuit,  and  he  appesJed. 
The  defendant  asks  that  the  judgment  be  amended  so  as  to  be  final  in  his 
favor. 

No  post  mortem  examination  of  the  slave  was  made,  and  the  proof  of  the 
nature  and  duration  of  the  disease  rests  exclusively  upon  the  conjectural  and 

*This  case  is  in  the  list  of  cases  not  reported  by  my  predecessor.  I  have  inserted  it 
Veoanse  Judge  Eu&^  refers  to  it  as  antfaorily  in  tfaeoase  m  Hooper  v.  Oweme,  p.  906.      B. 
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oonfiictiog  opinions  of  phyricianB.  According  to  the  opinion  of  Dr.  StilUtU,  Btackhouib 
the  diioase  is  not  proved.  On  the  other  hand,  the  family  physician  of  the  ksrdall. 
plaintiff  testifies,  that  the  impression  which  the  boy  made  on  him,  when  he  first 
saw  bim,  was  that  he  could  not  live ;  that  his  chest  was  uncommonly  small  and 
out  of  proportion  with  his  height,  and  that  in  persons  similarly  constructed 
the  lungs  are  not  long  enough  to  meet  the  secretions  of  blood  with  the  body. 
He  further  states  it  as  his  opinion,  that  the  slave  died  of  consumption,  and  that 
the  disease  was  the  consequence  of  his  constitutional  conformation.  If  it  be 
true  that  persons  of  small  and  narrow  chests  are  invariably  consumptive,  this 
peculiar  conformation  is  a  visible  defect,  and  the  purchaser  who  buys  a  slave  thus 
formed,  might,  perhaps,  be  considered  ab  taking  on  himself  the  risk  of  consump- 
tion. But,  be  this  as  it  may,  the  evidence  of  the  existence  of  the  disease,  at 
the  time  of  the  sale,  is  such  as  we  have  repeatedly  held  we  could  not  act  upon. 
Executors  ofDupre  v.  Prescott,  6  Ann.,  592. 

The  physician  who  last  saw  the  slave  states,  that  the  day  before  he  died  he 
was  suffering  from  diarrhea  and  hectic  fever,  but  that  he  showed  no  sign  of 
approaching  dissolution.  It  is  proved  that  the  cholera  was  among  the  plaintiff's 
slaves  at  that  time,  and  the  rapidity  and  manner  of  the  death  point  to  that 
disease  as  the  cause.  The  evidence  induces  us  to  believe  that  the  fever  was  the 
result  of  debility,  which  followed  the  diarrhea ;  that  the  diarrhea  may  have  been, 
as  it  usually  is,  caused  by  a  change  of  food  and  water  on  a  subject  lately  come 
to  Louisiana;  that  it  was  aggravated  by  the  damp  and  impure  atmosphere  of 
the  pork  warehouse  in  which  the  slave  was  employed,  and  that  it  terminated  in 
cholera. 

We  are  of  opinion  that  the  defendant  is  entitled  to  a  final  judgment. 
It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  in  this  case 
be  amended,  and  that  a  final  judgment  be  entered  in  favor  of  the  defendant,  and 
against  the  plaintiff,  with  costs  in  both  courts. 


Payne  and  Harrison  v.  The  Independent  Towboat  Company. 

Privilege  against  a  steamboat;  for  cord  wood  fornuihed  by  oontract,  allowed,  under  the  act 
of  the  Legislatore  of  the  15th  March,  1843. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  L«a,  J..   C.  Red- 
mondf  for  plaintiflTs.    Z.  Latour,  for  defendants.    By  the  court : 
SiiiDELL,  J.    We  think  with  the  district  judge,  that  the  3d  section  of  the  Act 
of   March  15, 1842,  p.  282,*  conferred  a  privilege  upon  the  appellee,  whose 
claim  was  for  cord  wood,  furnished  to  the  steamboat  by  contract,  and  not  taken 
against  the  will  of  the  owner  of  the  wood.  ^ 

Judgment  affirmed,  with  costs. 
Application  for  re-hearing  refused. 

*The  foUowing  ia  the  lection  of  the  Act  cited:  Sec.  9.  Be  it  further  enaetedj  Spc^  That 
fclie  claim  against  iiteamboat  ownen  for  cord  wood  shall  be  of  the  first  privilege  against 
■^eamboats,  for  and  daring  the  term  of  eight  months  from  the  time  that  snch  clsim  accrnes, 
mm  regards  all  boats  ninning  beyond  the  limits  of  the  State,  and  three  months  for  boats  ran* 
caiag  within  the  limits  gI  the  State. 
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Henry  Boyce  v.  J.  and  H.  Cage, — N.  C.  Wade,  Warrantor. 

To  oonititute  a  lale  per  mvenianem,  there  most  be  either  a  distinct  or  lepinte  obiect 
deacribed,  inch  ae  the  manor  of  dale,  an  iiland,  an  enckMed  field;  a  sale  im  ilio  ec» 
•idered  ae  made  per  aeenionem  when  it  ii  for  a  total  eum,  and  aasi^xu  to  the  lud  tM 
eziiting  and  Tifible  boondariei,  inch  ae  liyen,  highways,  fencei,  piecei  of  itone,  ime 
wood,  showing  the  itarting  point  and  direction  of  the  dividing  line  with  the  idjoiuis 
tenement!.  Theie  lact  aalei  are  held  to  be  per  avertiomem  on  the  preiamption,  that  the 
partiea  to  them  hare  their  attention  fixed,  rather  upon  the  bonndariei  than  apon  tbe  eos- 
merationof  quantity* 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Randall,  J. 
/.  C  and  A.  BeaUy,  for  plaintiff.     E.  A.  Johnstm^  for  defendants*  Job 
Ker  and  Connolly  Mereieft  for  warrantor.    By  the  court : 

RosT,  J.  This  is  an  action  of  boundary  between  two  parties,  claiming  under 
the  same  original  grant  The  title  of  the  plaintiff  is  the  oldest  in  date,  and  ai 
there  is  no  evidence  of  adf  erae  possession  by  the  defendant,  to  sustain  the  plei 
of  prescription,  the  district  court  properly  allowed  the  plaintiff  the  soperfciii 
quantity  of  land  which  his  title  calls  for ;  and  the  only  questions  in  the  esse,  pn- 
senting  any  difficulty,  are  those  which  arise  on  the  claim  of  warranty  of  tbe 
defendants. 

The  district  court  found  the  extent  of  the  conflict  between  the  adjoioas 
tracts  of  land  to  be  one  hundred  and  fifty-four  arpents  95-100.  This  beas 
taken  from  the  defendants,  judgment  was  rendered  in  their  favor,  agvinst  tbe 
immediate  warrantor,  Tobias  Gt6«on,  for  the  price  he  had  received.  A  iik« 
judgment  was  rendered  in  faror  'of  Gibson  against  his  vendor,  Nathanitl  C 
Wade,  but  the  court  refused  to  give  judgment  in  favor  of  Wade  agaiiut  ibe 
widow  and  heirs  of  Samuel  Tanner,  his  vendor,  and  discharged  them  from  tbe 
warranty.     Wade  alone  has  appealed. 

He  first  contends,  and  we  agree  with  him,  that  he  is  entitled  to  the  wm 
judgment  against  his  vendors  which  will  be  rendered  against  him,  and  that  then 
are  no  admissions  in  his  answer,  and  that  of  CHhson,  to  the  call  in  wamoiji 
which  can  increase  their  liabiUty  as  vendors. 

But  he  further  contends,  that  no  judgment  should  have  been  rendered  agurt 
the  other  warrantors,  because  the  true  boundary  between  the  two  adjoiaiiS 
tracts  of  land,  of  the  plaintiff  and  defendant,  must  be  ascertained  by  first  tisi 
the  boundary  of  another  tract,  called  the  Walker  tract,  adjoining  that  of  tbe 
defendant  above,  and  forming  part  of  the  same  grant.  That  the  qnutiij^ 
land  purchased  by  the  defendants,  in  those  two  tracts,  was  1800  soperfo^ 
arpents ;  and  that  as  no  other  location  is  given  in  the  acts,  except  a  front  ooibi 
Bayou  CaiUon,  the  defendants  have  no  claim  beyond  the  quantity  purcfa«>^ 
And  as  the  boundary,  established  by  the  district  court,  leaves  them  1846  aipott* 
they  have  suffered  no  eviction,  and  have  no  action  in  warranty. 

The  defendants,  on  the  contrary,  maintain  that  the  sales  under  which  At! 
hold  the  two  tracts  of  land,  are  sales  per  aversionem,  and  that,  altfaoagh  to  cos- 
sequence  of  a  bend  in  tbe  bayou,  the  land  contains  more  superficial  arpents  this 
is  mentioned  in  the  acts,  they  have  a  good  title  to  all  the  land  included  witUB 
the  boundaries,  mentioned  in  the  acts,  and  ahould  be  indemnified  for  tbe  poitioo 
adjudged  to  the  plaintiff. 
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There  is  no  doubt  that  the  bonndaiy  mast  be  established  by  first  locating  the  Botcb 
Walker  tract ;  and  the  nature  of  the  sale  under  which  the  defendants  hold  that  Caoi. 
tract,  must  determine  the  case.  It  is  a  sale  from  Turner  to  Cage,  of  a  tract  of 
land  previously  sold  by  him  to  Robert  O.  Walker^  containing  about  twenty-five 
arpents  front  on  Bayou  Caillon,  by  forty  in  depth,  and  having  one  thousand 
arpents  in  superficies,  to  begin  above  at  a  point  distant  twenty-five  arpents  from 
the  upper  line  of  the  grant,  of  which  it  forms  a  part,  and  to  run  down  the 
bayou  for  quantity. 

To  constitute  a  sale  jy^r  aversianem.  there  must  be  either  a  distinct  or  sepa- 
rate object  described,  such  as  the  manor  of  dale,  an  island,  an  enclosed  field. 
A  sale  is  also  considered  as  made  per  aversionem  when  it  is  for  a  total  sum,  and 
assigns  to  the  land  sold,  existing  and  visible  boundai'ies,  such  as  rivers,  highways, 
fences,  pieces  of  stone,  iron  or  wood,  showing  the  starting  point  and  direction  of 
the  dividing  line  with  the  adjoining  tenements.  Those  iHSt  sales  are  held  to  be 
per  aversionem,  on  the  presumption  that  the  parties  to  them  have  their  attention 
fixed,  rather  upon  the  boundaries,  than  the  enumeration  of  quality.  Fisk  v. 
Fleming,  Syndic, 

Id  the  sale  of  the  Walker  tract  there  was  no  fixed  and  visible  boundary.  If 
it  were  conceded  that  the  upper  boundary  of  the  tract  was  given  with  sufificient 
certainty,  because  its  position  might  have  been  ascertained  by  a  survey,  no 
lower  boundary  at  all  is  mentioned,  the  act  merely  stating,  that  the  land  is  to 
have  about  twenty-five  arpents  front,  and  to  contain  one  thousand  superficial 
arpents.  The  attention  of  the  purchaser  could  not,  therefore,  have  been  fixed 
upon  the  boundaries,  and  he  must  have  relied  upon  the  numeration  of  quantity ; 
that  quantity  alone  the  defendants  could  claim  fro/n  their  vendor.  It  is  in  evi- 
dence, that  at  the  institution  of  this  suit,  they  were  in  possession  of  eleven 
hundred  and  twenty-two  arpents  95-100  under  that  title. 

The  tracts  which  they  purchased  from  Gibson,  and  on  which  the  conflict 
occurs,  was  sold  as  containing  seven  and  a  half  arpents  front  by  forty  deep, 
adjoining  the  land  above  mentioned ;  and  as  the  only  boundary  assigned  had 
never  been  determined,  this  sale  was  not  per  aversionem,  and  only  transferred 
to  the  defendants  three  hundred  superficial  arpents  of  land.  It  is  admitted 
that  at  the  institution  of  this  suit,  the  defendants  had  taken  possession,  under  it, 
of  three  hundred  and  ten  superficial  arpents. 

The  tract  of  twelve  and  a  half  arpents  front,  sold  by  CHbson  to  the  defen-  , 

dants,  being  above  the  fixed  boundary  of  the  Walker  tract,  cannot  be  reached 
by  the  present  action,  and  the  excess  in  the  contents  of  it,  over  the  quantity 
sold,  if  any,  may  be  left  out  of  view.  The  defendants  have,  under  their  pur- 
chase of  the  two  other  tracts,  an  excess  of  one  hundred  and  thirty-two  arpents 
95-100  over  what  was  sold  to  them,  and  to  that  extent  they  have  no  claim  in 
warranty;  deducting  this  from  one  hundred  and  fifty-four  96-100,  the  admitted 
extent  of  the  conflict  between  the  plaintiffs  and  defendants,  there  remains 
twenty-two  arpents  and  100th,  which,  at  the  rate  of  $7  50  per  arpent,  there 
must  be  judgment  against  the  appellant  in  favor  of  CHbson,  and  in  his  favor 
against  Mrs.  Tanner  and  the  heira  of  Lemuel  Tanner.  Tobias  Gibson  not 
having  appealed,  the  judgment  rendered  against  him,  in  fiivor  of  the  defendants, 
remains  undisturbed. 

It  is  ordered,  that  the  judgment  in  this  case  be  revened.  It  is  further 
ordered,  that  Tobias  Gibson  recover  from  Nathaniel  C.  Wade  the  sum  of 
$165  07j|  and  costs  in  the  district  court.    It  is  further  ordered,  that  Nathaniel 
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f ,  or  h«r  aMBinptioo  to  piy  die  deta  ef  l>mK2  TowKr  ;  nd  abo  fer 
tlieir  Tirile  dune  ^piHl  /o««;pA  W.  Tammer^  EtAer  Tammer,  Mary  ToKmer, 
EUzabeik  Tammer,  B.  T.  Tammer^  Robert  ML  Twmer^  el  of  ■£»;  and  Wiuihr 
iMgUm  Tatmer,  Bridget  Tanner  and  LomtMa  Tamner^  repreaeoted  b^  CeleMie 
Tanner,  tlieir  moKlier  and  tntrix.  It  in  ftuther  ordered,  tliii  ooe-half  of  the 
coata  of  appeal  be  paid  bj  ToUas  Gt&joa,  and  die  odier  fadf  by  Lemmd 
Tanner. 


Same  Case — On  a  Re-heaking. 

When  two  pieces  of  gfuond  bare  been  sold  by  one  end  the  sane  oontncC»witb  tbe  ezprer 
sum  of  tbe  messore  of  eadi,  and  there  be  ibuid  a  leas  qnantity  m  one  and  a  Imrger  qoaa- 
titjr  in  tbe  odier,  tbe  defideney  of  tbe  one  is  svppfied  by  the  orerphisof  die  odier,  as  far 
as  it  goes.    C.C.2475. 

By  the  coait : 

RosT,  J.  Id  the  orig;iiial  argoment  in  thje  case,  we  were  not  referred  to 
article  2475  of  the  Gide,  and  we  overlooked,  on  the  dedsion,  the  singular  dispo- 
sition it  contains. 

On  general  principles,  it  is  clear  that  the  excess  in  the  tract,  abore  the  fixed 
lienndary,  where  the  survey  begins,  could  not  have  been  brought  in  to  supi^  a 
deficiency  below ;  but  the  article  quoted  provides,  in  general  terms,  that  whea 
two  pieces  of  ground  have  been  sold  bj  one  and  the  same  contract,  as  was  the 
case  here,  with  the  expression  of  the  measure  for  each,  and  there  be  fi»und  a 
less  quantity  in  one,  and  a  fairger  one  in  the  other,  the  deficiency  of  the  one  a 
supplied  by  the  overplus  of  the  other,  as  fiar  as  it  goes.  Taking  the  two  tracti 
together,  the  land  remaining,  after  allowing  the  phintiflr  his  quantity,  is  more 
than  the  defendant  purchased.  The  judgment  must,  therefore,  be  for  the 
appellant.  Wade,  and  the  heirs  of  Tanner, 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  heretofore 
rendered  in  this  case,  be  set  aside.  It  is  further  ordered,  that  the  judgment  of 
the  district  court,  so  far  as  it  is  against  Nathaniel  C.  Wade,  and  in  favor  of 
Tobias  Gibson,  in  warranty,  be  reversed,  and  that  there  be  judgment  in  hk 
favor  against  the  said  Gibson,  with  costs  in  both  courts.  It  is  further  ordered, 
that  the  judgment  discharging  the  widow  and  heirs  of  Tanner  from  the  war- 
ranty, be  affirmed. 


Samuel  H.  Oilman  v.  Bonner  and  Smith,  and  Stillman, 

Allen  &  Co. 

The  plaintiff  was  employed  by  agents,  who  disclosed  their  principals,  with  whom  be  aam» 
ponded  directly,  and  to  whom  atone  he  rendered  services.  Held:  That  the  agents  were 
not  boond. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
Thomas  Hunlon,  for  plaintiff,     Goold  and  Howard,  for  defendants.  By  the 
court: 


Prestoh,  J.    The  plaintiff  ii  an  engineer.    StUlman^  Allen  4*  Cb.  are  the      Gilkam 
proprietorB  of  die  Novelty  iron  Works  of  New  York,  and  Bonner  and  Smiih      bomiiks. 
their  agents  in  New  Orleans.    The  suit  is  for  a  large  amount,  for  services  ren- 
dered by  the  plaintiff  to  the  defendants. 

T%e  plaintiff  alleges,  that  he  was  employed  by  Bonner  and  SmUh^  to  go  into 
the  country  parishes,  to  solicit  and  make  contracts  on  behalf  of  StUlman^  Allen 
4r  Cb.,  for  the  supply  of  engines  and  machinery  for  sugar  mills,  sawmills,  and 
other  purposes ;  that  Stillman,  Allen  Sf  Cb.,  executed  same  contracts,  made  by 
him  on  their  behalf,  corresponded  directly  with  him  in  reference  to  those  con- 
tracts, and  that  he  was  recognized  as  agent,  for  those  purposes,  by  them,  and  by 
Bonner  and  Smith. 

He  alleges,  that  he  traveled  through  the  country*  occupied  much  time,  and 
incurred  great  expense  in  performing  these  services,  and  made  contracts  for 
engines  and  machinery,  to  the  amount  of  9148,148 ;  that  some  of  these  contracts 
were  executed  by  Stillman*  Allen  Sf  Co.,  and  the  machinery  furnished,  but  diat 
they,  wrongfully  and  in  bad  feith,  refused  to  execute  other  similar  contracts. 
•  Lastly,  he  alledges,  that,  for  his  services  and  labor,  he  was  entitled  to  receive 
from  the  defendants,  pay  and  commissions,  at  the  rate  of  2i  per  cent  on  the  cost 
of  the  machinery  for  which  he  might  procure  contracts ;  and  that,  in  all  cases 
in  which  he  personally  superintended  the  erection  of  the  machinery  furnished 
by  Stillman,  Allen  Sf  Co,  he  was  to  receive  an  additional  compensation  of  four 
per  cent  on  the  cost  of  the  same. 

Bonner  and  Smith  excepted,  that  the  allegations  of  the  plaintiff's  petition  did 
not  show  that  they  were  personally  liable  for  his  claim  ;  so  the  court  decided, 
and  he  has  appealed. 

The  plaintiff's  petition  clearly  shows,  that  Bonner  and  Smith  were  agents  of 
StUlman,  Allen  Sf  Co.;  that  the  names  of  these  principals  were  disclosed  to  the 
plaintiff  in  employing  him,  and  that  he  rendered  his  services  to  the  principals, 
and  not  to  the  agents.  He  and  the  principal  corresponded  directly  in  relation 
to  those  services. 

There  is  an  allegation,  that  the  defendants  were  to  pay  2i  per  cent  commis- 
81011  on  the  value  of  the  machinery  for  which  he  made  contracts.  But  this  evi- 
dently means,  the  defendants  to  whom  he  rendered  the  services,  and  2  j  per  cent 
on  the  value  of  their  machinery,  not  the  defendants,  Bonner  and  Smith,  to  whom  he 
rendered  no  services,  and  who  had  nothing  to  do  with  the  machinery,  except  as 
agents. 

As  agents  merely,  they  are  not  liable  at  all ;  and  liability  cannot  be  presumed 
against  them,  without  an  agreement  express  or  implied.  It  is  certainly  not  to  be 
presumed  in  this  case,  where  the  agents  disclosed  their  principals,  where  the 
plaintiff  corresponded  directly  with  them,  and  rendered  all  his  services  to  them 
alone. 

Our  code  declares,  **That  the  mandatary  who  has  communicated  his  authority 
to  a  person  with  whom  he  contracts  in  that  capacity,  is  not  answerable  to  the 
latter  for  anything  done  beyond  it,"  and,  a  fortiori,  for  nothing  done  within  the 
mandate.  The  mandatary  is  responsible  to  those  with  whom  he  contracts,  only 
^vrhen  he  has  bound  himself  personally.  Code,  arts.  2981,  2982.  There  is  a 
decision  to  the  same  effect,  13  L.  R.,  20. 

The  plaintiff  contends,  that  he  was  to  share  commissions  of  five  per  cent, 
^vrith  the  agents,  Bonner  and  Smith.    He  does  not  so  state  in  his  petition,  but 
rhat  he  was  to  receive  2i  per  cent  commission  for  his  own  compensation. 
The  judgment  of  the  district  court  is  correct,  and  ia  affirmed,  with  costs. 


JoH.N  Harrington  r.  Nichols  et  al. 


Tke  pUiotiff' leaaed  faia  itctCTitwt  by  pvblic  Mt,  m  wkicAw  «■  MiitioBai  aacarity  ior  tlM  po^ 
jpr— Bce  of  the  BtipQUtioM  of  the  lewew.  tfe  putiesaMKad  ud  Bade  m  put  of  tte 
act.  ft  bood.  signed  by  the  leiieea.  witb  B.  and  JC  aa  aanribea.  The  oondiboa  of  the 
bocid  boaod  the  oblicors  to  Knne,  bot  not  to  all  of  tbe  ob&gatioBa  of  titt  leaitri,  resahiBg 
froin  tbe  lease.  The  owner  of  the  boat  aoagfat  to  bind  titt  aecarities  oa  tbe  bond  far  a  bob- 
compliance  with  the  stipolataoos  of  the  lease,  some  of  wfaieb  fKSMd  no  part  of  ttie  obGsa- 
tions  resulting  from  the  bond.  Held:  It  is  traethal  the  leaae  and  the  bond  were  ezeca- 
ted  at  the  same  time;  bat,  as  the  same  parlies  fid  not  aign  both,  they  caBBOt  be  viewed  m 
one  cootract  in  relation  to  the  sareties,  whoonly  signed  die  bond.  The  dedaraSian  of  As 
lessees,  in  the  contract  of  lease,  cannot  prejadice  their  aoretiea,  who  can  only  be  held 
boQod  as  they  agreed  to  bind  themseWea. 

APPEAL  from  the  Foortfa  District  Court  of  New  Ocleuis,  Strmifbridge^  J. 
Molt  and  Ogden^  fior  pkiotiff.    RtntUus  and  Emenom^  fior  drfeodanti^ 

By  the  coart : 

RosT,  J.  The  pbuntiff  leased  the  steamer  Nathan  EUe,  for  six  mcmtfas,  ta 
Peter  Mcholls,  J.  H.  Miller  and  /.  jR.  Hartzoek^  at  the  rate  of  $450  per  mcMith, 
payable  in  advance.  The  lessees  boimd  themselves  to  deliver  the  boat  to  the 
lessor  at  the  wharf,  id  this  city,  at  the  expirtfion  of  the  lease,  in  the  same  good 
order  in  which  they  took  her,  the  ordinary  wear  and  tear  excepted,  and  as  cdear 
of  debt  as  they  received  her.    The  act  of  lease  contains  the  fbDowiog  daaae: 

**  The  contracting  parties,  the  better  to  secure  the  execntioo  of  the  preseai 
contract,  and  the  payment  of  the  six  installments  aibre-mentiond,  have  reqnestad 
the  undersigned  notary  to  annex  to  the  present  deed,  to  be  considered  as  a  put 
thereof,  a  certain  bond,  for  the  sum  of  $3000,  bearing  date  the  Idth  lost, 
signed  by  Messrs,  Peter  NicholUf  James  H.  Miller^  and  /.  IL  Hartzock^  u 
principals:  and  C.  C.  Burr  and  /,  F.  Mayer^  as  security;  which  bond  hm 
been  signed  by  me,  the  notary,  to  identify  it  herewith,  and  receive,  whea 
necessary,  its  fnll  execution."  / 

The  condition  of  the  bond  referred  to  is  simply,  that,  if  at  the  expiration  of  th» 
lease,  the  lessees  shall  deliver  the  steamer  to  the  plaintiff,  or  his  agent,  at  ihe 
wharf,  in  the  city  of  New  Orleans,  in  the  same  good  order  in  which  they  tike 
her,  the  ordinary  wear  and  tear  of  the  boat  excepted,  and  as  clear  of  debt  ae 
they  receive  her,  and,  in  case  of  loss,  shall  pay  the  sum  of  $3000,  the  insuruce 
which  they  engage  to  effect  upon  said  steamer,  the  obligation  is  to  be  null  lad 
void,  otherwise  to  remain  in  full  force. 

The  lessees  failed  to  deliver  the  boat  in  New  Orleans  at  the  expiration  of  the 
lease.  The  plaintiff  found  her  at  St.  Louis,  where  she  had  been  attached  fsr 
privileged  debts,  contracted  by  them,  and  was  compelled  to  pay  thoae  dsto 
before  he  could  take  possession  of  her.  He  claims,  in  this  suit,  from  the 
lessees  and  from  their  sureties,  in  solido,  the  amount  thus  paid  by  him  ;  akotbi 
amount  of  a  bill  for  servant  hire  and  groceries  sold  to  the  lessees,  and  a  baJaDcs 
due  on  the  two  last  install ments  of  the  lease. 

The  answer  sets  up  many  grounds  of  defence,  but  the  only  two  relied  on  is 
this  court,  by  Mayer,  the  only  appellant,  are  the  following :  that  the  sureties  are 
not  bound  for  the  arrears  due  on  the  two  last  installments  of  the  lease ;  and  fur- 
ther, that  the  amounts  which  the  plaintiff  pretends  to  have  received  on  account  of 
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flak!  ii»ta]lment0,  shoiild  be  impated  to  the  debts,  Ibr  which  the  ioretiee  agreed  to  Haiiki««toii 
become  liable.    Mayer,  one  of  the  Baretiee,  has  appealed  from  the  judgment     Niobols. 
aUowiag  the  entire  claim  of  the  plaintiff,  and  the  latter  has  joined  in  the  appeal, 
praying  that  the  judgment  be  amended  in  his  fiivor. 

It  is  true,  that  the  lease  and  the  bond  were  executed  at  the  same  time.  But, 
as  the  same  parties  did  not  sign  both,  they  cannot  be  viewed  as  one  contract  in 
relation  to  the  sureties,  who  only  signed  the  bond.  The  declaration  of  the 
lessees,  in  the  contract  of  lease,  cannot  prejudice  them,  and  they  can  only  be 
held  bound  as  they  agreed  to  bind  themselves.  It  may  have  been  the  intention 
of  all  the  parties,  that  the  contract  of  suretyship  should  extend  to  the  installments 
of  the  lease.  But,  we  cannot  go  behind  the  acts  to  ascertain  that  intention;  and 
if  they  even  leave  the  liability  of  the  sureties  doubtful,  the  doubt  must  inure  to 
their  benefit. 

The  imputation  which  the  defendant  and  appellant  now  attempts  to  make,  is 
not  authorized  by  the  facts  of  the  case.  Some  of  the  payments  were  expressly 
on  account  of  the  lease,  and  all  were  made  long  before  his  liability  on  the  bond 
accrued,  in  conseqaence  of  the  payment,  by  the  plaintiflT,  of  the  debts  of  the 
boat  in  St.  Louis.  At  the  date  of  those  payments,  it  is  not  shown  that  anything 
was  due  by  the  lessees,  except  the  unpaid  installments  of  the  lease,  and 
the  amount  of  the  plaintiff's  bill  for  groceries  and  servant  hire.  His  consent 
that  the  payments  not  expressly  made  on  account  of  the  lease,  be  first  applied 
to  the  payment  of  this  bill,  and  that  the  balance  remaining  be  imputed  on  the 
lease,  does  full  justice  to  the  appellant. 

It  is  admitted,  that  the  plaintiff  had  to  pay  9718  46,  in  St.  Louis,  for  privileged 
debts  existing  on  the  boat.  For  this  sum,  with  legal  interest  from  judicial 
demand,  the  appellant  is  clearly  liable.  We  will  further  allow  fifty  dollars  dam- 
ages for  the  non-delivery  of  the  boat  in  New  Orleans,  dear  of  debt. 

It  is  therefore  ordered,  that  the  judgment,  so  far  as  appealed  from,  be 
reversed.  It  is  further  ordered,  that  the  plaintiff  recover  from  the  defendant, 
J,  jP.  Mayer,  $768  46,  with  legal  interest  from  the  lOth  of  August,  1847,  till 
paid,  with  the  costs  of  the  district  court;  those  of  this  appeal  to  be  paid  by  the 
plaintiff  and  appellee. 


Same  Case — On  a  Re-hearing. 

By  the  court : 

AosT,  J.  In  this  case,  the  court  having  overlooked  an  agreement,  in  the 
record,  by  which  the  defendant,  Maria  F.  Burr,  administratrix  of  the  succes- 
sion of  C.  C,  Burr,  was  authorized  to  prosecute  her  appeal  without  giving  bond, 
a  re-hearing  was  granted  as  to  her. 

The  argument  in  support  of  her  application  has  failed  to  convince  us,  that  there 
was  error  in  the  judgment,  to  the  prejudice  of  her  co-defendant.  The  same 
judgment  must,  therefore,  be  entered  against  her. 

It  is  ordered,  that  the  judgment  of  the  court  below,  rendered  against  Maria 
F.  Burr,  administratrix  of  C  C  Burr,  be  reversed.  It  is  further  ordered,  that 
the  plaintiff  recover  from  the  defendant,  Maria  F.  Burr,  in  her  said  capacity, 
S768  66,  with  legal  interest  from  the  10th  of  August,  1847,  till  paid,  and  the 
eoeta  of  die  district  coort ;  those  of  this  appeal  to  be  paid  by  the  plaintiff  and 
appellee 
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7  mm         CzffL  Hjiskis  Stackfole  et  aL  fi  Oswald  Wickham. 

tUjwm,  sttd  tLre  <L*tr^  r**^  ""••  ^  o^-l^jc  asat  esc  cL^eaee  kaA  ■«  beea  ■ 

▲  rem^  tMi  ttxtit  a  aafe  r-.-r^'^  ir^s.  T-stk  •  Ifctr^d  to  Xev  Orieaaa.  tf^ ; 
mot  wtntmrnrj  fsr  tt^  pl«iri:5  U»  sixw.  «^*tmt.'t*:j.  liat  tbe  vaa  aearatfcj, 
vitik  iai«a  aod  pmrru j'.<u,  &ud  ererr  c<i:^er  re-vv.s3e  i>r  «adh  a  vcjace. 

Tbe  rtT4^X  wac  irhrt«n  oo  ti^  back  of  a  dcx  ases<  t*^y*^  to  a  prtfnn^  iaa 
vrtUro  oo  tbe  btr.k  'if  tbe  f^t.t.^  iift<:X    T^  cbrssssaaea  vaa  aec  igud 
for  a  D<i^  tritL    //<.'^ :  T:^  grv^r.d  </  c^ZItj,  set  sp  ior  tbe  fine  tae  ia  1 
Gynrt,  if  loo  fnT'/'.-^  to  deserre  f «rtber  uofcct-    Tbe  4VMaf  ai  waa  aawnrrJ  tD  tte  peti- 
tiMi.  aul  wutj  fa.r'.j  be  rieved  aa  a  part  of  it. 

APPEAL  from  the  Fourth  District  Cooit  of  New  OrleuM.  Tha  cmb  imm 
tried  by  a  jory  before  Stravhridge,  J.  /.  I^.  HaUey^  fiir  pUntiff'.  I^bi/c 
■od  SinfcUton^  for  defeodaot.    By  the  court :     (Prestom,  J.,  ifaaeiit.) 

RofT,  J.  Oar  attentioo  has  been  eaOed  to  die  aerenl  billi  of  egcepli— 
which  the  record  coDtaios. 

Oo  the  day  of  trial,  the  defeodaot  mored  for  a  eooljoiiaiioe,  oo  the  gnnutd  dwt 
a  coiDmtMJoD  seat  to  New  York  to  take  the  ffatimopy  of  certain  witneoaes,  had 
not  been  returoed*  The  commission  had  theo  been  oat  eighty-two  days.  The 
defendant  showed  no  excuse  for  the  d^y«  and  the  district  judge  being  of  opia- 
ion  that  he  had  not  used  proper  diligence,  ruled  htm  to  triaL 

We  are  unable  to  say  that  this  was  not  a  proper  exercise  of  the  diacictiun 
▼eated  in  the  district  judge. 

After  the  cause  was  called  for  trial*  the  defendant  moved  that  the  exception 
eontainedin  his  answer,  '^that  the  petition  discbaes  no  cause  of  action,'^  be 
first  taken  up  and  tried. 

Under  a  rule  of  courtt  which  prohibits  counsel  from  making  any  motioQ  when 
a  cause  is  called  for  trial,  if  such  motion  could  with  propriety  have  been  made 
previous  to  that  time,  the  court  refused  to  entertain  the  motion,  but  reaaired  to 
the  defendant  his  right  to  the  benefit  of  the  exception  on  the  trial. 

The  defendant  was  bound  to  know  the  rules  of  court  and  to  conform  to  tihem ; 
and  if  the  district  judge  had  considered  his  going  to  trial,  on  the  merits,  as  a 
waiver  of  the  exception,  we  should  not  have  disagreed  with  him.  It  was  tried, 
however,  with  the  main  issue,  and  clearly  overruled  by  die  judgment  rendered 
on  the  verdict.    We  think  it  was  properly  overruled. 

The  plaintiff  having  found  no  salt  at  Grand  Turk,  brought  his  veaael,  in  bal- 
last, to  New  Orleans.  The  defendant  contends,  that  under  his  charter-party 
and  the  custom  of  trade,  he  should  have  gone  to  Salt  Key  and  ascertain  whether 
he  could  not  get  a  cargo  there.  The  charter-party  is  for  a  cargo  of  salt  to  be 
taken  in  at  Turk's  Island ;  and  the  judge,  in  his  charge,  told  the  jury  that  the 
alleged  custom  of  trade  which  bound  the  plaintiff  to  go  to  Salt  Key  under  such 
a  charter-party,  in  case  he  found  no  salt  at  Grand  Turk,  was  not  proved.  The 
defendant  excepted  to  the  charge  on  the  ground,  that  the  judge  is  prohibited 
from  charging  the  jury  on  questions  of  fact  Had  the  evidence  in  relation  te 
this  custom  of  trade  been  such  as  would  have  authorized  a  verdict  against  the 
plaintiff,  the  charge  of  the  judge  might  have  made  it  necessary  to  remand  tfa» 
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eaae;  but  as  we  aro  mtiafied  that  do  such  yerdict  could  be  rendered,  under  the   Btacxpoli 
6videDce«  we  would  be  doing  a  vain  thing  if  we  made  that  disposition  of  it.  WrcKHAH. 

We  think  with  the  district  judge,  that  as  the  vessel  had  made  a  safe  voyage 
from  Turk's  Island  to  New  Orleans,  it  was  not  necessary  for  the  plaintiff  to 
show,  affirmatively,  that  she  was  seaworthy  and  provided  with  men  and  pro- 
visions, and  every  other  requisite  for  such  a  voyage.  The  fact  that  the  verdict 
was  written  on  the  back  of  a  document  attached  to  the  petition,  instead  of  being 
written  on  the  back  of  the  petition  itself,  was  not  one  of  the  grounds  taken  in  the 
application  for  a  new  trial.  This  case  differs  in  that  respect  from  that  of 
Dubertrandy.  LavUle,  8  L.  R.  275.  In  that  case  the  verdict  had  been  written 
in  French,  and  was  radically  defective.  Here  there  is  a  valid  verdict,  and  the 
ground  of  nullity,  set  up  for  the  first  time  in  this  court,  is  too  frivolous  to  deserve 
fnrtiber  notice.  The  document  was  annexed  to  the  petition,  and  may  fairly  be 
viewed  as  a  part  of  it. 

On  the  merits,  the  amount  allowed  by  the  jury  was  considered  proper  by  the 
district  judge,  and  is  fully  sustained  by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


The  State  of  Louisiana  v.  The  Orleans  Navigation  Com- 
pany. 

It  wai  decided  in  this  cage,  that  the  Orleans  Navigation  Company  had  forfeited  its  charter, 
by  violating  the  conditions  of  the  act  of  incorporation  ;  bat  held,  '*  The  charter  requires 
the  company  to  keep,  ordinarily,  three  feet  of  water  [in  the  canal]  at  low  tides ;  yet  the  fact 
of  less  water  being  foand  occasionally,  in  consequence  of  extreme  low  stages  of  the  lake, 
■boald  not  be  attended  with  a  forfeitare  of  the  charter." 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Buchanan,  J. 
haac  Johnson^  Attorney  General,  and  Eoselius  and  Burthct  for  the  State. 
A.  Hennen,  and  Benjamin  and  Micou,  for  the  defendant.     By  the  court : 

Preston,  J.  The  Bayou  St.  John  was  a  navigable  stream  previous  to  the 
cession  of  Louisiana  to  the  United  States.  The  Spanish  Governor,  the  Baron 
Carondelet,  excavated  the  basin  and  canal  to  connect  the  navigation  of  the  bayou 
with  the  rear  of  the  city.  Both  were  of  smaller  dimensions  than  at  present, 
yet  they  were  used  by  the  small  schooners  on  the  lakes. 

On  the  3d  of  July,  1805,  the  Governor  and  Legislative  Council  of  the  Terri- 
tory of  Orleans,  incorporated  **  The  Orleans  Navigation  Company."    By  the  9th 
section  of  the  charter  it  was  provided,  that,  **  As  soon  as  the  company  shall 
have  improved  the  navigation  of  the  Bayou  St.  John,  so  as  to  admit,  at  low  tides, 
▼essels  drawing  three  feet  water,  from  Lake  Ponchartrain  to  the  bridge  at  the 
settlement  of  the  bayou,  then  the  president  and  directors  shall  be  entitled  to  ask, 
liave,  and  receive,  from  every  vessel  passing  in  or  out  of  the  bayou,  a  sum  not 
exceeding  one  dollar  for  every  ton  of  the  admeasured  burden  of  the  vessel,  and 
0O  in  proportion  for  every  vessel  of  a  burden  lees  than  one  ton.     And  when  fur- 
ther improvements  shall  permit  vessels  draw  ing  three  feet  water  to  pass  from 
the  bayou  by  the  Canal  Carondelet  to  the  basin,  terminating  the  same  at  the 
city  ditch,  the  president  and  directors  shall  be  entitled  to  receive  an  additional 
tolly  not  exceeding  a  dollar  per  ton.*' 

As  early  as  1820,  great  complaints  were  made  by  citizens  of  this  State  and 
•then«  interested  in  the  navigatioD  of  Lake  Ponchartrain,  against  the  companyt 
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lo  1832,  the  compiMnf  hmnog  been  renewed,  the  Stataiycurpuraled  tihe  New 
Orleeoe  CumJ  and  Bankiiig  Compuiy ;  and,  as  bomia,  exacted  the  eonatnie- 
tioo  ef  a  bawD,  and  a  canal  fimn  the  city  to  the  kke,  capable  of  admittiDg  veanb 
dnwiog  mx  feet  of  water,  and  at  a  ledoeed  rate  of  tofl  of  37|  ceota  a  ton.  Tbii 
canal  haa  long  aince  been  completed,  and  compelled  the  defiMdanti  to  redam 
their  toUs  to  a  itiD  lower  rtte.  Tliey  then  bomwed  a  kr^ge  amoant  of  moMy 
bat  do  not  appear  to  have  expended  it  with  wiccom,  as  their  affiuta  have  declined 
constantly  since ;  and  the  district  cooit  came  to  tfie  conclusion,  on  the  evidence, 
that  they  were  totally  insolvent. 

Agsin,  in  1835,  the  Legislature  directed  proceedings  to  be  taken  agnnattfas 
company,  for  foiling  to  keep  the  navigation  in  the  situation  required  by  dw 
charter ;  but,  for  some  reason,  no  effectual  proceedings  were  taken. 

Tlie  evidence,  in  this  case,  fully  supports  the  conclusion  of  the  court,  that  As 
defendants  are  insolvent.  Their  own  witnem  believes  diat,  without  aid  fron 
other  sources  than  the  stockbolden,  the  company  wiQ  never  be  able  to  pay  in 
debts.  An  its  property,  except  its  rights  upon  the  basin,  canal,  and  Bayou  St 
John,  has  been  sold.    The  revenues  from  them  have  been  under  seiznre  by  the 

sheriff  for  years,  and  do  not  pay  the  interest  on  their  debts.     Those 

revenues  are  daily  diminishing,  while  their  debts  are  increasing,  and  their  stodk 
of  one  hundred  doUars  a  share  has  been  sold  for  fifty  cents. 

If  the  navigation  is  not  in  the  situation  required  by  the  charter,  the  compssj 
have  no  resources  to  improve  it ;  indeed,  none  to  keep  the  works  firom  eae- 
stant  dilapidation,  and  the  basin,  canal,  and  bayou,  from  depreciation  in  value. 

A  single  witness  represeots,  that  he  is  authorized  by  a  party,  whom  be 
refuses  to  disclose,  to  take  a  lease  of  the  property  of  the  company  for  tweaif 
yean,  and  put  the  navigation  into  a  situation  which  will  respond  to  the  provis- 
ions of  the  charter.  As  he  is  not  authorized  to  disclose  the  party  for  whom  be 
acts,  he  afforded  the  district  court  no  means  of  judging  of  the  ability  of  the  paitj 
to  accomplish  the  objects  of  the  charter.  The  same  objects  being  those  of  die 
State,  this  court  has  delayed  its  decision  some  time,  the  Legislature  heii^  is 
session,  to  see  if  the  party  would  openly  disclose  his  means,  and  make  soom) 
arraDgeraent  satisfiictory  to  the  State.    It  has  not  been  done. 

For  the  same  reason  that  the  evidence  produced  no  impression  on  the  disttkt 
court,  it  has  afforded  no  satisfaction  to  this  court.  There  is  not  that  opeoaiesi 
and  publicity  on  the  part  of  the  secret  party  and  his  proposals,  which  properiy 
belong  to  all  matters  of  public  concern,  and  without  which,  confidence  cannot  be 
inspired. 

The  evidence  in  this  case  satisfies  us,  that  the  company  have  not  kept  te 
navigation  of  the  canal  and  bayou  in  the  situation  required  by  the  charter;  btf, 
on  the  contrary,  have,  for  a  length  of  time,  violated  their  charter,  by  not  keeping 
the  depth  of  water  required,  either  id  the  bayou  or  canal,  and,  indeed,  ahnort 
abandoning  both. 

It  is  contended,  that  the  charter  requires  die  company  to  keep,  ordinaxfly, 
three  feet  of  water  at  low  tides,  but  that  the  fkct  of  less  water  being  found  < 
aionally,  in  conseqaenco  of  extreme  tow  stages  of  the  lake*  ahonld  not  be  1 
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with  ft  forfeiture  of  the  charter.    We  concur  in  that  opinion,  but  are  Batufied        Btatb 
by  the  evidence,  that  there  is  not  ordinarily,  at  ]ow  tides,  three  feet  of  water  ijp^^  OiiLaAiiB 
tiiroughout  the  extent  of  the  navigation.  N^ioatiow 

Captain  Vidal  says,  that  in  the  winter  time,  at  low  tides,  there  is  only  two 
and  a  half  feet  water  on  the  bar. 

Captain  Sarazin  has  found  the  water  several  times  but  two  and  a  half  feet 
deep  on  the  bar. 

Mr,  Blanc  testifies,  that  there  is  not  more  than  two  and  a  half  feet  water  at 
the  mouth  of  the  canal.  We  understand  this  to  be  the  ordinary  state  of  the  low 
water  stage,  because,  he  says  that,  in  low  water,  the  bayou,  at  its  junction  with 
the  Canal  Carondelet,  has  not  more  than  two  feet  four  or  five  inches  in  depth. 
He  further  proves,  that  the  average  depth  of  water  at  the  bar,  during  the  last 
ten  years,  at  low  tide,  has  not  been  more  than  two  feet,  four,  five  or  six  inches, 
and  this,  with  a  width  or  channel  hardly  sufficient  for  a  small  vessel  to  pass. 

Captain  Dumas  sounded  the  bar  at  the  mouth  of  the  bayou,  at  low  tide,  and 
found  but  two  and  a  half  feet  water,  and  could  not  get  out  with  his  schooner, 
light,  having  only  that.draft. 

Captain  Palpa  sounded  the  bar  at  the  mouth  of  the  bayou,  and  found  but 
the  same  depth  of  water,  at  low  tide ;  and,  shortly  before  the  trial,  had  to  pay 
fne  dollars  for  lightening  his  vessel,  drawing  but  three  feet  water. 

Mr,  Clarke  proves  the  same  thing.  And  Mr.  Buisson^  who  probably  sounded 
the  bayou  for  the  purpose  of  giving  the  court  exact  information  as  to  its  depth 
at  low  tide,  gives  a  still  more  unfavorable  account  of  the  want  of  the  depth  of 
water  required  by  the  charter. 

Other  witnesses  prove,  and  the  books  of  the  company  show,*  that  vessels 
drawing  four  or  five  feet  of  water,  have  entered  and  gone  out.  The  prevalence 
of  southern  and  easterly  winds  fills  the  lake  from  the  sea,  and  produces,  gene- 
rally, sufficient  water  for  the  navigation.  But  the  evidence  preponderates  in 
showing,  that  the  ordinary  stage  of  low  water,  both  at  the  mouth  of  the  canal 
aod  mouth  of  the  bayou,  and,  perhaps,  at  intermediate  stages,  opposite  the  drain- 
ing machines,  is  less  than  the  three  feet  required  by  the  charter  of  the  company. 

In  fact,  Mr,  Fagan,  who  has  been  superintendent  of  the  works  of  the  com- 
pany forbear  twenty  years,  says,  *^  he  believes  it  to  be  his  duty  to  keep  a  record 
of  the  depth  of  the  water  on  the  bar,  and  did  so  for  several  years,  until  of  late 
years  the  water  got  so  very  bad,  and  the  trade  also,  that  he  did  not  think  it 
nec(^0ary  to  keep  a  record.'* 

A  dredging  machine,  which  the  company  had  for  the  purpose  of  deeping  the 
bayou,  was  sunk  two  or  three  years  ago,  and  they  have  not  replaced  it,  nor  even 
raised  it ;  so  that  it  has  become,  itself,  a  dangerous  obstruction  to  the  navigation. 
To  use  the  expression  of  one  witness,  the  navigation  has  become  most  horrible ; 
and,  of  another,  detestable.  The  canal  and  bayou  are  filling  up  every  year. 
The  harbor  is  dangerous,  and  the  works  of  the  company,  generally,  are  rotting 
down,  dilapidating,  and  seem  to  be  abandoned. 

The  navigation,  which,  by  the  improvements  of  near  half  a  century,  should 
have  attained  all  the  perfection  of  which  it  is  susceptible,  is  obstructed  so  as  to 
cause  great  expense  and  delay  to  navigators,  by  lightening ;  is  dangerous,  so  aa 
often  to  subject  the  vessels  and  commerce  to  much  loss,  for  which  there  is  no 
recourse,  except  against  an  insolvent  corporation.  In  fact,  we  doubt  if  the  bar,  at 
least,  which  aflfects  the  whole  navigation,  is  in  a  better  situation,  than  in  the 
time  of  the  Baron  Carondelet.    So  that  the  whole  object  of  the  act  of  incorpora- 

tioii  haa  failed. 
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Br  An  rwmmoHmg,  tiiaraftn,  to  raoder  Mch  jadpamat  m  it  appom  to  ns  ahmdd 

Tn  OuBAM  1"''^  ^**^^  EMidaffwl  w  the  diitrict  eomtt 
Ha^atiov       It  ii  ordered*  adjudged,  and  decreed,  tliat  the  eoipontioii  of  the  Orleaoa 
NcviplbD  Coaipaiijr  has  fbrfisited  to  chatter ;  that  it  be  diaM>lTed,  and  heoce- 


fMtfa  eztiDCt,  figr  the  violatioii  of  the  conditioiis  of  the  act  of  incorporation. 


Louis  Delacboix  v.  J.  Nolan.— Adeline  Delacroix,  Intervenor. 

When  ft  hubftttd  lells  the  property  of  the  wife,  and  ibe  appean  and  makei  henelf  ft  pazty 
totbeftct,  with  knowledge  of  ber  rights,  she  tiierebyeoiiaents  to  the  tale.  Wires  riioQli 
onder  rach  drcomatftiices,  be  held  to  the  aaiiie  rales  as  oHiflr  penonSr  who  owiaeut  to 
the  sale  of  their  property  by  another. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge.    Burk^  J.     Laqf, 
for  phuntiff.     Chrevest  for  defendant.    By  the  ooort : 

P&csTON,  J.  The  phuntiff  aHedges,  that  in  hia  own  rig^t,  and  aa  tutor  of  hii 
minor  child,  AvinenU',  he  is  the  legal  owner,  together  with  Mrs.  Adeline  Gtn- 
ret,  of  a  small  tract  of  land,  situated  in  the  parish  of  West  Baton  Roage.  He 
claims,  that  it  belongs  to  them,  by  inheritance  from  his  deceased  wife,  FelidU 
DeLaeroix,  one  of  the  heirs  of  Xavier  TkerioU  as  haring  been  ceded  to  her  fay 
the  other  heirs,  on  account  of  her  rights  in  the  succession. 

He  aHedges,  that  the  defendant  has  taken  possession  of  the  land,  without  color 
of  title,  but,  on  the  contrary,  with  a  full  knowledge  of  the  title  of  the  true  owa- 
ers ;  that  he  has  cut  down,  carried  away,  and  used  the  timber,  which  is  Tahubb, 
and  thereby  caused  the  owners  damage,  to  the  amount  of  two  thousand  doOaii. 
He  asks  judgment  in  their  fiiTor  for  the  land  and  damages. 

Mr$.  DeLacroix  intenrenes,  and  denies  that  the  defendant  has  any  valid  tiife 
to  the  land,  and  claims  twenty-five,  out  of  thirty-two  parts  of  it.  She  pleadi* 
and  it  is  sufficiently  shown  by  her  and  the  plaintiff,  that  the  land  was  the  sizA 
of  a  tract  which  bek>nged  to  Xavier  Theriot,  He  died,  leaving  six  heirs.  F^ 
of  them  ceded  the  sixth  of  the  tract  to  FeliciU  TherioU  the  remaining  heir,  m, 
account  of  her  rights  in  the  succession.  She  was  the  first  wife  of  the  plaintiC 
the  mother  of  the  intervener,  and  the  sixth  of  the  tract  thus  ceded,  ft  the  luid 
in  controversy. 

FeliciU  Tkeriot  died,  leaving  two  children,  by  the  plaintiff,  the  interveMr, 
and  a  daughter,  who  inherited  from  her  the  land  in  controversy,  in  equal  por- 
tions. The  plaintiff  married  a  second  time,  by  which  marriage  he  has  a  soa. 
One  of  the  children,  by  his  firat  marriage,  died.  The  intervener  inherited 
from  her  9-32  parts  of  the  land,  making  her  whole  interest  25  out  of  32  parts. 
The  plaintiff,  as  father,  and  his  child,  as  half-brother  to  the  deceased,  inheritsd 
the  first  four  and  the  last  three  parts,  out  of  thirty-two  of  the  land. 

The  defendant  plead  lis  pendens,  that  the  same  claims  were  sued  for,  in  the 
suit  we  have  just  decided.  He  does  not  make  that  clearly  appear.  Nor  dosi 
he  satisfy  us,  as  plead  by  him,  that  the  hein  of  Xavier  7%eriot  transferred  Ii 
him  the  land  in  contro?eray,  by  the  transfer  to  him  of  a  suit  against  one  Bnms- 
sard,  in  relation  to  their  lands,  and  which  resulted  in  a  favorable  decision. 

He  next  pleads,  that  he  purchased  the  land  from  the  intervener  and  huBband,eB 
the  19th  of  October,  1846.  We  have  seen,  that  she  owned  twenty-five,  out  of 
thirty-two  parts  of  the  land.  The  defendant  produces  a  notarial  bill  of  sale,  of 
that  date,  fbr  the  whole  tract,  from  Chert  L,  QorreU  the  husband  of  dM 
intervenor.    The  land  did  not  belong  to  tiim,  but  to  the  wife ;  stiH,  we  think  the 
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act  18  bindiDg  upon  her.    She  appeared,  and  made  herself  a  party  to  the  act,  with     D«x.acroix 

a]l  the  knowledge  of  her  rights,  in  relation  to  the  land  which  she  now  possesses.        Nolah. 

She  thereby  consented,  that  the  land  should  be  sold  to  the  defendant.     Even,  if 

she  thought  she  could  defraud  him,  which  is  by  no  means  to  be  supposed,  she 

should  not  be  permiited  to  do  so.  We  cannot  see  why  wives  should  not,  under 

such  circumstances,  be  held  to  the  same  rules  with  other  persons,  who  consent 

to  the  sale  of  their  property  by  another. 

Tbere  are  strong  expressions  in  the  deed,  unusual  in  the  mere  renunciation  of 
a  wife's  legal  mortgage.  She  renounces  all  her  rights,  as  well  as  those  of  mort- 
gage ;  she  ratifies  the  act  of  sale ;  she  binds  herself  and  her  heirs,  at  all  times,  to 
ackowledge  the  validity  of  the  act  of  sale,  as  well  as  her  renunciation.  She  did 
all  this  out  of  the  presence  of  her  husband,  and  then  signed  the  act  by  fate 
authority.  There  is  not  the  slightest  reason  to  believe,  that  either  he,  or  the 
notary,  exercised  any  undue  influence,  or  practiced  any  fraud  upon  hert 
or  that  she  was  ignorant  that  the  land  belonged  to  her.  And  even,  if 
irom  obscurity  in  the  expressions  of  the  cession  of  the  heirs,  Tkeriot^ 
of  the  land,  to  the  husband  for  her,  they  believed  that  the  land  was  conveyed  to, 
and  belonged  to  the  husband,  the  result  would  be  the  same.  They  intended  to 
convey  it,  with  an  entirely  unincumbered  title  to  the  defendant.  We  have  no 
hesitation,  therefore,  in  pronouncing  that  Nolan  acquired  from  them  a  good  title 
to  twenty- five,  out  uf  thirty-two  parts  of  the  land. 

The  plaintiff  and  his  son  are  entitled  to  recover  the  other  seven  parts  of  the 
land.  Shall  they  recover  damages  ?  They  caused  a  suit  to  be  instituted  against 
the  defendant  for  the  whole  tract,  when  but  a  small  part  of  it  belonged  to  them. 
Their  evidence  is  so  weak,  as  to  their  inheritance  from  the  deceased  chOd  by 
the  former  marriage,  that  we  should  be  obliged  to  nonsuit  them,  but  for  the  ver- 
dict of  a  jury  of  the  vicinage. 

The  evidence  does  not  satisfy  us,  that  the  defendant  knew,  or  believed,  they 
had  any  rights  to  the  land,  when  he  purchased  it  from  Qorret.  The  communi- 
cation of  Duralde,  the  notary,  at  the  time  of  the  sale,  show  no  clear  outstand- 
ing title  to  any  part  of  it.  The  inheritance  of  the  plaintiff  and  his  son,  trough 
the  deceased  daughter,  was  not  mentioned,  much  less  explained,  to  the 
defendant  He  took  from  Qorret  a  formal  title  to  the  whole  land,  and,  in  our 
opinion,  possessed  it  in  good  faith,  until  the  institution  of  this  suit.  We  do  not 
believe  the  land  has  been  injured  by  the  use  and  improvements  of  the  defendant. 

The  defendant  is  entitled  to  warranty  against  Chcri  Qorret^  but  not  against 
the  wife.  He  sold  the  land  belonging  to  the  plaintiffs,  and  which  they  are 
entitled  to  recover.  She  could  not  become  security  for,  or  warrant  the  lawful, 
much  less  the  unlawful  acts  of  her  husband,  and  the  bill  of  sale,  so  far  as  it 
tends  to  that  effect,  is  invalid. 

It  is  decreed,  that  the  judgment  of  the  district  court  be  affirmed  in  favor  of 
the  plaintiffs,  respectively,  for  four  and  three  thirty-second  parts  of  the  tract  of 
land  claimed,  with  costs  in  the  district  court ;  that  the  judgment  in  favor  of  the 
intervenor,  Adeline  OorreU  for  the  twenty-five  thirty-second  parts  of  the  land 
be  reversed,  and  it  is  decreed,  that  she  pay  the  costs  of  her  intervention  in  the 
district  court,  and  half  the  costs  ^  this  appeal.  The  judgment  in  favor  of  the 
plaintiffs,  for  damages,  is  also  reversed,  and  they  are  condenmed  to  pay  half  the 
costs  of  this  appeal.  It  is  further  decreed,  that  John  Nolan^  the  defendant, 
recover  from  Cheri  Laurent  Gorret,  his  warrantor,  two  hundred  and  ninety- 
three  dollars,  for  the  price  paid  by  him  for  fourteen  and  two-thirds  of  an  acre  of 
ground,  at  twenty  dollars  an  acre,  of  which  he  has  been  evicted,  with  legal 
interest,  from  this  date  until  paid,  and  costs  in  the  district  court. 


SUPPLEBfENT. 


McDowell  and  Peck  r.  General   Mutual   Insurance   Co. 

A  master.  Id  eatering  «  foreign  port  where  piloti  are  oaaatty  emplawed,  is  bound  to  approach 
the  pilot  gTOQnd  with  caation,  and  to  ase  reaaooable  diligence  to  obtain  one-  IT  be  eaten 
withoat  a  pilot,  and  the  veuel  groanda  and  is  wrecked  in  doing  so,  the  onderwritets  on 
Bhip  are  not  answerable  for  the  loss  thereby  sastained,  unless  it  be  shown  that  reaaonable 
diligence  to  obtain  a  pilot  was  nnaaccessfiDdly  exerted,  or  that  cireomstances  of  impendiag 
danger  rendered  it  nasafe  to  wait  for  a  pilot,  or  that  socfa  other  state  of  fincts  eustadai 
would  reasonably  excuse  the  omission,  by  showing  its  necessity. 

Tlie  subject  of  employing  a  pilot  falls  under  the  head  of  seaworthiness ;  and  that  warraaty 
is  equally  implied,  whatever  may  be  the  {subject  of  insurance.  It  applies  no  leaa  to 
insurances  effected  by  the  owner  of  goods,  than  to  those  effected  by  the  owners  of  ths 
ship. 

The  £ngUsh  doctrine  of  seaworthiness  is,  that  there  u  no  implied  warranty  of  aeaworthi- 
ness,  except  at  the  commencement  of  the  voyage.  The  law  in  Ae  principal  uomiiww  ial 
States  of  this  Union,  is  at  variance  with  the  English  rule,  gives  a  wider  extent  to  ths 
implied  warranty,  and  holds  it  to  be  the  duty  of  the  assured  to  keep  his  vessel  seaworthy 
during  the  voyage,  if  it  be  in  bis  power  to  do  so ;  and  if,  from  the  neglect  of  the  owner,  or 
his  agents,  die  vessel  becomes  unseaworthy,  by  damage  or  loss  in  her  hull  or  equipmeato 
during  the  voyage,  the  owner  must  repair  the  damage  or  supply  the  loss  at  the  port  d 
refuge,  refreshment,  or  trade.  The  underwriter  will  be  discharged  from  liabilxty  §at  wj 
loss,  the  consequence  of  such  want  of  diligence.  The  American  doctrine  is  qualified  to 
this  extent :  that  unseaworthiness  arising  after  the  commencement  of  the  wvya^e,  hea  not  a 
retrospcetive  operation,  so  as  to  destroy  a  just  claim  in  respect  of  losses  which  have  ocuuieil 
prior  to  the  breach  of  the  implied  warranty ;  and  also,  that,  if  the  ship  sailed  seawoclky 
lor  the  voyage,  subsequent  unseaworthiness  shall  not  operate  as  a  defence,  except  wheie 
the  loss  is  distinctly  shown  to  have  been  occasioned  by  it,  and  the  unseaworthiaesa  itself  to 
have  arisen  from  the  negligence  or  misconduct  of  the  assured,  or  his  agents. 

A  protest  is  an  important  instrument :  and  where  a  captain,  having  met  with  a  ilisaslu. 
prepares  and  signs  one,  while  the  circamstances  are  fresh  in  his  memory,  setting  fiorth  tht 
manner  of  its  occurrence ;  and  afterwards,  when  a  litigation,  involving  a  charge  of  ■» 
conduct  against  himself,  has  arisen,  attempts,  as  a  witness,  to  account  for  tiie  '^T^stfr  by 
statements  of  very  material  iucidents  of  his  voyage  undisclosed  by  the  protest,  his  tarti- 
mony  must  be  viewed  with  grnve  distrust,  and  cannot  be  considered  as  satis&ctorily  veri^ 
ing  the  circumstances  of  the  iosa. 

After  the  vessel  sails,  I  do  not  think  the  insurers  of  a  cargo  liable  to  lose  their  ineimBOC; 
for  the  errors  of  judgment,  mistakes,  or  even  negligence,  of  the  master.  The  general  rak 
laid  down  by  elementary  writers,  as  PhiUips,  and  even  Cbancelbr  Kent,  that  the  failaie 
to  take  on  board  a  pilot,  where  it  is  customary,  renders  the  vessel  unseaworthy,  and  avmli 
the  policy,  most  be  subject,  in  practice,  to  this  distinction  in  favor  of  the  insurers  of  csgi 
who  have  no  interest  in  the  vessel,  or  it  would  be  a  most  unreasonable  rule.  Frt$Um^  X. 
dissenting. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  SCtawMdge,  I 
Elfnore  and  King,  for  plaintiifs.     E.   Brigga^  «for  defendants.     By  iSm 
court: 

Slidell,  J.  This  action  is  upon  a  poticy  of  insurance  for  the  value  <rf  goodi 
shipped  in  the  schooner  Maria,  on  a  voyage  '*  from  New  Orleans  to  Braaoi 
river  and  about  twelve  miles  above  Columbia."  The  vessel  was  wrecked  is 
dossing  the  bar  at  the  mouth  of  that  river.  The  defendants  resist  die  p^- 
mant  of  the  loss,  on  the  ground  that  it  was  occasioned  by  the  neglect  of  Cfas 
master  to  employ  a  pilot  in  crossing  the  bar. 

There  was  judgment  for  the  plaintiff  in  the  court  below,  and  the  < 
bsve  appealed. 


SUPPLEBIENT. 

I 
We  consider  it  as  satisfiGU^torily  resultiDg  from  the  evidence,  that  it  is  custom-    McDowui. 

aiy  for  vessels  of  the  descriptioD  of  the  Maria,  to  take  a  pilot  in  crossing  the  bar  qkhkbIl  Mv- 
of  the  Brazos  river ;  and  the  propriety  of  doing  so  is  shown  by  the  nature  of  ^val  Ins.  Go. 
Ilia  locality.    It  appears  from  the  testimony,  that  there  is  a  shifting  bar  and 
channel,  and  that  it  would  not  be  safe  to  cross  without  a  pilot.    The  absence  of  a 
pilot  under  such  circumstances,  must  be  considered  as  producing  a  positive  and 
definite  increase  of  risk. 

It  may  be  considered  as  well  settled  in  American  jurisprudence,  that  a  master, 
in  entering  a  foreign  port  where  pilots  are  usually  employed,  is  bound  to 
approach  the  pilot  ground  with  caution,  and  to  use  reasonable  diligence  to  obtain 
a  pilot.  If  he  enters  without  a  pibt,  and  the  vessel  grounds  and  is  wrecked  in 
doing  so,  the  underwriters  on  ship  are  not  answerable  for  the  loss  thereby  sus- 
tained, unless  it  be  shown  that  the  reasonable  diligence  to  obtain  a  pilot  was 
unsuccessfully  exerted,  or  that  circumstances  of  impending  danger  rendered  it 
unsafe  to  wait  for  a  pilot,  or  that  such  other  state  of  facts  existed  as  would  rea- 
sonably excuse  the  omission,  by  showing  its  necessity.  See  Bolton  v.  American 
Insurance  Company,  cited  in  3  Kent,  in  note  page  76.  Phillips  on  Insurance, 
p.  315.  Keeler  v.  Firemen^ s  Insurance  Company ,  3  Hill,  250.  2  Oreenleaf 's 
Evidence,  §  400.  McMillen  v.  Union  Insurance  Company^  1  Rice,  248,  cited 
in  note,  Kent,  supra.  See  also  3  Kent,  289,  Patapsco  Insurance  Company  v. 
CoulUr,  3  Peters,  235. 

That  the  question  of  liability  of  underwriters,  in  case  of  the  omission  to  take 
m  pilot,  is  the  same,  whether  insurance  be  on  the  ship  or  goods  laden  on 
board  by  third  persons,  seems  clear.  The  subject  of  employing  a  pilot  appears 
properly  to  fall  under  the  head  of  seaworthiness,  and  is  so  treated  by  the  com- 
mentators. Now,  it  is  settled,  that  the  warranty  of  seaworthiness  is  equally 
impUed,  whatever  may  be  the  subject  of  insurance,  and  applies  no  less  to 
insurances  effected  by  the  owner  of  goods,  than  to  those  effected  by  the  owners 
of  the  ship.  See  Oliver  v.  Cowley,  cited  in  Park,  vol.  1,  p.  298.  lb.  306. 
Amould,  654.    1  Phillips,  308.    See  also  Taylor  v.  Lowell,  3  Mass.  347. 

The  owners  of  the  goods  are  not  without  recourse.  They  have  their  remedy, 
fi>r  the  consequences  of  the  captain's  neglect  to  take  a  pilot,  against  him  and  the 
owners  of  the  ship. 

It  is  proper  here  to  remark,  that  although  it  seems  to  be  the  great  leading 
principle  of  the  English  doctrine  of  seawoithiness,  that  there  is  no  implied 
warranty  of  seaworthiness,  except  at  the  commencement  of  the  voyage,  yet 
the  law  in  the  principal  commercial  States  of  this  Union,  is  at  variance  with  the 
English  doctrine,  and  gives  a  wider  extent  to  the  implied  warranty.  It  holds 
it  to  be  the  duty  of  the  assured  to  keep  his  vessel  seaworthy  during  the  voyage, 
if  it  be  in  his  power  to  do  so ;  and  if,  from  the  neglect  of  the  owner,  or  his 
agents,  the  yisssel  becomes  unseaworthy,  by  damage  or  loss  in  her  hull  or  equip- 
ments, during  the  voyage,  the  owner  must  repair  the  damage  or  supply  the  loss, 
at  the  port  of  refuge,  refreshment,  or  trade.  The  underwriter  will  be  dis- 
oharged  from  liability  for  any  loss,  the  consequence  of  such  want  of  diligence. 
Kent,  vol.  3,  p.  288.    lb.  289.    Arnould,  666. 

The  American  doctrine,  however,  is  qualified  to  this  extent:  that  unseaworthi- 
ness, arising  after  the  commencement  of  the  voyage,  has  not  a  retrospective 
operation,  so  as  to  destroy  a  just  claim  in  respect  of  losses  which  have  occurred 
prior  to  the  breach  of  the  implied  warranty ;  and  also,  that  if  the  ship  sailed 
seaworthy  for  the  voyage,  subsequent  unseaworthiness  shall  not  operate  as  a 
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MoDowiu  (Mmee,  eieept  where  the  Iom  m  Atinctt^  ihoini  to  hwre  been  ocowonod  by  it, 
Qmsli.  Mu-  aod  t^  Qii8MWorthiiM00  Haeif  to  hare  trisen  from  the  negigbnce  or  miscoii' 
TVAi  I«s.  Co.  duet  of  the  aflsored  or  bk  agootB.  The  faBgoage  cvf  Mr.  Kent,  with  regard  to 
diia  latter  qnalilicatioD,  is  Terj  apposite,  by  reason  of  the  iOiistntioD  it  gi^est  to 
the  present  cootroversy.  **  The  owner,"  says  he,  **  is  bound  to  keep  the  Teasel 
in  a  competent  stato  of  repav  and  equipment  dnring  the  voyage,  as  far  as  it  may 
be  in  his  power.  If  this  be  not  the  case,  and  a  loas  afterwards  happens,  which 
oonid  by  any  means  be  either  inereaaed  or  affected  by  a  prior  breach  of  the  im- 
plied warranty  of  seaworthiness  when  the  policy  attached, — as,  for  instance,  if 
the  master  should  omit  to  take  a  pilot  at  an  intormediato  port,  where  he  ought 
and  might  have  done  it,  and  the  Teasel  be,  two  years  afterwards,  lost,  by  ca|fturec 
or,  if  he  sailed  without  sufficient  anchors,  and  the  Teasel  be  afterwards  struck 
with  lighthing, — ^would  the  insurer  be  discharged  ?  The  better  opinion  would 
seem  to  be,  thst  he  would  not  be  discharged."  3  Kent,  289.  See  also  Padd^dt 
T.  Franklin  Insurance  Company^  11  Pick.  237. 

Mr.  Amould  adTocates  the  English  rule,  and  considers  it  decidedly  preferable, 
both  as  giving  the  assured  a  more  complete  indemnity,  and  also  proTenting  many 
nice  and  difficult  inquiries,  which,  in  his  opinion,  the  other  system  has  a  direct 
tendency  to  produce.  But,  it  seems  to  us,  on  the  other  hand,  that  the  Ameri- 
can rule  is  more  consistent  with  public  policy,  considered  with  reference  to  the 
preservation  of  life  and  property. 

In  the  present  case,  the  plaintiffs  insist,  that  the  captain  did  all  he  oonld  to 
procure  the  services  of  a  pilot ;  and  in  support  of  this  proposition,  they  rely  on 
the  testimony  of  the  captain,  which  is  as  follows : 

On  Tuesday,  30th  April,  1850,  at  5  o'ck)ck,  a.  m.,  made  (Galveston  Island, 
bearing  Northwest.  At  10  o'clock,  a.  m.,  made  the  month  of  the  Brazos  river. 
The  bar,  to  appearance,  was  smooth,  and,  being  abreast  of  it,  (the  bar,)  hove  the 
vessel  to  for  a  pilot,  witness  at  the  same  time  seeing  the  pilot  boat  making  for  bii 
schooner.  The  pifot  boat  approached  within  hailing  distance  of  the  schooner, 
the  schooner  heading  at  that  time  to  the  Sooth  and  West,  the  jib  to  windward 
and  bek>w  her  lee,  and  the  pik>t  boat  was  on  the  same  tack,  at  the  stern  of  the 
schooner,  gaining  on  her,  when  the  pitot  boat  hailed  the  schooner  and  demanded 
if  she  wanted  a  pibt.  Witaess  answered  from  the  schooner,  yes ;  what  is  the 
pifotage  ?  They  hailed  again  from  the  pifot  boat,  but  witness  could  not  hear 
distinctly  what  they  said,  but  supposed  it  was  to  repeat  the  question,  and  wit- 
ness returned  the  same  answer.  Whilst  these  questbns  were  being  propounded 
and  answered,  witoess  was  standing  by  the  lee  main  rigging,  and  having  a  mai 
heaving  the  lead  and  reporting:  four  fethoms  of  water.  The  pibt  then  bore  awsy 
before  the  wind,  and  went  on  the  opposite  tack ;  and,  as  it  is  customary  on  the 
bar  of  Texas,  for  pibt  boato  to  go  ui  first,  and  for  vessels  to  follow,  I  bore  awif 
after  the  pibt  boat,  and  foDowed  it  for  about  half  an  hour;  but  not  keeping  op 
with  the  pibt  boat,  I  set  my  signal  for  him  to  wait;  bat  he  not  waiting,  and  tf» 
schooner  not  getting  any  farther  off  fiom  the  shore  on  this  tack,  witness  put  the 
schooner  about  and  stood  on  the  opposite  tock.  By  putting  the  schooner  about 
she  dropped  astern,  and  was  in  three  fiithoms  of  water  before  she  got  headway; 
and.  whilit  standing  on  this  tusk,  she  not  being  able  to  clear  the  South  breakers* 
and  her  anchor  and  chains  not  being  able  to  hold  her,  witoess  kept  her  away  and 
attempted  to  cross  the  bar.  This  was  the  only  alternative,  either  to  cixmb  the 
bar,  or  drift  on  the  North  or  South  breakers.  It  was  then  about  1  o'cbck,  p.  m. 
when  the  schooner  got  on  die  bar,  and  she  commenced  thumping ;  and,  the 
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wind  being  light  and  dying  away,  [she  lost  her  steerage  way«  and  the  our-    McDowell 
rent  running  very  strong  out  of  the  river,  swept  the  schooner  on  the  Southwest  gbkibxl  Mv- 
point,  dec.  rvAis  Ins.  Co. 

In  addition  to  this  testimony,  the  plaintiff  also  offered  the  testimony  of  one  of 
the  seamen,  which  substantially  accords  with  the  captain's.  These  depositions 
were  taken  before  a  justice  of  the  peace,  after  the  answer  was  filed  in  the 
cause. 

If  the  case  stood  upon  this  testimony  alone,  we  might  have  concurred  with 
the  district  judge,  in  holding  the  defendants  liable. 

But,  a  grave  difficulty  is  presented,  by  comparing  the  testimony  of  the  cap* 
tain  and  seaman,  taken  after  the  refusal  of  the  underwriters  to  pay  the  loss,  on 
account  of  the  omission  to  employ  a  pilot,  with  the  protest  made  in  Texas,  a 
few  days  after  the  wreck,  and  signed  by  them.  This  instrument  relates,  with 
the  usual  detail  of  a  log  book,  from  which  it  wouki  seem  to  have  been  copied, 
the  circumstances  of  the  vessel's  voyage  from  New  Orleans  to  the  coast  of 
Texas,  giving,  day  by  day,  the  winds,  soundings,  weather,  accidents  occurring 
on  board,  &c.  We  then  find  the  following  statement :  **  Tuesday,  30th,  at  5 
o'clock,  A.  M.,  made  Galveston  Island,  bearing  North- West;  at  10  a.  m.,  made 
the  mouth  of  the  Brazos  River,  the  bar  to  appearance  was  smooth,  the  wind 
fresh  from  the  South-£ast ;  at  one  o'clock,  p.  m.,  bore  away,  and  stood  on  to  the 
bar ;  but  while  crossing  it,  the  wind  died  away,  and  before  the  anchors  could  be 
let  go,  the  current,  which  was  then  running  six  miles  per  hour,  swept  the 
schooner  on  to  the  South- West  point,  where  she  commenced  thumping  on  the 
bottom  veiy  heavy ;  immediately  got  out  the  boat,  and  carried  out  the  anchor; 
and,  at  lOi*  p.  m.  succeded  in  bearing  the  schooner  to  the  inner  point  (she 
thumping  heavily  all  the  time,  and  leaking  bad]^),  when  the  hawser  paited,  and 
she  was  again  swept  on  the  South  point ;  it  now  required  both  pumps  to  keep 
her  free ;  the  wind  light  from  the  South-East,  and  continued  so  until  midnight. 
Wednesday,  May  Ist,  at  1,  a.  m.,  the  wind  began  to  increase ;  at  4,  the  wind 
still  freshening ;  went  on  shore  in  the  yaul,  and  bonx>wed  an  anchor  from  the 
schooner  McNeil,  and  got  the  pilot  boat  and  pifet's  men,  to  assist  in  taking  out 
the  anchor,  and  to  assist  in  heaving  her  off.  At  5,  returned  to  the  schooner,  and 
found  she.  could  not  be  kept  free  with  both  pumps,  and  that  she  had  settled  in 
the  sand.  Commenced  heaving  on  the  hawser,  but  found  she  did  not  move.  At 
8,  a.  m.,  she  had  gained  on  the  pumps  2  feet  water,  and  at  10,  a.  m.,  she  settled 
down  and  soon  fiUed  to  the  deck,  and  became  a  total  wreck ;  at  which  time,  H, 
C  WilcoXj  wreck-master,  came  off  with  two  launches  and  twenty-two  men, 
and  began  to  strip  the  vessel  and  take  out  the  cargo ;  two  men  would  go  under 
the  water  and  hook  on  to  articles,  and  the  rest  hoist  them  out,  and  took  them 
CD  shore.  The  vessel  was  all  the  time  gradually  sinking,  the  wind  continued 
fresh,  and  very  little  progress  could  be  made  in  getting  ont  the  cargo.  Thurs- 
day, May  2d,  the  schooner  had  sunk  so,  that  the  water  was  one  foot  on  the 
deck.  Worked  all  this  day,  but  owing  to  the  high  sea,  got  out  but  little  cargo. 
Friday,  May  3d,  at  daylight  went  down  to  the  wreck,  found  six  feet  water  on 
the  deck  ;  we  could  get  no  more  cargo  out,  and  abandoned  the  vessel  and  cargo 
as  it  lay." 

It  will  be  observed  that  the  protest  is  enturely  silent,  as  to  any  attempt  what- 
ever, to  get  a  pilot.  No  mention  whatever  is  made  of  heaving  to  for  a  pilot,  of 
speaking  one,  or  even  of  having  seen  one,  until  many  hours  after  the  vessel  had 
attempted  to  cross  the  bar,  and  was  wrecked. 
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IfcDowsLL  A  protest  ifl  a  very  important  and  solemn  instrament  We  hive  iadeed  no 
OiifiRAL  Md.  ^^  ^^^^  ^^  ^^  contained  in  the  celebrated  Ordonnanee  de  la  Marint  of  Flum, 
TVAL  Irs.  Co.  iq  her  existing  Code  de  Commerce ;  in  the  Codigo  di  Comercio  of  Spain,  aid 
the  legislation  of  some  other  commercial  nations,  commanding  captains  of  veaeb 
to  make  protests  or  consulates ;  yet,  it  is  a  matter  of  commercial  usage  to  maka 
them.  Although  not  receivable  in  our  courts  as  evidence  for  the  masten,liii 
owners  or  shippers,  credit  is  often  given  to  their  contents  by  merchanta  aad 
underwriters.  Such  an  instrument  usually  is,  as  Mr.  Abbott  observes,  and  n 
every  merchant  and  captain  knows,  a  narrative  by  the  master  of  the  paitienki 
of  the  voyage,  of  the  storms  encountered,  the  accidents  which  may  faaveoocar- 
red,  and  the  conduct  which,  in  cases  of  emergency,  he  had  thought  proper  to 
pursue.  **He  should  take  care,"  says  Mr.  A  bbott,  "  to  supply  from  the  log- 
book, his  own  recollections,  and  that  of  the  mate  or  trustworthy  marinerB,  troB 
and  faithful  instructions  for  its  preparation.'* 

When,  therefore,  a  captain,  having  met  with  a  disaster,  prepares  and  ajgas  i 
protest,  while  the  circumstances  are  fresh  in  his  memory,  setting  forth  the  ma- 
ner  of  its  occurrence,  and  afterwards,  when  a  litigation  involving  a  chaxfa  i 
misconduct  against  himself  has  arisen,  attempts,  as  a  witness,  to  account  for  tki 
disaster,  by  statements  of  material  incidents  of  his  voyage,  undisclosed  by  tki 
protest,  his  testimony  must  be  viewed  with  great  distrust,  and  cannot  be  ooaih 
dered  as  satisfactorily  verifying  the  circumstances  of  the  loss. 

In  Senat  v.  Porter.  7  Term  Rep.,  it  was  held,  that  the  protest  of  the  captv 
could  be  used  to  coutradict  his  testimony. 

Emerigon,  who  had  not  merely  studied  the  law  of  insurance  in  books,  batW 
a  very  large  practical  experience  as  an  advocate  and  judge  in  the  admiral^,  a^ 
that  a  captain  cannot  impeach  his  own  work,  and  say  that  he  has  betrayed  Ac 
truth,  or  that  he  has  not  exhibited  in  his  consulate  all  the  important  &ctB  of  tk 
case.  And,  in  another  place,,  he  observes  :  **Every  captain  who,  having  the pofi 
of  making  his  consulate  in  due  form,  fails  to  do  so,  renders  his  conduct  very » 
picious."  He  cites  the  forcible  language  of  Casaregis:  Ex  qua  omisnimeaiA 
ioUli^facUis^  et  necessarii,  oritur  suspicio  etpreiumptio,  quod  preUnstm  ^ 
nwn  navis  non  acciderit  ex  dicta  catisa. 

We  must  not  be  surprised  therefore,  says  Emerigon,  at  the  judgments,  wbi 
having  regard  to  the  circumstances  of  fact,  have  rested  on  the  want  of  aconaolA 
to  decide  the  cause  in  favor  of  the  insurers.  He  then  cites  a  case^hich preaaH 
as  regards  the  master's  conduct,  a  very  strong  analogy  to  the  one  before  u.  A 
captain  borrowed  a  sum  on  maritime  loan,  his  voyage  being  for  the  coast  of  Iti)r< 
Naples,  Corsica  i^nd  Sardinia.  He  went  to  Tunis,  where  he  made  no  oonsairii 
to  show  the  necessity  of  his  deviation.  He  there  took  on  board  a  cargo  of !» 
ber.  He  touched  at  Bastia,  where  he  made  a  consulate,  in  which  he  flil 
nothing  as  to  the  cause  of  his  voyage  to  the  Barbary  coast.  Having  leftBasb^ 
he  was  wrecked.  Arrived  at  Marseilles,  he  made  a  consulate,  by  whickki 
attested,  that  a  storm  had  forced  him  to  put  into  Tunis.  The  lenders  objedi^ 
that  the  consulate  should  have  been  made  at  Tunis.  The  decree,  in  spite  of  A^ 
shipwreck,  condemned  the  captain  to  pay  the  sum  received  on  maritime  lotf^ 
with  the  marine  interest  and  land  interest.  See  Emerigon  (Meredith)  p-^ 
et  seq- 

Although  in  the  tribunals  of  France,  the  rules  of  evidence,  in  matters  of  ia» 
ranee,  differ  finom  our  own,  and  the  doctrines  thus  enunciated  by  Emerigon  on^ 
therefore  be  considered  with  proper  qualifications,  their  spirit  commaoda  itaas 
to  our  reason,  and  may  be  invoked  here  in  the  investigatk>o  of  traCh. 
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It  is  therefore  decreed,  that  the  judgment  of  the  dittrict  court  be  reverBed,    MoDtm^feu 
and  that  there  be  judgment  of  nonsuit,  the  plaintiff  paying  costs  in  both  courts.  Qtnnu,  Ua- 

Preston,  J.,  dissenting.    The  defence  to  this  suit,  on  a  policy  of  insurance  '^^^  ^"•'  ^' 
on  cargo,  is  that  the  loss  claimed  did  not  result  from  the  perils  insured  against, 
but  was  caused  by  the  willful  neglect  of  the  master  to  take  a  pilot  on  enterinsL 
the  Brazos  River.    This,  it  is  contended  on  authority,  rendered  the  Tesser 
nnseaworthy,  and  exonerated  the  underwriters. 

The  cause  of  the  loss,  as  stated  in  the  protest  of  the  master  and  crew,  evi- 
dently taken  from  the  log  book«  was  that  the  vessel  attempted  to  cross  the  bar 
of  the  Brazos  River  under  sail,  but  while  crossing  it  the  wind  died  away,  and 
before  the  anchor  could  be  let  go,  the  current,  which  was  running  six  miles  an 
hour,  swept  the  schooner  on  the  Southwest  point,  where  she  commenced 
thumping ;  could  not  be  got  oflf,  and  sunk.  The  cargo,  consisting  of  heavy 
machinery  and  brick,  belonging  to  the  plaintiffs,  who  were  not  owners  of  the 
vessel,  was  lost.  The  immediate  cause  of  the  loss  was  the  dying  away  of  the 
wind  at  the  critical  moment  of  crossing  the  bar,  the  rapidity  of  the  current  of 
the  river  over  the  bar  forcing  the  vessel  on  a  point  where  she  thumped  and 
sunk.  These  were  perils  of  the  sea  insured  against,  and  the  loss  must  be 
borne  by  th^  insurers  unless  they  can  exonerate  themselves  from  liability  by 
the  proof  of  facts  having  that  effect.  The  burden  is  on  them,  and  they  under- 
take to  show,  that  though  the  proximate  causes  of  the  loss  were  perils  insured 
agfunst,  yet  these  were  traceable  to  neglect  and  misconduct  of  the  master  in  not 
having  a  pilot,  where  it  was  customary  and  necessary,  thus  rendering,  in  the 
language  of  books  of  authority,  the  vessel  unseaworthy. 

Now,  the  only  two  witnesses  to  the  facts,  which  actually  occurred,  are  the 
master  and  a  seaman.  Both  state,  that  the  master  made  all  reasonable  efTorts 
to  obtain  a  pilot,  but  without  success.  Their  testimony,  in  this  respect,  is  not 
in  contradiction  to  the  log-book  and  protest,  but  certainly  makes  additions  to 
them,  and  is  thereby,  to  some  extent,  impaired.  Still  the  testimony  is  uncon- 
tradicted, while  the  defendants,  by  examining  the  pilots  at  the  Brazos,  could 
have  entirely  destroyed  it  if  untrue.  Being  a  question  of  fact,  and  with  regard 
to  which  the  district  court  gave  full  credence  to  the  testimony  of  the  witnesses, 
I  think  we  should  yield  to  his  judgment  as  to  the  facts,  and  if  so,  to  conclude 
that  the  loss  was  caused  by  vis  major,  the  effect  of  force. 

If  we  take  it  for  granted  that  the  log-book  contains  the  whole  of  the  facts, 
and  that  the  master  made  no  efforts  to  obtain  a  pilot,  the  case  is  still,  in  my 
judgment,  on  the  meagre  testimony  before  us,  against  the  defendants.  It  is 
trne  three  insurance  officers,  of  New  Orleans,  have  been  examined  in  their 
behalf.  Two  were  never  at  the  Brazos,  one  has  passed  over  the  bar  twice. 
They  state  that  the  bar  is  a  shifting  one,  the  channel  changeable,  that  they  do 
not  consider  it  safe  to  attempt  to  cross  without  a  pilot,  and  would  not  insure  a 
▼easel  going  to  the  port  if  it  was  understood  that  the  captain  was  to  be  his  own 
pilot.  These  are  the  opiok>ns  of  witnesses  who  have  no  practical  knowledge 
on  the  subject,  for  Mr,  Wilder  probably  crossed  the  bar  only  as  a  passenger. 
They  do  not  refer  to  the  circumstances  of  this  case.  In  it  we  are  obliged  to 
believe  the  master  was  a  mariner  by  profession.  It  appears  he  was  in  com- 
mand of  a  small  schooner  of  fifty-five  tons,  which  might  have  safely  passed  tiie 
bflTt  although  a  vessel  of  two  hundred  tons  could  not.  The  water  on  the  bar  was 
smooth  and  the  wind  fkir.  He  was  the  owner  of  one-fourth  of  his  vessel,  and 
it  was  uninsured.    Under  such  cix€umstancea  he  attempted  to  gtom  the  btr 
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licDowBLL  faimflelf.  I  eaaiiot  doubt  thai  he  exoreited  otdiauy  prndoiios,  and tet mdis 
GnsBAL  Mv-  ^^^^  exercise  of  hie  }udgiment  he  belie? ed  that  he  could  cnm  the  bar  with  Us 
TUAL  iHi.  Ca  small  acfaooDer  without  m  pilot*  or  he  would  not  have  naked  hia  own  pnpaity 
rather  than  pay  three  or  four  dollara  pilotage. 

The  defendanta  have  offered  no  proofs  but  the  event,  to  ahow  an  entire  wut 
ir  judgment  in  the  master.  Sncceaa  la  undoubtedly  the  beat  criterioa  Iqr 
which  to  teat  the  judgment  of  men  in  every  thing,  but  it  la  not  ao  iovtraUj 
correct  as  to  diapenae  with  the  proof  of  bad  judgment  in  caae  of  miffortiuie. 
For  the  want  of  ordinary  care  and  prudence  the  maater  would,  perfaapi,  bve 
forfeited  the  inaunmce  of  hia  ownera  on  the  veaael.  But,  in  my  opinioD,  the 
ahippera  and  inanrers  of  cargo  fi>rfeit  their  inaorance  only  by  their  own  negli- 
gence, and  not  by  negligence  on  behalf  of  the  maater.  Thus,  the  phintifli 
ahipped,  and  inaured  their  property,  on  a  Toaael  which,  it  ia  not  diapnted,  vu 
aeaworthy  and  properly  manned  when  ahe  aailed.  It  waa  a  aufficieat  compli- 
ance with  their  warranty  aa  to  the  maater,  that  he  poaaeaaed  a  general  good 
character  for  care  and  akiU  in  hia  profeaaion.  Perhapa,  aa  inanrers  of  ctrgo 
only,  and  in  the  very  port  where  the  inaurance  company  waa  eatabliabed,  em 
an  inquiry  aa  to  the  general  good  character  and  capacity  of  the  maater  is  immi- 
terial,  becauae  the  inaurera  are  bound  to  a  knowledge  on  theae  aubjecta  as  wdlai 
the  insured,  and  in  ftct  take  care,  by  officers,  to  obtain  the  aame  knowi«dp 
with  the  aasured.  Aa  to  the  latter,  he  often  ahipa  hia  freight  on  the  Te«ei  bj 
the  maater  named,  or  whoever  may  go  as  master.  The  strict  scrutiny  of  thii 
subject  is  not  required,  as  there  is  not  the  slightest  impeachment  of  the  genenl 
character  or  capacity  of  the  master  at  the  commencement  of  the  voyage.  Aal 
it  ia  to  be  preaumed  to  have  been  good  until  the  contrary  ia  shown  by  evidenee. 
Aa,  therefore,  it  ia  to  be  taken  for  granted,  in  thia  caae,  that  the  master  poi- 
aeased  a  general  good  character  for  care  and  capacity,  when  the  cargo  fm 
ahipped,  the  abippers  muat  be  exonerated  from  negligence  or  want  of  prudaoo 
in  ahipping  the  cargo  on  board  hia  veaael. 

After  the  vessel  saila,  I  do  -not  think  the  inaurera  of  a  cargo  liable  to  km 
their  inaurance  for  the  erron  of  judgment,  miatakea,  or  even  negligence  of  tke 
maater.  The  genenl  rule  laid  down  by  elementary  writera,  aa  Phillips  uA 
even  Chancellor  Kent,  that  the  fiiilure  to  take  on  board  a  pilot,  where  itiscia- 
tomary,  rendera  the  vesael  unaeaworthy  and  avoida  the  policy,  muat  be  sabjtd 
in  practice  to  thia  diatinction  in  favor  of  the  inauren  of  cargo,  who  bare  m 
interest  in  the  veaael,  or  it  wouM  be  a  most  unreasonable  rule. 

Mr.  Arnould  states,  that  it  is  the  rule  in  England  that  the  assured  wamiili 
the  vessel  as  being  seaworthy  at  the  commencement,  and  not  during  the  voyage; 
but  that  it  is  settled  in  the  United  States  that  she  must  be  kept  aeaworth; 
during  the  voyage,  and  thinks  the  English  rule  most  eligible.  As  far  as  I  cu 
judge,  there  is  some  diveraity  of  decisions  in  both  countries,  growing  ont  of  the 
extremely  varying  circumstances  of  particular  caaes.  And,  perhaps,  the  reel 
error  consists  in  elementary  writen  dasaing  together  cases  and  things  that  in 
dissimilar,  and  attempting  to  subject  them  to  a  general  rule. 

Thus,  the  unseaworthiness  of  a  vessel,  and  the  neglect  to  empk>y  a  pilot,  are 
two  different  thinga,  and  not  neceaaarily  aubject  to  the  aame  general  rale  as  to 
their  effect  upon  inaurance.  The  neglect  of  the  maater  to  employ  a  pibti 
aeema  more  asaimilated  to  the  neglect  to  aet  the  proper  aaila,  or  to  ateertfas 
right  course,  or  to  keep  the  neceaiaiy  watch,  or  cast  anchor  when  appfoachiag 
breaken. 


SUPPLEMENT.  6B1 

Now,  for  nil  lowes,  the  proximate  cause  of  which  is  one  of  the  emimerated    Ho1>oweli. 
riflka,  although  remotely  caused  by  negligeDce  or  unskinfuineBa  of  this  character,  gbniral  Mv- 
it  haa  over  and  over  again  been  decided  in  England  Aat  the  underwriters  are  ^^  ^'-  <^ 
responsible.      The  maxim  causa  proxima  non    remota  speciatur,  invariably 
governs.     Bush  v.  The  Royal  Exchange  Company^  2  Barnwell  and  Alderson's 
Rep.  73.     Walker  v.  ,  5  lb.  173.    Bush  v.  Poulland,  Barn  and  Cress- 
well  Rep.  219.     And  in  this  country  the  Supreme  Court  of  the  United  States 
have  fully  adopted  the  same  doctrine  in  three  cases. 

In  the  case  of  the  Paiapsco  Ituurance  Company  v.  Coulter,  I  consider  anak>* 
gous  in  fiicts  and  principle  to  the  case  under  consideration.  The  insurance  was 
upon  a  cargo  of  flour,  from  Philadelphia  to  Gibraltar  The  vessel  was  burnt  by 
the  negligence  or  carelessness  of  the  master,  in  Gibraltar,  and  the  cargo  was 
bst.  The  Supreme  Court  of  the  United  States,  in  so  many  terms,  decided 
that  the  underwriters  were  not  discharged,  it  being  admitted  that  the  loss  of  the 
flour  was  caused  by  the  negligence  or  carelessness  of  the  master.  The 
Patapsco  Insurance  Company  v.  Coulter,  3  Peters,  222.  The  Columbia  Insur- 
ance Company  of  Alexandria  v.  Laurence,  10  Peters,  607.  Waters  v.  The 
Merchants*  Louisville  Insurance  Company,  1  Peters,  225. 

This  last  case  was  a  river  risk,  upon  a  steamboat,  but  declared  by  the  court 
to  be  assimilated  to  and  governed  by  principles  applicable  to  marine  risks.  The 
court,  after  an  elaborate  opinion,  came  to  the  conclusion  that  the  policy  covers  a 
loss  of  the  boat  by  fire,  caused  by  the  negligence,  carelessness  or  unskillfulness 
of  the  master  and  crew  of  the  boat,  or  any  of  them,  and  that  pleas  to  the  effect 
that  the  fire  by  which  the  boat  was  lost,  was  caused  by  the  carelessness,  neg- 
lect or  unskillful  conduct  of  the  master  and  crew  of  the  boat,  was  not  a  defence 
to  the  action,  by  the  owners  on  the  policy,  or  sufficient  in  law  to  bar  thenr 
recovery  of  the  loss.  The  whole  scope  of  the  opinion  goes  as  far  as  any 
English  decision,  and  further  than  I  should  be  willing  to  go,  for  in  effect  the 
owners  of  the  boat  were  indemnified  for  a  loss  caused  by  their  own  agents,  and 
consequently  by  themselves. 

it  is  by  no  means  necessary  to  go  so  far  as  the  Supreme  Court  of  the  United 
States  have  gone  in  this  case,  to  support  the  claim  of  the  assured  in  the  case 
under  consideration.  They  insured  cargo,  not  on  their  own  vessel.  It  is 
alleged  to  have  been  lost  by  the  neglect  and  carelessness  not  of  their  agents,  but 
of  the  master  of  a  vessel  which  did  not  belong  to  them,  and  who  was  not  under 
their  control.  His  general  character  for  care  and  skill  is  not  attacked.  At  most, 
as  has  been  seen,  his  general  character  is  all  that  could  be  expected  from  the 
assured  or  that  he  bound  himself  to  warrant,  and  not  all  the  particular  acts  of 
the  noaster  on  consequences  of  his  omissions. 

The  fact  that  barratiy  is  generally  excepted  from  the  risks  insured  when  the 
assured  is  an  owner  of  the  vessel,  though  not  excepted  when  he  is  not  an  owner, 
shows  by  analogy  that  there  should  be  a  distinction  between  the  liRbility  of  the 
insurer  for  the  negligence  or  unskillfulness  of  the  master  as  to  the  loss  of  the 
vessel,  and  the  loss  of  the  cargo.  As  to  the  latter,  it  appears  to  me  nothing  but 
a  general  character,  at  the  shipping  port,  for  negligence  and  unskillfulness,  and 
that  unknown  to  the  insurers  should  exonerate  them. 

There  is  another  consideration  in  this  case  which  is  conclusive  to  my  mind. 
By  the  veiy  terms  of  the  policy,  the  plaintiffs  are  insured  against  the  barratry 
of  the  master.  Surely,  since  the  parties  by  express  contract,  agreed  to  insur* 
ance  against  Ae  criroev  of  the  master,  they,  hy  impUed  contra  inteq^ecl 
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t  his  purtiealftr  acts  oi  negfigence  or  miiluUfiiliieii.  Sneh  in 
ftff^«7'  Mu-  implied  agreement  has  baeo  iofenred,  from  iosurance  against  liarratiy,  lA  wfful 
niAi»lM,Oo.  decisioBS. 

Id  the  ease  of  Lowe  ▼.  HoUinswyrtht  on  which  the  defendants  principByy  nlj, 
it  is  probable  the  insured  were  owners  of  both  ship  and  cargo,  and  if  ao,  the 
master  was  agent  of  both.  He  ? iolated  a  statate  of  George  111,  which  expren^ 
raqnired  that  yesseki  should  be  navigated  on  the  river  Thames,  under  the  din^ 
tion  of  a  competent  pilot,  because,  as  declared  by  the  statute,  the  navig^ition  «m 
intricate  and  dangerous.  No  discretion  was  left  to  the  master,  and  his  employ- 
es were  condemned  to  bear  the  consequences  of  his  violation  of  law.  So  in 
the  other  case  relied  upon,  of  Stanwood  v.  Rick^  the  insurance  was  on  ihefeml 
and  Chief  Justice  Parker  left  it  to  the  jury  to  decide  whether  the  fiulurs  of  ibi 
roaster  to  take  a  pilot,  in  the  harbor  of  Boston,  was  such  negligence  as  wonid 
discharge  the  underwriters.  He  did  not,  indeed,  put  their  discharge  os  the 
ground  that  he  was  the  agent  of  the  insured,  and  that,  therefore,  the  priodpili 
most  suffer  for  the  negligence  of  their  agent;  but  it  appears  to  me  this  waithe 
true  ground.  I  can  see  no  more  reason  for  discharging  the  underwritsn  fioo 
insurance  on  cargo  on  account  of  the  negligence  of  the  master,  than  ibr  die- 
ebaiging  the  insurance  on  the  stock  of  a  store,  on  account  of  the  negligence  of 
liie  owner  of  the  house,  which  caused  the  fire  and  loss,  and  vice  ver$a. 

For  these  reasons,  I  think  the  judgment  of  the  district  court  shovU  be 
■firmed. 

Application  for  re-hearing  refused. 


Heirs  of  S.  Henderson  v.  P.  A.  Rost  and  J.  Montgomery. 

Id  the  will  of  the  testator  there  was  the  following  claase :  *'  Two  thoiuaod  doQiit  fs 
•mnun  to  be  paid  to  the  poor  of  the  town  of  DanUane,  in  Peitbehire,  North  BritM 
This  sum  to  be  divided  by  the  resident  minicter  of  the  Presbyterian  chorch,  and  the  tvp 
highest  civil  officers  in  the  town,  to  be  paid  upon  dae  proof  of  the  acceptance  of  the  tnt, 
say  tSOOO.  Two  tboasand  dollars  for  the  erection  of  a  scbool-honse,  in  the  town  of  Da 
Uane,  for  ten  years  only,  and  for  the  purpose  of  edacating  the  poor,  this  being  the  plta<' 
my  birth."  There  were  no  officers,  or  persons,  who,  in  any  legal  or  judicial  sense,  vwU 
answer  the  description  of  the  two  highest  dril  officers,  in  the  town  of  Dunblane.  Is  ^ 
courts  of  Scotland,  the  legacy  would  not  be  sustained,  but  would  be  held  as  lapsed, fiw 
uncertainty  and  the  want  of  proper  persons  qualified  to  accept  the  same.  By  the  Coot: 
It  seems,  therefore,  that  as  no  action  can  be  maintained  against  the  executors,  fiv  tb 
recovery  of  this  legacy,  they  are  not  aothorixed  to  retain  the  funds  of  Ae  SQCcesiioii»fi' 
the  purpose  of  paying  it 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbndgt.l 
£.  Briggs,  for  plaintifTs.     P.  Soule,  for  defendants.   By  the  court:  (M 
J.  declined  sittiDg.) 

EusTis,  C.  J.  Stephen  Henderson  died  in  New  Orleans,  in  March,  183& 
learing  two  wills,  which  were  admitted  to  probate.  The  heirs  at  law  of  t^ 
estate  were:  1st,  Thomas  and  Jean  Henderson,  the  only  children  of  Patridi^ 
Peter  Henderson,  deceased,  the  eldest  brother  of  the  testator.  2d.  Ann  Bar 
dsnon,  his  sister,  dd.  John  Henderson,  his  brother.  The  interest  of  the  hein 
of  Peter  Henderson,  'was  extinguished  by  a  compromise,  dated  on  the  17tfa  of 
April,  1839.    They  were  not  mentioned  in  the  will.    The  interests  of  die  odisr 
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two  braochos,  who,  under  the  will,  would  have  been  entitled  to  ckim  ceitaki     Hubs  or 

legnciet,  were  settled  by  an  agreement,  allotting  one  fourth  part  of  the  suocea-      '"i^uoa. 

aion  to  each  of  the  foHowiDg  parties,  viz :   One-fourth  to  Atm  Henderson^  one-        Bon. 

ibarth  part  to  John  Henderson^  one-fourth  part  to  Stephen  HenderiOHf  Jumar^ 

and  one-fourth  part  to  George  Henderson  and  Caroline  Eugenie  Hender$on% 

wife  of  Whitman  WUlcox,  who,  as  well  as  Stephen  Hendersen^  Jr.^  were  the 

children  of  John  Henderson^  by  his  first  marriage.    Of  these,  all  are  now  living, 

except  John^  who  died,  leaving,  by  a  second  marriage,  John^  Oeorge,  Heten^  and 

Jean  Henderson^  who  are  parties  to  this  suit,  by  the  trustees  and  executors  of 

their  fiither's  will. 

A  suit  had  been  instituted,  by  Thonnu  Henderson  and  Jean  Henderson^  the 
heirs  of  Peter  Henderson^  to  set  aside  the  provisions  of  the  wills  of  the  testator, 
which  was  terminated  by  the  compromise  before  spoken  of.  The  donations  in 
iavor  of  the  general  charitable  institutions,  were  satisfied  by  transfers  of  property 
in  the  ciQr,  and  the  residue  of  the  property  of  the  succession  was  disposed  of. 
The  Forest  plantation,  and  the  slaves  attached  to  it,  were  transferred  to  Qeorge 
and  Caroline  Eugenie  Henderson^  wife  of  Whitman  WUlcoxt  and  theEhn  Park 
plantation  and  its  slaves  to  Stephen  Henderson,  The  Destrehan  plantation  and 
its  slaves  were  sold  to  P.  ^.  Rost,  and  the  undivided  half  of  the  Mount  Honmas 
phutation  was  sold  to  the  owner  of  the  other  half,  Henry  Doyal.  It  is  not 
necessary  to  note  the  various  agreements  of  the  parties,  relating  to  this  settle- 
ment, it  is  suflicient,  for  the  present  inquiries,  to  state,  that  the  slaves  and 
plantations  were  sold  together,  under  an  obligation  of  the  parties  acquiring  them, 
to  comply  with  the  provisions  of  the  will,  in  relation  to  the  slaves,  if  the  same 
■hould  be  adjudged  to  be  valid,  and  to  be  carried  into  execution. 

The  wills  of  the  testator  are  published  in  full,  in  the  report  of  the  case,  in 
which  the  court  determined  certain  testamentary  dispositrans  to  be  invalid. 
h  Ann.  458,  et  seq. 

This  appeal  is  taken  by  the  plaintiffs,  who  are  the  heirs  of  the  late  Stepihen 
Henderson^  from  a  judgment  of  the  Court  of  the  Fourth  District  of  New  Orleans, 
by  which  their  petition  was  dismissed,  with  costs. 

The  suit  was  instituted  for  the  purpose  of  compelling  the  defendants,  who  are 
the  executors  of  the  testator,  to  account  for,  and  to  pay  over  to  them,  their  sev- 
eral shares  of  the  assets  of  the  succession.  The  defendants  insist  on  their  right 
to  retain  certain  funds,  for  the  purpose  of  carrying  into  effect  the  testamentary 
dispositions  of  the  testator,  and  ask  such  a  decree  from  the  court  as  will  enable 
them  to  liquidate  the  succession  under  their  charge. 

The  case  was  before  the  court  in  May  term,  1850,  and  certain  articles  of  the 
will  were  declared  void  and  of  no  effect.  It  is  reported  in  5  Ann.  467.  One 
of  the  questions  upon  which  the  opinion  of  the  court  was  reserved,  related  to 
the  liberation  of  the  slaves  of  the  testotor;  that,  and  the  one  relating  to  the 
legacy  in  favor  of  the  poor  of  the  town  of  Dunblane,  in  Perthshire,  in  Scotland, 
have  been  argued  at  bar.  The  judgment  in  the  court  below,  seems  to  have  been 
proformd  merely ;  the  argument  before  us,  has  been  very  thorough,  and  well 
prepared. 

The  questions  concerning  the  condition  and  liberation  of  the  slaves  having  been 
reserved  for  consideration,  it  only  remains  for  us  to  consider  the  validity  of  die 
legacy  in  favor  of  the  poor  of  the  town  of  Dunblane. 

It  is  in  these  words :  '« Two  thousand  dolkrs  per  annum  to  be  paid  to  the 
poor  of  the  town  of  Dunblane,  in  Perthshire,  North  Britain.    This  sum  to  be 
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H^BD**  ^'     ^>nid^t  ^  the  randMit  minirter  of  the  Presbyteriui  choich  and  the  twohig^- 

p,  est  civil  officen  io  the  town;  to  be  peid  vpon  doe  proof  of  their  acceptance  of 

B^^*        the  trust,  say  $2000.    Two  thoasand  doOars  for  the  erection  of  a  school  hoon 

in  the  town  of  Dnnbbne,  for  ten  years  only,  and  for  the  purpose  of  edocsliiig 

the  poor,  this  being  the  place  of  my  birth.*' 

We  have  been  favored  with  the  depositions  of  two  witnesses,  io  relatioD  to 
this  legacy,  which,  as  matters  of  legal  learning  of  the  law  of  Scotland,  wesbouU 
be  glad  to  give  entire,  but  the  length  to  which  the  opinions  io  this  case  hare 
already  been  extended,  prevents  iL  The  witnesses,  Allen  Alexander  Meutmo- 
ehU,  Esq.,  member  of  the  Facnlty  of  Advocates  and  Professor  of  the  Roman 
law  in  the  University  of  Glasgow,  and  John  Watkins,  Esq>^  of  Glasgow,  one  of 
the  writers  of  her  Majesty's  signet.  The  result  of  their  testimony  appean  to 
be  this : 

The  town  of  Danblane  is  not  an  incorporated  town ;  it  has  no  corporatire 
powers,  privileges,  or  estabrishment,  but  is,  and  has  been,  since  the  passage  of 
the  jurisdiction  act  of  George  II.,  as  it  is  called,  a  mere  village  in  the  Barony  of 
Cranliz  and  Dunblane,  and  county  of  Perth,  since  which  time  the  town,  as 
part  of  the  county  of  Perth,  has  been  under  the  ordinary  jurisdiction  of  the 
Queen's  courts.  The  hereditary  office  of  Bailie,  of  the  Regality  of  DuDblaoe, 
with  the  jurisdiction  and  powers  anciently  appertaining  thereto,  was  abolished 
by  the  act  of  Pariiament  referred  to,  and  there  are  no  officers  or  persons  who, 
io  any  legal  or  judicial  sense,  would  answer  the  description  of  the  two  highett 
civil  officers  in  the  town  of  Dunblane.  There  is  a  resident  roinister,  who 
resides  in  his  manse,  situated  on  the  glebe,  in  or  near  that  town,  and  who  ii 
minister  of  the  parish  of  Dunblane,  of  which  the  town  of  Dunblane  forms  00I7 
a  small  portion. 

In  the  interrogatories  and  answers,  the  terms  used  are,  the  two  highest  cifil 
officers  of  the  town  of  Dunblane.  The  word  *^  in  "  is  made  use  of  in  the  will, 
instead  of  *«  of  the  town."  But  we  think  the  difference,  in  this  respect,  ii 
merely  verbal,  and  that  the  true  meaning  of  the  will  is,  **  officers  of  the  town." 
Under  the  circumstances,  we  can  only  consider  it  as  applying  to  persons  in  the 
condition  of  magistrates,  belonging  to  the  town  of  Dunblane.  Although  there 
may  happen  to  be  justices  of  the  peace,  or  one  of  the  sheriff's  substitutes,  resid- 
ing within  the  town,  yet  they  would  no  more  answer  the  description  than  any 
other  of  the  justices  or  sheriffs'  substitutes  of  the  county  of  Perth. 

These  two  learned  gentiemen,  whose  opinions  appear  to  have  been  prepared 
with  great  care  and  research*  concur  in  stating  that,  in  the  courts  of  Scotlaod, 
the  legacy  in  question  would  not  be  sustained,  but  would  be  held  as  lapsed,  from 
uncertainty  and  the  want  of  proper  persons  qualified  to  accept  the  same.  They 
also  concur  in  stating  that,  although  the  town  of  Dunblane  should  be  iocorpo- 
rated  by  act  of  Parliament,  and  thus,  for  the  future  rendered  capable  of  receiv- 
ing such  a  bequest  as  the  present,  it  would  be  deemed  unconstitutiooal,  and 
against  all  precedent  of  the  rules  and  practice  of  Parliament  to  pass  any  act 
having  a  retroactive  effect,  or  affecting  the  rights  of  parties  in  impending  suits 
or  litigations ;  and  thus  there  is  no  means  by  which  the  deficiency  of  the  want 
of  authority  to  accept  this  legacy  can  be  supplied. 

It  is  further  in  evidence,  that  there  has  been  no  demand  ever  made  00  the 
executors,  by  any  person,  for  these  legacies,  and  no  notice  has  been  given  that 
they  would  ever  he  chumed  ;  and  it  is  not  pretended  that  executors  intend,  or 
have  ever  attempted,  to  cany  into  eflfect  any  part  of  this  legacy,  of  themsdves 
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and  88  trustees  under  the  will.  One  of  them,  Judge  Ro$U  in  the  summer  of 
1838,  repaired  to  Scotland,  on  businoBs  of  the  succeseion,  and  had  an  interview 
with  the  Rev*  John  Oriersant  the  resident  minister  at  Dunblane.  That  respect- 
able gentleman  then  stated  to  the  executor,  that  he  was  already  informed  of  the 
dispositions  of  Mr.  Htndenon^s  will,  in  favor  of  the  town  and  the  poor  of  Dun- 
blane; that  there  were  no  civil  officers  of  that  town  having  capacity  to  receive 
those  legacies ;  that  the  town  of  Dunblane  was  unincorporated,  and  had  no 
jurisdiction  separate  from  that  of  the  county  of  Perth ;  that  the  town  of  Dun- 
blane could  not  be  benefited  by  the  legacy,  and  that  the  inhabitants  thereof  were 
opposed  to  receiving  it;  that,  under  the  law  of  Scotland,  the  heritors  of  the 
county  of  Perth  were  bound  to  tax  themselves  annually  for  the  support  of  the 
poor  of  the  county ;  that  the  inhabitants  of  the  town  of  Dunblane  had  no  inter- 
est in  relieving  them  from  that  tax ;  that,  as  long  as  matters  stood  on  their  pres- 
ent footing,  the  heritors  would  take  good  care  to  provide  for  none  but  the  poor 
of  the  county ;  that  if  a  large  fund  was  created  in  Dunblane  for  the  support  of 
the  poor,  that  town  would  become  the  receptacle  of  the  poor  of  all  the  neighbor- 
ing counties. 

It  seems,  therefore,  that  as  no  action  can  be  maintained  against  the  execu- 
tors for  the  recovery  of  this  legacy,  they  are  not  authorized  to  retain  the  funds 
of  the  succession,  for  the  purpose  of  paying  it. 

Decree  accordingly. 


Hiiiu  ov 

HXNDIKSOS. 

V. 

BOST. 


Note. — The  following  meznoruidam  wu  endoned  on  the  record :  "  The  opinions  of  Jatices 
Sliddl  and  Preston,  having  no  relation  to  the  matter  decided,  to  wit,  the  Dunblane  legadea, 
will  not  be  reported ;  the  matten  to  which  tboie  opinions  relate,  being  reserved  by  the  decree 
for  the  further  consideration  of  the  court."  Gxobox  Eustis,  C.  J. 
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Ifooler  and  Caodel  y.  If.  Corel 
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William  Harding  y.  C.  J.  Balbiani 
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B.  Antognini  y.  ChariM  Armatrong  ft  Ca 
Jaa.  H.  Adama  y.  B.  F.  Hutinga  ft  Co.  et  al 
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Company 
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Wiiere  a  referexme  ii  mtde  under  any  head,  the  flgwes  refer  to  the  oorreaponding  figpiret 
in  the  lodes,  and  also  to  the  paging  of  the  yolnme.  This  plan  haa  been  adopted  in  order  to 
enable  the  reader  to  torn  at  once  to  the  caie,  ahoold  he  lo  prefer,  withoat  preYioaily  con. 
suiting  the  Index. 


ACCOUNT. 

When  an  account  has  been  stated  and  a  balance  ascertained,  and  the  account 
in  this  condition  is  presented  to  the  debtor,  and  he  acknowledges  its  cor- 
rectness, the  creditor  may  recover  the  balance  of  account  without  pro- 
ducing accommodation  acceptances,  notes,  ^.,  the  payment  of  which 
forms  items  of  the  account.  Oakey  v.  WeU,  169. 

ACTION. 

1.  A  petitory  action  for  land,  can  only  be  maintained  amnst  the  possessor  or 

owner.     C.  P.,  art.  43,  Peck  v.  Overton^  70. 

2.  A  personal  action  must  be  brought  in  the  paiish  in  which  the  defendant 

resides.  Ibid. 

3.  No  action  can  be  maintained  against  the  heirs  of  a  deceased  person,  upon 

the  promise  of  the  deceased  person  to  take  charge  of  the  plaintiff,  to 
educate  her,  to  settle  her  in  life,  and  to  give  her  the  bulk  of  her  estate, 
at  her  death ;  even  where  the  deceased  had  made  a  will  in  favor  of  the 
plaintiff,  which  was  adjudged  to  be  void  from  defects  of  form.  Such  a 
promise  by  the  deceased  would  be  void  for  uncertainty,  and  being  in  the 
nature  of  donations  mortis  causaf  will  be  considered  as  revoked,  unless 
embodied  in  a  valid  will.  Orice  v.  Pearson  el  al.,  d4. 

4.  A  father,  acting  in  the  capacity  of  tutor  to  his  minor  children,  is  the  repre- 

sentative of  the  succession  of  their  mother,  and  as  such,  the  proper  party 
to  be  sued  for  a  debt  for  which  she  was  liable. 

Mongei  V.  Penny,  134. 

5.  A  person  who  makes  and  sells  a  machine  in  violation  of  the  rights  of  the 

patentee,  cannot  maintain  an  action  to  recover  the  unpaid  purchase 
money.  Nor  can  the  purchaser,  who  has  been  prevented  by  the  paten- 
tee from  using  the  machine,  recover  from  the  vendor  the  purchase 
money,  where,  from  the  circumstances,  he  should  have  known  that  the 
vendor  had  no  right  to  sell.  Bell  v.  Widow  Bouney,  170. 

6.  Where  a  creditor,  on  his  own  responsibility,  and  at  his  own  cost,  prose- 

cutes an  action  to  avoid  a  fraudulent  sale  made  by  an  insolvent,  the  bene- 
,  fit  resulting  from  the  action  cannot  be  claimed  by  the  syndic  who  is  no 
party  to  it.    It  inures  entirely  to  the  creditor,  by  whose  vigihince  it  was 
obtained.  Toumsend  v.  Miller,  632. 

7.  A  creditor,  holding  a  joint  note,  may  have  it  placed  on  the  tableau  of  difl«- 

tribution  of  one  of  the  debtors,  without  citing  the  other  joint  debtor. 

Matter  of  O^ Flaherty,  640« 

For  Actum  on  Administrators'  Bonds— See  Phdpi  v.  Sawder  561. 
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^ADMINISTRATION  and  ADBfCOSTRATOR. 

1.  The  admiDMtntor  of  an  estate  owes  intereat,  bj  openliaB  of  kw,  to  tba 
heiiB  ffom  the  time  of  the  aettlement  of  hia  accooat,  and  wiD  be  coo- 
damiMd  by  the  eoart  to  pay  it,  akhoogli  not  prayed  for  in  the  petiliae. 
C.  P.  1007.  Grarts  T.  Barnes^  69- 

2.  A,  who  had  a  son  by  a  former  marriage,  married  B,  by  whom  alao  be  had 
a  child ;  both  A  and  B  died.  C,  the  brother  of  B,  oblaiaed  adminiatia- 
tioD  OD  both  sacceasioofl ;  the  child  of  B  dying,  the  totor  of  the  child,  by 
the  former  marriage,  aought  to  annul  the  lettera  of  admtnirtration  of  C, 
and  obtain  them  for  himself.  Hdd :  B  left  a  child,  the  iaaae  of  her 
marriage  with  A ;  the  sabeeqaent  death  of  that  child,  cannot  render  the 
administration  of  C  illegaL  Rogers  ▼.  Walker^  183. 

3.  An  esecator,  who  ia  the  debtor  of  the  sncceasion  on  aooonnt  of  the  par- 
chaae  of  productive  property  from  the  testator,  owea  legal  intoreat  oa 
the  inatallmeots  from  their  matnrity.  But  his  foilore  to  pay  die  debt, 
which  he  owes,  does  not  subject  him  to  the  penalties  of  the  law  far  not 
keeping  the  fonds  of  the  succession  in  a  bank. 

Heirs  of  ShaJf  ?.  Kleinptter^  264. 

4.  The  executor  is  not  bound  to  deposit  in  bank  the  government  atocka,  nor 
the  biUa  receivable,  of  the  snccesaioc  which  he  administers. 

Peale  v.  WhiU,  449. 

5.  The  money  of  the  succession  was  inconsiderable,  being  not  more  thai 
enough  to  pay  expenses.  The  failure  of  the  executor  under  these  cir- 
cumstances to  deposit  it  in  bank,  is  not  a  sufficient  ground  for  removn; 
him.  Ihid* 

6.  If  a  son,  on  the  death  of  his  father,  takes  possession  of  his  property  aa: 
treat  it  as  his  own,  without  any  letters  of  administration  obCained,  a 
judicial  proceedings  had,  he  will,  under  our  laws,  be  held  respoDsiblea 
creditors.  SUphensony.  WUsan^  553. 

7.  It  is  apprehended,  that  the  law  is  the  same  in  Arkansas.  Ibid. 

For  suit  on  AdmtDistratoni'  Booda— See  HiU  ▼.  Sitf  der,  557. 
See  Executors. 
ANTICHRESIS. 

1.  A  creditor,  under  an  act  of  antichresis,  is  bound  to  make  useful  and  Decef- 
sary  repairs  of  the  pledged  estate.  But  he  will  not  be  permitted  la 
make  improvements  of  a  new,  unusual  and  expensive  character.  If  Ik 
do,  he  cannot  insist  on  being  reimbursed  the  amount  which  these  m- 
provements  may  have  cost,  but  only  their  actual  value  to  the  estate.  Tk 
consent  of  the  debtor  to  improvements  of  the  lattor  description,  eatsfi 
him  from  complaint.  PiekersgiU  v.  Brtmrn^  29a 

2.  If  a  debtor,  who  is  secured  by  antichresis,  agroe  with  his  creditor  to 
appropriate  the  revenues  in  a  manner  different  from  that  prescribed  is 
the  act,  by  which  the  antichresis  was  created,  a  mortgage  creditor,  whs 
has  not  put  his  mortgage  in  action,  cannot  complain.  Ihid* 

3.  Hie  creditor  who  takes  property  by  an  act  of  antichresis,  ia  bomid,  OBle« 
the  contrary  be  agroed,  to  pay  the  taxes  as  well  as  the  annual  diaries 
of  the  property,  which  has  been  given  to  him  in  pledge ;  he  is  bemid  la 
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ANTICHRESIS  (CofUinutd). 

provide  for  the  keeping  and  useful  and  necessary  repairs  of  the  pledged 
estate,  and  also  for  the  maintenance  of  the  slaves. 

Oarcia  v.  Oareia^  626. 

4.  It  is  of  the  essence  of  the  contract  of  antichresis  as  of  all  contracts  of 

pledge,  that  the  creditors  be  put  in  actual  possession  of  the  property 
which  it  affects.  Ibid. 

5.  An  antichresis*  to  be  binding  upon  the  property  pledged,  must  be  reduced 

to  writing  in  accordance  with  article  3143  of  the  Civil  Code. 

Smith  V.  Tahar,  582. 

APPEAL. 

1.  Where  the  appellant  abandons  his  appeal,  the  appellee  may  bring  up  the 

record  and  have  the  judgment  affirmed,  with  damages. 

Hohl  v.  Meyer,  18.      . 

2.  Where  in  the  distribution  of  a  fund  in  the  sheriff's  hands,  to  which  vari- 

ous persons  set  up  claims,  one  of  the  creditors,  for  a  sum  over  three 
hundred  dollars,  appeals  solely  froih  a  judgment  allowing  another  credi- 
tor two  hundred  and  eighty-six  dollars,  the  appeal  will  be  dismissed,  upon 
the  ground  that  the  appeal  is  for  a  sum  below  the  jurisdiction  of  the 
Supreme  Court.     No  one  but  the  appellee  can  join  in  the  appeal. 

Gauche  v.  Troutmanf  18. 

3.  The  judgment  homologating  a  sale  under  a  monition,  may  be  appealed 

from,  even  where  the  appellant  did  not  appear  or  show  cause  in  answer 
to  the  monition.  Moore  v.  Knapp,  21. 

4.  Where  the  matter  in  dispute,  at  the  institution  of  the  suit,  does  not 

exceed  three  hundred  dollars,  the  case  is  not  appealable  to  the  Supreme 
Court,  although  the  plaintiff  may  pray  for  interest  from  judicial  demand. 

Owen  V.  Boyd,  109. 

5.  The  Supreme  Court  has  appellate  jurisdiction  in  criminal  eases,  only 

where  the  punishment  of  death  or  hard  labor  in  the  penitentiary  may 
be  inflicted.  Slate  v.  Featherston,  109. 

6.  The  district  court  refused  to  homologate  an  award,  and  referred  it  back 

to  the  arbitrators.  Held :  The  judgment  is  not  final,  and  there  can  be 
no  appeal.  Bird  v.  Layeock,  171. 

7.  A  judgment,  overruling  an  exception  taken  te  the  plaintiff's  petition,  on 

the  ground  of  its  insufficiency  to  authorize  the  injunction  he  had  ob- 
tained, is  not  final,  may  ultimately  work  no  injury,  and  is  therefore 
unappealable.  Huntington  v.  The  Sheriff  of  Jeffenon,  205. 

8.  Where  aa  appeal  has  been  granted,  on  motion  in  open  court,  at  the  same 

term  at  which  the  judgment  was  rendered,  no  citation  of  appeal  is 
necessary.  Thompson  v.  Chapman,  257. 

9.  Where  the  clerk's  certificate  is  defective,  and  no  fault  can  be  imputed  to 

the  appellant,  the  Supreme  Court  will,  on  affidavit,  grant  time  to  correct 
the  certificate.  Ibid. 

10.  Where  the  clerk's  certificate  shows  that  the  record  does  not  contain  alt 

the  evidence  in  the  suit,  the  appeal  will  be  dismissed. 

GillouUt  V.  Marcelin,  442. 

11.  Where  there  is  no  real  foundation  for  a  claim  over  three  hundred  dol- 

lars, nor  any  legal  ground  for  supposing  such  an  amount  can  be  recovered, 
the  appeal  will  be  dismissed.  King  v.  Reedt  492. 
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APPEAL  (ConUnued). 

12.  A  motioii  to  dismiis  an  appeal,  on  ttie  groand  that  a  jadgmant  ordering 

a  partition  in  kind  is  an  interiocutory  decree,  will  not  be  maintained- 
By  the  Coart :  We  nnderstand  this  to  be  a  contestation  as  to  the  manner 
of  effecting  a  partition ;  and  that,  as  sncli^  it  mast  be  determined  bj  the 
court,  before  proceeding  further,  under  a  provision  of  the  code.  Ait- 
1270.  If  the  appellants  had  gone  on  with  the  partition  and  executed 
the  decree  by  drawing  lots,  they  could  no  longer  be  relioTed  by  it. 

Blanehard  ▼.  Blanchard^  529. 

13.  This  court  cannot,  upon  an  appeal,  reexamine  the  decision  of  a  diatnct 

judge  upon  a  question  of  fact,  sach  as  whether  due  diligence  has  beea 
used  to  procure  the  attendance  of  a  witness.        Stale  v.  WhiUj  531. 

14.  Appeal  dismissed,  because  the  record  was  defective,  containing  no  final  oor 

interiocutory  decree,  upon  which  the  court  was  authonaed  to  acL 

Stale  V.  Tucker,  551. 

15.  The  statute  of  1846  (p.  335  of  the  Revised  Statutes)  gives  to  the  Suprenw 

Court  jurisdiction  of  an  appeal  in  criminal  cases,  from  final  judgmenti 
alone,  returnable  as  in  civil  suits,  and  requires  the  clerk  of  the  oouit 
granting  the  appeal,  to  make  out  the  transcript,  as  in  civil  casea.     Ibid^ 

16.  A  party  who  gives  no  appeal  bond,  cannot  be  heard  as  an  appellant,  with- 

out the  consent  of  the  appellee.  Baldree  v.  DavenporU  589. 

17.  This  suit  was  brought  by  a  fitther  as  tutor  of  his  minor  child,   who  wai 

the  real  plaintiff.  Pending  the  appeal,  the  child  died*  The  father  sug- 
gested the  death,  and  asked  to  be  made  a  party  to  the  suit  in  his  own 
right.  Held :  That  there  was  evidence  in  the  record  that  the  father 
was  the  only  heir  at  law,  and  therefore  entitled  to  prosecute  the  appeij 
in  his  own  right.  Waddil  v.  Thmnpson^  592. 

18.  A  person  whose  property  has  been  sold  without  his  consent,  may   appW 

from  a  decision  affecting  the  property,  although  no  parQr  to  the  snit, 
under  art.  C.  P.  571.  PUlot  v.  Cooper^  656. 

Defendant  who  execates  the  jadgment,  abandoni  big  appeal. 

See  Fivkart  ▼-  GoUUmg^,  tsa. 

ARBITRATION. 
The  court  will  not  set  aside  an  award,  upon  the  allegation,  that  the  amieabiB 
compounders  miscoostrued  the  deposition  of  a  witness,  particuiariT^ 
where  the  party  opposing  the  award  had  submitted  the  deposition,  for  it 
was  his  fault,  that  he  did  not  obtain  more  explicit  testimony  from  the 
witness.  Nor  will  the  award  be  interfered  with,  on  the  ground  that  one 
of  the  compounders  had  in  his  possession  vouchers  which  would  have 
benefited  the  party  opposing  the  award,  where  those  vouchers  had  bees 
received  by  the  referree,  in  the  course  of  his  business,  before  the  sab- 
mission  ;  for  a  party  cannot  complain,  that  the  referees  did  not  act  upei 
testimony  not  submitted  to  them.  Bird  v.  Laycock^  171. 

ARREST. 

1.  The  act  of  15th  of  March,  1847,  which  declares,  that  no  citizen  of  another 
State  shall  hereafter  be  arrested  in  this  State,  at  the  suit  of  a  reaident  or 
non-resident  creditor,  except  in  cases  where  it  shall  be  made  to  appear,  by 
the  oath  of  the  creditor,  that  the  debtor  has  absconded  from  his  residence, 
applies  to  the  citizens  of  the  States  of  this  Union  only — not  to  the  citizeoa 
of  foreign  Slates,  or  countries.  Canal  Bank  v.  ShrooBdert  615. 
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2.  An  arrest  will  lie  for  damages  for  any  injury  sustained  by  the  plaintiff, 
either  in  his  person  or  properQr-  Wilder  v.  BruA^  657. 

ATTACHMENT. 

1.  The  law  gives  an  attaching  creditor  the  right  of  being  paid,  by  preference, 

over  other  ordinary  creditors,  out  of  the  proceeds  of  the  property  attached, 
and  this  right  cannot  be  defeated  by  a  subsequent  seizure  on  execution. 

Beckv.  Brady ^  1. 

2.  An  attachment  creates  no  privilege  against  the  succession,  where  the 

debtor  subsequently  dies  in  this  State,  and  his  estate  is  administered 
upon  here,  as  the  place  of  his  residence.  Collins  v.  Duffy ^  39. 

3.  A  sale  will  not  defeat  an  attachment  which  is  levied  before  delivery. 

Judson  V.  LeteiSf  Sheriff,  et  al.,  55. 

4.  The  plaintiff  brought  suit  against  the  sheriff  for  a  trespass,  in  levying  cer- 

tain attachments  against  a  third  person,  upon  his  property.  The  sheriff 
called  the  attaching  creditors  in  warranty.  The  plaintiff  had  purchased 
the  property  of  the  debtor.  Held :  That,  as  the  attachments  were  levied 
before  the  delivery  of  the  property  to  the  plaintiff,  he  had  no  right  to  ob- 
struct or  embarrass,  the  process  of  the  court  against  the  debtor. 

Ihid. 

5.  The  curator  of  a  surety  on  a  bond  to  release  property  which  has  been 

attached,  cannot  maintain  attachment  against  the  principal  on  the  bond, 
unless  the  surety  has  made  a  payment.  Banmm  v.  BameUj  106. 

6.  Money  was  deiMsited  with  Puroist  Wood  4*  Co.,  for  Breed:  Breed  sued 

to  recover  it,  and  P.,  W.  4*  Co.  plead  a  debt  due  them  by  Breeds  in  com- 
pensation. The  plea  was  overruled.  Breed  had  judgment.  P.,  W,  Sf 
Co.  then  paid  the  money  into  the  hands  of  the  sheriff,  and  immediately 
attached  it.    Held:  That  the  attachment  did  not  lie. 

Purvis  V.  Breed,  636. 

7.  The  plaintiff  obtained  an  attachment  against  the  defendant,  but  the  sheriff 

did  not  take  actual  possession  of  the  property  under  the  writ,  and  no  act 
of  possession  by  him  or  his  successors  is  shown,  for  five  years  after  its 
return.  About  five  years  after  that  time,  the  attaching  creditor  had  m 
curator  ad  hoc  appointed  to  defendant,  obtained  judgment,  and  seized  the 
lots  under  an  execution.  In  the  meantime,  and  within  two  years  from 
the  date  of  the  attachment,  defendant  sold  the  property,  and  it  passed  in- 
to the  hands  of  purchasers  who  were  ignorant  of  the  attachment.  Hdd: 
The  law  required  that  the  sheriff  should  have  seized  and  detained  the 
property ;  that  he  and  his  successors  should  have  taken  charge  and  kept 
possession  of  it ;  and  for  the  fiiilure  of  Goodrich,  the  attaching  creditor,  to 
have  seen  this  done,  and  to  have  prosecuted  his  suit  with  diligence,  inno- 
cent purchasers  of  the  property  should  not  suffer. 

Goodrich  v.  PaUtngUl,  664. 

8.  Sheriffs  must  seize  actuaUy,  and  not  fictitiously,  where  the  law  requires ; 

and  third  persons  must  not  suffer  by  their  neglect  to  do  so.  Ihid. 

9.  Defendant  may  appear  by  counsel,  or  otherwise,  to  obtain  the  release  of 

property  attached,  for  any  irregularities  in  issuing  the  attachment,  or 
because  the  property  was  not  liable  to  attachment,  and,  if  released,  from 
such  causes,  the  defendant  would  no  longer  be  in  court,  by  his  property, 
or  person.  Kendall  v*  Brown^  666. 
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ATTACHMENT  {ContinMed). 
10.  Bat,  when  m  d^aodant  in  mUchmunt  ^ifMn  bj  an  agent,  and  booda 
the  proper^  attadied,  the  agent  wiU  be  comideied  aa  lepreaeotiDg  hia 
priocipal,  ao  aa  to  bind  him  to  complj  with  the  eooditaona  of  the  bond, 
the  easeotial  condition  of  which  ia  to  defend  the  anit,  or  abide  bj  the 
judgment  that  may  be  rendered.  And  it  ia  not  neceasaiy,  in  anch  caaea, 
to  appoint  an  attorney  to  repreaent  the  abeent  defendant.  Ibid' 

For  Conflict  between  oonaignee,  boond  to  appropriate  proceeds  under  a  coo- 
tract,  and  attadiing  creditor—See  Hopkima  ▼.  Pratt,  336. 

ATTORNEY  AT  LAW. 

1.  An  agreement,  in  writing,  made  by  an  attorney  conducting  a  canae,  and 

within  the  acoiie  of  hia  authority,  ia  binding  upon  hia  client,  although  the 
counsel  may  be  changed.  Calmu  ▼.  Stone^  133. 

2.  Thia  suit  waa  brought  upon  two  notea.    The  defence  waa  preacriptioo. 

The  only  evidence  of  an  interruption  of  preacription,  waa  the  teatimony 
of  plaintiff 'a  attorney,  in  whoae  hands  the  notea  were  placed  before  ma- 
turity. A  bill  of  exceptiona  waa  taken  to  the  teatimony.  By  the  Court : 
Attorneys  at  law  are  not  agenta,  and  the  rule  which  admita  the  testi- 
mony of  agenta  in  favor  of  their  principals,  in  caaes  like  thia,  ahould  not 
be  extended  to  them.  If  it  waa,  thia  caae  would  not  come  within  the 
spirit  and  reason  of  the  rule.  There  ia  no  abeolute  necessity  for  resort- 
ing to  this  evidence,  as  the  same  fisusta  might  have  been  proved  by  an 
appeal  to  the  conscience  of  the  defendant.      Madden  v.  Farmer^  580. 

3.  The  court  will  not  recognize  the  principle,  that  the  testimony  of  an  attor- 

ney in  behalf  of  his  client,  makea  full  proof  of  the  fact  sworn  to,  particu- 
larly in  cases  where  the  attorney  would  be  personaDy  responsible,  if  the 
action  was  not  sustained.  That  evidence  haa  always  been  held,  aa  being 
of  an  inferior  kind.  Ibid. 

AVERAGE. 

Where  goods  are  sold  by  the  captain,  in  order  to  obtain  funda  for  repairing 
particular  average  losses,  or  for  defraying  the  ordinary  expenaea  of  nari- 
gation,  the  loss  arising  from  their  sale  muat  be  made  good  by  the  ahip- 
owner  alone.  Whero,  on  the  other  hand,  they  are  aold  for  the  purpose 
of  defraying  expenses  or  repairing  kiases,  which  are  themaeWes  of  the 
nature  of  general  average,  the  loaa  arising  from  their  sale,  gives  a  ctaim 
to  genera]  average  contribution. 

HasiamY,  St.  Louis  Perpetual  Insuraneet  II. 

BAIL  AND  BAIL  BONDS. 

] .  Charles  Ford  gave  a  bond,  with  James  Cassidy  as  his  surety,  in  the  sum 
of  $1000,  conditioned,  that  he  should  appear  before  the  First  Diatrict 
Court,  to  answer  a  charge  of  larceny,  and  not  depart  without  leave  of 
the  court.  The  clerk  issued  a  notice,  stating  that,  on  a  certain  day,  the 
party  to  the  appearance  bond  waa  called,  but  faWed  to  appear ;  that  the 
surety  was  called  upon  to  produce  him,  but  failed  to  do  so;  that  the 
bond  was  therefore  forfeited,  and  judgment  entered  against  the  aurety. 
It  was  held,  that  this  waa  a  sufficient  notice,  under  the  act  of  the  11th 
of  March,  1837.  StaUv.  Cassidy,  273. 
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2.  The  party  to  such  a  bond  8lioaId»  if  there  be  legal  grounds,  make  an  appli- 

cation to  the  court  to  set  aside  the  judgment  rendered  upon  it,  within 
ten  days  after  the  notification  thereof.  If  such  application  be  overmled, 
he  is  allowed  ten  days,  from  the  judgment  overruling  his  application,  for 
a  suspensiTo  appeal ;  and  if  he  make  no  such  application,  he  is  allowed 
a  suspensive  appeal  within  ten  days  from  the  notification  of  the  judg- 
ment. If  no  such  appeal  be  taken  within  the  periods  stated,  he  is  enti- 
to  a  devolutive  appeal  only.  Ibid. 

3.  Although   the    statute  provides,   as  the  condition  of  the  bond,  that  the 

accused  shall  appear,  yet  that  means  an  effectual  appearance,  that  is,  that 
the  party  shall  remain  and  submit  to  trial.  Where,  therefore,  the  bond 
which  the  accused  and  his  surety  signed,  expressed  on  its  face,  that  the 
accused  shall  be  and  appear  before  the  First  District  Court  of  New 
Orleans,  and  not  depart  thence  without  leave  of  the  court,  to  answer  to 
the  complaint  brought  against  him  for  lareeny,  it  was  held,  that  such  a 
condition  was  not  more  onerous  than  that  which  the  spirit  of  the  statute 
imposed.  Ibid. 

4.  Garland  was  arrested.    He  was  released  on  giving  a  bail  bond,  with 

Beach  as  his  security,  conditioned  that  he  should  not  depart  from  the 
State  for  the  term  of  three  months,  without  leave  from  the  court.  Gar- 
land  left  the  State  without  the  leave  of  the  court  and  within  the  term, 
but  returned  shortly  after  its  expiration.  The  question  was,  whether 
the  surety  was  bound.  Fonda  v.  Beach,  213. 

5.  Preston,  J.,  held,  that  the  surety  was  discharged,  on  the  ground  that 

the  bond  was  not  intended  to  prevent  a  temporary  absence,  but  a  perma- 
nent departure  by  the  debtor,  without  making  a  surrender  of  his  property. 
Slidell,  J.,  concurred  in  the  decree  of  Preston,  J.  Ibid. 

6.  EusTis,  C.  J.,  with  whom  Aost,  J.,  concurred,  held,  the  surety  was 

bound,  the  condition  of  the  bond  being  broken.  Ibid. 

7.  A  surety  on  such  a  bond,  after  its  condition  has  been  broken,  and  after 

judgment  renderod  against  the  principal,  cannot  be  allowed  to  falsify  the 
aflSdavit  under  which  the  proceedings  were  instituted.  Ibid. 

8.  The  prisoner  applied  to  the  Supreme  Court  for  a  writ  of  habeas  corpus, 

on  the  ground  that  there  was  no  prospect  whatever  of  having  his  appeal 
tried  during  the  present  term  of  the  court,  or  earlier  than  the  November 
'  term  thereof.  The  court  directed  an  immediate  trial,  and  held,  that  writs 
oihdbeas  corpus  are  undoubtedly  matters  of  right;  but  courts  and  judges 
are  bound  to  do,  in  relation  to  them,  what  is  right  between  the  prisoner 
and  the  public.  The  prisoner  ought  not  to  be  bailed,  on  the  ground  that 
he  cannot  have  an  immediate  trial,  when  the  court  is  ready  and  willing 
to  afford  him  that  remedy.  State  v.  Roger,  382. 

9.  The  act  of  March  11th,  1837,  which  points  out  the  manner  of  proceeding 

against  the  parties  to  bail  bonds  in  criminal  cases,  assumes  that  the  bond 
is  authentic,  and  thereby  dispenses  with  proof  its  execution. 

State  V.  Lewis,  640. 

10.  The  act  itself  directs  judgment  to  be  entered  against  the  parties  to  such 

bonds  in  solido.  Ibid. 

11.  Where  the  sherifif's  certificate  is  silent  as  to  the  date  when  he  received 

and  accepted  the  hail  bond  given  under  this  act,  it  will  be  presumed  tbat 
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BAIL  AND  BAIL  BONDS  [QmimMed). 

■och  aeeepcmce  was  aftor  ha  had  baeii  maHhotmBA  to  do  ao  b}r  tha  eom- 
niittiiig  uutff^tntib*  Ibid» 

Vat  Party  Kntitlad  to  Bftll--8ee  Ex  parU  Jjmgworik^  S47. 
BANKS. 

1.  Il  waa  ooanpatant  for  the  State  to  make  anch  chaogea  in  tho  mode  of 

adminiatiatioii  of  the  ioaolvent  baoka,  as  the  pablic  interest  required. 
CUiztns*  Bank  v.  The  Levee  SUam  CotUm  Press,  286. 

2.  The  laws  which  have  from  time  to  time  been  passed  for  the  liquidation  of 

the  affairs  of  the  Citizens'  Bank  of  Louisiana,  are  constitutional.    Ibid^ 

3.  The  decree  of  forfeiture,  pronounced  against  that  bank,  did  not  thereby 

give  the  right  to  the  stockholders  to  insist  on  an  immediate  liquidation  of 
ita  affaira.  IhifL 

4.  The  statntea,  which  proTide  for  a  more  protracted  admini8tration«  did  not 

impair  the  obligation  of  any  contract;  nor  was  the  stockholder,  in  conse- 
quence of  those  statutes,  invested  with  a  right  to  release  his  property 
from  mortgages  which  he  had  created  on  it.  lbi4L 

6.  The  atipnlation  in  bonds  given  to  the  Union  Bank,  that  in  case  of  non-pay- 
ment at  maturity,  the  borrower  ia  to  pay  ten  per  cent  interest  after  that 
time,  ia  obligatory,  and  the  par^  will  be  condemned  to  pay  it. 

Bermudez  v.  Union  Bank,  62. 

6.  Where  a  stockholder  in  the  Union  Bank,  in  addition  to  the  usual  amount 
loaned  on  stock,  borrows  fifteen  per  cent  on  his  stock,  it  will  be  regarded 
aa  a  stock  loan.  Ihid. 

For  Aeinscriptioii  of  the  Hortgaget  of  Sanks— See  Union  Bank  ▼.  Dm- 

Bxcbange  Bank,  for  Forfeitare  of  Charter— See  Palfref  y.  Paulding^,  363. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Where  a  bank  has  discounted  a  note  for  the  maker,  on  a  pledge  of  stock, 

and  the  maker  subsequently  took  the  benefit  of  the  bankrupt  law  of  the 
United  States,  the  bank  had  the  right  to  charge  interest  after  the  matu- 
rity of  the  note,  without  proof  of  protest,  as  demand,  under  the  circum- 
stances, would  have  been  useless.  Conrad  ?.  City  Bank,  4. 

2.  Where  notice  of  protest  is  sent  to  a  post  ofiice,  in  the  parish  in  which  tfas 

endorser  lives,  in  the  absence  of  proof  of  a  nearer  post  ofiice,  the  notics 
will  be  deemed  sufllcient.  Knox  v.  Buhler,  42. 

3.  The  fact  that  the  certificate  of  a  notice  of  protest  follows  immediately  tbs 

protest,  so  as  to  appear  to  be  a  part  of  the  same  iostrument,  does  aoC 
invalidate  the  certificate.  Consolidated  Bank  v.  Steioart  49. 

4.  An  endorsement  of  a  note,  executed  by  an  attorney  duly  authorized,  a 

binding  on  the  principal.  Commercial  Bank  v.  Routhy  128. 

5.  Notice  of  protest  addressed  to  the  ofiSce  where  the  endorser  nsuaflj 

receives  his  letters,  is  sufficient.  Jbid. 

6.  If  the  second  of  exchange  be  accepted,  the  holder  may  recover  judgmeat 

on  it,  without  accounting  for  the  first  of  exchange.  Ibid. 
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7.  An  eDdoner,  who  pays  a  promiBsory  note,  when,  in  conaeqaence  of  an 
informal  protest,  he  was  discharged,  obtains  no  greater  rights  against  the 
maker  than  appertained  to  the  transferror,  by  whom  it  was  discounted, 
and  from  whom  it  was  obtained.  The  same  prescription  is  applicable  to 
both  transferror  and  transferree.  Brian  v.  Spencer^  136. 

6.  In  an  action  by  an  endorser,  against  the  maker  of  a  promissoiy  note,  who, 
at  the  time  of  its  execntion,  was  a  married  woman,  the  declarations  of  the 
payee,  whilst  he  was  the  owner  thereof,  are  admissible  to  prove  that  it 
had  been  given  to  him  for  a  debt  doe  by  the  husband  of  the  maker. 
Held:  It  is  the  settled  jurisprudence  of  this  court,  that  the  onus  of 
proving  that  the  consideration  of  a  note,  made  by  a  married  woman, 
enured  to  her  benefit,  is  upon  the  plaintiff.  Pilcher  v.  JT^rr,  144. 

9.  Where  the  maker  of  a  note  signed  as  a  married  woman,  and  her  husband 
only  joined  for  the  purpose  of  authorizing  her,  it  is  sufficient  to  give  the 
transferree  of  the  note  notice  of  her  condition ;  and  before  he  takes  the 
note,  it  is  incumbent  upon  him  to  ascertain  that  her  proper  estate  could 
be  charged  with  it.  Ibid- 

A  debtor  of  defendants  furnished  them  with  his  name,  in  the  form  of  a 
draft  on  their  house.  The  draft  was  accepted  by  the  defendants,  and  ex- 
changed with  Partee  Sf  Co.^  for  bills  on  their  house  in  New  York. 
Partee  4*  ^o.  placed  the  acceptance  of  defendants  in  the  hands  of  a 
broker,  to  raise  money  on  it.  It  was  sold  to  P.  P.  ^  Cb.,  with  the  right 
reserved  for  Partee  Sf  Co.  to  take  it  back  on  certain  terms,  within  a  stip- 
ulated time.  Partee  8f  Co,  did  not  redeem  it  within  the  time,  and  the 
broker  who  sold,  now  bought  it  of  P.  P.  Sf  Co,  The  broker  exchanged 
the  acceptance  of  defendants  thus  obtained,  with  the  plaintiffs  for  other 
bills  of  larger  amount,  and  paid  the  difference.  Defendants  contest  the 
pkintiffs'  ownership  of  the  acceptance,  on  account  of  the  manner  in 
which  it  was  disposed  of  by  the  broker  and  obtained  by  the  plaintiff. 

10.  The  court  held:   That  the  plaintiffs  were  holders  for  value ;  for,  according 

to  the  well  settled  doctrine  of  the  commercial  kw,  a  merchant  who  gives 
his  own  negotiable  paper  for  a  purchase  of  negotiable  paper,  gives  value, 
as  well  as  he  who  gives  gold  or  bank  notes.     Cheenicood  v.  Lowe^  197. 

11.  The  law,  from  consideratbns  of  public  policy,  and  in  order  to  favor  the 

free  circukition  of  bills  of  exchange  and  other  negotiable  paper,  looks 
with  favor  upon  the  holder  of  a  bill  who  has  given  value  for  it,  and 
requires  very  cogent  evidence  to  convict  him  of  mala  fides.  Ibid. 

12.  If,  in  consequence  of  the  laches  of  the  holder,  the  endorser  of  negotiable 

paper  be  discharged,  the  holder  cannot  recover  upon  a  subsequent  prom- 
ise, without  showing  that  it  was  made  with  knowledge  of  the  laches.  Yet, 
where  the  promise  to  pay  the  debt  is  given  in  the  form  of  a  new  note,  it 
is  primd  facie  evidence  that  there  was  no  negligence  by  which  the  en- 
dorser was  discharged  from  his  obligation  on  the  paper  which  he  thus 
renews.  Robinson  y.  Day,  201. 

13.  Where  an  undated  bill,  endorsed  for  accommodation  of  the  drawer,  and/ to 

enable  him  to  use  it  in  trade,  has  been  deposited  as  collateral  secnri^,  the 
law  does  not  fix  its  date  at  the  time  of  its  delivery,  but  the  holder  may 
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fix  h  at  the  time  when,  according  to  agreement,  he  ii  entitled  to  nae  hm 
hilL  *  ShUtz  V.  Payne,  222. 

14.  The  accommodation  party  to  a  note,  hokb  himself  out  lo  the  pnbfict  bj 
hia  aignatare,  aa  absolately  bound  to  every  person  who  shall  take  the 
note  for  Taloe,  to  the  same  extent  as  if  that  vsJoe  were  personally  advanced 
to  himself,  or  at  his  request  Nor  is  it  any  defence  that  the  party  who 
takea  the  note,  knows  it  to  be  accommodation  paper,  i&  before  it  becomea 
dne,  he  takea  it  band  fide  and  for  valae.  MaUhctos  v.  Rntkerfard,  225. 
16.  An  accommodation  party  to  a  note,  who  anthorizes  the  holder  to  s^, 
cannot  reaiat  payment  on  the  groond  that  he  pledged  it.  Ibid. 

16.  The  foUowiog  order  is  not  a  bill  of  exchange :  '•  On  demand  please  pay 
to  the  order  of  IF.  /.,  the  snm  of  seven  thousand  dollars,  according  fi»  a 
donation  made  by  the  Shreveport  Town  Company  to  the  pariah,  the 
same  to  be  in  accordance  with  a  resolution  of  the  police  jury,  passed 
October  6,  1640.**  It  commences  with  the  direction  to  pay  a  sum 
certain,  on  demand,  but  it  is  qualified  by  the  subsequent  reference. 

Jenkins  v.  Parish  ofCaddo^  559. 

17.  It  is  the  intention  of  the  parties  to  an  instrument  which  renders  it  D^oti- 
able,  if  expressed  in  terms  which  may  have  that  effect,  and  any  terms 
expressing  the  intent  will  render  the  bill  or  note  negotiable.     Prestcn,  J. 

Bacon  v.  Dahlgrten,  599 

18.  Where  the  conduct  of  the  first  endorser  of  a  note,  was  calculated  and  in- 
tended to  induce  the  notary's  clerk  to  make  no  further  attempt  to  find  the 
maker,  and  preaent  the  note  for  payment,  and  where  he  undertaken  hbn- 
self  to  have  the  money  forthcoming,  in  an  action  against  him,  he  cannot 
relieve  himself  from  liability,  on  the  gronnd  that  no  presentment  for  pay- 
ment was  made  on  the  maker.  Blaffer  v.  Hermant  599. 

For  authority  of  dark  of  iteamboat  to  bind  the  owners  by  note,  given  for  eop- 
plies— See  Andenon  v.  Irtrin,  494. 

BONDS. 

1.  This  suit  waa  brought  against  the  sureties  upon  an  appeal  bond.    Per 

Curiam :  The  appeal  was  dismissed  because  there  was  no  legal  order  of 
appeal,  which,  in  legal  intendment,  is  equivalent  to  no  order  at  all ;  sad 
without  such  an  order,  the  clerk  had  no  authority  to  take  bond.  Tlw 
maxim,  that  in  whatever  manner  a  man  binds  himself,  he  shall  remiis 
bound,  ia  not  applicable  to  a  case  of  this  kind.         Sean  v.  Boyd,  539. 

2.  The  liabtli^  of  sureties  upon  judicial  bonds,  is  fixed  by  the  law  which 

authorises  the  taking  of  the  bond.  IbuL 

3.  When  the  inducement  for  signing  an  appeal  bond  is  the  supposed  enH- 

ence  of  an  order  of  appeal,  which  doea  not  exist,  the  party  signing  will  te 
relieved  on  the  ground  of  error.  lh%L 

4.  A  jadgment  creditor  required  the  sheriff  to  execute  n  fi,  fa.  on  ceitiia 

property,  and  gave  an  indemnity  bond  in  favor  of  the  sheriff,  in  which 
they  and  their  sureties  bound  themselves  to  save  him  harmlessv  defos^ 
all  suits  that  might  be  brought  against  him,  and  pay  all  damages  aid 
judgments  that  the  sheriff  might  be  made  liable  for  in  consequence  of  the 
seizure  and  detention  of  the  goods  taken  in  execution.  A  person  who 
claimed  the  property,  sued  the  judgment  creditors  and  the  sheriff  for 
damages  on  account  of  the  seisure.    The  judgment  creditoia  empioyad 
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counsel  to  defend  the  suit  Held :  The  sheriff  had  a  right  to  select  his 
own  counsel,  and  under  the  bond,  the  judgment  creditors  and  the  securi- 
ties on  the  bond  were  liable  for  the  payment  of  the  fee. 

Stewart  f.  Lapsley^  641. 

For  Tax  Collector's  Bond— See  Copley  ▼.  Dinkgrave,  595. 

For  I^Janctioii  Bond— See  Lowry  v.  Cohb,  157. 

BOUNDARY. 

1.  When  boundaries  between  two  tracts  of  land  are  fixed  and  determined  by 

acts  of  the  same  date,  passed  by  the  mutual  vendors  of  the  ciaimants« 
more  than  a  quarter  of  a  century  before  the  existence  of  any  controTorsy, 
and  acquiesced  in  by  all  parties  for  that  long  period  of  time,  they  must 
remain  undisturbed.  Savage  v.  JPoy,  573. 

2.  When  an  owner  has  alienated  one  or  two  estates  which  belonged  to  him, 

and  the  property,  or  any  part  of  it,  is  contested,  the  limits  assigned  to  it 
by  the  vendor  at  the  time  of  the  sale,  must  be  consulted.  The  limits 
anciently  subsisting  between  the  two  estates  must  not  be  regarded,  be- 
cause the  designation  which  the  vendor  makes  of  the  metes  and  bounds, 
forms  new  limits  between  the  two  estates,  or  between  the  parts  of  them 
which  he  has  sold.    C.  C.  840.  Ihid. 

BROK£R. 

A  broker  employed  to  sell  a  note,  has  an  implied  authority  to  guarantee  it 
in  the  name  of  the  vendor :  yet,  if  he  do  not  guarantee  it,  the  vendor  is 
not  liable  in  case  of  its  non-payment.       Fonda  v.  Garland  et  al.,  201. 

CITATION. 

1.  The  return  of  the  citation  of  a  husband,  which  shows  a  service  made  upon 

the  wife,  without  stating  that  the  husband  was  absent  from  his  domicil, 
is  defective.  The  fact  of  absence  must  appear  from  the  return,  unaided 
by  other  evidence.  Corcoran  v.  Riddell,  268. 

2.  In  an  action  for  damsges  against  the  owners  of  a  vessel,  for  the  conduct  of 

the  master,  the  owners  cannot  be  brought  into  court  by  a  service  on  the 
latter.  Fellows  v.  High,  451. 

3.  Where  one  of  the  joint  debtors  is  insolvent,  a  claim  against  him  may  be 

placed  on  his  tableau  without  citing  his  co-debtor. 

MatUr  of  O' Flaherty,  640. 

See  GamiBhee — Landry  ▼.  Dickson,  238. 

CODE,  CIVIL. 

1.  The  article  of  the  Civil  Code,  2235,  in  declaring  under  what  circumstances 

the  authentic  act  shall  not  be  full  proof  between  the  parties,  uses  the 
word  ** forgery*^  in  the  sense  of  ^^faliity.*^        Suceeesion  of  Tete,  95. 

2.  The  interest  of  the  mother  in  the  estate  of  her  deceased  child  must  be 

governed  by  articles  899, 900  of  the  Civil  Code  which  treat  of  inheritance, 
and  not  by  article  1481,  which  treats  of  donations.  That  interest,  th«re^ 
ibre,  is  one-fourth  and  not  one-third  of  the  child's  estate. 

Qrofvery.  ClarkfrVfix 
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3.  The  powor  gnoted  by  the  lit  0eetioii  of  438lii  utids  of  the  Ctni  Code,  is 

a  power  to  be  eseroMd  under  oonditioiis.    SlieUm  J. 

Palfrey  r.  PanUdwg^  363. 

4.  Article  656  of  the  Cm\  Code  should  be  so  coostmed,  as  lo  recoocile  the 

respect  dae  to  property  with  the  interestB  of  agricoltare. 

Becknell  ▼.  Weindhal,  291. 

5.  The  prohibition  contained  in  art.  1477,  C.  C,  has  not  exclnsiFe  reference 

to  citizens  of  other  oonntries ;  it  applies  to  sovereign  States  or  corpora- 
tions: for  corporations,  legally  ordained,  are  substitnted  fi>r  persons. 
Therefore,  where  a  testator  bequeathed  immovable  property  situated  io 
Louisiana  to  trustees,  to  be  held  by  them  for  the  benefit  of  a  charity  in 
Tennessee,  where  the  validity  of  the  bequest  is  disputed,  the  trustees 
should  show  that  the  laws  of  Tennessee  do  not  prohibit  similar  disposi- 
tions from  being  made  in  favor  of  a  citizen  of  Louisiana.    Rosit  J. 

Succession  of  Franklin^  395. 

6.  Plaintiff  was  one  of   two   sureties  upon  a  note  made  in  Georgia,  and 

placed  in  the  hands  of  a  trustee.  He  afterwards  paid  the  note  and 
brought  this  suit  against  his  co-surety  and  the  maker  of  the  note.  Held: 
That,  the  plaintiff  having  paid,  without  being  sued,  and  without  informing 
the  principal  debtor,  no  equity  exists  in  his  favor ;  and  the  case  must  be 
determined  as  if  the  trustee  himself  was  seeking  to  enforce  the  trust 
against  the  defendants.     C.  C.  3025.  Gates  v.  Ren/roe^  569. 

7.  The  privilege  for  freight,  conferred  by  article  3213  of  the  Civil  Code,  ex- 
tends only  to  goods  of  which  the  captain  has,  or  has  had,  possession. 

Changer  v.  Campbell,  611. 

8.  The  transferee  is  only  possessed,  as  regards  third  persons,  after  notics 
has  been  given  to  the  debtor  of  the  transfer  having  taken  place.  C.  C. 
art.  2613.  And  an  execution  may  be  properly  levied  by  creditors,  pre- 
vious to  such  notice.  Burton  v.  Brewer^  620. 

Gehekal  References  to  the  Articles  of  the  Civil  Cook. 

840,  (BouJtdaryJ  page  573.— 117S,  1380,  3507,  (PttKripticn,)  p.  553.— 1477,  fWUU)  p. 
395.— 1507,  fSubstUniiansJ  p.  395-— 1877,  f  Seizin  of  ExeeutorJ  p.  47«.— 171*. 
fConttruetion  of  WiUsJ  p.  187.— 1964,  (Fraud,)  p.  456.— 8042,  (Sale,)  p.  477.- 
2157,  (Subrogation,)  p-  34.-2299,  2302,  2739,  (Damagtt,)  p.  321.-2370,  (Com 
munilyj  p.  395—2449,  (Construction,)  p.  465.-2927,  (Deposit,)  p.  53.— S9C<; 
(Mandate,)  p.  207.-3025,  (Surety,)  p.  569.-3120.  (Pledge,)  p.  221- 

CODE  OF  PRACTICE. 

1.  A  petitory  action  for  land,  can  only  be  maintained  against  the  possessor  or 

owner.     C.  P.,  art  43.  Peck  v.  Overton^  70. 

2.  Under  article  626  of  the  Code  of  Practice,  orders  of  execution  must  b* 

sealed  with  the  seal  of  the  court  King  v.  Baker j  570. 

3.  Article  684  of  the  Code  of  Practice,  which  prohibits  a  sale  of  property  undtf 

execution,  if  the  price  offered  does  not  exceed  the  amount  of  the  privilegai 
and  mortgages  with  which  it  is  encumbered ;  and  the  article  that  auliMr- 
izes  the  sheriff  to  raise  the  mortgage,  the  inscription  of  which  is  subw- 
quent  in  date  to  that  of  the  mortgage  under  which  the  sale  is  mads* 
have  exchiiive  reference  to  conventional  mortgages. 

Kelly  V.  Cook^  614. 
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General  References  to  the  Code  of  Practice. 

179,  252,  fOamiiheesJ  p.  238.— 275,  ( SequutratioTi,)  p.  578-— 378, 379,  (CaSUng  in  War- 
ranty,) p.  590.— 1007,  (Executor J  p.  69. 

COMMON  LAW. 
At  the  commoQ  law,  a  person  who  receives  property  under  a  fraudulent  con- 
veyance, to  screen  it  from  the  debts  of  the  owner,  cannot  sustain  the  con- 
veyance in  action  agunst  a  subsequent  vendee  who  derives  title  from  a 
sale  by  the  same  owner.  Ray  v.  HarrUy  138. 

COMMUNITY. 

1.  Property  purchased  during  the  marriage  by  either  husband  or  wife,  is  pre- 

sumed to  be  liable  for  community  debts,  unless  the  contraiy  be  shown. 
C.  C.  2371.  Wtbh  v.  Peti,  92. 

2.  Where  a  creditor  of  the  husband  seizes  property  as  liable  for  community 

debts,  which  the  wife  claims  as  having  been  acquired  by  her  after  a  judg- 
ment of  separation  of  property  between  herself  and  husband,  it  is  in- 
cumbent upon  her  to  show,  affirmatively,  the  reality  and  good  fiiith  of  the 
judgment  of  separation,  if  the  creditor  attacks  it  upon  the  ground  of 
fraud.  Ibid. 

3.  The  fruits  of  paraphernal  property  belong  to  the  community,  so  long  as 

the  husband  retains  the  administration  of  it.  Ibid, 

4.  Where  community  property  has  been  mortgaged  by  a  surviving  partner  in 

community,  for  the  purpose  of  raising  funds  for  the  maintenance  and  ed- 
ucation of  the  heirs,  pursuant  to  the  advice  of  a  family  meeting,  which 
advice  was  concurred  in  by  the  judge  of  probates,  and  the  property  is 
afterwards  sold  to  satisfy  the  mortgage,  the  heirs  cannot  reclaim  it  with- 
out at  least  offering  to  refund  the  amount  for  which  it  was  mortgaged, 
with  interest.  Ihid* 

5.  A  marriage  contracted  out  of  the  State,  between  persons  who  afterwards 

come  here  to  live,  (i'y  itahlir^)  is  also  subjected  to  the  community  of  ac- 
quets, with  respect  to  such  property  as  is  acquired  after  their  arrival. 
C.  C.  art.  2370.  For  the  true  sense  of  the  language  of  the  code,  the 
inquiry  should  be,  did  Franklin  and  his  wife  live  in  Louisiana?  Were 
they  established  here  ?  By  the  words  of  the  code,  we  are  to  under- 
stand the  domestic  domicil,  the  true  and  permanent  home ;  that  domestic 
hearth,  where  the  husband  and  wife  have  surrounded  themselves,  and 
their  offspring,  with  the  comforts  of  dqpestic  life;  and  from  which, 
when  he  and  his  wife  occasionally  depart,  for  the  purpose  of  business, 
or  pleasure,  they  do  so  with  the  intention  to  return.    Slidell,  /. 

Succession  of  Franklin^  395 

6.  When  persons,  married  elsewhere,  acquire  property  after  they  come  to 

reside  here,  it  bebngs  to  the  community  of  acquets ;  but  not  that  which 
the  husband  purchases  before  he  becomes  a  resident  of  Louisiana. 

Wolfe  V.  OUmer,  683. 

7.  When  a  man  married  two  wives,  and  the  second  wife  was  in  good  faith, 

each  wife  is  entitled  at  the  death  of  the  husband  to  a  communis  in- 
terest. Hubhell  V.  Inkstein,  252. 

See  8sle-£QUsU«  v.  Lttfon.  135. 
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OOBfPENSATION. 

See  Injunction — Hooper  ▼.  Hhodn,  137. 
Bee  Pleading— AfotOee  ▼.  MoHin,  C3Su 
COMPROMISE. 

1.  Where  the  parties  had  igread  upon  a  compromise,  a  stipulatioD  of  which 

was,  that  the  defendant  shoold  pay  the  plaintiff  ten  thoasand  dollars  in 
cash,  and  the  defendant  ha?ing  complied  with  the  other  stipolationa, 
expressed  his  inability  to  pay  that  sam  in  cash,  but  offered  ^"t^  thoasand 
dollars  in  lieu  thereof,  which  amount  was  placed  in  the  hands  of  an  attor- 
ney to  be  paid  if  the  offer  was  accepted,  the  plaintiff  having  taken  the 
same  under  the  circumstances  without  any  objection,  will  be  consid- 
ered as  having  accepted  the  offer.  Paekwood  v.    White,  31. 

2.  When,  as  a  part  of  a  compromise,  a  judgment  is  confessed,  the  condi- 

tions of  the  compromise  may  be  shown  by  any  legal  evidence ;  and  such 
evidence  will  not  be  considered  as  controlling  or  limiting  the  effect  of  the 
judgment.  Ibid. 

3.  There  is  nothing  illegal  in  an  agreement  in  the  sale  of  a  suit  by  which  it  is 

stipulated,  that  the  suit  shall  be  prosecuted  in  the  name  of  the  plaintiff, 
for  the  benefit  of  the  assignees.  Satisfaction  of  the  judgment  entered 
by  the  parties  to  the  record,  or  by  the  sheriff,  would  protect  the  defen- 
dant.  Taume  ▼.  Couch^  93. 

CONFLICT  OF  LAWS. 

1.  It  is  the  settled  jurisprudence  of  the  United  States,  that  the  plea  of  a 

statute  of  limitation  to  an  action  on  a  judgment  rendered  in  another 
State,  is  a  plea  to  the  remedy,  and,  therefore,  the  lex  fori  must  govern. 
There  is  nothing  in  the  Constitution  of  the  United  States,  or  laws  under 
it  to  justify  an  exception  to  the  rule.  Taylor  v.  Joor,  272. 

2.  Plaintiff  sold  his  cotton,  in  Arkansas,  to  a  purchaser,  who  paid  the  largest 

proportion  of  the  price  in  counterfeit  bank  notes;  the  purchaser 
brought  the  cotton  to  New  Orleans,  and  defendants  advanced  on  it.  Plain- 
tiff sued  defendants  for  the  value  of  the  cotton.  It  was  held,  that  he 
could  not  recover,  notwithstanding  the  statute  of  Arkansas  provides  that 
the  owner  may  recover  the  property  out  of  which  he  has  been  awtodled, 
from  any  subsequent  holder.  And,  by  the  court :  We  cannot  enforces 
rule,  resting  for  its  exercise  in  comity,  to  the  detriment  of  the  rights 
of  our  own  citizens,  securod  under  our  own  laws,  and  the  interests 
of  commeroe.  The  plaiptiff,  in  this  case,  by  putting  his  cotton  in  pos- 
session of  the  purohaser,  as  owner,  reposed  confidence  in  him,  gave  him 
crodit,  and  enabled  him  to  commit  a  fraud  on  the  defendants ;  and  the 
equity  of  the  original  owner  is  not  equal  to  that  of  defendants,  who  have 
parted  with  their  money,  on  the  faith  of  a  state  of  things  which  the  plain- 
tiff, himself,  was  the  cause  of  being  created.      Tatum  v.  Wright,  358. 

3.  Where  the  note  sued  on  was  made  in  the  State  of  Mississippi,  and  paya- 

ble there,  the  obligations  created  by  it  must  be  tested  by  the  laws  of  thst 
State ;  and  whatever  acts  of  the  parties  which  operate  an  extingniahmeot 
of  the  6ontract  there,  will  nndonbtedly  prerent  a  recovery  elsewhere. 

Bacon  v.  Dahlgreen^  599. 
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CONSTITUTIONAL  LAW. 

1.  Where,  in  conformity  to  an  an  act  of  the  Legislatare,  the  trnsteeB  of  a 

sixteenth  section  granted  by  Congress  for  public  schools,  leased  the 
same  for  fifty  years,  the  contract  is  valid.  There  is  nothing  unconstitu- 
tional, or  contrary  to  the  laws  of  the  United  States,  in  such  a  contract. 

Garland  v.  Jackson^  68. 

2.  The  act  of  April  3d,  1832,  for  opening  streets,  &c.,  in  the  city  of  New 

Orleans,  is  contrary  to  the  article  109  of  the  Constitution  of  the  State,  so 
far  as  it  authorizes  private  property  to  be  taken  for  public  uses,  without 
an  adequate  compensation  previotuly  made. 

Municipality  No.  Two^  for  Opening  Euphrosint  Street,  72. 

3.  The  act  of  3d  of  April,  1832,  for  the  opening  of  streete,  etc.,  in  New  Or- 

leans, is  not  unconstitutional  in  cases  where,  in  proceeding  under  it,  pro- 
vision Is  made  for  payment  for  the  property  before  the  expropriation  is 
effected. 

Municipality  No.  Two,  for  the  Opening  of  Roffignac  street,  76. 

4.  Article  30  of  the  Constitution,  providing  that  no  person  who  may  have 

been  a  collector  of  taxes,  &c.,  shall  be  eligible  to  any  office  of  profit  or 
trust,  until  he  shall  have  obtained  a  discharge  for  the  amount  of  such 
collections,  is  directory,  and  was  intended  to  secure  what  was  right,  and 
not  to  effect  what  was  wrong.  The  State  v.  Hayes,  118. 

5  The  act  of  the  Legislature  of  the  3d  of  March,  1847,  investing  the  tax 
collector  with  the  authority  to  seize  and  sell  the  property  of  a  defiiulting 
tax  debtor,  to  satisfy  his  tax,  is  not  in  violation  of  that  article  of  the  Con- 
stitution of  the  United  States,  which  provides,  that  no  person  shall  be 
deprived  of  life,  liberty  or  property,  without  due  process  of  law ;  for  the 
act  itself  points  out,  precisely,  that  very  process  of  law  by  which  the 
defaulting  tax  debtor  may  be  deprived  of  his  property. 

Union  Towboat  Company  v.  Bordelon,  Sfc.,  192. 

6.  Nor  does  that  act,  from  the  fact  that  the  tax  collector  is  empowered  to 

seize  and  sell  the  property  of  a  defaulting  tax  debtor  to  pay  his  tax.  with- 
out the  aid  or  intervention  of  the  judiciary,  violate  the  Constitution  of 
the  State.  For,  by  the  Court :  it  is  true,  as  contended,  that  the  func- 
tions of  our  departments  of  government  are  kept  distinct,  and  the  execu- 
tive cannot  divest  judicial  process.  But  the  assessment  of  taxable 
property  and  the  collection  of  taxes,  are  legal  proceedings  or  process, 
but  not  judicial  proceedings  or  process.  If  these  proceedings  take  place 
illegally,  as  supposed  in  the  present  case,  then  the  functions  of  the  judi- 
ciary may  be  invoked,  but  not  otherwise.  Ibid. 

7.  The  tax  levied  on  a  steam  towboat  belonging  to  a  company,  the  object  of 

which  is  **  towing  vessels  by  steam  in  and  out  to  sea  and  up  and  down 
the  river  Mississippi,  and  carrying  freight  and  passengers  in  like  manner ; 
also  wrecking  or  lightening  vessels  in  said  river  or  sea,  and  carrying 
freight  and  passengers  in  the  Gulf  of  Mexico,  and  elsewhere  at  sea.*'  is 
not  in  contravention  of  Article  1st,  section  8,  of  the  Constitution  of  the 
United  States,  which  gives  Congress  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States.  Ibid. 

8.  The  27th  article  of  the  Constitution,  does  not  exempt  the  Lieutenant  Gov- 
ernor from  the  service  of  civil  process.  Landry  v.  Dicksonf  238. 
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CONSTITUTIONAL  LAW  {Qmimiud). 
9.  Il  WM  eooipetoiit  for  the  State  to  make  meh  cfaangea  in  the  mode  of 
adminutntion  of  the  iDsolveot  bankti  aa  tiie  public  mtereat  required. 
The  Citizen^  Sank  t.  Levee  Steam  CotUm  Press,  286. 

10.  The  kwB  which  hare  from  time  to  time  been  paaaed  for  the  liquidation  of 

the  affaira  of  the  CitizenB*  Bank  of  Louiaiana,  are  constitutional.     Ibid. 

11.  The  decree  of  forfeiture,  pronounced  against  the  bank,  did  not  thereby 

give  the  right  to  the  stockholders  to  insist  on  an  immediate  liquidation  of 
its  afTaira.  Ibid. 

12.  The  statutes,  which  provide  for  a  more  protracted  administration,  did  not 

impair  the  obligation  of  any  contract ;  nor  was  the  stockholder,  in  conse- 
quence of  those  statutes,  invested  with  a  right  to  release  his  propei^ 
from  mortgage  which  he  had  created  on  it.  Ibid. 

13.  The  law  authorizing  the  auditor  of  the  State  to  issue  a  warrant  of  distresa, 

is  not  in  violation  of  the  Constitution.  Duncan  v.  J%e  State,  377. 

14.  The  prohibition  to  a  citizen  of  Louisiana,  to  make  donations  causa  mafUs 

in  favor  of  citizens  of  other  States,  does  not  conflict  with  the  2d  sec.  of  die 
4th  article  of  the  Federal  Constitution,  guaranteeing  to  the  citizens  of  each 
State  all  the  privileges  of  the  citizens  of  the  several  States.    Rast,  J. 

Succession  of  Franklin,  395. 

15.  If  article  1477  of  our  code,  was  intended,  by  way  of  retaliation,  to  pro- 

hibit our  citizens  from  making  donations  mortis  causa,  to  citizens  of  Ten- 
nessee, both  laws  would  be  void,  as  conflicting  with  the  2d  section  of  the 
4th  article  of  the  Constitution  of  the  United  States,  guaranteeing  to  the 
citizens  of  each  State,  the  privUegea  of  citizens  of  the  several  States. 
Proton,  J.  dissenting.  Ibid. 

See  Conflict  of  Laws— Toy^  v.  Joor,  379. 

CONSTRUCTION. 

1.  Where,  under  the  facts  shown,  the  court  may  reasonably  suppose  a  stite 

of  opinion,  or  belief,  in  a  party's  mind,  which  is  entirely  consistent  with 
honesty  and  fair  dealing,  and  where  there  is  another  hypothesis  involnng 
dishonesty,  it  will  be  the  duty  of  the  court,  unless  the  scale  clearly  pre- 
ponderates in  favor  of  the  latter,  to  adopt  that  construction  which  is  is 
fovor  of  innocence.  Greentoood  v.  Lowe,  197. 

2.  A  safe  rule  of  construction  of  a  guaranty  is,  to  give  the  instrument  tiot 

effect  which  shall  best  accord  with  the  intentions  of  the  parties,  as  maai- 
fested  by  the  terms  of  the  guaranty,  taken  in  connection  with  the  aobjeet 
matter  to  which  it  relates ; — neither  enlarging  the  words  beyond  tfaor 
natural  import  in  iavor  of  the  creditor,  nor  restricting  them  in  md  of  tbt 
surety.  Menard  v.  Saudder,  385. 

3.  It  will  be  presumed,  unless  the  contrary  appear,  that  all  the  paitiea  to  as 

agreement  had  knowledge  of  their  legal  rights ;  where,  therefore,  Asrw 
are  ambiguities  and  conflicting  stipulations  in  the  agreement,  and  oae 
party  claims  the  waiver  of  a  legal  right  by  the  others,  in  his  favor,  ik 
ambiguity  will  be  construed  against  the  party  claiming  the  benefit;  for  it 
was  incumbent  on  him  to  have  given  such  explanations,  at  the  thneof 
entering  into  the  agreement*  aa  would  have  prevented  ti^e  doubt. 

ShejBihffrd  ▼.  Phmips,  458. 
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CONSTRUCTION  {Ckmtinued). 

4.  AmbigaoQB  or  obBcare  clauses  in  the  contract  of  sale,  are  interpreted 

against  tbe  seller,  who  is  bound  to  ezplun  himself  clearly  as  to  the 
extent  of  his  obligations.    Code,  2449.  Gray  v.  Lowe  Sf  Co.,  465. 

5.  The  stipulation  in  a   contract,  that  the  captain  of  a  bell  boat  should 

have  *'  free  and  full  possession  of  the  wreck,"  meant  nothing  more  than 
a  possession  or  holding  for  the  purpose  of  saving  the  cargo  and  property, 
and  the  exclusion  of  all  interference  with  his  wreck ;  but  not  a  posses- 
sion adversely  to  the  owners.  ShiUe  v.  Dodge,  479. 

6.  The  notary  concluded  the  will  thus:  **This  will  has  been  dictated  to  me 

by  sieur  Macarty,  and  I,  the  said  notary,  have  written  the  whole  in  my 
hand,  such  as  it  has  been  dictated  to  me  by  the  said  testator,  in  the 
presence  of  the  witnesses  hereafter  named  and  undersigned,"  6cc.  The 
question  being,  whether  the  words  used  import  that  the  wiU  was  dictated 
in  the  presence  of  the  witnessess,  or  was  only  writUn  in  their  presence. 
Held :  The  words,  '*  in  the  presence  of  the  witnesses  hereafter  named 
and  undersigned,"  in  this  connection,  would  apply  indiscriminately  to  the 
whole  clause — to  the  dictation  as  weU  as  to  the  writing. 

Nelder  v.  Macarby,  484. 

7.  A  decree  of  the  chancery  court  in  Alabama,  and  a  deed  of  compromise 

executed  there,  that  would  have  the  effect  in  that  State  of  estopping  a 
party  from  setting  up  title  to  certain  property,  will  receive  a  like  con- 
struction in  the  courts  of  Louisiana*  Baldree  v.  Davenport,  589. 

For  CoDftraction  of  the  Act  of  18th  March,  1850,  relating  to  the  Parish  of 
Cluhome— See  Wafer  y.  Wafer,  5il, 

CONTINUANCE. 

1.  The  court  will  not  grant  a  continuance  on  the  ground  that  a  commission 

has  not  been  returned,  where  the  application  for  the  commission  was  not 
made  in  time.  Gardner  v.  O^Connell,  453. 

2.  Where  an  inferior  court,  in  a  capital  case,   refused  a  continuance,  though 

the  defendant  offered  affidavits,  setting  forth  the  fact  of  the  materiality 
of  absent  witnesses,  and  of  due  diligence  in  procuring  them.  Held  : 
There  was  no  error,  the  court  below  believing  the  application  to  be  simply 
an  artifice  to  obtain  delay.  Slate  v.  White,  531. 

3.  The  rule,  that  on  an  application  for  a  continuance,  due  diligence  should  be 

shown,  is  well  settled.  Vaiden  v.  Ahney,  575. 

4.  It  is  equally  clear,  that  a  party's  assertion,  that  he  has  used  due  diligence, 

will  not  be  heeded,  when  his  laches  are  patent  upon  the  record.    Ibid* 

CONTRACT. 

1.  When  a  party  has  been  induced,  by  misinformation  and  a  suppression  of 

material  &cts,  to  take  a  joint  interest  in  a  shipment  of  merchandise  to  a 
foreign  port,  he  is  entitled  to  have  the  contract  annulled,  and  to  recover 
firom  the  other  party  any  sums  he  may  have  paid  on  account  of  the 
shipment.  Lopez  ^  Co.  v.  McAdam  ^  Co.,  58. 

2.  The  fact  that  one  party  to  a  contract,  through  complaisance,  and  at  the 

request  of  the  other  party,  rendered  a  service,  cannot  raise  a  presump- 

tbn  against  the  former,  that  she  thoug^ht  herself  bound  by  the  contract 

to  render  it.  Baron  ▼.  PlactdCf  229. 

90 
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CONTBACfP  {GmiiMMed). 

3.  Where  the  eontad  peotidee  e  peadiy  teitohnedi^ndpiiiitaMtte 

maimer  m  whieb  it  ie  to  bedimolted,  a  dJMuliHiutt  aC  il  k  a  mnaM  m/L 
ponied  oat»  ia  a  braaeh,  and  the  penaltf  ia  therekj  meamd.      Rid. 

4.  Wher*  a  eoatract  haa  beea  partly  eiecntedt  and  jiMtiea  laqaim  it,  tto 

eowrt  wil  modify  the  penalQr.  llnd, 

6.  Where,  Qnder  two  oontiacla,  Ae  poicfaaaer  bought  two  pneah  of  dnh, 

hia  rii^  to  one  oC  the  diafta  beiog  afierwaida  qnaatioMd,  it  miheli 
thatbia  &ihire  to  eatabiiah  by  which  of  Ae  coaCiacia  be  obHiBed  te 
draft,  did  not  iovalidate  hia  title,  where  it  waa  dear  tfaia  ho  bad  obluMd 
it  onder  ooe  or  the  other  of  Ae  coatracta.  Gray  v.  Lowe  if  Cb.,  46S. 
e.  Defendant  owned  die  Mexican  Onlf  Raiboad,  and  alao  a  fltaunboit  whch 
ran  liom  Pearl  Bifer  to  ProdornOe,  the  golf  terminoB  of  the  nad.  At 
the  fermer  point,  cotton  waa  ahippedto  piamtiffii  under  a  bill  of  bdag 
gifeo  by  the  captain  of  the  boat,  binding  him  to  defirer  the  oottoo  atda 
port  of  New  Orleana,anafoidabiedangen  of  the  navigation  and  In,  ooljr 
excepted.  The  cotton  waa  tnnifiBcred  finim  theTcaael  totbecuiiBd 
deatroyed  by  fire,  iaraing  fom  the  diimney  of  the  locomotiTe,  ta  trwit 
to  New  Orleana.  The  court  held,  that  the  contract  to  cany  the  oottn 
waa  entire,  and  the  exception  in  the  bill  of  lading  agpinst  Iom  I7  in. 
extended  aa  well  to  loae  on  the  cars  aa  on  the  boat,  and  that  defeodnt 
waa  not  boond  ibr  the  loaa.  Oakey  ▼.  Garioa,  235. 

7.  It  will  be  presumed,  unleaa  the  contraiy  appear,  that  all  the  paitMtDii 

agreement  had  knowledge  of  their  legaj  ri^ts ;  where,  therefore,  dan 
are  ambiguities  and  cooflictiog  stipulations  in  the  agreement,  and  om 
party  claims  the  wairer  of  a  legal  right  by  the  others,  in  his  £ivor,  the 
ambiguity  will  be  construed  against  the  party  r^iTning  the  benefit;  for  it 
waa  incumbent  on  him  to  hare  given  auch  explanationB,  at  the  ^a»d 
entering  into  the  agreement,  aa  would  have  prevented  the  doobt. 

Shepkerd  v.  PkiUips  4-Cb.,45& 

8.  The  captain  of  the  steamer  Concordia,  who  waa  part  owner,  had  an  haa- 

ance  in  an  office,  of  which  Snethen  waa  the  agent.  The  boat  was  nuk; 
the  captain  abandoned,  and  Snetken  refused  to  accept  the  abandDoiDeit 
The  captain  then  made  a  contract  with  Snethen^  aa  the  ageat  of  1  bd 
boat,  to  '*save  the  cargo  and  other  property  from  the  wreck,  in  cooridai- 
tion  of  the  sahrage  hereafter  to  be  agreed  upon,  by  certain  named  iitta- 
tors,  and  the  free  and  fall  possession  of  the  wreck,"  The  befl  boat  ninii 
the  steamer  and  brought  it  to  New  Orleans,  where  it  waaaoUliylhe 
port  wardens.  The  owner  of  the  bell  boat  bought  it,  and  had  it  npud 
Held :  The  sale,  by  the  port  wardens,  was  iDegal,  and  the  paitbaa 
acquired  no  rights  by  the  purchase.  ShuU  v.  Dodge^  479. 

9.  The  porchaser  had  no  right  to  have  the  steamer  repaired  at  the  exptft 

of  the  owners,  and  they  are  only  responsible  for  thoee  repain,  toib 
extent  that  they  are  benefitted.  /M> 

10.  The  circumstance,  that  the  owner  of  the  bell  boat  raised  the  steaiMr.lf 

meana  of  his  boat,  gave  him  no  right  to  possession  of  the  steamer. 

m 

1 1 .  The  repeal  of  a  penal  statute  prevents  a  penalty  or  fine  from  being  eoforndi 

bat  does  not  render  a  contract  made  in  defiance  of  law  valid,  nordotfit 
give  any  right  of  recoveiy  on  such  a  contract. 

QmrUi  v.  Evtmtf  643. 
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CORONER. 

8m  ahoM^Funht  ▼.  Bf^ed,  686. 

CORPORATIONS. 

1.  Although  a  corporation  bad  expired  by  limitation,  and  judgment  of  forfeiture 

of  charter  had  also  been  pronounced  against  it  on  behalf  of  the  State;  yet, 
where,  from  the  nature  and  objects  of  the  institution,  a  power  to  liquidate 
its  affairs,  after  the  expiration  of  its  charter,  might  have  been  forseen  as 
absolutely  necessary,  the  power  to  accept  from  the  State  an  extension  of 
the  charter,  for  the  purposes  of  liquidation,  will  be  implied ;  and  this 
extension  enabled  it  to  sue  a  defaulting  stockholder,  notwithstanding  the 
enabling  statute  was  passed  subsequent  both  to  the  decree  of  forfeiture, 
and  the  expiration  of  the  charter  by  limitation. 

ConsolidaUd  Association  v.  Claiborne,  318. 

2.  Although  a  bank  charter  contains  no  piOTision  for  its  forfeiture  in  the  event 

of  a  failure  to  pay  specie;  yet,  where  there  was  in  force,  at  tbe  date  of 
the  charter,  a  general  law  to  the  same  effect,  the  forfeiture  can,  under 
that  law,  be  enforced.  Palfrey  ▼.  Paulding,  363* 

3.  The  Exchange  ami  Banking  Company  was  one  of  the  banks  that  had 

incurred  the  forfeiture  of  their  charter,  by  the  suspension  of  specie  pay- 
ments, and  the  act  of  1839  was  intended  to  apply  to  it.  Ibid. 

4.  The  acts  of  the  corporate  officers  of  a  corporeUion,  are  admissible  evidence 

from  which  the  fact  of  acceptance  of  a  particular  charter  may  be  inferred. 
It  is  not  indispensable  to  show  a  written  instrument,  or  vote  of  accept- 
ance, on  the  corporation  books.  It  may  be  inferred  from  other  fiictsi 
which  demonstrate  that  it  must  not  have  been  accepted.     Rest,  J. 

Ibid. 

5.  The  stockholders  of  the  Exchange  and  Banking  Company  are  not  personally 

bound  for  debts  contracted  by  the  bank,  after  the  promulgation  of  the  act 
of  1839.     Eustis,  C.  J.  Jhid. 

6.  I  am  not  satisfied  that  the  act  of  1-839  was  accepted  by  the  bank  in  such  a 

manner,  as  to  bind  creditors  of  the  corporatk>n.    Slidell,  J.         Ibid. 

7.  It  was  decided  in  this  case,  that  the  Orleans  Navigation  Company  had  for- 

feited its  charter,  by  violating  the  conditions  of  the  act  of  incorporation ; 
but  held,  **  The  chaiter  requires  the  company  to  keep,  ordinarily,  three 
feet  of  water  [in  the  canal]  at  low  tides ;  yet  the  fact  of  less  water  being 
found  occasionally,  in  consequence  of  extreme  low  stages  of  the  lake, 
should  not  be  attended  with  a  forfeiture  of  the  charter.*' 

The  Slate  v.  Orleans  Navigation  Company,  679. 

COURTS. 

1.  The  judge  has  the  right,  and  it  is  his  duty  to  explain  to  the  jniy  what 

constitutes  the  crime  charged  against  the  accused ;  and,  on  the  indictment 
for  carrying  on  a  banking  game,  he  may  explain  to  the  jury  what  consti- 
tutes a  banking  game.  State  v.  Glass,  122. 

2.  There  is  nothing  so  irregular  in  the  court  granting  leave  to  an  attorney  to 

withdraw  a  commission,  for  the  purpose  of  having  it  properly  authenti- 
cated, as  to  justify  the  rejection  of  the  testimony. 

Calmes  v.  Stone,  133. 

3.  The  change  in  the  name  of  the  court  merely,  does  not  change  Its  powers, 

or  the  modes  of  proceeding  as  prescribed  by  law.    Thei6ibre«  where  the 
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CX>URTS  {CamHmued). 

jmMdictioe  of  the  cnmiiitl  eovt  ovw  Ae  Ente  of  the  ptpeart  Hurd 
Dwtriet  WM  traiMfemd  to  Uie  llurd  DMtlnct  Comt  of  the  Sttfa,  wUfa 
it  wero  necenrily  tnnafeiTBd  the  modM  of  praoecotMm  puMcnbod  bj 
law  for  the  crinuna]  conit.  State  ▼.  Eodutri,  224. 

4.  Where  the  suit  wm  broof^  against  C,  io  the  Second  Diitrict  Coort,  and 
his  succession  was  afterwards  opened  in  the  Foorth,  it  was  hM  that 
the  Second  District  Court  had  jorisdiction  to  tiy  the  sait  which  had  beoo 
brought.  CMter  y.  CretnodU  367. 

SeeSuPEEME  COUET. 
See  Peactice. 
-CRIMINAL  LAW. 

1.  A  person  cannot  be  twice  tried  for  the  same  act;  and  where  there  were 

two  indictments  against  the  prisoner  for  the  same  act*  one  charging  him 
widi  having,  committed  a  grief  ons  assault,  and  the  other  for  putting  out 
an  eye  of  another  person,  a  trial  and  conviction  ftnr  the  first  offence  is  a 
bar  to  a  trial  to  the  second.  The  State  v.  Cheeven^  40. 

2.  An  indictment,  couched  in  the  very  terms  of  the  statute,  charging  that  the 

accused  did  inveigle,  steal  and  carry  away  a  slave,  so  that  the  owner  was 
deprived  of  her  services,  necessarily  implies  that  the  acts  were  criminal ; 
and  it  is  not  essential  that  it  should  charge  that  the  acts  were  done  feloni- 
ously, maliciously  or  unlawfully.  The  State  v.  Benjamin^  47. 

3.  Where  it  does  not  appear  from  the  record  that  the  accused,  before  Uisl, 

was  served  with  a  list  of  the  jury,  it  will  be  presumed  he  was  served,  or 
waived  his  right,  unless  there  be  evidence  that  he  objected  to  going  to 
trial  upon  that  ground.  The  State  v.  Benjamin^  47. 

4.  The  offence  of  making  a  false  act  by  a  notary,  is  punishable  by  the  act  of 

7th  of  June,  1806.  Succession  of  TeU^  95. 

5.  On  the  1st  of  October,  1849,  the  accused  was  indicted  for  a  murder  aliegted 

to  have  been  committed  on  the  10th  of  August,  1848.  The  jury  fonnd 
him  guilty  of  manslaughter  only.  Held:  That  the  accused,  not  having 
been  indicted  within  twelve  months  after  the  offence  was  committed,  be 
could  not  be  legally  convicted  of  manslaughter. 

The  SUUe  V.  Cobb.  107. 

6.  Where  a  motion  in  arrest  of  judgment  has  been  sustained,  the  State  may 

appeal.  Ihid. 

7.  A  prisoner  cannot  Ite  allowed  to  take  the  chance  of  a  verdict  in  his  fow, 

and  when  rendered  against  him,  successfully  attack  it  for  facts  known  to 
him  before  the  trial.  ihid^ 

8.  The  incompetency  of  a  juror,  unless  he  has  been  challenged,  is  not  a  good 

ground  for  a  new  trial.  Ibid^ 

9.  The  fact  that  an  incompetent  juryman  sat  upon  the  trial  without  beiB| 

challenged,  is  not  good  ground  for  a  motion  in  arrest  of  judgment. 

IbitL 

10.  A  judge  or  court,  authorized  to  issue  a  writ  of  habeas  corpus^  caanoC 

refuse  bail,  by  sufficient  securities,  except  for  capital  offences,  wfasis 

the  proof  is  evident  or  the  presumptton  great.    It  is  the  oonstitutkinai 

right  of  the  prisoner  to  demand  it,  and  it  is  not  in  the  discretum  of  die 
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judge  to  deny  it*  nor  does  the  conTiction  of  the  prisoner  deprive  him  of 
the  right.        Longtoorth,  Praying  for  a  Writ  of  Habeas  Carpus,  247. 

11.  Where  an  offence,  other  than  willful  murder,  arson,  robbery,  forgery  and 

counterfeiting,  has  not  been  committed  within  the  year  next  preceding 
the  indictment,  the  indictment  should  show,  that  the  accused  cannot  aTai] 
himself  of  the  limitation,  by  charging  that  he  absconded  or  fled  from 
justice,  or  that  the  crime  was  not  discovered  and  denounced  in  the  man- 
ner pointed  out  by  the  act  of  25th  March,  1844,  until  within  a  year  of 
the  finding  by  the  grand  jury.  State  v.  Foster,  255. 

12.  The  indictment  charged  that  the  mortal  stroke  was  given  in  the  parish  of 

St.  Bernard,  but  that  the  deceased  languished  and  died  on  Lake  Borgne» 
It  was  held,  that  it  was  proper  to  charge  in  the  indictment,  the  truth 
that  the  death  occurred  on  Lake  Borgne,  and  it  was  immaterial  whether 
it  occurred  within  the  jurisdiction  of  Louisiana,  Mississippi,  or  on  the 
high  seas,  within  the  jurisdiction  of  the  United  States.  Und. 

13.  To  maintain  the  plea  of  autre  fois  convict,  the  crime  must  not  only  be  the 

same  for  which  the  defendant  was  before  convicted,  but  the  conviction 
must  have  been  lawful  on  a  sufficient  indictment.  Ibid, 

14.  The  accused  was  indicted  for  murder,  and  convicted  of  manslaughter. 
The  indictment  was  insufficient  to  sustain  the  charge  of  manslaughter 
and  judgment  was  arrested,  but  without  prejudice  to  a  legal  prosecution 
for  the  crime  of  manslaughter.  Ibid. 

15.  The  clerk  of  a  court,  to  which  a  criminal  cause  is  removed  for  trial,  should 

endorse  on  the  indictment  and  other  papers  received  by  him  from  the 
court  where  the  indictment  was  found,  that  he  filed  them.  Yet  where  he 
failed  to  do  so,  and  the  prisoner  was  put  upon  trial,  but  before  verdict,  a 
motion  was  made  to  endorse  the  papers  nunc  pro  tunc,  it  was  held  :  That 
the  court  had  the  custody  of  the  papers,  and  it  was  its  duty  to  grant  the 
motion.  State  v.  Alvarez,  283. 

16.  Objection  to  the  pannel  or  polls  cannot  be  taken  advantage  of,  if  not  made 

by  challenge,  when  the  jury  or  jurors  are  presented  to  the  prisoner  on 
trial.  He  cannot  take  the  chance  of  a  verdict  in  his  favor,  by  a  juiy  of 
his  choice,  and  afterwards  object  to  that  jury.  Ibid. 

17.  In  an  indictment  for  an  assault  with  intent  to  commit  an  offence,  the  same 

particularity  of  averments  is  not  necessary,  that  is  required  in  indictments 
for  the  commission  of  an  offence.  State  v.  Cheen,  518. 

18.  In  the  prosecution  of  two  or  more,  under  an  indictment,  charging  an 

intent  to  commit  murder,  it  is  immaterial  which  makes  the  assault,  or 
gives  the  blow,  if  it  is  inflicted  with  the  intent  charged :  all  concurring 
in  that  intent,  the  crime  is  committed  by  all.  Ibid. 

19.  It  is  not  a  sufficient  ground  for  a  new  trial  that  the  judge,  when  the  jury 

returned  into  court  without  having  agreed  on  their  verdict,  instructed 
them  a  second  time  on  the  evidence,  as  to  matters  about  which  they  had 
made  no  inquiry,  and  on  the  law,  as  to  points  on  which  they  had  stated 
neither  doubt  nor  difficulty.  Ibid. 

20.  In  summing  up  the  testimony  in  a  criminal  case,  it  is  legitimate  for  the 

judge  to  present  his  views  of  conflicting  evidence,  and  to  advert  to  sueh 
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ooHatoiml  cirewMtaoeM,  wUeh  an  |M«v«l»  w  nmj  litve  aftvonUe  or 
miAtfoniUe  betting  om  the  ittua.  ibu^. 

31.  The  Supreme  Court  dinpproved  of  the  diitnct  oooit  ezpreeoog  to  tbe 
jury  the  detemuaation  to  keep  it  empeanelled,  until  a  Terdict  wai  found. 

Ibid. 

22.  In  caaee  of  felony,  where  aeveral  are  preeent,  aiding  and  abetkiDg,  diey  miy 

be  joined  with  the  principal  in  tbe  lint  degree,  and  charged  in  the  in- 
dictment, either  a^  actnal  perpetnton,  or  aa  aiders  and  abettors. 

StaU  V.  WhiU,  531. 

23.  When  the  principal  in  the  second  degree  ia  charged  aa  an  aider  or  abettor, 

it  is  not  necessary  to  set  forth  in  the  indictment  the  means  or  manner  bj 
which  he  became  thus  guil^,  but  merely  to  describe  him  generally  u 
being  present,  aiding  and  abetting  at  the  felony  and  murder,  (as  the  case 
may  be),  committed  in  manner  and  form  as  aforesaid.  Ibid. 

24.  If  a  person  be  present^  aiding  and  abetting,  he  cannot  be  indicted  aa  in 

accessory.  Ibid. 

25.  Three  requisites  must  combine  to  make  an  aider  and  abettor  a  priocipi!: 

he  must  be  prc$efU^  aidmg  and  assisting,  with  a  feloinous  intentioo  to 
the  felony.  Rid, 

26.  Section  35  of  Act  of  May  4,  1805,  does  not  require  that  a  copy  of  the 

indictment,  tad  a  list  of  the  jury  which  are  to  pass  on  die  trial  of  tbe 
accused,  should  be  deli? ered  to  him  before  arraignment.  It  reqnirea  that 
they  should  be  delivered  to  him  two  entire  days  before  triaL 

StaU  ▼.  Holmes,  567. 

27.  Hie  proper  time  for  the  prisoner  to  make  the  objection,  that  he  has  not 

been  served  with  a  copy  of  the  indictment,  is  m^en  he  is  caHed  np  fiir 
trial,  and  his  not  dohig  so  at  that  time  will  amount  to  a  waiver  of  die 
copy  of  the  indictment.  Ibid. 

28.  The  evil  to  be  suppressed  by  the  act  of  19di  March,  1835,  entitled  an  act 

to  prevent  gambling,  waa  the  gaming  house  witii  its  capital,  alwaja  ready 
forphy.  Whether  the  capita],  or  stake,  is  owned  or  furnished  by  the 
house  or  made  np  at  the  time  by  the  phyen,  tiie  offence  is  the  name. 
Held :  Therefore,  tiiat  the  game  of  Keno  is  withm'  the  statoteof  1835. 

C%  of  New  Orleans  v.  Miller,  651. 
89.  The  muawipal  aatiiorily  of  the  dty,  has  no  power  to  impose  a  penaky  a 
that  wfakh  the  law  of  the  State  has  made  pmiihable  as  an  offeDce. 

lUd. 

For  Proceedingi  on    BaU  Bonds  vnder  the  act  of  llth  March,  1837-^ 
BaU  and  Bail  BondM^State  ▼.  Lewis,  540. 

See  Bvidenoe— iState  v.  P«ribr,  SS. 
CURATOR. 

Bee  Mortgage— iltMrd  v.  Dalj^,  619. 
DAMAGES. 

1.  The  plaintiff  had  sold  to  Fields^  a  quantity  of  coal,  which  was  to  be  ptfl 
for  on  delivery.  Fields  foiled  to  comply  witii  his  bargain,  as  to  the  pay- 
ment. The  defendant  being  a  judgment  creditor  of  his,  caused  the  coal 
to  be  seized  by  the  sheriff.    The  plaintiff  demanded  the  rescisioD  of  the 
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mle  to  FultUf  upon  Ae  M»-pif  ment  of  tiM  price,  which  wm  anented 
to  by  all  parties,  and  tho  Goal  ratlcwed  to  him.  He  then  brought  suit  for 
the  damages  caused  bj  tfaeseisure.  Hdd:  That  under  the  circum- 
stances, he  was  not  entilied  to  damages,  more  especially  as  he  had  suf- 
fered Fields  to  retail  some  of  the  coal,  which  may  have  misled  the 
defendant.  BaUon  v.  RUks,  24. 

2.  Where  the  plaintiff  chums  danMges  lor  the  cutting  and  canying  away  his 

timber,  the  proper  measure  of  his  damages  will  be  the  value  of  the 
timber,  and  not  the  amount  which  the  timber  may  be  worth  when  sawed 
up  into  plank,  or  used  in  any  other  way.      Yarboroughw.  NetUes,  116. 

3.  Defendants  chartered  a  ship  from  plaintiff,  and  bound  themselves  to  furnish 

a  full  cargo ;  instead  of  so  doing,  they  notified  plaintiff  that  they  consid- 
ered themselves  absolved,  and  that  they  would  not  furnish  the  cargo. 
The  measure  of  damage  is  not  necessarily  the  amount  of  freight  upon  a 
full  cargo,  but  the  damage  actuaUy  suffered,  in  view  of  the  state  of  things 
which  existed  at  the  time  of  the  notification.     WtUan  v.  Cammaekn  155. 

4.  Suits  for  damages  should  not  be  mattera  of  speculation,  but  reasonable 

claims  for  indemnification.  Keay  v.  Canal  and  Banking  Co.^  259. 

5.  In  estimating  the  damages  resulting  from  a  collision,  a  claim  for  '*  loss  of 

the  use  of  a  vesseU  and  of  the  profits  which  she  could  and  would 
reasonably  have  made  during  her  detention,*'  will  not  be  allowed,  at  least 
in  a  case  where  the  collision  was  not  wanton  and  malicious.  The  damage 
is  too  remote  and  uncertain.  Qmarrisr  v.  IStc^rdj,  277. 

6.  Rule  of  damages  where  defendant  is  in  good  faith.    C.  C.  1928,  s.  1. 

Rugelyw.OoQdloe,294. 

7.  The  Wardens  of  the  Church  of  St.  Louis  employed  Eirwan  to  rebuild  the 

cathedral,  under  the  direction  and  superintendence  of  their  architect, 
according  to  plans  agreed  upon.  Kirwan  employed  the  plaintiff  as  his 
master  bricklayer.  Owing  to  some  defisct  in  the  plan,  work  or  materials, 
and  without  any  fiinlt  of  plaintiff,  a  tower  fell  and  inflicted  en  him  a 
severe  injuiy.  He  sued  both  £tnoan  and  the  Church  Wardens  for 
damages,  and  a  juiy  rendered  a  verdict  against  defendants,  in  ioUdOf  for 
92500.    On  appeal,  the  verdict  was  sustained. 

Oampv.  The  Church  Wardens,  321. 

8.  The  general  rule  of  law  is,  that  a  principal  is  liable  to  a  third  penoii  fbr  the 

torts,  neglects  and  omissions  of  duty  of  his  agent,  in  the  course  of  his 
employment.  lbid> 

9.  Those  provisions  of  law  which  vender  the  owner  of  a  building  liable  fbr  the 

damage  occasioned  by  its  ruin,  resulting  fh)m  a  vice  in  its  original  con- 
struction, or  from  neglect  to  repair  it,  are  entirely  independent  of  the 
general  rules  concerning  the  responsibilities  of  roasters  and  empkyyers ; 
they  are  evidently  founded  in  an  enlightened  view  of  public  necessity ; 
they  protect  the  neighbor  and  the  passenger  in  the  street,  and  it  would 
be  singular,  indeed,  if  the  men  at  work  on  the  building  were  excluded 
from  their  just  and  salutary  operation.    Per  Eu$ti$,  C.  J.  Ibid. 

10.  Id  an  ordinary  case,  where  a  landholder  makes  a  contract  with  an  under- 
taker to  erect  buildings  on  his  land,  and  in  the  performance  of  the  work, 
by  the  undertaker,  an  accident  occurs  to  ai|  indhridnal,  whether  a  passer- 
by or  a  person  laboring  at  worii;  the  landholder  who  has  not  resumed 
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pommAmf  aadwholiMiiMdnMmitble  diligoiicetofelectadjMnetiiid 
oompetoot  undertaker,  if  not  aoiwenble  to  the  pemo  injured.  Wbit- 
eyer  respoDiibility  there  may  be  for  anch  aeddeot,  ia  tfarawn  npoa  die 
nndeitaker,  by  die  article  2739  of  the  Ciril  Code.  Ibid, 

11.  Bat,  where  the  landowner  retaina  a  continnooa  and  actife  direction  ud 

control  over  the  work,  he  ia  anawerable  for  an  injury  raatained  by  a  woifc- 
man,  in  conaequence  of  iti  defectireneaa.    Per  Slidell,  J.  Rid. 

12.  The  reaponaibility  which  articlea  2299  and  2302  create  against  the  nuftor 

and  houae-owner,  ia  of  the  same  nature  and  degree.  Aa  a  geneial  rule, 
under  theae  articlea,  the  maater  and  house-owner  are  alike  rwpoDsiUe 
for  alight  neglect.  Ihid. 

13.  The  plaintiff  having  been  employed  aa  maater  mason,  by  the  contndtf, 

JKriMEU,  atanda  towarda  the  house-owners  and  contractor  as  if  he  bad 
been  employed  by  themselves.  They  were  bound  only  to  use  ordioaiy 
diligence  in  the  selection  of  their  architect  and  their  builder;  and  ae  the 
men  aelected  had  been  long  engaged  in  those  punuita,  and  had  theiepu- 
tatk>n  of  being  persons  every  way  competent  to  the  task,  due  diligeoce 
waa  uaed ;  an  action,  therefore,  cannot  be  maintained  against  them. 

IHd. 

14.  A  maater  is  not  responsible  to  his  servant,  for  an  injury  sustained  by  ladi 

servant,  in  conaequence  of  the  negligence  of  a  fellow  servant,  provided 
the  servant  injured  was,  at  the  time,  acting  in  hie  master's  service,  and 
the  servant  cauaing  the  injury  was  a  person  of  ordinary  skill  and  cm. 
Per  Roit^  J.,  Preston,  J.,  concurring.  Ibid, 

16.  Intervenora,  who  sustain  their  pretentions,  will  not  be  entitled  to  recover 
coansel  fees,  where  the  attaching  creditor,  who  resisted  their  daim,  w 
in  good  faith  proaecuting  what  he  deemed  a  legaj  right. 

Hopkins  v.  Pratt,  336. 

16.  A  alave,  whose  appearance  and  color  gave  no  indication  of  Afncan  aXatr 

tion,  paaaed  himself  as  a  white  person,  and  took  passage  on  aeteaffler. 
After  several  days,  the  captain  suspected  his  true  condition,  and  defirend 
him  to  the  civil  authorities  at  Memphis,  as  a  runaway.  In  an  actioo,  bj 
the  master,  for  damages,  it  was  held  that  the  captain  was  not  liable. 

WUliamson  v.  Norton,  393. 

17.  A  proprietor  who  neglects  to  keep  up  the  levees  in  front  of  his  land,  is 

bound  to  make  indemnity  for  any  damages  resulting  from  the  negligenee. 
^  Chant  V.  McDonogh,  447. 

16.  Where  an  article  is  unsound  at  the  date  of  the  sale,  the  standard  of  reeptf- 
aibility  of  a  bond  fide  seller,  is  the  difference  of  value  at  the  date  of  ti» 
sale  between  the  sound  and  the  unsound  article.    Foster  v.  Baer,  613. 

19.  At  the  time  of  the  shipment  of  a  planter's  crop  of  cotton,  the  overseer «« 
told  by  the  master  of  the  steamer  on  which  it  was  shipped,  that  the  ^ 
of  the  water  did  not  justify  his  taking  the  whole  crop.  In  conseqaeoees 
the  stage  of  navigation,  some  of  the  balea  were  afterwards  put  on  >b(ii«> 
the  steamer  retaining  aa  many  aa  she  could  carry  out  of  the  river.  Ite 
evidence  did  not  show  tiiat  those  which  were  left,  could,  by  any  odiv 
conveyance,  have  been  taken  to  market  sooner.  Held :  That  the  rteuB* 
boat  waa  not  liable  for  damages. 

Pearl  River  Navigatian  Company  v.  Douglatfy  631- 
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20.  The  ftots  show  that  the  defenduts  ue  not  ipoOiton.    Hdd :  That  no 

f  iodlcti?e  or  conseqaential  damages  can  be  recovered  ag^st  them. 

CarreU  ▼.  Municipality  No.  2, 632. 

21.  This  action  was  brought  to  recover  damages  from  the  vendor  of  cotton,  on 

the  groand  that  when  the  bales  were  opened,  it  was  discovered  that  the 
cotton  was  '^country  damaged."  Held :  It  is  indispensible  for  the  plain- 
tiff's action,  that  they  should  prove  the  existence  of  the  damage  at  the 
date  of  the  sale,  and  should  show  the  extent  of  that  damage  with  such 
reasonable  certainty  as  to  enable  the  court  to  assess  the  just  reduction  of 
price.  The  burden  is  on  the  plaintiffs  to  make  the  facts  reasonably  dear 
and  certain.  Loy>e  v.  Nelson^  646. 

Measare  of  damagei  where  geUer  ii  in  good  faith ;  restitatioii  of  the  price  and 
ooat  of  the  action  under  which  he  was  erieted— See  Coeoran  ▼.  Ridddl,  S68. 

See  Letting  and  Bmng—DqmiUy  ▼.  Wardem  cf  CAe  Churtk  of  8t.  Ltmut 
443. 

See  Jutj-^Qrafd  ▼.  MeDonogh,  447. 

See  Landlord  and  TenMnt— Powers  v.  Pforancet  994. 

See  BondB— Stewart  ▼ .  Lapiley,  641 . 

DEDICATION. 

1.  Towns  and  cities  may  be  projected,  and  streets,  public  squares  and  roads, 

may  be  kid  out  on  plans ;  but  so  long  as  the  ground  remains  enclosed 
and  no  portion  of  it  is  sold  with  reference  to  those  plans,  and  no  express 
dedication  is  made  and  accepted  by  the  proper  authority,  the  right  of  the 
owner  to  the  soil  which  those  streets,  public  squares  and  roads  cover,  is 
not  affected  thereby,  The  Taum  of  Carrollton  v.  Jone$^  233. 

2.  No  particular  form  of  words  is  necessary  to  effect  a  dedication  to  public 

use;  but  to  render  it  binding,  it  is  necessaiy  not  only  that  there  be  some 
act  of  dedication  on  the  part  of  the  owner,  but  there  must  also  be  some- 
thing equivalent  to  an  acceptance  on  the  part  of  the  public.  In  analogy 
to  other  contracts,  the  concurrence  of  two  parties  is  necessary  to  pass  the 
right.  Ibid. 

3.  When  neither  the  dedication  nor  the  acceptance  are  express,  the  rights 

claimed  in  behalf  of'  the  public,  must  be  supported  by  long  continued 
usage.  lUd* 

4.  The  acceptance  of  a  dedication  to  the  public,  implied  from  tM^r,  is  a  devia- 

tion from  the  civil  law  proper,  forced,  as  it  were,  upon  courts,  by  the 
necessities  of  the  country,  and  resting  purely  upon  precedent  Bnt 
when  the  dedication  rests  upon  the  naked  acceptance  for  the  public,  who- 
ever accepts  must  be  clothed  with  the  authority  of  the  sovereign,  or  the 
acceptance  is  not  binding. 

ManicipalUy  No,  3  v.  Levee  Cotton  Presst  270. 

5.  The  right  to  establish  public  places  and  to  change  their  destination,  is  an 

attribute  of  sovereignty  which  the  Legislature  may  delegate  to  corpora- 
tions. The  Legislature  of  Louisiana  has  delegated  this  power  to  the 
city  of  New  Orleans,  without  reservation ;  under  the  grant,  it  if  comp»* 
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test  fap  ifcji  ^Stw  aw— fg^  te  mmM  a  fl^ri^^rf^Hi  tf^mhfe  Anuria.  ^hI 

•qjwDf  eompaCaDt  fiir  it  ti>  aannl  the  accapteif  hebn  the  fbwiB  fane 
been  opened,  imifided  no  Tested  ri^  aeqoind  under  liie  dedbitioe,  ■ 
iflbcted  by  theciunig^.  JM, 

6.  Tlien  ie  no  evidence  of  tlie  dedication  of  ttie  loc  bounded  by  Gmp,  (V 

Geeiiui  end  Robin  itreeCs,  in  the  eabnrb  Leeoune,  to  pubic  use. 

MumdpalUy  No.  Two  ▼.  Pdfreii,  497. 

7.  Thn  fitthm  to  pay  tarn  on  property,  eren  Ibr  a  grant  kngUi  of  time,  does 

not  prare  an  abandonment  of  the  ptupeHy  to  public  nae.  Au<. 

8*  In  an  original  plan  of  diviaiun  of  anbniban  piupeity,  tibere  wbb  the  ann 
I  of  the  dedication  of  a  lot  to  paUic  nae  that  there  was  of  Ifaa 
The  alz«eta  and  the  lot  wore  not  aepanted  by  finei.  lie  lot 
waa  not  anbdirided  ibr  aaJe,  nor  colored  fike  the  squares  anrand,  whkh 
were  for  sale.  There  was  a  cessation  of  aD  use  of  the  lots  is  piinlB 
piopaity  for  fivty  yean,  and  an  abandonment  of  it  to  die  pnUic  for  tint 
time,  nor  wero  any  dues  for  taxes  paid  upon  it.  Hdd:  that  this  unootBd 
to  a  dedication  of  the  lot  as  a  puUic  place.  Prestath  J*»  diasentiag. 

Ibid. 

9.  In  1807  Deloiny  and  Lkwmdau  kid  off  two  tneta  of  land,  widiiD  the  cor- 
porate bmits  of  New  Orleans,  according  to  plans  on  which  figored  i 
aquare  designated  as  ''  Place  de  rAnnonciatioD.*'  In  the  middle  of  the 
square  there  is  an  "Islet,"  on  which  is  drawn  the  ground  plu  of  i 
building,  of  vast  dimensioDS,  mariied  **Egiise  de  rAnnoncistkm."  The 
square  "  de  rAnoonciation**  and  the  **  Islet**  were,  for  neaiy  half  i  cod- 
tuiy  left  in  the  condition  of  suburban  property — ^vacant,  unoccupied,  and 
abandoned.  During  this  time  the  original  owners,  nor  their  bein,  paid 
taxes  on  that  property.  The  heirs  of  Delogny  and  Livaudais  attemptod  to 
diride  and  aell  the  Islet.  The  owners  of  property  who  deriYed  title  fiom 
purchasers  under  the  origmal  plan,  brought  suit  to  defeat  the  action  <A 
the  heirs,  on  the  ground  that  the  rights  of  the  purchasers  were  poiBmooBt 
and  prescriptive. 

The  controversy  involved  a  consideration  of  the  legal  effect  resulting  from 
the  particukr  designation  of  this  Islet  on  the  plan,  and  the  non-user  of  it 
by  the  original  proprietors  and  those  claiming  under  them. 

The  effect  of  the  designation  on  the  phm  did  not,  under  the  laws  of  tbs 
Stato,  create  a  dedication  to  the  use  of  the  public,  or  a  servitude  in  knx 
of  the  proprietors.    Eustif,  C.  J.  Xiques  v.  Bujact  498. 

10.  The  spot  thus  designated  on  the  plan  for  the  erection  of  a  church  is  not 

a  locui  publicui,  but  private  property.  There  was  no  objection  on  tbe 
part  of  the  owners  to  the  erection  of  the  church,  and  full  effect  is  givn 
to  the  designation,  by  considering  it  a  donation  in  favor  of  any  individQili 
or  congregation  which  might  accept  it  for  that  purpose.  Bat.  if  ^ 
nearly  half  a  century  it  has  never  been  attempted  or  offered  to  be  done, 
this  right  is  barred  by  lapse  of  time— by  the  prescription  of  thirty  yean 
Nor  can  the  owners  be  compelled  to  keep  the  place  open  for  the  comuoa 
use  of  adjoining  purchasers  of  the  property,  when  the  right  is  tfano 
barred.    Etutis,  C.  J.  Ibid. 

11.  No  dedication    to   public  uses  can  be  inferred  from  the  designation  of 

places  of  public  amusement  or  of  public  worship,  on  the  plans  of  towna 
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and  snbiirbB,  as,  under  the  laws  of  diia  State,  they  are  invariably  priTate 
property.    EtutU,  C.  J.  Ihid* 

12.  By  the  Spanish  law  things  established  for  the  ser?ice  oi  God  were  held 

sacred,  and  the  dominion  thereof  was  not  in  any  person.    Eustist  C.  J. 

Ihid. 

13.  In  Louisiana  all  titles  to  land  were,  and  remain  allodial  and  not  feudal. 

Eustis,  C.  J.  Ihid. 

14.  It  is  conceded  that  no  particular  form  of  dedication  is  necessary ;  but 

the  evidence  of  the  intention  to  dedicate  must  be  conclusive,  and  the 
dedication  must  be  accepted  by  use  or  otherwise,  in  the  sense  in  which 
it  is  made ;  if  there  was  originally  a  dedication  of  the  land  in  oontroversyt 
which  I  do  not  admit,  it  was  a  dedication  to  build  a  church,  which  was 
pot  accepted  in  seasonable  time  for  the  purpose  intended ;  and  the  popu- 
lar conceit,  that  the  land  has  been  acquired  to  the  public  by  another  use 
not  thought  of  by  the  grantor,  and  exercised  under  the  circumstances 
disclosed  by  the  evidence,  is  to  me  an  unsatisfactory  basis  for  a  judicial 
action.    Rost,,  /.  Ibid* 

15.  It  is  not  necessary  for  the  city  to  show  title  to  its  common  and  public 

property.  Such  property  is  usually  acquired  by  dedication  and  the 
cessation  of  all  claim  to  it  by  the  former  owner.  Pruton,  J.,  dissent- 
ing. Und* 

16.  Delogny  and  LivaudaU  dedicated  the  whole  of  Annonciation  Place,  in- 

cluding the  site  of  the  church,  to  the  public  use,  forever;  the  whole  was 
accepted  the  day  the  first  sale  was  made  b>  their  plan ;  that  dedication 
has  been  fully  proved  by  their  cessation  to  claim  any  part  of  it  as  private 
property,  and  by  the  pubiic  notorious  use  of  it  as  public  property  for 
forty  years  before  they  advertised  it  for  sale.  Its  destination  may  be 
changed  by  the  unlimited  sovereign  power  of  the  State,  but  by  no  other 
power  on  earth.    Preston,  J.,  dissenting.  Ibid, 

17.  When,  by  natural  or  other  events,  a  public  place  cannot  be  used  any 

longer  for  the  purpose  for  which  it  was  once  destined,  and  has  neces- 
sarily lost  the  legal  character  which  its  destination  and  consequent  use 
had  given  it — ^has,  perhaps,  become  a  nuisance  instead  of  a  public  benefit — 
then  the  sovereign  may  change  the  destination.    Preitan,  J.,  dissenting. 

Ibid. 
DELIVERY. 

1.  B.j  W.  Sf  Co.,  on  the  third  of  June,  sold  cotton  to  one  5.,  tjuoug^  a 
broker ;  but  being  fearful  that  the  purchase  money  would  not  be  paid, 
instead  of  giving  an  order  for  the  cotton,  in  favor  of  the  purchaser,  on 
the  proprietor  of  the  press  where  it  was  on  storage,  they  gave  the  order 
in  favor  of  the  broker.  On  the  5th  of  June,  S.,  the  purchaser,  obtained 
from  C.  and  R,  an  advance  on  the  cotton,  and  on  the  7th  of  June,  a  fur- 
ther advance  from  the  same  parties.  On  the  6th  of  June,  S.  ordered 
the  broker  to  transfer  the  cotton  on  the  books  of  the  press,  to  C  and  R,, 
which  was  done  by  making  an  entry :  *'  From  B.*  W.  S^  Co ,  to  C,  R.  4r 
Co.**  A  part  of  the  cotton  had  been  weighed ;  the  balance  had  not 
passed  the  scales.  S.  absconded,  and  B„  W.  ^  Co.  refused  to  deliver 
the  cotton.  It  was  held,  that  the  cotton  which  had  been  weighed,  was 
liable  for  the  advances.   That  wMch  had  not  been  weighed,  was  uotlinble. 
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DELIVERY  (Qmikimed). 

FoTt  ahfaoni^  it  wu  whoDf  dafivflved  by  B^  IT.  4>  0».  Id  Uie  bnkor  far 
the  pnrpofle  of  being  deKf  ered  to  thmr  veiidee,yei  it  was  only  pertly  deliv- 
ered by  the  broker,  to  the  latter.  CaanpheU  w.  Pemn,  371. 
2.  The  delif  eiy  of  part  of  a  de? iaaUe  thiog,  is  a  delivery  of  that  part  alone, 
and  not  of  the  whde.  The  actoal  deliveiy  of  the  whole,  in  block,  oom- 
pletea  the  aale,  even  as  to  third  persona,  thon^  the  article  is  not  counted, 
weighed  or  measured.  Jhid. 

See  Sale— JCtrCoiMUM^T.  Kirkland,  614*  Jtutemv.  Lewtt,  Sheriff;  53. 
See  Fledg»-C<^«v.  KwwmH,»l, 

DEPOSIT. 
One  who  has  received  a  sum  of  money  on  deposit,  cannot  plead  compensatioB 
against  the  depositor  by  a  debt  which  did  not  arise  from  the  llepoait 
C.  C.  2927.  Breed  v.  PurvU,  53. 

DEPOSITIONS. 

Bee—Suceeuiontf  Franklin,  395. 

DISCUSSION. 

1.  A  surety,  in  exercising  his  rigfit  to  pomt  out  for  discussion,  the  propertyof 

the  principal  debtor,  is  not  restricted  to  property  within  the  jurisdiction 
of  the  court  that  rendered  the  judgment.  He  may  point  out  any  prop- 
erty having  the  requisite  conditions,  within  the  limits  of  the  State. 

HUl  V.  MiUer,  621. 

2.  A  creditor  ought  not  to  be  subjected  to  a  troublesome,  difficult,  and  pro- 

trusted  discussion  of  the  property  of  the  principal.  The  law  aupposes, 
that  the  property  designated  is  in  a  condition  to  be  made  available  to  dw 
creditor,  for  the  payment  of  his  debt.  Ibid. 

3.  A  surety  who  requires  the  creditor  to  discuss  property,  must  describe  it  n 

particularly  as  to  enable  the  creditor  fully  to  understand  its  otuatioB, 
extent,  title,  and  condition.  Ihid. 

4.  The  plea  of  discussion  can  be  made  but  once.  Ibid, 

DOMICIL. 

1.  The  domicil  of  origin  continues  until  another  is  acquired,  ammo  et  /aeh. 

He  who  seeks  to  establish  that  another  has  changed  his  domicil,  mmt 
prove  it  by  express  and  positive  evidence ;  so  long  as  any  reasonable 
doubt  remains,  the  legal  presumption  is,  that  the  domicil  has  not  been 
changed.    Boit,  /•  Succession  of  FrankUn^  39^ 

2.  The  law  which  fixes  the  domicil  of  a  person  at  the  place  where  his  princi- 

pal establishment  is  situated,  means  the  principal  domestic  eatabU- 
ment ;  not  that  where  he  may  have  the  largest  portion  of  his  foitoae. 
BosUJ.  Md. 

3.  Intention  to  reside,  coupled  with  occasional  residence  of  a  few  days  in  eack 

year,  is  sufficient  to  continue  the  original  domicil.    BosU  J-  Ihid^ 

4.  Where  there  is  a  doubt  on  the  question  of  domicil,  the  original  hcHoe  ii 
to  be  considered  the  true  home.    Sliddl,  /.  Ibid. 

5.  A  marriage  contracted  out  of  the  State,  between  persons  who  afterwards 

come  here  to  Uve^  fs^y  itdblir^)  is  ahK>  subjected  to  the  communis  of 
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acquets,  with  respect  to  such  property  as  is  acquired  after  tlieir  arrival. 
C.  C.  art.  2370.  For  the  true  sense  of  the  language  of  the  code,  the 
inquiry  should  be,  did  Franklin  and  his  wife  Iw  in  Louisiana  ?  Were 
they  established  here  ?  By  the  words  of  the  code,  we  are  to  understand 
the  dameiUc  domicil,  the  true  and  permanent  home;  thatdomestic  hearth, 
where  the  husband  and  wife  have  surrounded  themselves,  and  their  off- 
spring, with  the  comforts  of  domestic  life;  and  from  which,  when  he 
and  his  wife  occasionally  depart,  for  the  purposes  of  business,  or  pleas- 
ure, they  do  so  with  the  intention  to  return.    Slidellf  J.  Ibid* 

6.  The  act  of  1818,  added  facilities  for  the  acquisition  of  a  residence  in  this 

State,  but  it  did  not  repeal  the  law  of  1816,  on  the  same  subject  Pre$- 
ton,  J.,  dissenting.  Ibid. 

7.  A  declaration,  made  in  the  manner  pointed  out  by  law,  is  conclusive  of 
the  will  and  intention  to  become  a  citizen  and  resident  of  Louisiana.  PreiUmt 
J.,  dissenting.  7^t<^ 

See  Vrvmntry— Smith  ▼.  McWaien,  145. 

DONATIONS  AND  TESTAMENTS. 

See  L20AC1E8.    See  Wills. 

EMANCIPATION. 

See  Slavei  and  »\9,rerySaker  r.  Taberi  556. 

See  Sale— CortneKteT.  Ijoeaze,  689. 

ERROR. 

1.  When  the  inducement  for  signing  an  appeal  bond  is  the  supposed  existence 
of  an  order  of  appeal,  which  does  not  exist,  the  parly  signing  will  be 
relieved  on  the  ground  of  error.  Sean  v.  Boydf  539. 

EVIDENCE. 

1.  Extracts  from  books  required  to  be  kept  by  the  comptroller  of  a  municipal- 

ity of  the  city  of  New  Orleans,  although  not  conclusive  of  the  frets 
shown  by  them,  are  admissible  in  evidence.  0*Ltary  v.  Sloot  35. 

2.  Parties  are  at  liberty  to  admit  parol  evidence  of  a  contract  for  land,  and  if 

they  do  so,  the  court  will  give  effect  to  the  same. 

Packwood  v.  JVhiU,  31. 

3.  The  testimony  of  a  single  witness  is  not  sufficient  alone,  to  establish  a  con- 

tract of  guaranteeing  the  payment  of  the  price  of  goods  purohased,  for 
an  amount  exceeding  five  hundrod  dollars.      Dickson  v.  SharreUst  54. 

4.  A  party  introducing  a  witness  to  impeach  the  testimony  of  another  wit- 

ness, is  not  restricted  to  the  simple  inquiry  as  «*to  the  general  character 
of  the  witness ybr  truth  and  veracity ;"  he  may  inquire  into  the  general 
character  of  the  witness,  whose  testimony  is  sought  to  be  impeached, 
but  cannot  inquire  into  any  particular  acts  of  an  immoral  character 
which  may  have  been  committed  by  the  impeached  witness. 

StaU  V.  Parker,  83. 

5.  A  perron  accused  of  crime,  may  prove,  in  his  defence,  his  general  good 

character,  and  also  his  character  as  to  such  moral  qualities  as  have  perti- 
nence to  the  charge.  Ibid. 


EVIDENCE  (Coniimud). 

6.  WImto  m  ootaiy  has  hma  coofkltd  oC  ft  wiwIiWMiior  in  oftee,  bj  eieco- 

tiog  A  yoite  acl»  the  iostmiiiaiit  no  hngn  nmkem  InH  proof;  but,  nntil 
tbo  set  it  attacked  on  thb  gfonnd,  it  ramaina  anthentic  and  mfid  io  point 
of  form.  There  are  exceptiona  to  tfaia  geneial  role,  via.,  caaea  in  which 
one  individoal  penonatea  anodMr*  or  whore  an  inaane  poraon  mdLea  a 
will.  Smeeeuim  of  TeU^  95. 

7.  An  oaafract  in  real  eatate  or  alavea  mnat  be  eetabtiahed  by  written  eri- 

dence;  parol  proof  of  ita  eziatence  ia  manfficient.    Chtierr.  Chder^  103. 

8.  Where  the  anawera  of  a  par^  to  intemploriea  piopoaoded  to  him  in 

another  aoit,  are  offered  in  evidence  againat  him,  an  objectioD  to  dieir 
introdnction  will  not  be  austained,  upon  the  gvonnd  that  he  had  not  an 
opportanity  of  explaining  himself  fiiUy,  becanae  the  aoit  in  which  the 
interrogatoriea  were  proponnded  waa  between  other  peraona. 

Bpod  V.  ChafMiMS^  106. 

9.  Where  the  plea  of  res  judicata  has  been  made,  and  the  judgment  relied 

npon  in  anpport  of  the  plea  ia  obacnie,  it  ia  competent  for  either  party  to 
explain  it  by  parol  or  other  evidence,  to  ahow  that  it  either  doea,  or  doea 
not,  anpport  the  plea.  Succession  of  Steele^  111. 

10.  The  oondact  and  dedarationa  of  both  paitiea  to  a  written  agreement,  may 

be  admitted  to  prove  a  frandolent  aimnlatioD.  Such  is  also  the  rule  of  the 
common  law.  Ray  v.  Harris^  138. 

11.  By  the  statute  of  Misaiasippi,  copiea  of  all  instruments  of  writing,  which 

are  permitted  to  be  recorded,  may  be  received  in  evidence.  Under  diia 
act,  a  copjpof  a  record  is  not  a  copy  of  a  copy.    Smith  v.  Mc  Waters^  1 45. 

12.  In  an  action,  brought  many  years  after  its  alleged  maturity,  to  recover 

the  contents  of  a  destroyed  promissory  note,  and  the  only  evidence  of 
the  original  contract  is  the  testimony  of  the  plaintiff's  brother,  that  the 
maker  acknowledged  it ;  and  it  also  appears  that  the  maker  lived  two 
years  after  the  alleged  acknowledgment,  and  was  solvent,  yet,  that  no 
steps  had  been  taken  to  recover  it  during  his  lifetime.  Upon  such  tes- 
timony, it  was  held  that  the  plaintiff  could  not  recover  without  atroog 
corroborating  circumstances..  Ward  v.  ValenUnet  183. 

13.  If  the  contract  on  which  the  action  is  brou^t,  is  annexed  to  or  made  a 

part  of  the  petition,  an  objection  to  the  introduction  of  it  in  evidence,  oa 
the  ground  of  variance,  cannot  be  sustained.    Rugely  v.  Goodloct  294. 

14.  In  a  contract  for  the  perfomumce  of  work,  the  omission  to  state  the  timo 

at  which  it  is  to  be  completed,  is  an  incident  which  the  court  will  supply 
according  to  equity,  usage  and  law;  and  testimony  may  be  received  of 
those  facts  and  circumstancea  which  tend  to  show  the  time  for  its  com- 
pletk>n,  which  the  parties  may  be  presumed  to  have  had  in  view.  Ibid, 

15.  The  claim  was  for  more  than  $500,  and  proved  by  only  one  witness.     Hk 

application  of  defendants  to  the  court,  to  instruct  the  jury  on  certaii 
questions  of  law,  as  set  forth  in  the  record,  cannot  be  construed  into  as 
admission  of  foct  by  the  defendants,  and  treated  as  a  circumstance  cor- 
roborating the  testimony  of  the  single  witness. 

Keanc  v.  Fisher  ^  Co.,  334. 

16.  The  affidavit  by  which  the  plaintiff  obtains  the  arrest  of  the  defendant. 

wiD  not  be  received  as  a  circustance  corroborating  the  testimony  of  a 
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single  witneMt  in  M  action  to  recover  of  tiie  defendaiMtB  a  claim  of  over 
$500.  Ibid. 

17.  The  defendants  asked  the  charge  of  the  court  to  the  jury  on  many  points, 

twelve  of  which  implied  a  sale  from  the  plaintiff  to  the  defendants,  and 
each  therefiire  was  a  circnmstance  corroborating  the  positive  testimony  of 
the  witnesss  to  the  plaintiff's  claim.    Per  Preston^  J.,  dissenting.    Ibid. 

18.  No  one  can  be  bound  by  testimony  not  taken  contradictorily  with  him. 

Therefore,  testimony  taken  between  die  parties  to  the  suit,  before  the 
warrantor  is  made  a  party,  cannot  be  used  against  the  latter. 

Coulter  V.  CressvodU  367. 
19.  Depositions  will  not  be  rejected,  on  the  ground  that  the  cross  questions 
were  not  answered,  where  the  cross  questions  were  irrelevant  to  the 
issue,  and  of  such  a  character  as  would  have  justified  the  district  judge 
in  erasing  them  from  the  records  of  his  court.    RosU  J- 

Succession  of  Franklin^  395. 

20.  Where  the  plaintiff  alleged,  in  his  petition,  that  he  was  of  age,  and  the 

judge  could  not  have  acted  on  it,  unless  he  was  satisfied  of  the  fact,  the 
action  of  the  judge  creates  a  presumption  of  plaintiff's  majority,  which 
can  only  be  overthrown  by  clear  proof  of  minority. 

Chandler  v.  Houghs  440. 

21.  In  an  action  against  the  endorser  of  a  draft,  he  attempted  to  prove  that 

the  acceptor  did  not  reside  at  the  place  where  the  draft  was  presented 
for  payment.  The  evidence  was  objected  to,  because  the  answer  con- 
tained no  allegation  under  which  it  was  admissible.  Held:  It  was 
admissible  under  the  plea,  that  the  draft  had  not  been  protested  according 
to  law.  Lanata  v.  Chrass^  522. 

22.  It  is  not  sufficient  for  the  plaintiff  to  make  out  a  probable  case,  he  must 

make  it  certain.  And  where  the  suit  is  delayed  until  after  the  death  of 
the  person  against  whom  the  claim  is  alleged  to  have  existed,  and  where, 
if  it  existed  at  all,  it  must  have  been  known  in  his  lifetime,  the  testi- 
mony should  be  peculiary  strong.  Simpson  v.  Powell^  555. 

23.  A  signature  may  be  proved  by  means  of  comparison  with  other  documents, 

signed  by  the  party  against  whom  the  proof  is  to  be  made,  whether  such 
other  documents  are  authentic,  or  their  genuineness  is  first  satisfisustorily 
proved.  Temple  v.  Smith,  562. 

24.  This  doctrine  applies,  not  only  to  cases  when  the  instrument  to  be  proved 

is  the  immediate  basis  of  the  action,  but  also  to  cases  where  the  instru- 
ment is  offered  as  a  matter  of  evidence  upon  incidental  questions.  Ibid. 

25.  The  testimony  of  experts,  sworn  to  give  evidence  upon' the  comparison  of 

signatures,  should  be  considered,  and  acted  upon  with  much  caution  by 
a  jury,  who  are  not  bound  to  surrender  their  own  opinions,  formed  by 
their  own  comparison,  to  the  opinions  of  witnesses,  however  experienced. 

Ibid. 

26.  Testimony  that  is  irrelevant  or  secondary,  will  be  excluded. 

Kyle  V.  Van  Bibber,  575. 

27.  The  question  being  whether  the  defendant  was  a  bond  fide  purchaser,  the 

fact  that  he  emptoyed  counsel,  and  that  the  records  were  examined,  and 
that  he  did  not  take  «  notarial  act  of  sale,  which,  in  the  usual  course  of 
business,  is  accompanied  by  a  mortgage  cMtificate,  (C.  C.  3328,)  but  that 
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ha  took  a  prifvto  act  of  Mle,  m  a  etrciuMtaiice  calcahtedt  to  eseito  mu- 
pickm.  Lomg  ▼•  Aforttm,  579. 

28.  A  raraqr  »  not  a  oompetoot  wilneai  for  bis  priocipaL 

Rouiscau  r.  Z^ovma^,  616. 

29.  A  party  who  Meka  to  mako  another  liable  for  the  debt  of  a  third  penoo, 

niQft  prove  soch  liability  with  reaaonaUe  certainty,  or  he  cannot  recover. 

I>igg9  ▼.  StapUs^  653. 
See  AoocRUt—OoAey  ▼.  WeU,  159. 
See  Attorney  tt  Ltw— iTaidew  r.  Farmer,  580. 

EXECUTION. 

See  Judicial  Salei— Frioe  r.  £memm„  837.  i 

EXECUTOR. 

1.  The  ezecntoer  ia  not  bound  to  deposit  in  bank  the  ^^«emment  stocks,  nor 

the  bills  receivable,  of  the  succession  which  he  administera. 

Ptale  V.  WhiU^  449. 

2.  The  money  of  the  succession  was  inconsiderable,  being  not  more  tfian 

enough  to  pay  expenses.  The  failure  of  the  executor  under  these  dr- 
cnmstances  to  deposit  in  bank,  is  not  a  sufficient  ground  for  removing 
him.  Ibid. 

3.  A  testementaiy  executor,  present  in  the  State,  but  domiciliated  out  of  it, 

cannot  obtain  letters  of  administration  out  of  it  without  executing  lui 
bond  with  good  and  solvent  security,  for  such  sum,  and  under  sucfa 
conditions  as  are  required  by  law  from  dative  testamentary  executors. 

Succttnon  of  McDonogh^  472. 

4.  The  code  provides,  that  if  the  executor  has  not  a  general  seizin,  his  com- 

missk>n  shall  be'only  the  estimated  value  of  the  objects  which  he  hsi 
had  in  his  possessk>n,  and  on  the  sums  put  in  his  hands  for  the  purpose 
of  paying  the  legacies  and  other  charges  of  the  will.  Art.  1677.  Yet, 
where  the  seizin  of  the  property  of  the  succession  was  not  given  by  the 
will,  but  the  executors  took  possession  thereof  in  the  absence  of  the 
heiri,  and  the  possession  was  legal  and  beneficial  to  the  heirs,  it  was 
held,  that  they  were  entitled  to  commissions  under  the  article  alresdy 
cited.  Ihidt  475. 

5.  An  executor  cannot  claim  a  commission  on  waste,  uncultivated  lands;   nor 

can  commissions  be  charged  on  bad  debts,  that  is,  those  which  are  pre- 
scribed or  due  from  insolvents.  Ibid. 

6.  An  executor  who  withholds  property  from  the  legal  heirs,  after  his  execa- 

torahip  has  expired,  is  in  bad  faith.  He,  consequently,  can  claim  ae 
compensation  for  the  administration  of  it  while  the  tortious  possensa 
lasted.  Badillo  v.  Tioy  487. 

7.  The  executor  charged  the  succession  with  one  hundred  dollars,  spent  is 

furnishing  the  slaves  of  the  deceased  with  mourning  dresses.  Held:  It 
was  an  act  proper  in  itself,  and  should  not  have  been  opposed.       Ibid. 

8.  An  executor  who  hired  out  the  slaves  of  the  succession,  and,  as  an  over- 

seer, superintended  the  labor  of  others,  is  entitled  to  compensatioD  for 
the  services  thus  rendered,  over  and  above  the  two  and  one-half  per  c 
commission  which  the  law  albws.  Suceettum  of  P^kiUf  617. 
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EXECUTOE  (Omtmted). 
9.  Where  the  testator  directi,  by  hie  will,  that  Blvrwi  be  set  free,  it  is  the 
dnty  of  the  executor  to  take  care  of,  treat  and  support  thqm,  until  set 
free,  in  the  same  manner  that  they  were  treated  by  the  testator.  Ibid. 

See  Adminiitrttor  and  Adminiitrttion. 
EXPERTS. 

Bee  Appeal— JBtondbordT.  BUnukard,  5flt. 

See  Bndeace— TVflifrfe  r.  Smdtk,  563. 
EXPROPRIATION  OP  PROPERTY. 

1.  On  an  application  by  a  railroad  company  to  expropriate  lands,  if  it  should 

appear  that  the  company  has  already  a  sufficient  quantity  for  its  purpose, 
the  court  should  refuse  an  order  to  summon  a  jury  to  assess  its  vahie ; 
and  should  «"Y-ih  an  order  be  improviddntly  granted,  before  action  upon 
it,  it  is  prO|.  ^     ^r  the  court  to  rescind  it. 

Jefferion  Railroad  ▼.  Hazeur,  182. 

2.  Upon  snch  an  application  it  is  not  necessaiy  for  the  owner  to  raise  the 

objection,  in  his  pleadings,  that  the  company  has  already  land  enough  for 
its  purpose.  The  court,  upon  ascertaining  the  facts,  will  act  upon  them 
and  refuse  the  order,  or  if  granted,  rescind  it.  Ibid* 

3.  The  light  of  expropriation  should  only  be  enforced  by  inches,  and  upon 

conclusire  proof  of  the  necessity  upon  which  it  rests.  Ibid. 

FRAUD. 

1.  When  a  party  has  been  induced,  by  misinformation  and  a  suppression  of 

material  facts,  to  take  a  joint  interest  in  a  shipment  of  merchandise  to  a 
foreign  port,  he  is  entitled  to  have  the  contract  annulled,  and  to  recover 
from  the  other  party  any  sums  he  may  have  paid  on  account  of  the  ship- 
ment. Lopez  V.  McAdoffh  58 

2.  It  is  out  of  the  usual  course  of  business,  and  unlawful,  for  an  insolvent 

merchant  to  sell  his  whole  stock  of  goods  on  long  credits,  and  without  any 
securiQr,  to  a  purchaser  who  knew  the  state  of  his  affairs. 

Beck  V.  Brady,  124. 

3.  The  conduct  and  declarations  of  both  parties  to  a  written  agreement,  may 

be  admitted  to  prove  a  fraudulent  simulation.  Such  is  also  the  rule  of 
the  common  law.  Ray  v.  HarrUf  138. 

4.  At  the  common  law,  a  person  who  receives  property  under  a  fraudulent 

conveyance,  to  screen  it  from  the  debts  of  the  owner,  cannot  sustain  the 
conveyance  in  an  action  against  a  subsequent  vendee  who  derives  title 
from  a  sale  of  the  same  owner.  Ibid. 

5.  A  debtor,  in  embarrassed  circumstances,  cannot  lawfully  place  his  property 

out  of  the  reach  of  his  creditors,  nor  is  he  justified  in  distinguishing 
between  them,  and  leaving  the  debts  arising  from  his  endorsements  unsa- 
tisfied. And  it  makes  no  difference  whether  a  sale,  made  to  tfccomplish 
such  illegal  purposes,  was  advantageous  or  not  to  the  creditors.  Articles 
C.  C.  1964  and  19,  cited  and  applied.  Stewart  v.  LapsUy,  456. 

6.  The  question  being  whether  the  defendant  was  a  bond  fide  purchaser,  the 

fact  that  he  employed  counsel,  and  that  the  records  were  examined,  and 
that  he  did  not  take  a  notarial  act  of  sale,  which,  in  the  usual  course  of 
business,  is  accompanied  by  a  mortgage  certificatOi  (C.  C.  3328,)  but  that 
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be  took  a  priTito  act  of  M]e«  ia  a  ciicnmitancft  ealcoktad  to  excite  ins- 
fncioD.  i^^  ▼•  MartiMf  579. 

SealCaoti    Chfiitum  r.  ITeZti,  533. 
GARNISHEE. 

1.  Where  the  dtatioo  of  a  ganuahee  coDtaiaed  the  title  of  the  eonit,  waa  in 

the  name  of  the  State  and  under  aeal  of  the  conrt,  waa  teated  in  the 
name  of  the  jodge  and  aigned  by  a  depaty  deik*  and  diracted  the  gami- 
ahee  to  anawer  in  writing,  onder  oath,  the  intenogatoriea  annexed  to  the 
petition  within  ten  daya  of  tiie  aerrice,  otherwise  judgment  would  be 
entered,  &c.  It  waa  held  to  be  a  sofficient  mention  of  the  place  where 
the  clerk's  office  waa  held,  and  also  aanfficient  indication  to  the  gamiahee 
of  the  [dace  where  hia  anawera  were  to  be  filed,  under  the  179th  article 
of  code  of  Practice.  Landry  ▼.  DickMon^  238. 

2.  Article  252  of  the  Code  of  Practice,  aeema  not  to  require  the  citation 

to  a  gamiahee,  to  be  preciaely  in  the  aame  form  aa  the  ordinary  citation 
to  a  defendant.  IbiiL 

3.  In  proceedjnp  againat  a  gamiahee,  who  haa  ne^ected  to  anawer,  hia  ne- 

gileet  ia  conaidered  in  law  aa  a  confeaaion,  that  he  haa  property  of  the 
debtor,  and  neither  judgment  by  de&ult,  nor  a  rale  to  show  cauaa,  is 
neaeaaary  to  ^z  hia  liability. .  lifid^ 

4.  The  power  of  anawering  interrogatoriea  on  oath,  cannot  be  conferred  on 

one  peraon  by  another.    Eu$ti$^  C.  J.,  and  Ro$U  /• 

IHcksanr.  Morgan^  490. 

5.  A  gpraiahee  who  ia  required  to  anawer  interrogatories  in  open  court,  ia 

entitled  to  a^  notice  of  the  order  appointing  a  particular  day  when  hia 
anawera  are  to  be  made.  Dwight  ▼.  Webster^  538. 

6.  The  doctrine  in  Spears  ▼.  Nugenit  2  Ann.  12,   applicable  to  an  ordinaiy 

party  to  a  auit,  waa  applied  in  thia  case  to  a  gamiahee  called  on  to  answer 
in  open  court.  Ibid^ 

OUARAMTY. 
1.  From  the  nature  and  purpoaea  of  mercantile  guarantees,  and  the  circum- 
stances under  which  they  are  usually  prepared,  it  seems  improper  to 
subject  them  to  the  standard  of  critical  nicety. 

Menard  v.  Scudder^  385. 

2  A  latter  in  the  following  words — "  I  do  recommend  my  friend,  Mr.  J.  B. 

Scuddeff  of  the  parish  of  East  Baton  Rouge,  a  planter,  and  any  funda 

that  he  may  raise,  or  acceptances,  in  case  he  does  not  pay,  I  feel  bound 

to  pay.    James  JUcCez/op"— contemplates  a  continuing  guaranty.      Ihid* 

3.  In  the  case  of  a  prospective  and  continuing  gaaranty,  the  creditor  must 

not  only  show,  that  he  advanced  his  money,  or  parted  with  his  goods,  on 
the  faith  of  the  letter  of  guaranty,  but  that  he  also  seasonably  notified  the 
guarantor  that  he  accepted  the  guaranty,  and  intended  to  actupon  its 
security.  But  express  and  formal  notice,  emanating  directly  from  the 
creditor  to  the  guarantor,  is  not  indispensable.  If  the  fact  of  acceptance 
is  seasonably  brought  to  the  knowledge  of  the  signer  in  any  other  way, 
and  he  acquiesces  by  silence,  it  is  sufficient.  Ibid- 

4.  The  death  of  the  guarantor,  without  notice  or  knowledge  of  the  fact  on 

the  part  of  the  creditor,  does  not  defeat  tiie  creditor's  right  to  indemnity 
for  adrancea  made  in  good  foith,  after  tiie  event.  Ibid. 
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HABEAS  CORPUS. 
A  judge  or  court,  anthorised  to  issue  a  writ  of  habeas  corpu$t  cannot  refuae 
bail,  hj  sufficient  secnrities,  except  for  capital  offences,  where  the  proof 
is  evident  or  the  presumption  great.  It  is  the  constitutional  right  of  the 
prisoner  to  demand  it,  and  it  is  not  in  the  discretion  of  the  judge  to  deny 
it,  nor  does  the  conviction  of  the  prisoner  deprive  him  of  the  right 

Longworthi  praying  for  a  writ  of  Habeas  Corpus^  247. 
2.  The  idea,  that  where  a  writ  of  habeas  corpus  is  issued,  there  is  an  abstnust 
right  to  immediate  action  upon  it,  without  regard  to  circumstances,  is 
wholly  untenable.  State  v.  Roger,  362. 

HUSBAND  AND  WIFE. 

1.  Where  the  endorser  has  been  subrogated  to  the  right  of  a  judgment  cred- 

itor, against  a  married  woman  who  was  the  drawer,  she  will  not  be  per- 
mitted to  setup  the  defence  against  the  endorser,  that  the  note  was  given 
for  the  benefit  of  her  husband.  This  defence  should  have  been  urged 
against  the  suit  in  which  judgment  was  rendered  against  her.  If  she 
has  a  good  defence  against  the  endorser,  which  could  not  have  been 
urged  against  the  holder,  it  is  her  duty  to  allege  and  establish  that  defence 
by  evidence.  Succession  of  Dorsey,  34. 

2.  Where  a  wife  has  obtained  judment  against  her  husband  for  having  sold 

slaves  belonging  to  her,  and  having  converted  the  proceeds  of  the  sale  to 
his  own  use,  her  property  in  the  slaves,  must  be  considered  as  merged  in    ' 
the  judgment.  Succession  of  Martin,^. 

3  DooatioDs  between  married  persons,  made  during  the  marriage,  are  revoca- 
ble at  the  will  of  the  donor.  Shadbume  v.  Amonet,  89. 

4.  Property  purchased  during  the  marriage  by  either  husband  or  wife,  is  pre- 

sumed to  be  liable  for  community  debts,  unless  die  contrary  be  shown. 
C.  C.  2371,  Webb  V.  Peet,  92. 

5.  Where  a  creditor  of  the  husband  seizes  property  as  liable  for  community 

debts,  which  the  wife  claims  as  having  been  acquired  by  her  after  a  judg- 
ment of  separation  of  property  between  herself  and  husband,  it  is  incum- 
bent upon  her  to  show,  affirmatively,  the  reality  and  good  ftith  of  the 
judgment  of  separation,  if  the  creditor  attacks  it  upon  the  ground  of 
fraud.  Ibid. 

6.  The  fruits  of  paraphernal  property  belong  to  the  community,  so  long  as 

the  husband  retains  the  administration  of  it.  Ibid. 

7.  Where  the  husband  buys  property  at  the  successsion  sale  of  his  wife's 

father,  for  which  he  gives  his  own  notes,  and  they  are  afterwards 
received  by  him  in  settlement  of  his  wife's  share  of  the  successbn,  she 
has  a  legal  mortgage  against  his  property  for  the  amount  of  the  notes, 
provided  it  is  shown,  that  he  was  solvent  at  the  time  he  received  them. 

Succession  of  Tete,  95. 
8.  Where  the  husband  claims  property  purchased  in  his  own  name^  during 
the  existence  of  the  community  between  him  and  his  wife,  it  is  incum- 
bent on  him  to  show  a  clear  intention  to  make  an  investment  on  his  own 
account,  and  this  should  be  so  established  as  to  have  thrown  the  loMon 
him  separately,  in  case  the  property  purchased  had  been  lost. 

Bass  V.  Lardu,  104. 
9.  Where  a  husband,  without  qualifications  or  limitation,  joined  his  wile  in 
signing  a  promissory  note,  it  will  be  presumed,  thtt  he  inteqdl^d  fq  b|iMJ| 
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liiBMlffiirilipiTMot;  ndMltethemenlfMlliHMdiMrtoiBcw 
dw  oUiptiM.  Mamg^  ▼.  Pany«  134. 

10  Hie  kw  pwe»  to  the  wife  a  tadl  —rtpigp  «p0a  die  In^baBd's  namoifalife 
property,  deting  frem  the  eoovenioo  of  her  peiepbetMl  teide  to  lue  owb 
iHe.  OoleT.  Haifa.  140. 

11.  PreeeripCkm  is  nupended  dnriog  iiiairage«  when  die  huabend,  heviog  aoU 

an  hereditaiy  eetete  of  the  wife,  whhoiit  her  coosent,  is  beyond  in  war- 
ranty  for  the  validity  of  each  sale ;  and  m  every  caae  where  the  action  of 
the  wife  my  be  prejodieia]  to  die  husband.    C.  C.  349.  IbitL 

12.  Sbght  proof  of  the  celebration  of  marriage  is  saflicient,  where  the  spovaes 

oniformlyt  poUidy,  and  for  a  long  time  bear  to  each  othor  the  reiatian  of 
husband  and  wife.  HMbbeU  ▼.  Inkstem,  2S2. 

13.  Where  a  man  marriedtwo  wives,  and  die  aeeoiid  wile  was  in  good  fiutfa, 

each  wife  is  entided,  at  the  death  of  the  hnsband*  to  one-half  of  the 
commnnitjr.  iota. 

14.  The  wife,  sepanted  from  bed  and  board,  has  no  need,  m  any  case,  of  the 

authorization  of  her  hnriwnd.  She  may  make  all  oontiacta  not  prohibited 
to  her,  as  if  she  were  unmarried.  It  is,  diererefore,  perfecdy  compe- 
tent for  her  to  make  a  compromise  ^rith  her  husband  reelecting  the  prop- 
erty which  each  party  is  to  relun. 

Mary  C.  NickoU  v.  Her  Husband,  262. 

15.  The  wife  is  not  bound  by  her  signature  to  a  note,  signed  jointly  with  her 

husband,  even  at  die  suit  of  an  innocent  endorsee,  unless  it  be  proved 
that  the  consideration  of  the  contract  enured  to  her  separate  advanta^. 
Nor  will  the  acknowledgment  of  the  wife,  in  the  act  of  mortgagOt  that 
the  money  had  been  borrowed  for  her  separate  use,  relieve  such  endonee 
from  the  necessity  of  making  that  proof. 

Beaurtgaxd  v.  Her  Husbandt  293. 

16.  The  wife,  upon  a  valid  claim,  obtained  judgment  agunst  her  hnsbandL  and 

also  judgment  for  separation  of  property ;  he  made  a  sale  in  paymeot  of 
her  rights,  under  the  judgment,  and  the  fairness  of  it  was  not  impeached. 
The  sale  was  heM  to  be  valid. 

Petm  V.  Crockett,  343. 

17.  Although  the  law  prohibits  a  wife  fin>m  becoming  the  surety  of  her  hus- 

band, yet,  if  after  her  huaband's  death,  she  borrow  money  to  pay  his 
debts,  she  will  be  bound  to  repay  it.  Chtml  v.  BnUl,  649. 

18.  Where  the  order  of  appeal  was  granted  on  the  petition  of  a  married  wo- 

man, unaudiorized  by  her  husband  or  the  court,  and  where  she  and  hsr 
surety  signed  the  appeal  bond  without  her  husband's  authorisatioD,  the 
appeal  will  be  dismissed.  Allen  v.  Landreth,  660. 

19.  Where  a  husband  sells  the  property  of  the  wife,  and  she  appears  and 

makes  herself  a  party  to  die  act,  widi  knowledge  of  her  rights,  she 
thereby  consents  to  the  sale.  Wives  should,  under  such  circnmatancss, 
be  held  to  die  same  roles  as  odier  persons,  who  consent  to  the  aaleof  disir 
property  by  anodier.  Ddacmx  v.  Nolan^  682. 

S«e  Billi  and  Notes— POdierT.  Kent  144. 

B«e  Salsa— ^SiMbif  T. /U^0N,  lao. 
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iNJUNcrrioN. 

1.  AplMofcompeiiMilioo,  urged  w  matter  of  defence,  and  lejeeled  by  the 


eoHit,  caoDotv  in  a  aubaequent  aotioD,  be  made  the  baaia  of  an  injunction 
to  reatrain  an  execution  on  the  former  judgment. 

Hooper  v.  Rhodes^  137. 

2.  The  bond  given  by  one  partner  to  obtain  an  injunction  againat  his  co-part- 

ner«  ia  the  property  of  the  latter,  and  not  of  the  partnership. 

Lowry  v.  OAb^  157. 

3.  The  right  of  action  upon  the  bond  arises  immediately  upon  the  dissolution 

of  the  injunction.  Tfnd, 

4.  The  death  of  the  principal  in  an  injunction  bond,  is  no  reason  for  arresting 

the  suit  against  the  surety :  his  is  a  solidary  obligation.  Tbid. 

5-  Where  the  condition  of  the  injunction  bond  given  by  the  obligors,  is  to 
pay  such  damages  "  as  the  defendant  may  recover  against  them'* — the 
phrase  **may  recover  against  them,"  applies  to  the  surety  in  the  same 
manner  as  it  does  to  the  principals.  Recovery  against  the  principals  ia 
not  a  prerequisito,  therefore,  to  an  action  against  the  surety.        Ibid. 

6.  A  party  who  asks  relief  by  injunction,  against  the  entire  claim  of  his  credi- 
tor, should  make  such  a  ahowing  as  will  distinctly  inform  the  court  of 
the  pecuniary  extent  of  his  danger.    Leverich  v.  OUzem*  Bank,  290. 

INNKEEPERS. 

1.  Innkeepers  are  responsible  only  for  what  is  usually  and  ordinarily  in  the 

trunks  of  travelers — their  clothes  and  the  money  necessary  for  their 
journey.  But  the  landlord  is  not  responsible  for  the  unknown  treaaure 
of  the  traveler,  unless  placed  in  his  hands.  Simon  v.  Miller ^  360. 

2.  The  room  assigned  to  a  traveler,  by  an  innkeeper,  is  the  proper  place  for 

the  deposit  of  his  trunk.  Ibid. 

INSOLVENT  AND  INSOLVENT  PROCEEDINGS. 

1.  An  assignment  made  by  an  insolvent,  which  stipulates  for  an  absolute  dis- 

charge of  the  assignor,  and  excludes  all  those  cr^ ditora  who  woukl  not 
sign  such  discharge  from  any  participation  in  the  dividends,  ia  null. 

JSicMj/lv.  DelacraiXf  269. 

2.  Where  the  insolvent  institutes  proceedings  for  a  vcrfuntary  surrender,  and 

his  creditors  fail  to  attend  the  meeting,  it  is  his  duty  to  apply  to  the  court, 
at  once,  to  appoint  the  sheriff  syndic.  The  ten  daya  within  which  actiona 
of  fraud  may  be  brought  against  him,  are  to  be  counted  feom  the  day  of 
the  appointment  of  the  sheriff.  WoodtDorth  v.  His  CreditarSf  347. 

3.  In  a  contest  for  the  appointment  of  syndic,  the  judgment  of  the  court, 

rejecting  the  pretensions  of  an  applicant,  is  appealable. 

Lesseps  v.  His  CrsdOorst  624. 

4.  A  person  who  holds  the  notes  of  an  insolvent,  is  not  entitled  to  vote  for  a 

syndic,  where  it  appears,  that,  on  a  settlement  of  accounts,  there  would 
be  a  balance  in  favor  of  an  insolvent.  Ibid. 

5.  The  wife,  in  partnership  of  goods  with  her  husband  or  her  heint  ahould 

not  be  allowed  to  vote,  in  the  deliberations  of  the  creditors  of  the  husband, 
for  syndic,  unless  her  rights  have  been  previously  settled  by  a  deed  of 
partition,  or  judgment  for  separation  of  goods.  Ibid* 

6.  An  agent,  with  authority  to  collect  or  renew  a  draft,  on  which  an  insolvent 

is  bound,  and  who  has  a  general  authority  to  **  do  what  he  thinks  beat 
under  the  circumstances,"  ia  authorized  to  vote  for  a  syndic         Ibid* 
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7.  Where  creditors,  lawfoUy  entitM  to  vote,  have  had  ao  oppoitonitsr  to  vote, 
a  new  election  caonot  be  ordered  for  the  pnrpoie  of  letting  in  new  Toton, 
whose  lawful  claim  to  vote  has  been  subsequently  scqnired.         Rid. 

8*  The  law  gives  to  eveiy  creditor,  where  there  is  no  cession  of  property,  lod 
to  the  representatives  of  creditors,  where  there  is  a'^iossion  or  other  pro- 
ceedings in  which  they  are  collectively  represented,  an  action  to  inml 
any  contract  in  fraud  of  their  rights.  Townsend  v.  MiUer,  632. 

9.  Where  a  creditor,  on  his  own  responsibility,  and  at  his  own  cost,  pfoie- 
cutes  an  action  to  avoid  a  fraudulent  sale  made  by  an  insobeot,  the  benefit 
resulting  from  the  action  cannot  be  claimed  by  the  syndic  who  is  no  puty 
to  it.  It  enures  entirely  to  the  creditor,  by  whose  vigUsnce  it  wh 
obtained.  Ibid, 

See  B9\e^8tewart  v.  Lap§Uy,  456;  Beck  ▼.  Brady,  1S4. 

INSURANCE. 

1.  A  mortgagee  has  unquestionably  an  insurable  interest  in  the  property 

mortgaged.  Keller  v.  MerchanU*  Insurance  Company^  29. 

2.  Where  a  mortgagee  upon  a  house  and  lot  insures  the  building  againet  fin, 

in  case  of  the  destruction  of  the  building,  query,  1st :  Whether  the 
Insurance  Company  have  not  the  right  to  insist  upon  the  lot  contribatiog 
to  the  satisfaction  of  the  mortgagee's  debt  ?  2d.  Whether  the  losannce 
Company  upon  paying  the  amount  of  insurance,  have  not  the  right  to 
insist  upon  a  subrogation  to  the  mortgagee's  rights  ?  Ibid. 

3.  Where  underwriters  execute  a  pdicy  on  which,  at  the  time,  there  ii  tfa« 

endorsement  of  the  assured  to  pay  it  over  to  another,  it  is  a  recogoitioD  of 
the  assignment,  which  binds  the  underwriters.  An  adjustment  of  the 
loss,  and  a  promise  to  pay  to  the  assignee  is  binding,  and  an  attachnwnl 
of  the  money  by  the  president  of  the  company,  as  funds  belonging  to  cfai 
assured,  cannot  defeat  the  right  of  the  assignee. 

Lapeyre  v.  Thompson,  218. 

4.  An  adjustment  and  a  promise  by  the  insurers  to  pay  in  accordance  witfa 

it,  is  equivalent  to  a  settlement,  arbitration  or  compromise,  and  coododei 
the  parties.  An  action  may  be  brought  on  it,  or  an  action  on  the  pofiey 
itself ;  the  adjustment  will  be  evidence  of  the  loss  and  its  amount. 

6.  A  policy  of  insurance  may  be  reformed,  where  it  is  demonstrated,  by  lepi 
and  exact  evidence,  that  there  has  been  a  mistake  in  filling  it  up,  which 
has  violated  the  understanding  of  both  parties.  But  the  petition  moat  ibov 
by  clear  and  unequivocal  allegations,  that  there  was,  before  the  fiAj 
was  framed,  an  agreement,  a  concurrence  of  the  minds  of  aaanred  and 
underwriter  to  protect  risks,  which  were  afterwards,  by  the  nuataketf 
fraud  of  the  underwriters,  left  out  of  the  formal  instrument,  orebet 
will  be  defective,  and  proof  to  reform  the  policy,  or  vary  the  risks,  will  be 
rejected.  Davega  v.  Crescent  Mutual  Insurance  Co.,  228- 

6.  Conditions  attached  to  a  policy  of  insurance  form  part  of  the  contract 

Rafel  V.  Nashville  Insurance  Co.,  24i 

7.  One  of  the  conditions  of  a  policy  was  in  these  words :  ''Goods  held  introA 

or  on  commission,  are  to  be  declared  and  insured  as  such,  otherwiae  tha 
policy  will  not  cover  such  property.  Goods  on  storage  must  be  sapantalf 
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and  specially  inaiired."  The  amired  held  the  goods  in  pawD,  he  there- 
fore held  them  in  trast;  and,  as  he  nude  no  declaration  and  insurance, 
according  to  the  condition  of  his  policy,  they  were  not  covered  by  it. 

Ibid. 

8.  A  clause  in  a  imlicy,  oorering  ••jewelry  and  clothing,  being  stock  in  trade," 

does  not  include  such  articles  as  musical  instruments,  surgical  instru- 
ments, guns,  pistols,  books.  Ihid. 

9.  K  a  ship,  soon  after  sailing,  become  so  leaky  as  to  be  unable   to  proceed  on 

her  voyage,  and  this  cannot  be  ascribed  to  stress  of  weather  or  accident 
on  the  voyage,  the  fair  and  natural  presumption  is,  that  the  disability 
arose  from  causes  existing  before  setting  out  on  her  voyage,  and  conse- 
quently that  she  was  not  seaworthy  when  she  sailed.  In  such  cases, 
therefore,  it  is  incumbent  on  the  assured  to  show  that,  at  the  time  of  her 
departure,  she  was  in  fact  seaworthy,  and  that  her  inability  arose  subse- 
quent to  the  commencement  of  the  voyage. 

^ugdy  V.  Sun  Mutual  Insurance  Cb.,  279. 

10.  In  case  of  shipwreck,  where  the  cargo  is  in  condition  to  reship,  and  where 

the  means  of  transportation  can  be  procured  within  a  reasonable  time,  the 
master  has  no  legal  right  to  sell;  it  is  his  duty  to  forward  the  cargo  to 
its  port  of  destination.  Ibid. 

11.  Where  there  is  a  legal  justification  for  the  master  to  seU  the  cargo,  yet  it 

is  his  duty  to  give  such  notice,  as  will  warn  the  public  of  the  time  and 
manner  of  the  sale.  Ibid. 

12.  If,  in  case  of  shipwreck,  the  roshipment  of  the  cargo  is  proper  and  practi- 

cable, and  if,  instead  of  forwarding,  the  master  sell  it,  the  insured  cannot 
abandon  and  claim  for  a  total,  but  may  recover  for  a  partial  loss.     Ibid. 

13.  The  insured  who  violates  the  condition  of  his  policy,  cannot  recover  from 

the  underwriters.  Davem  v.  Merchants*  Insurance  Co.,  344. 

14.  A  master,  in  entering  a  foreign  port  where  pibts  are  usually  employed,  is 

bound  to  approach  the  pik>t  ground  with  caution,  and  to  use  reasonable 
diligence  to  obtain  one.  If  he  enters  without  a  pik>t,  and  the  vessel 
grounds  and  is  wrecked  in  doing  so,  the  underwriters  on  ship  are  not 
answerable  for  the  loss  thereby  sustained,  unless  it  be  shown  that  reason- 
able diligence  to  obtain  a  pilot  was  unsuccessfully  exerted,  or  that  circum- 
stances of  impending  danger  rendered  it  unsafe  to  wait  for  a  pilot,  or  that 
such  other  state  of  facts  existed  as  would  reasonably  excuse  the  omis- 
sion, by  showing  its  necessity. 

MoDcwell  V.  General  Mutual  Insurance  Co.,  684. 

15.  The  subject  of  employing  a  pilot  falls  nnder  the  head  of  seaworthiness ; 

and  that  warranty  is  equally  implied,  whatever  may  be  the  subject  of 
inaurance.  It  applies  no  less  to  insurances  effected  by  the  owner  of 
goods,  than  those  effected  by  the  owners  of  the  ship.  Ibid. 

16.  The  English  doctrine  of  seaworthiness  is,  that  there  is  no  implied  warranty 

of  seaworthiness,  except  at  the  commencement  of  the  voyage.  The  law 
in  the  principal  commercial  States  of  this  Union,  is  at  variance  with  the 
English  rule,  gives  a  wider  extent  to  the  implied  warranty,  and  holds  it 
to  be  the  duty  of  the  assured  to  keep  his  vessel  seaworthy  during  the 
voyage,  if  it  be  in  his  power  to  do  so ;  and  if,  from  the  neglect  of  the 
owner,  or  his  agents,  the  Vessel  become  unseaworthy,  by  damage  or  kiss 
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in  hw  ksN  or  •yupmoaU  during  dM  voynget  ^  owner  mnit  veinirtln 
daoNfoornipply'  tfaeloMOttfao  port  of  relnge,  rofreflhrnent,  or  tnde. 
Tho  nndorwziler  wiH  be  dkclMifed  from  liabOitj  for  any  lois,  liie  conw- 
qnonce  of  such  want  of  diligODce.  The  American  doctrine  is  qualified  to 
tfaioeileiit:  that  nnaenwKNthineaa,  ariaing  after  theoomnieBeeiiMotof 
the  royagOt  haa  not  a  retroapeotire  operatkm,  ao  aa  to  deatny  a  jtutcliui 
m  reapect  of  loaaea  which  have  occurred  prior  to  the  breaehoftfaeimplMd 
warranty ;  and  alao,  that*  if  the  ahip  Bailed  aeaworlhy  for  the  iop^ 
anbaeqnent  ooworthinesa  ahall  not  operate  m»  a  defeDce«  eieept  when 
the  loaa  ia  diatinctiy  ahown  to  have  been  oecaaioned  by  it,  and  the  aoaNr 
worthineaa  itaelf  to  have  ariaen  from  the  negligence  or  miaooodaet  of  the 
aaanred,  or  hia  agenta.  Ihid* 

17.  A  proteat  ia  an  important  inatmment;  and  where  a  captain,  hanag  mot 

with  a  diaaitor,  preparea  and  aigna  one,  while  die  drcwnatance  ii  freih 
in  hia  memoiy,  aetting  fordi  the  manner  of  ita  ooeurreaoe ;  and  ofior- 
warda,  when  a  litigationy  invohing  a  charge  of  miacondnct  againot  himoolf, 
haa  ariaen,  attempta,  aa  a  witneaa,  to  account  for  the  diaaater  by  Koto- 
menta  of  veiy  material  incidenta  of  hia  voyage  undiadoaed  by  the  protoit, 
hia  teatimony  muat  be  viewed  with  grave  diatruat,  and  cannot  be  ooooid- 
ered  aa  aatiafoctorily  verifying  the  circnmatancea  of  the  loaa.         llwL 

18.  After  the  veaael  aaila,  I  do  not  think  the  inaurera  of  a  cargo  liable  to  hoo 

their  inaurance,  for  the  errora  of  judgment,  miatakea,  or  even  oeg^igMiee, 
of  the  maater.  The  general  rule  bud  down  by  elementary  wnion,« 
Phillipa,  and  even  Chancellor  Kent,  that  the  fkulnre  to  take  on  boordi 
pilot,  where  it  ia  cuatomary,  rendera  the  veaael  unaeaworthy,  and  aioidi 
the  policy,  muat  be  aubject,  in  practice,  to  thia  diatinction  in  fovor  of  tiM 
inaurera  of  cargo  who  have  no  intereat  in  the  veaael,  or  it  would  bo  i 
moat  unreaaonaUe  rule.    PrtiUm^  J.,  diaaenting.  lid, 

INTERVENOR. 

When  an  intervenor  atands  in  the  poaition  of  a  plaintiff,  in  a  petitory  actioa,  hi 
will  be  bound  to  eatabliah,  by  aatisfactory  evidence,  a  title  to  the  propoity 
which  he  claima.  Baldrec  v.  Davenporlj  687. 

JUDGMENT. 

1.  Where  a  party  in  an  authentic  act,  confeaaea  the  exiatence  of  a  debt,  lod 

authorizea  the  creditor  to  enter  up  judgment  without  notice  or  dekj. 
courta  have  the  power,  upon  the  exhibition  of  such  an  instrament,  tt 
carry  into  effect  the  agreement  between  the  partiea  in  the  same  maontf 
aa  if  the  parties  were  present  and  confessing  in  open  court  Partiaf  en 
confess  judgment  by  special  power  of  attorney  as  well  aa  in  perooo. 

Toledano  v.  Rdf,  60. 

2.  The  judgment  of  the  district  court  was,  that  there  be  a  sepantioB  of 

property  between  the  parties,  and  that  the  wife  recover  one-half  of  the 
property  acquired  during  marriage.  In  order  to  effect  a  pertitioD,  the 
eheriff  waa  directed  to  sell  the  property  of  the  community  and  to  pj 
one-half  of  the  net  proceeds  to  the  wife.  There  was  no  specificitioo  rf 
the  community  property  in  the  petition,  in  the  judgment  of  the  ooarti 
nor  in  the  evidence ;  nor  was  there  any  aettlement  of  the  conunanitf  • 
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The  judgment  of  the  diatriet  ooort  wu  held  to  be  eneaeoai;  fori  by 
SlidcU,  J.,  the  judgment,  on  whieh  the  fieri  faeku  waf  iiiued»  did  not 
woeitBin  what  property  belonged  to  the  community. 

Lozengkeim  ▼•  Mariinf  180. 

3.  A  judgment  rendered  agiinst  an  absent  defendanti  unrepresented  by  a 

curator,  ad  hoc,  or  by  a  properly  constitnted  agent,  will  be  annulled  and 
set  aside.  Phelps  ▼.  Saunfer,  551. 

4.  'Diis  suit  was  brought  upon  a  judgment  obtained  in  Mississippi.    The 

statute  of  limitation  was  plead  in  defence.  The  plea  was  held  to  be  bad, 
because  the  statute  did  not  apply  in  consequence  of  the  absence  of  the 
defendant  from  the  State  of  Mississippi  Hutchinson's  Code,  831,  sec. 
11.  HUIt.  Snyder,  ^7. 

5  When  a  suit  has  been  brought  against  A  and  B,  as  partners,  using  the 
name  and  style  of  A  and  B,  upon  a  negotiable  note  made  by  them  as 
partnen  the  judgment  obtained  will  be  considered  a  judgment  at 
common  law,  in  solido.  lUd. 

6.  The  court  cannot  disrogard  a  judgment  obtained  in  Alabama,  because  the 
proceedings  previous  to  jugdment,  if  tested  by  our  laws,  would  be 
irregular.  Kylew.  Vanhibber,  57S> 

S«e  Sale— C0rp0raf»v.jRMKde22,  968. 
JURY. 

1.  When  a  judge  dehvers  his  opinion  to  the  jury,  on  &cts,  it  ought  to  be 

given  as  a  mere  opinion,  and  not  as  dictation ;  the  jury  should  be  left  to    - 
understand  clearly  that  they  are  to  decide  the  fact  on  their  own  view  of 
the  evidence,  and  that  the  judge  interposes  his  opinion  to  aid  them  in 
the  conscientious  discharge  of  their  responmble  duties. 

StaU  ▼.  Roger,  382. 

2.  Even  where  the  jury  are  justified  in  allowing  exemplary  damages,  the 

damages  allowed  should  bear  some  proportioned  to  those  sustained. 

Grant  v.  McDonogh,  447. 

3.  The  supreme  court  disapproved  of  the  district  court  expressing  to  the 

jury  the  determination  to  keep  it  empannelled  until  a  verdict  was  found. 

State  w.  Green,  518. 

4.  When  some  of  the  jurors  on  the  list  widi  which  defendant  is  served,  are 

absent  or  excused,  and  the  regular  panel  is  exhausted,  talismen  must  be 
summoned.  State  v.  White,  531. 

JURISDICTION. 

See  Courts.  ^ 

LANDLORD  AND  TEnI^T,  AND  LEASE. 

1.  A  landlord  cannot,  in  an  action  against  his  tenant,  seize  the  property  of 

third  persons,  on  which  no  storage  is  due,  although  it  may  be  found  on 
the  leased  promises.  Powers  v.  Florance,  524. 

2.  The  offer  to  return  property  of  a  third  person,  illegally  seized  by  a  landlord 

in  an  action  against  his  tenant,  does  not  bar  the  owner  from  an  action  for 
such  damages  as  he  may  have  sustained,  in  consequence  of  the  illegal 
seizure.  Ibid. 

3.  Where  the  claim  for  rent  is  based  upon  the  mero  occupancy  of  the  de- 

fendant, without  proof  that  this  occupancy  was  as  lessee,  or  sub-lessee,  a 
provisional  seizure  cannot  be  sustained.    Blanchard  v.  Davidsont  664. 
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Tfu  MUneAsylMM  r.  7%e  Female  (h^kan  Sodet^  el  oL,  19. 
m*  Wbete  A  teatetor  bec|iieatfaed  innnovable  pfopertj  artoated  ia  I^dhhi^ 
to  tniateaa,  to  be  held  by  tfiem  fer  die  beoefitof  acfaarity  inTeaoMne; 
where  the  validity  o#  the  beqnoat  ia  diapoted,  die  tmateei  sboiild  ihow 
that  the  lawaof  Teooeoaee  do  not  prohibit  ainulardiapoeitioiia  frombeei 
nedein  finror  of  a  citiMii'of  Looiaiaiia.    Eo$U  J. 

SuceesHtm  of  FmMin,  395. 

3.  ne  tmatt  created  by  the  teatator,  waa  not  nnconpled  with  an  hitsrat; 

the  troaleea  and  their  deaoeodanta,  aO  had  a  direct  iDtereatiothebeqiicrt. 
ne  eflact  of  anch  a  beqoeat  ia  not  merely  to  creato  a  perpetuity;  it 
cootuiia  an  indeiintto  aeriea  of  prohibited  anbatitationa.    RmU  J* 

Oil 

4.  The  beqneat,  by  Franklin^  to  hia  brodierB  and  dieir  heirs,  fore?er,  in 

tmati  of  certain  property,  die  revenoea  to  be  employed  io  estabrehing 
and  meintatDing  an  academy,  in  Tenneaaee,  to  be  saperioteoded  bj  tfa« 
nagiatratea  of  Sumner  county,  and  their  ancceaeon  in  office,  &;c,  &e^ 
eatabliahea  a  tonnre  of  property  unknown  to  the  lawa  of  Loaisiau. 
hii§^  loeoflBMtent  with  their  apirit,  creating  an  entail,  and  substuitiallj 
invdving,  in  a  very  aggravated  ibrm,  a  prohibited  fidei  cemmutum  a&d 
aobadtadon.    SUdeU,  J.  Und- 

6.  Special  legadea  are  not  to  be  paid  out  of  the  portion  of  the  forced  hein; 
and,  where  a  aum  ia  given  by  the  hnaband  to  the  wife,  in  lieu  of  bff 
iotereat  in  hia  aacceaaion,  it  ia  a  charge  upon  hia  general  estate.  Pratm, 
J.,  diaaenting.  Bnd. 

6.  Where  a  teatator  ia  desiroua  of  becoming  the  founder  of  a  charitable  or 

educational  institution,  he  doea  so  on  the  implied  conditioD,  that  tba 
Stato  will  ratify  hia  benevolent  intontions.  If  the  confirmation  is  with- 
held, the  will  ia  defeated;  but,  if  granted,  it  operates  Uke  the  accom- 
plishment of  all  suspensive  conditions,  whether  express  or  implied,  uni 
haa  a  retroactive  effect    Preston^  J*f  dissenting.  Ibid. 

7.  Legacies,  in  favor  of  corporations,  do  not  lapse,  by  the  incapacity  of  cfai 

corporation  to  receive,  at  the  death  of  the  teatator;  the  incapacity  may  Is 
removed,  retroactively,  by  the  sovereign.    Preston^  J.,  dissentiog, 

IhvL 

8.  Inthe  will  of  the  tostatordiere  was  the  following  clause:  ^'Twothoaaaod 

dollars  per  annum  to  be  paid  to  the  poor  of  the  town  of  Duoblane,  is 
Perthshire,  North  Britain.  This  sum  to  be  divided  by  the  resident  min- 
istor  of  the  Presbytorian  church,  and  the  two  highest  civil  officers  in  the 
town,  to  be  paid  upon  due  proof  of  the  acceptance  of  the  traat,  say 
$2000.  Two  thonaand  dollars  for  the  erection  of  a  school-bouse,  in  the 
town  of  Dunblane,  lor  ton  years  only,  and  for  the  pnrpoee  of  edocatio; 
die  poori  thia  being  the  place  of  my  birth."    There  were  no  officerii  or 
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LEGACIES  (Continued). 

penoDfl,  who,  in  any  legal  or  judicial  tense,  wonM  answer  the  deaeriptimi 
of  the  two  highest  civil  officers,  in  the  town  of  Dunblane.  In  the  cooiti 
of  Scotland,  the  legacy  would  not  be  sustained,  but  would  be  held  at 
lapsed,  from  uncertainty  and  the  want  of  proper  persons'  qualified  to 
accept  the  same.  By  the  Court:  It  seems,  therefore,  that  as  no  action 
can  be  maintained  against  the  executors,  for  the  recoTei^  of  this  legaoyt 
they  are  not  authorized  to  retain  the  funds  of  the  succession,  for  the 
purpose  of  paying  it.  Henderson  ▼•  Bo$t^  699. 

LETTING  AND  HIRING. 

1.  Defendants  employed  plaintiff  as  an  architect,  in  the  reconstruction  of  tfa« 

cathedral:  he  was  dismissed  without  cause.  Held:  That  the  defend- 
ants are  bound  for  the  full  amount  of  compensation  agreed  on. 

DePuUly  ▼.  Wardens  of  the  Chwrck  of  SU  Jjam^  443. 

2.  An  employer  has  the  right  of  dismissing  a  person  whom  he  employst  at 

pleasure,  and  no  damages  can  be  recovered  for  the  exercise  of  that  right. 

3.  Where  the  overseer  does  not  take  the  ordinary  course  of  engaging  fiir  a 

fixed  salaiy,  the  court  should  reduce  his  compensation  to  the  bweat  i 
which  the  evidence  will  justify.  Garcia  v.  Gardaf  i 

LESION. 

1.  No  lesion  can  be  predicated  of  a  mere  adventure,  where  there 

deceit,  and  the  parties  were  equally  apprised  of  the  state  of  frets. 

Fletcher's  Heirs  ▼.  McMieken,  178. 

2.  In  all  questions  of  lesion,  the  value  of  the  property  sold,  at  the  time  of  tfa« 

sale,  is  the  rule  by  which  the  lesion  is  to  be  ascertained.  Code  1806. 
If  the  value  is  not  fixed  within  a  certain  range,  by  the  evidence,  the  leaioo 
is  a  matter  of  conjecture,  and  must  be  considered  as  not  proved. 

Beale  v.  Bicker^  667. 

LITIGIOUS  RIGHT. 

1.  Where  an  attorney  at  law  purchases  a  judgment  which  is  pending  on 

appeal,  it  will  be  regarded  as  a  litigious  right,  and  the  purchaae  declared 
as  void.  Mullen  v.  Amas^  71. 

2.  Sale  of  a  litigious  right  to  an  attorney,  null 

New  Orleans  Gas  Light  Company  v.  Wehht  164. 

MANDAMUS. 

See  Saprsme  Omrt— Stats  v.    District  Judge  oj  J^tnouh   184.    fiMf  r. 
DiMtriet  Judge  oftkePifth District  cf  N.  O.,  989. 

MANDATE. 
1.  Where,  for  a  number  of  years,  an  agent  rendered  important  service  to  hia 
principal,  although  there  was  no  contract  for  compensation,  nor  any  in- 
tention to  charge  for  his  services,  while  their  relations  existed;  yel» 
where,  from  their  habits  of  friendly  intercourse  and  from  the  evidene#i 
it  may  be  inferred  that  the  one  intended  and  the  other  expected  thati 
upon  the  termination  of  those  relations,  a  liberal  reward  would  b^  mad* 
for  the  services,  and  the  principal  died  intestate  and  without  naaking  wof 
reward,  the  agent  may  recover  from  the  auooeaaion  a  reasonable  compaa- 
sation.  Sueunm  ofJo$efk  Fifu^^  9Q7t 
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fifANDATE  {Continued). 
2»  The  general  rule  of  the  Lonisium  Code  w,  that  a  mandate  ia  gntaitooB ; 
but  where,  from  the  natnre  of  the  business  or  conduct  of  the  paitieB,  it 
appears  that  no  such  thing  was  intended  or  expected«  the  law  is  other- 
wise. Ibid. 

3.  It  cannot  be  presumed  of  one  who  has  been  released  mm  his  debt  to  a 

creditor,  by  a  dischaige  in  bankruptcy,  that  services,  subsequently  ren- 
dered to  the  creditor,  as  i^ent,  are  intended  to  be  gratuitous ;  and  the 
fact  that  friendly  relations  existed  between  the  parties,  does  not  assist 
the  presumption.  A  moral  obligation  cannot  compensate  one  which  is 
legal.  Ibid. 

4.  The  purchaser  of  property  who,  without  authority,  pays  the  price  into  the 

hands  of  the  notary,  incurs  the  risk  of  the  deposit ;  and  where  the  notary 
embezzled  the  money,  it  was  held  to  be  the  purchaser's  loss. 

Brown  ▼.  Schmidt,  349. 

5.  The  secret  instructions  of  a  party  to  his  agent,  will  not  qualify  the  appar- 

ent absolute  control  and  dominion  with  which  he  has  thought  proper  to 
invest  him.    SlidtU,  J.  Camphdl  ▼.  Pcnn,  371. 

6.  An  authority  to  the  agent  **  to  appear  before  all  judges  and  justices  of  the 

peace,  in  any  place  or  courts,  there  to  do,  say,  pursue,  implead,  arrest, 
attach  and  prosecute,  as  occasion  shall  be  or  require,"  does  not  aulhonze 
the  agent  to  acknowledge  a  debt.  Dickson  ▼.  Morgan^  490. 

7.  The  plaintiff  was  employed  by  agents,  who  disclosed  their  principala,  with 

whom  he  corresponded  directly,  and  to  whom  alone  he  rendered  ser- 
^        vices.    Held:  That  the  agents  were  not  bound. 

QUman  v  Bomaur^  674. 

8e«  Dsmtgei — Compr.  Cik»rdk«areIefu,9Sl. 

MARRIED  WOMEN. 

See  Huband  tnd  Wife— i^Kceetcum  of  Daney,  34.     Guml  ▼.  BruO,  C49. 
Delaermx  v.  Nolan,  682.    Dubose  v.  Hall,  568. 

MASTER  AND  SERVANT 

See  Damagei— Camp  r.  CkurekvardetUt  387. 
See  Slaves—iBaAcr  T.  Taber,  556. 

MINOR. 

1.  Where  the  surviving  husband  by  a  second  marriage,  under  an  order  of 

court  in  pursuance  of  a  family  meeting,  sells  the  community  propertj . 
which,  by  subsequent  conveyances,  gets  into  the  haiyls  of  an  innoceot 
purchaser,  the  property  thus  sold  will  be  freed  from  the  mortgage  a 
favor  of  the  minor  by  the  first  marriage  of  the  deceased,  of  which  the 
husband  was  co-tutor,  although  the  order  of  sale  was  illegally  granted, 
and  was  subsequently  annulled  at  the  suit  of  the  minor ;  the  cause  of 
nullity  being  relative  merely.  Fahre  v.  Htpp^  5-8. 

2.  Sums  paid  by  a  tutor,  in  the  courie  of  his  administratioD,  are  considerad 

primd  facie  as  proper  charges  against  the  minor  he  represents^  When 
there  are  circumstances  which  cast  a  suspicion  upon  his  good  fiiith,  it  is 
oAerwise.  ^^g  ▼•  Bowen^  151. 

9.  A  mmor  who  is  a  party  to  a  fraud,  stands  on  no  better  footing  than  one  of 
fan  age.  ChrisHan  ▼.  Wd^  5^. 
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MINOR  {Qmimued). 

4.  The  conn  will  not  affinn  a  judgment  in  favor  of  a  plaintiff  whoie  oaae  is 

tainted  with  fraud,  although  plaintiff  be  a  minor.  Ibid. 

5.  A  minor's  mortgage,  on  the  properly  of  hki  tutor,  commencea  from  the 

date  of  the  tutorship.  Drake  ▼.  Drake^  545. 

6.  The  omission  to  insert  the  date  of  the  mortgage,  in  the  judgment  obtamed 

for  the  minor  against  his  tutor,  cannot  affect  the  legal  rights  of  the  minor. 
It  is  enough  that  the  right  of  mortgage  ahonld  be  reeognised  in  the 
judgment.  Ibid. 

7.  The  date  of  the  mortgage  is  eatablished  by  law,   and  may  be  |WoTad 

aliunde.  Ibid. 

8.  Minor  children,  as  long  aa  both  parents  are  living,  are  subjected  exclusively 

to  the  authoiity  of  the  father,  who  administers  their  property,  and  who 
is  bound  to  provide  for  them  and  to  protect  them  in  their  person  and 
rights.  Gates  v.  Renfrot^  569. 

9.  He  may  delegate  a  part  of  the  paternal  power  to  the  teachers  he  employs 

to  educate  them,  but  he  cannot  permanently  divest  himself  of  any  portion 
of  it  by  contract.  Ibid 

10.  There  may  be  cases  in  which  a  court  of  justice  would  be  aQthoriaed  to 

take  away  this  power.  Ibid. 

MONinON. 

The  6th  section  of  the  act  of  10th  March,  18^,  prescribing  the  effect  of  a 
judgment  on  a  monition,  contemplates  a  judgment  which  has  not  been 
appealed  from,  and  has  thus  become  irrevocable. 

Moore  v.  Knapp^  21. 

MORTGAGE. 

1.  Where  a  judgment  rendered  with  a  stay  of  execution  for  a  certain  time, 

has  been  recorded  in  the  mortgage  office,  it  operates  as  a  judicial  mort- 
gage from  the  date  of  its  recordation;  although  the  delay  for  the  issuance 
of  the  execution  may  not  have  expired.  Toltdan^  v.  Relf^  60. 

2.  Where  community  property  has  been  mortgaged  by  a  surviving  partner  in 

community,  for  the  purpose  of  raising  funds  for  the  maintenance  and 
education  of  the  heirs,  pursuant  to  the  advice  of  a  family  meeting,  which 
advice  was  concurred  in  by  the  judge  of  probates,  and  the  property  is 
afterwards  sold  to  satisfy  the  mortgage,  the  hebs  cannot  reclaim  it  with- 
out at  least  offering  to  refund  the  amount  for  which  it  was  mortgaged, 
with  interest.  Chamhere  v.  WMham%  113. 

3.  Where  property  has  been  sold  under  execution  to  pay  mortgage  debts,  the 

mortgages  upon  the  property  to  which  the  price  was  to  be  applied,  are 
extinguished  so  for  as  the  property  is  concerned,  and  the  rights  of  parties 
are  transferred  to  the  funds.  It  is  not  therefore  necessary  to  reinsoribe 
the  mortgages  to  prevent  then:  inscription  being  barred  by  ten  yean' 
prescription.  Wright  v.  The  Bank  of  the  United  States,  123. 

4.  In  a  contest  between  the  wife,  who  claims  a  tacit  mortgage  on  immovable 

property  sold  by  the  husband  after  the  right  of  mortgage  acemed,  and 
parties  who  claim  through  the  privilege  of  the  husband's  vendor,  the  dr- 
cumstance,  that  the  act  from  which  the  privilege  resulted,  was  aec 
recorded,  is  fotal  to  the  pretensions  of  the  latter. 

Gide  r.  Jfofte,  140. 
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MORTGAGE  {QmimMed). 
6.  SabMqoe&t  moitgigeet  hsre  the  ri^  to  dkimto  toy  prior  mortpfB,  tad 
to  iiM|iure  into  'Hb  vafidity  and  unoont.  Thtj  alio  have  die  light  to 
aeeeitaiD,  hj  actbo,  whether  apperent  cootzacta,  made  between  their 
debcwB  and  other  peraona,  are  real,  or  mere  fraadolent  rimnktiooi. 
They  alao  have  a  right*  aabject  to  the  fimitation  which  the  law  hu  pn- 
aeribed,  to  an  action  for  die  avoidance  of  oontracta,  which*  although  they 
are  real  and  aincere,  were  made  in  ftand  of  dieir  ri^ti  aa  crediton. 

PickengUl  ▼.  Browa,  297. 

6.  Mortgagee,  nnder  the  hypothecary  ayatem  of  Loniaiana.  may  be  girea  to 

eecare  debta  having  no  legal  exiatence  at  the  date  of  the  mortgage.  It  n 
not  eaaential,  in  aoch  a  mortgage,  even  with  reapect  to  third  penom, 
that  it  ahonld  ezpreaa  on  ita  ISm^,  that  it  waa  executed  to  aecnre  fatnn 
debla.  It  may  be  deacribed  aa  a  aecnrity  for  eziating  debta,  and  yet  aied 
to  protect  thoae  which,  in  the  oontemphition  of  the  partiee,  were  to  be 
created  at  a  future  time.  Md, 

7.  Where  mortgage  property  ia  aold  at  the  inatance  of  a  creditor,  a  prefioai 

mortgage  creditor  ia  entitied  to  be  paid,  by  prefennce,  oat  of  the  pro- 
eeeda,  unleaa  the  aeizing  creditora  prove  that  the  defendant  has  othtr 
property  of  anffident  Talne,  to  aatiafy  the  claim  of  the  prior  mortgagee. 

Dcneufbourg  ▼.  Didion,  344. 

8.  In  a  petitory  action,  where  a  mortgage  creditor  ia  not  a  par^  to  die  record, 

no  judgment  can  be  rendered  in  hia  favor  which  would  be  binding  on  the 
defendant  in  the  auit.  Leveriek  ▼.  Toby,  445. 

9.  Property  mortgaged,  while  held  by  a  aimukted  aale,  muat  be  aabject  to 

the  mortgagee  aa  to  the  true  ownera.    PretUm^  J.  Ilnd* 

10.  A  judgment  waa  obtained  by  Brown  ag^inat  ChifiUf  Cation^  R.  A.  Hw- 
ier^  Ford  and  Solibtllus.  It  waa  regiatered  thna :  «•  John  Broum  ?. 
Spemcer  Griffin  el  al.^  Sixth  Diatrict  Court,"  dec.  Held:  Sach  i 
regiatiy  doea  not  operate  aa  a  mortgage  on  HwUefs  fvoperty,  becaoM 
on  the  face  of  the  inscription.  Hunter's  name  doea  not  appear. 

Ford  ▼.  TUden,  533. 

11.  If  the  inacription,  which  ia  in  the  worda  of  the  judgment,  ia  on  ita  lace 
insufficient  to  ahow  the  name  of  the  debtor  ag»inat  whom  the  judgmeot 
waa  rendered,  and  wboae  property  it  waa  deaired  to  reach,  that  which 
the  law  intended  ahould  inform,  leavea  the  reader  in  ignorance. 

Rid. 
13.  The  index  to  the  recorder's  registry,  ia  no  part  of  the  regiatry,  lad 
although  Hunter's  name  appean  in  the  index  with  a  reference  to  tha 
particular  inscription  in  question,  yet  the  error  in  the  repatry  itself,  a 
not  remedied  thereby.  Ibid- 

13.  A  mimur'a  mortgage,  on  the  property  of  hia  tutor,  commencea  from  the 
date  of  the  tutorabip.  Drake  ▼.  Drake^  545. 

14.  The  omiaaion  to  insert  the  date  of  the  mortgage,  in  the  jodgmeat 
obtained  for  the  minor  againat  hia  tutor,  cannot  affect  the  legal  rigfata  of 
the  minor.  It  ia  enough  that  the  right  of  mortgage  ahould  be  recognised 
in  the  judgment.  llnd 

16.  The  date  of  the  mortgage  ia  eatabfished  by  kw,  and  may  be  .prond 
aliunde.  Ibid 

15.  When  diera  ia  no  aeparata  book  kept  by  the  recorder  of  moctgagii  ^ 


INDEX.  74S 

MORTGAGE  {QmUuued). 

record  sheriffs  bonds,  recording  the  bond  in  the  book  of  mortgagee 
wUl  be  sufficient  notice,  under  the  act  of  1847. 

Copley  ▼.  JDinkgravet  595. 

17.  The  46th  section  of  the  act  to  provide  a  revenue  for  the  support  of  the 
government  of  the  State,  provides,  that  the  bond  of  the  collector  of  taxes 
shall  operate  as  a  legal  mortgage  on  the  lands  and  slaves  of  the  collector. 
This  act  attaches  the  mortgage  to  the  bond  itself,  and  as  it  is  silent  as  to 
the  manner  of  recording  that  mortgage,  the  usual  mode  of  inscription,  in 
the  book  of  mortgages,  will  be  sufficient.  Ibid. 

18.  The  probate  sale  of  the  separate  property  of  the  wife,  made  for  the 
purpose  of  paying  her  debts,  and  of  settling  her  succession,  has  the  eflfect 
of  canceling  all  the  mortgages,  existing  in  her  name  on  the  property  sold. 
The  curator,  who  administers  the  succession  of  his  deceased  wife,  may 
purchase  property  at  the  probate  sale.  Aicard  v.  Daly,  612. 

See  Minor— Fo^  v.  Hepp,  5-8» 

See  AntichreiiB— Ptdkert^  y.  Brown,  297. 

See  Sales  Judicial— levmcA  v.  Toby,  Uy 

NEW  ORLEANS. 

1.  A  municipality  of  the  city  of  New  Orleans  has  the  power  to  order  side- 

walks and  gutters,  and  the  proprietors  of  property  in  front  of  which  such 
improvements  are  made,  are  liable  for  two-thirds  of  the  cost  of  the 
improvements.  O'Leary  v.  Sloo,  26. 

2.  On  the  Mississippi  river,  the  levee  is,  by  law,  considered  as  the  bank;  and 

the  use  of  the  batture  between  the  line  of  that  levee  and  the  stream,  is 
in  the  public.  The  commissbners  appointed  under  the  act  of  April  3d, 
1832,  for  the  opening  of  streets,  etc.,  in  New  Orieans,  have  no  right  to 
assess  the  adjacent  property  for  opening  a  street  on  such  batture,  the  use 
of  which  was  ah-eady  in  the  public.  But  if  the  levee  be  advanced  by  the 
municipal  authority,  and  the  public  use  extinguished,  the  batture  would 
become  private  property,  which,  if  taken  for  public  use,  should  be  paid 
for,  and  the  commissioners  would  have  the  right  to  make  an  assessment 
for  that  purpose.    Municipality  No  2  for  opening  Rqffignae  street,  76. 

3.  In  making  the  assessment  under  the  act  of  April  3d,  1832,  for  opening 

streets,  etc*,  the  only  lots  subject  to  assessment  are  those  adjacent  to,  or 
fronting  that  part  of  the  street  so  improved.  The  owners  to  whose  land 
a  new  front  is  given  or  added  to,  are  only  subject  to  contribution  for  pay- 
ing for  it.  75^, 

4.  In  authorizing  the  Mayor  and  City  Council  to  sell  property  on  perpetual 

ground  rent,  the  Legislature  established  a  legal  destination  of  the  rents, 
as  a  portion  of  the  permanent  revenue  of  the  city,  to  enable  the  municipal 
authority  to  exercise  its  power  of  police  and  government.    These  rents, 
therefore,  cannot  be  sold  under  an  execution  against  the  municipality. 
N.  O.  and  Carrolltan  R.  Co.  v.  Municipality  No.  1, 148. 

5.  The  act  of  the  Legislature  of  1847,  required  each  municipality  of  New 

Orleans,  annuaUy,  in  January,  specially  to  appropriate  a  per  centage  of 
the  revenues,  derived  firom  the  markets  and  wharfage,  to  the  sinking 
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fiuidtMWldblHhadbythaael.  fieU;  llMiitacrwfanltsecuiMtbe 
dnngod  dansg  the  jmr* 

MMnAdpaUt^  No.  1  t.  Steamer  Anma  No^  2. 149. 

6.  The  ri^  to  •rtabBih  poUic  pheei  and  to  dwiige  Ibair  deitimtiMi,  ii  n 

attribate  of  loveroigiitjr  whieh  tho  Legiaktiiro  may  deleg^  to  coipon- 
'  tioDt.  Tbo  Lepslatiira  of  LooimoahMdolegpted  this  power  to  the  cily 
of  New  Orieeot,  without  looenration ;  under  the  gnat,  it  ie  compeleiit 
for  the  dtj  fOToniment  to  aoeept  a  dedicatioa  of  pabiie  itnets,  and 
eqoaOjr  eompetent  for  it  to  annvl  the  aoeepCaooe  before  the  atreeti  hire 
been  opened,  provided  no  ▼eeted  right,  aeqoired  nnder  the  dedicatiiHi,  ■ 
affected  by  the  change. 

MumeiptUUy  No.  3  ▼•  Levee  Steam  Cotttm  Prm,  270. 

7.  Bj  an  ordinance  of  the  Second  Mnnicipali^,  pawed  May  11,  1847,  the 

reoofder  wae  empowered  tD  soipend  any  police  officer  for  decelietioB  of 
duty,  and  report  the  eame  to  the  conndJ. 

Haeeard  w.  Mtmidpaliiy  No.  2,  495. 

8.  In  rektion  to  pabfic  plaeee  and  treeta  within  this  city,  tfie  miiDidpil 

aothoridea  repreaent  not  only  the  corporatora  but  aleo  the  pnUic ;  a  fiul 
judgment  against  them  is  a  judgment  against  the  public  and  no  iodrndod 
can  bring  the  point  adjudicated  again  before  the  courts.    Ro»U  J* 

Xiques  ▼.  Bujac*  498. 

9.  A  judgment  ageinst  the  right  of  a  city  to  public  property,  wiU  not  bar  u 

individual  who  was  no  party  to  the  suit,  and  who  ia  interested  in  main- 
taining the  dedicatioD.    Preston,  J,  Ihid. 

10.  The  municipal  authori^  of  the  city,  has  no  power  to  impose  a  penalty 
on  that  which  the  law  of  the  State  has  made  punishable  as  an  oflbnce. 

CUyo/N.  O.  T.  JWiZZfr,  651. 
NEW  TRIAL. 

1.  Where  the  opinion  of  the  Court  was  founded  upon  its  own  knowledge  d 

the  course  of  trade,  and  not  on  proof  of  it  in  the  record,  the  cauae  wat 
remanded  for  a  new  trial  by  a  jaiy  of  merchants. 

Oreenwood  ▼.  Lowe,  197. 

2.  The  newly  discovered  oTidence,  which  entitles  a  party  to  a  new  trial,  ii 

auch  as  ought  to  produce,  on  another  trial,  a  different  result  on  the 
merits.  StaU  t.  Alvarez,  383. 

3.  It  is  not  a  sufficient  ground  for  a  new  trial,  that  the  judge,  when  the  juy 

returned  into  court  without  baring  agroed  on  their  Tordict,  iostnictad 
them  a  second  time  on  the  evidence,  as  to  matters  about  which  they  had 
made  no  inciuiry,  and  on  the  kw,  as  to  points  on  which  they  had  atated 
neither  doubt  nor  difficulty.  State  ▼.  Cheen,  518. 

4.  An  application  for  a  new  trial  on  the  ground  of  surprise,  will  not  be  liatenad 

to,  unless  the  party  applying  shall  have  used  due  intelligence. 

Wolfe  ▼.  Prmtt,  572. 
6.  In  an  affidavit  for  a  new  trial,  on  the  ground  of  newly  discovered  evidencet 
the  plaintiff  swore  diat  he  expected  to  prove  notice  of  the  tnodwd 
certahn  property.    The  affidavit  was  held  to  be  defective,  because  it  did 
not  state  the  time  at  which  the  notice  of  the  transfer  was  given. 

Burtom  V.  Brewer,  620. 
Sss  CmiioifAL  Law. 


1# 


MOTART. 

NULLITY. 

See  loiolTeDt  ProoeediBgi— iSeeMJ/C  ▼•  Delaeroix,  169. 

See  JiidgmeB»-PiMP*  ▼•  Smoyer,  551. 
OFFICER. 

See  Sheupf. 

Bee  Sve^r^XhMMM  ▼.  54ati^  377. 

Bee  Surveyor— Power  of  the  oooit  cifvt^Dufrmne  ▼   Haydei,'  660. 

PARENT  AND  CHILD. 
I  am  incIiDed  to  think,  that  nothing  bat  a  decree  of  interdtction«  ahonld  deprhre 
.  a  parent  of  hia  child  on  the  ground  ef  inaanity.    PruUm^  J.,  JSott,  J. 

hi  the  matter  of  Celima,  163. 

See  ]finor»— Oatef  ▼.  Reftfroe,  569. 

See  Snoceition— Gfveer  ▼.  Clarke^  174. 

PARISHES-^CoNcoBDiA. 

1.  The  Police  Jury  of  the  pariah  of  Concordia  had  a  ri|^  to  locate  the  levee 

on  its  preaent  aite ;  a  reaeonable  regard  for  die  pvbfic  aafocy  required  it. 
and  therefore  the  plaintiff  baa  no  right  to  complain.  ^Uu  populi  wpre- 
maleiest'm  the  mle.  Zetwr  ▼.  ParM  of  Omeordia.  150. 

2.  The  act  of  12th  March,  1818*  to  provide  further  and  more  effectnally  for 

the  police  of  public  roada,  waa  repealed  ao  for  aa  it  applied  to  the  Pariah 
of  Concordia,  by  the  act  of  the  7th  February,  1829.  By  that  act,  plenary 
and  unlimited  powera  were  |^en  to  Uie  Police  Jury  of  the  Pariah  of 
Concordia,  to  make  anch  enactmenta  with  regurd  to  roada  and  lereea  aa 
it  deemed  neceaaaiy  and  proper.  Under  the  act  of  1818,  it  waa  necea- 
■ary  to  make  compensation  to  the  owner  for  the  land  taken  for  a  public 
road.  The  act  of  1829,  in  thia  leapect,  repealed  that  act,  ao  for  aa  it 
applied  to  the  Pkuriah  of  Concordia.  And  until  the  kte  Conatitution,  it 
waa  competent  for  the  Police  Jury  of  that  Pariah  to  take  landa  for  roada, 
without  making compeneation  to  the  owners. 

GfiUaspieT.  Freeman,  350. 
—  C1.AIBORNS. 

1.  The  act  of  the  18th  ef  March,  1850,  doea  not  require  that  the  oath  to 

authorise  the  clerk  of  the  pariah  ef  Claiborne  to  ieaue  an  execution  upon 
a  judgment,  deatroyed  by  the  burning  of  the  court  house  of  Chubome, 
should  be  made  by  the  owner  of  such  judgment,  and  by  no  other  peraona. 
It  requirea  a  statement,  under  oath^  apecifying  the  exact  amount  of  such 
judgment  or  the  balance  due  thereon,  without  saying  by  whom  the  oath 
ahaU  be  made.  Wittfer  ▼.  Wqfer,  541. 

2.  The  attorney  who  haa  obtained  the  judgment,  and  who  haa  kept  a  memo- 

randum of  it,  ia  a  proper  peraon  to  make  the  affidarit.  Ibid, 

3.  Errora  and  irregularitiea  in  the  proceedings  and  sale  by  a  sheriff,  under 

executk>n,  are  cured  by  the  ginng  ef  a  twelve  montha'  bond.        Ibid, 

4.  The  proviso  in  the  act  of  the  18th  of  March,  1850,  ^'That  the  person  againat 

when  anch  execution  may  be  iasued,  shall  hare  the  ri^t  to  enjoin  the 
aaase,  upon  making  oath  that  any  material  atatement  in  the  affidarit  of 
the  penoB  applying  for  the  exeeatkm  ia  not  oorrect;  and  if  auch  injunc-^ 
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tioB  be  Mt  Mide,  the  penoo  eDjoining  dd  not  be  BiUe  t»  aiy  ( 


eseept  the  eoit  of  Mid  iDJooctioD,'*  m  not  ipplkaMe  to  an  < 
a  twelf  e  montfafl'  bond.  RU. 

PARTITION 

It  ii  DOl  eooiigfa  for  the  experti  to  itate,  goDeraDy,  diat  in  their  opinkm  tbi 
land  eao  be  divided  in  kind  ;  they  most  point  out  the  manner  in  whUi 
the  diviaioo  in  to  be  made,  show  the  value  of  the  land  and  bnildittgi,  nd 
their  nature,  and  state  all  the  frets  upon  which  their  opinion  is  faned. 

Blandiard  ▼.  Blaiukard,  529. 
PARTNERSHIP  AND  PARTNERS. 

1.  The  etrenmstance  that  the  plaintiflf  is  a  ooncobine  of  her  coparbM^  doM 
not  deprive  her  of  an  aetion  for  the  settlement  of  its  affairs  and  a  ptrtio- 
pation  in  profita,  derived  b j  capital  and  labor,  which  she  contribatad  tD 
the  partnership.  Delamaur  v.  Boger,  153. 

8.  One  partner  cannot  bind  his  copartner  by  a  note,  given  after  the  divofai- 
tion  of  the  partnership,  for  a  partnership  debt.  But  if  the  dinolutioo  rf 
the  partnerahip  was  not  known  at  the  time,  to  the  person  takiog  tin 
note,  the  copartner  would  be  bonnd. 

Lowe  V.  P«iiiy,  356. 

3.  To  protect  one  partner  from  die  acts  of  the  other,  after  a  diasolutioQ  his 

taken  place,  public  noticeof  the  dissolution  should  be  given.  To  thon 
with  whom  the  firm  has  traded,  particular  notice  is  necessary,  or  ootiee 
of  the  dissolution  must  be  carried  home  to  them.  Ai^ 

4.  When  a  suit  has  been  brought  against  A  and  B,  as  partnen,  osiogtlie 

name  and  style  of  A  and  B,  upon  a  negotiable  note  made  by  tbem  m 
partners,  the  judgment  obtained  will  be  considered,  at  common  law,  i 
judgment  in  $olido.  Hill  v.  Snyder,  bSl. 

6.  When  the  contract  of  partnership  does  not  determine  the  share  of  eieh 
partner  in  the  profits  or  losses,  each  one  shall  be  entitled  to  an  eqoal 
ahare  of  the  profits,  and  must  contribute  equally  to  the  losses. 

Wolfe  w.  (?i/si€f,583. 

6.  The  factory  of  defendants  was  at  Baton  Rouge.    They  had,  in  cooneelioi 

with  it,  an  office  and  agency  in  New  Orleans,  where  they  raised  ioodf 
ibr  the  prosecution  of  their  business,  and  where  the  partners  resided,  isd 
where  also  the  membership  of  Peale  was  well  known.  Peale  retired 
from  the  company,  and  gave  notice  of  his  withdrawal  in  a  paper  pobliM 
in  Baton  Rouge,  but  did  not  publish  his  retirement  in  New  OriMK 
where  Onnnan  resided.  Held:  A  retiring  partner  is  bound  to  use  m- 
sonable  diligence,  to  inform  the  public.  The  extent  of  diligence  muitlit 
measured  with  a  reasonable  regard  to  the  circumstances  of  the  cue,  n^ 
ought  not  to  be  brought  down  to  the  inflexible  standard  of  puhlicatioo  it 
the  partnership  domicil,  where  such  standard  would  expose  thepobGcto 
an  equitable  risk.    The  retiring  partner  was  held  bound. 

Onnnan  v.  Baton  Rouge  Mills  Co.,  638. 

7.  Crockettt  Garland  if  Co,,  dissolved  partnership,  and  Crockett  weotiitt 

business  with  Maddox.  He  gave  a  note  in  the  name  of  the  new  putaer 
ahip,  for  a  debt^  of  the  old  firm,  of  which  fiust  the  holder  was  twtft- 
Suit  was  brought  against  the  new  firm  on  the  note.    Held :  Under  ndi 
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PABTNEBSHIPS  AND  PARTNERS  (Qmiinued). 

dmimatuioesy  it  wm  incambent  upon  the  i^aintiff  to  have  shown  that  tiio 
doht  had  been  assumed  by  the  new  firm*  for  the  sake  of  some  benefit  or 
credit  derived  from  the  assnmptioD.  Waters  ▼.  Maddax^  644. 

Bee  Snarde  v.  RouueaUf  3. 

PATENT. 

See  Public  Land«^i>«/re«fM  ▼.  Haydd,  660. 
PLEADING. 

1.  The  plea  of  prescription  is  not  inconsistent  with  the  admission  that  Ae 
debt  was  once  doe,  nor  with  the  plea  of  payment  and  compensation. 

Collty  V,  LatoureUCt  ^tStSt. 
S.  Where  there  was  no  palpable  and  radical  defect  in  the  citation,  the  petition 
to  annnl  the  judgment  which  had  been  obtained,  should  contain  an  allega- 
tion, that  the  defendant  had  not  been  legally  cited,  otherwise  it  will  not 
be  competent  to  attack  the  judgment  on  that  ground. 

Landry  ▼.  DuJcBon^  238. 

3.  An  objection  that  French  is  the  vernacular  tongue  of  defendant,  and  that 

the  petition  and  citation  were  in  English  only,  must  be  plead  in  limine 
litis.  Ibid, 

4.  In  this  case  the  plaintiff  joined  a  claim  for  the  price  of  a  slave  to  his  actkm 

of  boundary.  Per  Curiam :  We  do  not  wish  to  be  considered  as  approv- 
ing such  an  impropriety  in  pleading  as  this ;  but  considering  that  substan- 
tial justice  has  been  done  in  this  branch  of  the  case,  by  the  judgment  of 
the  district  judge,  we  shall  not  disturb  it.  Savage  v.  Foy,  573* 

5.  Proof  of  compensation  cannot  be  received  where  the  defendant's  plea  of 

compensation  is  vague  and  indefinite.   Such  a  plea  should  state  the  natore 
and  amounts  of  the  claims,  with  such  precision  as  to  prevent  the  plain- 
tiffs being  surprised  Maitlet  v.  Mixrtin,  635. 
See  Injunction— Z-ewrtcA  v.  Cilizent'  Bank,  290. 
See  Ininrance— Ptfvcga  v.  Crescent  Mutual  Jneuranee  Co.,  MS. 
PLEDGE. 

1.  A  debtor  may  pledge  whatever  movable  property  belongs  to  him,  pnmded 

it  be  susceptible  of  delivery,  either  actual,  fictitious  or  symbolical,  but  a 
thing  which  is  susceptible  of  neither  of  those  kinds  of  deliveiy,  is  not 
susceptible  of  being  pledged.  Caffin  v.  Kirwan^  221. 

2.  The  mere  agreement  of  the  parties,  is  not  equivalent  in  any  case  to  a 

ifictitions  or  symbolical  delivery,  within  the  meaning  of  article  3120  C.  C. 

Ibid. 

3.  A  notarial  act  of  pledge,  or  a  written  act  registered  in  a  notary's  office,  is  a 

formality  which  is  necessary  to  protect  the  payee  against  third  parties ; 
but  its  omission  is  unimportant  as  between  pledgor  and  pledgee. 

Matthews  v.  Rutherford,  225. 

POLICE  JURY. 
1.  Police  juries  have  the  power  to  lay  out  and  construct  roads  and  to  erect 
bridges,  or  establish  ferries  over  all  water-courses  and  lakes,  whether 
navigable  or  not.  Oillespie  v.  Freeman,  350. 

See  Pariihei—Zsnov.  P<m»h  of  Concordia,  150. 
PRACTICE. 

1.  The  plaintiff  brought  an  action  for  the  removal  of  obstructions  to  the  nata* 
ral  drainage  which  the  defendant  had  made,  and  ahK>  for  ^|una|e».  ^fdi: 


PRACTICE  (CMmm^ 

2.  Until  finU  'y-\ 1  r-nffrmhn,  ■  jiiiitpBiat  fcy  auftmil,  i— hteicitorad 

oo  the  mimrtM  of  dM  eont,  dio  dflfisadttC  Im  a  riglft  t»  mto  to  at 
aiide  the  jnd^DflaC  by  delMk,  Md  to  file  Ml  aMMT. 

Seddam  t.  TemgUkm.  Itf. 

3.  AidioiigliaaMtiootosalQecipfopoitytothopqriiMntaf  ^ 

ooecoMioD.  on  the  gronod  that  the  poonw  holds  wndm  ehnohtiid  coi- 
▼ejaneee*  ■honld  be  brooffat  bytbe  edminiiCntor,  aod  Botbjtfas  < 
of  the  deeeooodt  jet  where  the  craditoffs  ooe  both  the 
the  frBndnleot  poMow,  and  the  admrniitiator  adopti  the  pnyoroftte 
ploiotiffa  afuiwt  hif  oodefeoduit,  and  aika  that  the  proper^  held  (7  the 
hater  be  leetored  to  the  mccewion  and  lold  for  the  payment  of  deliti  h 
doe  eoone  of  adminifltntioo :  in  each  a  ease,  the  creditDn  are  eompetoit 
to  sao.  Walwarih  ▼.  Smeee$nom  of  Mm  Snodgmu^  136. 

4.  An  an^er  was  filed  after  the  eieeption  had  been  taken  to  the  phintiiri 

action.  HekU  In  determining  on  the  eaoeption,  the  oonrt  wis  bouid  to 
take  eogpiHHince  of  the  pleadingp  aa  they  then  stood.  Bid* 

5.  Where  the  whole  account  has  been  referred  to  an  anditor,  it  u  emv  id 

the  court  to  permit  the  cooneel  to  divide  it  and  try  the  case  on  t  portin 
of  it.  King  ▼.  Bowen,  151. 

6.  Where  a  party  seeks  to  homologate  the  report  of  anditon,  sod,  in  hs 

rootkm,  makes  resenrations  which  leaves  the  matten  open  which  the 
report  is  bssed,  vsgne  and  nncertam  and  open  to  future  litigiUioo,  t  judg- 
ment hoiDologating  it  will  be  equally  vagne  and  uncertain,  and  should  not 
therefore,  be  rendered.  Dnd. 

7.  The  petition  alleged  indebtedness  on  a  claim ;  a  snpplementd  petitioD 

alleged  that  the  chum  had  been  rednced  to  judgment,  thus  showing,  tfait 
the  ground  of  action  in  the  original  petition,  was  extinguished.  The 
plaintiir  could  not  so  amend,  for  it  changed  the  cause  of  sctioii,  lod 
sltered  the  substance  of  the  demand.  JDennisUnm  ▼.  Pay»«,  333. 

8.  A  moctg»ge  chum  bad  been  rednced  to  judgment  in  Mississippi,  suit  wif 

afterwards  brought  upon  the  chum  in  Louisiana.  The  court  held,  tfait 
the  claim  was  merged  in  the  judgment,  and  that  the  action  should  hen 
been  on  the  latter  and  not  on  the  former.  Jbid^ 

9.  Where  the  privilege  claimed  is  one  resulting  from  the  nature  of  the  ofai- 

fitioOf  it  pertains  to  the  merits,  and  may  be  tried  with  them. 

Slark  V.  Broom,  337. 

10.  A  person  who  voluntsrily  makes  himself  a  party  to  a  suit  alresdy  pending. 

claims  a  privilege  upon  the  property  attsched,  sequestere  sod  bonds  iti 
neglects  to  defend  the  suit,  and  suffers  judgment  to  go  'agsiost  him  ob 
tiie  bond,  cannot  defeat  that  judgment  on  account  of  the  irreguhritiei 
of  the  plaintiff's  proceedings.  These  irregularities  should  have  been 
urged,  as  matters  of  defence,  before  judgment. 

Kirkland  v.  Bo^fU,  369. 

11.  In  an  action  against  the  owMta  of  a  vessel  for  damages,  reauJtiBg  from  the 

improper  conduct  of  the  master  to  a  passenger,  the  owneia  caasot  !• 
brought  into  court  by  a  service  of  the  dtatkui  on  the  nastar,  or  sn  Ae 
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13.  Siiikooaplqr«eiaii*i«oeoiiBt    ZMtadtm^awpMloliMpslilitD  ontlw 

grawfd  tfaftt  than  w« no biB ef  parliettlm.  The  maotpHomwu  ofer- 
ruled,  iie^.-  TliBt  the  court  emcL  ^liddi  w.  Mkkardaai^  S35. 
13«  He  who  saeo  a  married  woman,  moit  allege  and  show,  that  the  baepante 
HI  property  from  her  hnabaBd,  bj  marrnge  eontnMst  or  by  a  jodgment 
of  court,  as  liie  caae  may  be,  and  withovt  that  ahowmg,  he  will  not  be 
able  to  maintain  hia  autt  againat  her  peraonally,  or  charge  her  aeparate 
estate.  Duboie  t.  Hall,  668. 

14.  A  plaintiff  who  brings  an  action  for  the  reaolution  of  a  aale,  on  aeoount  of 

the  non-payment  of  the  price,  after  having  bnmi^  aoit  npon  one  of  the 
notes,  given  in  payment  of  the  price,  may,  at  any  time  befiwe  going  into 
the  trial,  diacontinne  one  of  the  actiona«  and  proceed  with  the  other.  The 
snit  npon  the  note  wiU  be  a  anfficient  putting  in  mcra^  and  ita  effect  wifl 
not  be  impaired  by  the  diacontinnanoe.  Ibid* 

15.  Under  article  626  of  the  Code  of  Practice,  ordera  of  eiwcntion  moat  be 

sealed  with  the  aeal  of  the  oourt.  King  ▼.  Baker^  570. 

16.  When  the  defendant  has  been  personally  cited,  the  court  is  bound  to 

presume  that  the  subsequent  procee^yu^;a  and  judgment  are  regular  and 
in  conformity  with  the  laws  and  practice  of  the  place  where  the  judgment 
was  rendered.  KyU  ▼•  VMnbber^  676. 

17.  In  possessory  actions,  when  possession  is  claimed  under  title,  and  the  calla 

of  the  title  are  not  natural,  or  at  least  viaible  and  fixed,  a  survey  of  the 
land  is  of  great  assistance  to  a  proper  doterminatiea  of  the  extent  of  the 
possession.  CopLvy  v.  Bmner,  578. 

18.  Plaintiff,  who  sues  as  liquidator  on  a  contract  made  with  a  firm,  must 

prove  his  authority  to  sue  as  liquidator,  althoogfi  it  be  not  specially  denied. 

Swfdmn  V.  JStmiey,  621. 

19.  Where  the  proceedings  in  a  case  had  been  conducted  irregularly,  for 

more  than  a  month,  at  auch  times  aa  auited  the  convenience  of  the  partiea 
and  the  leisure  of  the  court,  the  circumstance  that  the  oourt  received 
the  testimony  of  witnesses,  after  the  phuntiff'a  counael  had  concluded 
his  argument,  is  not,  where  the  plaintiff  sustaina  no  injury,  a  good  ground 
of  exception.  HiU  v.  Miller,  621. 

20.  The  admission  in  the  answer,  that  services  were  rendered,  is  not  an  ad- 

mission of  their  value.  StUlman  v.  Waiemumt  656. 

21.  The  defendant's  commission  had  been  out  eighty-two  daya,  and  no  excuae 

for  the  delay  was  shown,  and  the  district  judge  was  of  opinion  that  due 
diligence  had  not  been  used.  Held :  That  defendant  was  properiy  ruled 
to  trial.  StackpoU  v.  WicJduvn,  676. 

22.  The  verdict  was  written  on  the  back  of  a  document  attached  to  a  petition, 

instead  of  being  written  on  the  back  of  the  petition  itself.  This  circum- 
stance was  not  urged  as  a  ground  for  a  new  trial.  Hdd:  The  ground 
of  nuUity,  set  up  for  the  first  time  in  the  Supreme  Court*  is  too  frivolous 
to  deserve  further  notice.  The  document  was  annexed  to  the  petitionf 
and  may  fairly  be  viewed  as  a  part  of  it.  Ihid, 

See  COKTIIVUANCE. 
See  Pxohibitian— State  v.  OdMii4|y,  560. 
See  Warrantiy— OMmt  t.  Bry^  500 . 
See  Qaiaithee— I.andry  v.  Didktan,  188.   Ihrigki  v.  HUttar,  518. 


FR£8CRIPTIOK. 

■Mt  to  dM  niMa  «f  dM4 

IB  tlM  jodgneotp  aad  is  sot  bnvsd  I7 1 

IB  A   riMffiff*!  alB,  of  thO  pWpOfty  of  O  OUtlHIMWB.  MO  y» 

•eribodbyfivojoontbylfaoMlof  lOCh  Mneh.  1834. 

Ckamhen  t.  IToilftaim  113. 

3.  PraocriplM  io  oBopeodod  dariag  mwriigw,  wfaeo  Ifao  hwdhMMJ,  larag  «U 

•D  borodituy  eilBto  of  the  wife,  without  her  eoMOot,  is  booad  in  wv- 
nutt^fiirthovalidilyof  saehtye;  and  iBoreiy  ease  where  the  tdioitf 
the  wife  maj  be  prefodieial  to  the  hosbaBd.    C.  C.  349. 

Oa(€T.lfafta,140. 

4.  The  code  eiiapeBdspreaeriptioB  dariag  miDorilj.     Itdoee  ndtexeepthm 

oaqpeDfioo  the  preocriptioo  of  fifteeoyeark    This  aospeosioB  ezteodi  to 
Doo-resideot  as  weD  as  to  reaidoBt  minois.      Smiik  ▼.  Mc  WaUrs,  145. 
6.  Io  an  adkMi  ibr  serrices  reodered,  to  which  tfaerb  ia  a  plea  of  prascriplioo, 
it  is  00  defence  to  the  plea  to  show,  that  a  part  of  the  serrices  were  ns- 
dered  within  the  prescriptible  term. 

CoUey  V.  SaeeefsioB  of  LaUmretU,  222. 

6.  Article  3485  of  the  the  code  pnvrides.  that  if  the  plaintiff  after  hafing 

made  his  demand,  abandons  or  discontinnes  it,  the  intemption  of  pn- 
scription  shaD  be  considered  as  having  never  happened.  Hdd:  The 
expression  abandoned,  means  an  active  abandonment,  and  not  eoch  u 
abandonment  as  maj  be  implied  from  the  absence  or  de&nlt  of  the  liti- 
gant, at  the  time  of  the  trial  Ncrteood  v.  DevaU,  523. 

7.  The  acknowledgment  of  a  debt,  in  order  to  intenvpt  prescriptioo,  mart  be 
specific.    Loose  and  vague  converastioaB  wiD  not  operate  an  iotemptioe 

or  renunciation.  Cane  v.  Reynolds,  537. 

8.  A  mortgage  ^ven  directly  in  fevor  of  the  Union  Bank  for  akion  of  mosey, 

comes  under  Ae  letter  of  the  Act  of  1843,  and  need  not  be  reinecribed. 

Union  Bank  v.  Do»son,  548. 

9.  When  an  obligation  is  prima  fade  prescribed,  there  must  be  aotfaeobc 

evidence  of  the  interruption  of  the  prescriptioD,  before  the  psity  in 
whose  favor  the  obligation  is  made  can  proceed  by  the  videxteutivd.  Bnd. 

10.  The  receipts  of  the  cashier  of  a  bank  upon  such  an  obligatioo,  would  noC 

even  be  admissible  to  prove  the  interruption  of  prescription  in  an  ordtury 
suit.  lbi(L 

11.  Judges  are  not  authorized  to  supply  the  plea  of  prescriptioD;  bat,  iftor 

the  time  required  to  sustain  that  plea  has  intervened,  slight  erideoce  of 
payment,  or  of  the  remission  of  the  debt,  is  sufficient  to  satisfy  the  miod. 

Succession  of  Dufottr,  646. 

12.  This  suit  was  brought  to  make  a  son  liable  for  a  debt  due  by  his  father,  od 

the  ground,  that  he  (the  son)  had  received  a  lai^e  portion  of  his  frtfaer^i 
proper^  during  his  lifetime,  upon  condition  of  paying  his  debts,  and  badt 
after  hia  death,  intermeddled  with  his  succession,  and  converted  its  prop- 
erty to  his  own  use.  The  prescriptions  of  three  and  five  yesis,  noder 
articles  1176,  1380,  and  3607  of  the  Ciril  Code,  do  not  apply. 

Stefhenson  v.  WUson,  553. 


WI 


PRESCRIPTION  (ConHmud). 

13.  The  rait  wm  brought  upon  a  jndgmoat  obtamod  in  MMMippi.    The 

Btatnte  of  limitBtioos  waa  plead  in  defence.  The  plea  wu  held  to  be  bad, 
because  the  statute  did  notlipply  in  consequence  of  the  abscence  of  the 
defendant  from  the  State  of  Mississippi.  Hutchinson's  Code,  831,  sec.  11. 

HUl  ▼.  Snyder,  557. 

14.  The  following  was  the  form  of  the  note  on  which  defendants  were  sued: 

"  Natchez,  Januaiy  27,  1839.  On  the  first  of  March  after  date,  we,  or 
either  of  us,  promise  to  pay  the  president,  directors  and  company  of  the 
Planters'  Bank  of  the  State  of  Mississippi,  for  Talue  received,  963,945 
payable  and  negotiable  at  the  Planters'  Bank  of  the  State  of  Mississippi, 
at  Nitcbez.  Mart  M.  Ellis,  administratrix  of  T.  6.  Ellis,  deceased ; 
John  Route,  Elias  Ooden."  Held :  Under  our  laws,  an  instrument 
of  this  kind  would  be  applied  to  contracts  made  out  of  the  State,  when 
sought  to  be  enforced  in  our  courts.  Bacon  ▼.  Dahlgreen,  599.    , 

15.  The  prescription  of  the  forum  or  place  where  the  remedy  is  sought,  must 

govern  in  all  suits  for  the  collection  of  debts.  But  this  rule  does  not 
conflict  with  the  well  recognized  doctrine,  that  a  title  to  movable  pro- 
perty complete  in  the  party,  acquired  by  prescription  resulting  from  pos- 
session, or  otherwise,  will  enable  him  to  recover  the  same,  in  a  State 
other  than  that  in  which  the  right  of  ownership  has  been  thus  acquired. 

Ibid. 

16.  A  surely  on  a  note,  when  sued  in  Louisiana,  cannot  defeat  the  action  by 

showing  that  the  principal  debtor  had  sustained  a  plea  of  the  statute  of 
limitations,  to  an  action  brought  on  the  same  note  in  Mississippi. 

Ibid. 

17.  The  note  sued  on,  although  not  payable  to  order  or  bearer,  is  negotiable, 

under  the  laws  of  Mississippi,  and  the  prescription  of  five  years  is  a  bar 
to  an  action  brought  on  it  in  this  State.  Preitom^  J.,  dissenting.     Ihid. 
See  BHIfl  and  Notei— Srum  ▼.  Speneert  136. 
PRIVILEGE. 

1.  The  vendor  has  no  privilege,   unless  his  act  of  sale  be  recorded  in  the 
ofilce  for  recording  mortgages.  Leflore  v.  Carson,  60. 

2.  Where  it  is  agreed  between  the  proprietor  and  contractor  for  the  building 
of  a  house,  that  in  case  of  disagreement  between  them,  the  controveray 
is  to  be  settled  by  arbitration,  and  they  do  submit  their  dispute  to  arbi- 
tratore,  who  render  their  award  before  the  proprietor  has  received  notice 
from  workmen  and  othera  claiming  a  privilege  for  the  amounts  due  them, 
not  to  pay  the  contractor,  those  crediton  cannot  complain  of  the  award, 
unless  they  can  show,  conclusively,  that  injustice  has  been  done  them. 
The  crediton  can  only  claim  their  privilege  upon  what  is  justly  due  to 
the  contractor  under  the  contract.      McLaughlin  v.  Ooodckatix,  101. 

3.  A  shipment  made  under  a  contract,  that  the  proceeds  should  be  applied  to 

reimburse  advances  made  on  it  by  the  consignee,  and  to  pay  certain 
named  crediton  of  the  consignor,  creates  a  right  in  fiivor  of  the  consignee 
and  those  crediton  on  the  prtiteeeds,  superior  to  that  of  an  attaching 
creditor.  Hcpkim  ▼.  Pratt,  336. 

4.  Although  the  flreighter  may  have  a  privilege  on  the  vessel  for  a  non-deliv- 

eiy  of  the  cargo,  he  has  no  privilege  on  the  insurance  money  due  under 
a  policy  covering  the  vessel.  Slark  v*  Broomf  337 
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SUdeil^J.  CamfbeUw.P€mm,Z71 

i  be  reeof and  ifuiMt  ^bm  owsen  of  a  •Caamboal,  on  a  i 
»  cIhtIi,  aUMMi|^  OB  ill  frM  it  pvpsfti  to  bsPB  been  gi?eB  far 
I  die  boot.    V  Ike  nole  is  lefied  oa  tD  bind  tbe  ei 
00  o  ieoei|it  te  itofoo,  it  mnot  be  pieved  ibm/L  die  cleik  iHw  i 
■oCe  woo  derk  ot  the  time  thot  they  were  received. 

Anderson,  ▼.  JnuM,  494. 

7.  A  sole,  given  by  the  chief  cleit  of  a  oteomboatfor  otoreo,  io  oiidi  a  settle- 

meat  of  the  ocooont*  oo  iDtompto  the  preocriptiDB  nnder  article  3499  of 
die  code.    Pre#fon,  J.,diioentiiig.  lirid> 

8.  Oveneen  have  a  privilege  on  the  crop  which  they  have  made  for  their 

wageo,  whether  in  the  hands  of  the  original  or  third  parties. 

Oareia  v.  Garcia,  525. 

9.  The  ag^nt  exceeded  the  amonnt  which  he  was  anthoriied  to  spend  for  die 

expense  of  a  plantttion.  Held :  That  third  persons  famishing  necessary 
snppfies,  or  iocnrriog  expenses  for  the  crop,  had  a  privilege  on  it  for 
payment,  notwithstanding  then  was  an  antichresis  recorded  on  the  pro- 
perty in  the  parish  when  it  was  sitaated.  Ibid. 

IO*  'Die  privilege  for  froight,  conferred  by  article  3213  of  the  Civil  Code,  ex- 
tends  only  to  goods  of  which  the  Caplsin  has,  or  has  had.  possession. 

Granger  v.  Camfhem  611. 

11*  A  foctor  has  a  privilege  npon  the  crop  of  the  cnnrent  year  for  all  necessary 
sapplies  fomished  to  the  pkntadoo  of  his  principal.  C.  C.  3184.  Act 
of  Biarch  23, 1843,  p.  44.  Carter  v.  Baker^  547. 

12.  The  voodov's  privilege  does  not  extend  to  personal  property  which  has  paased 

into  the  hands  of  a  third  purchaser,  aldiongh  soch  purchaser  may  have 
known  of  the  embsrrassod  circnmstances  of  his  immediate  vendor. 

Hayes  v.  Crockett^  645. 

13.  Privilege  against  a  steamboat,  for  cord  wood  furnished  by  contract,  aflowed, 

under  the  act  of  the  Legpslatura  of  the  15th  March,  1842. 

Payne  v.  ne  Independent  Tauhoat  0?.,  671. 
PROHIBITION. 

When  it  does  not  appear  by  the  petition  for  a  writ  of  prohibition,  tfast 
the  sheriff  was  about  to  sell  the  properQr  seized,  before  the  final  dispo- 
sition of  the  injunction  suit,  the  object  of  which  was  to  restrain  him  fiom 
executing  the  judgment,  but  menly  that  he  was  about  to  close  up  the 
house  seized,  the  writ  will  not  be  granted.        State  v.  Cassidy^  273. 

PUBLIC  LANDS. 

1.  It  would  intvodace  infinite  public  mischief;  wen  the  court  to  decide  thit 

the  eonflniatioas  by  the  commissionerB  and  Congress,  made  expressly  Id 
those  who  dahn  by  derivative  tide  did  not  operate  to  their  own  use. 

Heirs  ^  Thomas  v.  PhiiUps^  546. 

2.  If  the  adjudtcstion  by  a  commissioner  in  fovor  of  the  daimant,  duly  an- 
by  Congress  to  nmke  such  a  declrioo,  would  be  final,  the  oooit 

( peiceive  why  a  dacinon  and  eoofiinndoB  by  Congresa  itself  should 
the  eqadilyfalid  and  final  Ihid. 


PUBLIC  LANDS  {QmHfiued). 

3.  The  husband  of  the  plaintiff,  having  155  80-lOOtli  acres  in  his  front  tractt 

paid  into  the  hands  of  the  receiver  of  pnblic  monies,  9145  75,  for  a 
certificate  of  the  entiy  of  119  acres  of  the  lands  in  his  rear.  Nicholas 
HaydtU  under  whom  the  defendant  holds,  owned  a  front  tract,  containing 
249  54-lOOth  acres,  and  paid  into  the  hands  of  the  receiver  of  public 
monies,  the  price  of  248  acres,  for  his  entiy  of  the  back  lands.  The 
whole  quantity  of  land  in  the  rear,  subject  to  their  entries,  was  322 
48-lOOth  acres.  Of  this  quantity,  a  surveyor  of  the  United  States 
alloted  to  Haydel  243  20-lOOth  acres,  and  Dufretru  79  28-lOOth  acres. 
His  survey  was  approved,  March,  1831,  by  the  surveyor  of  public  lands* 
and  a  patent  was  issued  to  Haydtl  for  243  20-lOOth  acres  of  the  land,  in 
1845.  The  plaintiff  claimed  that  the  land  should  have  been  divided 
proportionably  to  the  qnivBtity  in  the  front  tracts,  and  brought  suit  to 
obtain  that  division.  Her  action  was  sustained.  Hdd:  The  authority 
given,  by  the  act  of  Congress,  to  the  surveyor,  to  make  an  equitable 
division  of  the  land  between  the  claimants,  is  in  affirmance  of  the  act 
authorizing  each  [front  proprietor]  to  purchase  an  equitable  portion  of 
the  land,  [in  his  rear],  and  neither  adds  anything  to,  nor  takes  anything 
from,  the  rights  of  the  parties;  he  is  a  ministerial  officer,  bound  to  per- 
form this  duty,  not  as  he  may  choose,  but  equitably;  and  if  he  do  not, 
the  injured  party  may  resort  to  a  court  of  justice,  or  there  would  be  a 
right  without  a  remedy,  in  derogation  of  the  first  article  of  our  Code 
of  Practice.  Widow  Dufreme  v.  Haydel,  660. 

4.  The  act  of  Congress  expressly  entitles  the  plaintiff  to  an  equitable  di- 

vision of  the  back  lands  with  the  only  proprietor  whose  claim  came  in 
conflict  with  hers.  Ibid. 

5.  In  the  sale  of  the  public  lands,  tiie  government  and  its  purchasers  must 

be  governed  by  the  same  principles  which  apply  to  individual  vendors 
and  vendees.  Ibid. 

6.  When  a  patetit  issues,  it  irrevocably  divests  the  government  of  title,  in 

favor  of  the  patentee;  but  if  the  land  already  belongs  to  an  individual, 
either  by  sale  or  legal  confirmation,  the  subsequent  issue  of  a  patent  to 
another  person,  enures  to  the  benefit  of  the  true  owner.  Ibid. 

RATIFICATION. 

1.  Where  a  wife  has  obtained  judgment  against  her  husband  for  having  sold 

slaves  belonging  to  her,  and  having  converted  the  proceeds  of  the  sale  to 
his  own  use,  her  property  in  the  slaves  must  be  considered  as  merged 
in  the  judgment.  Sucetnion  of  Samuel  Martin,  45. 

2.  In  this  case,  defendant  claimed  a  credit  for  a  pajrment  made  to  the  sheriff 

in  Mississippi,  and  endorsed  upon  the  execution.  By  the  Court:  "It 
has  been  held  by  the  Court  of  Errors  and  Appeals  in  the  State  of  Mis- 
sissippi, and  by  the  Supreme  Court  of  the  United  States,  in  a  case  coming 
from  that  State,  that  lapse  of  time  was  sufficient  ground  for  infemng  the 
impUed  sanction -of  the  plaintiff  to  the  act  of  an  officer  who  had  collected 
uncurrent  notes."  We  will,  therefore,  amend  the  decree  which  has 
been  rendered  in  this  case,  by  allowing  the  aforesaid  credit. 

HUl  V.  Snyder,  557. 
RECORDING  TITLES. 

Bee  Jodkial  8alos-»fiiicftaMfi v.iUbr^am  494. 
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BSCORDER  OP  MORTGAGES. 

8m  MoftTeA«s. 
REDHIBITION  AND  REDHIBITORT  SUITS. 

1.  Dirt  eating  is  not  a  diMaw,  but  menly  tbm  evMe  of  a  fuBiia  It  is  art, 
tijersfcrs,  Bscessarily  a  ndliibiloiy  ▼iee*  wliieh  ahoaU  aasal  Ifaaaals  of 
a  data.  DemmudUT.  Sugg  ei^42. 

8.  AsoittoreacisddiaoBloofaalBreteamiotbeBaalaiDedwIierediapkiBliff 
liaa  baaa  goihy  of  nogloet  in  not  piompClf  giriog  har  Ifao  booafit  of  bm- 
didaal  trealmaat.  IToo^cr  ▼.  Oftpou,  206. 

X  Ailada  2497  of  the  Code,  wUcli  eidndea  fimn  die  dam  oi  radUbteiy 
▼ieea  tlioae  defeeta  winch  are  apparent,  doaa  not  relate  to  ancfa  defeeta  as 
araeonoaaled  hj  teaaon  of  the  thing  pnrrhaaed  being  m  aboau  barrel  or 
paekage.  Bidurds  t.  Bahbe,  242. 

4.  The  pluntiff;  in  a  radhibilDiy  action,  cannot  reeovar  the  ejipiiaaa  fcr  die 
tiaoaportation  of  die  da?e  fimn  the  place  where  bought,  to  where  he 
fied.  Cbntler  t.  CVetiweU,  367. 

6.  RedhMmy  anit.  Plaintiff  was  aware  of  the  natnra  of  the  diaeaae  dirae 
waeka  after  the  aale,  but  no  phjraidan  was  aent  for  aotil  the  diy  pre- 
eedii«  the  deadi  of  the  ahre.  Held:  Plaintiff  was  not  entided  to 
recorar.  Whfidd  ▼.  LUOe,  636. 

6.  In  an  action  to  recover  the  price  of  a  ahve,  on  the  ground  that  he  was 
vnaonnd  at  the  dato  of  the  sale,  the  plaintiff  cannot  recorer  where  no 
foit  mortem  ezaniination  was  made,  and  the  proof  of  die  natnra  and 
duration  of  the  disease  rested  eidusiTeljr  upon  the  conjectural  and 
conflicting  opinion  of  physicians.  StaMumat  t.  KendaUt  670. 

REGISTRY. 

See  Jndidal  Sale— SsdUmoii  ▼.  Morgam,  i5i. 
Bee  Mortgages— JFWtl  ▼.  TUdeih  593. 
RES  JUDICATA. 

1.  An  account  of  eiecutors,  duly  homologated,  is  res  judicata  between  the 

eiecutors  and  legttees,  but  it  is  not  ao  as  to  the  legsteea  inter  se. 

MUne  Orphan  Asylum  r.  Female  Orphan  Amflum,  19. 

2.  A  judgment,  pending  an  appeal,  wifl  not  austain  a  plea  of  res  judicata. 

Bacon  ▼.  Daklgree%t  699. 
See  New  Orleaas— J^ijMi  ▼.  B^qoc,  498. 
SALE. 

1.  A  member  of  a  commercial  firm  brought  real  property  in  hk  own  name, 
for  which  he  paid  In  a  note  of  his  firm.  He  afterTrartls  sdd  the  lot  to  a 
diird  parson.  The  other  members  of  the  firm  brought  suit  against  die 
qmdic  of  the  purchaser  to  recorer  their  ririle  shares,  upon  the  ground 
that  the  act  of  aale  showed  the  proper^  was  paid  for  by  the  firm,  and 
belonged  to  the  firm  joindy,  and  that  it  could  not  be  legally  add  by  one 
of  the  partoers.  Held :  That  the  recital  in  the  act  of  aale  waa  not 
aufifeient  notice  to  the  purchaser  to  inralidato  the  sale. 

Rivarde  ▼.  Rosseau^  3. 

8.  The  father  held  certain  slaves  under  a  deed  of  trust  executed  in  Misash 
sippi,  binding  him  to  hold  them  for  the  use  and  benefit  of  a  son  and 
dau^tor,  and  upon  the  majority  or  marriage  of  the  children,  to  ezeeoto 
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SALE  {QMUnued). 

a  eoDTeyance  to  them.  He  removed  to  Louisiana,  and  hy  some  meanit 
paited  with  the  poMesaioD  of  the  siaves.  They  were  subsequenUy. 
tranaferred  severa]  times ;  suit  was  institutod  by  one  of  the  chiMren,  and 
the  heirs  of  the  other,  for  the  slaves,  against  the  person  who,  at  the 
time,  hsd  them  in  possession.  The  defendant  and  his  warrantor,  proved 
more  than  ton  years*  possession  in  good  fkith,  and  under  a  just  tide.  Held  : 
The  legal  tide  to  the  slaves  was  vestod  in  the  father  by  the  deed  of  trust. 
When  brought  by  him  to  this  Stato,  they  became  subject  to  our  laws, 
which  recognize  no  such  right  of  property  as  that  claimed  by  the 
pJainttflTs.  Richard  Terrdl  v.  James  /.  Allen,  46. 

3.  The  plaintiff  had  sold  a  slave,  having  with  her  a  young  chUd.    In  the  act 

of  ssle,  no  mention  was  made  of  the  child.  He  institutod  suit  for  the 
child.  Held :  That  as  the  right  to  rescind  the  sale  of  the  nootfaer  was 
not  claimed  in  the  suit,  and  that,  as  it  appeared,  the  purchaser  was 
aware  of  the  existence  of  the  child  at  the  time  of  the  sale,  the  plaintiff 
must  be  regarded  as  the  owner  of  the  child,  and  was  entided  to  its  pos- 
session when  it  reached  ton  years  of  age,  or  upon  the  death  of  the 
mother,  if  she  died  before  that  time ;  and  that,  in  the  meantime,  the 
purchaser  must  bear  die  burden  of  supporting  the  child. 

Terrebone  v.  WaUh,  61. 

4.  A  sale  cannot  be  annulled  for  the  non-payment  of  a  portion  of  die  price, 

where  the  parties,  from  their  transactions,  have  rendered  it  impossible  to 
place  each  other  in  the  same  situation  they  were  in  before  the  sale  was 
made.  Leflore  v.  Canoth  66. 

5.  To  constituto  a  valid  delivery,  die  consent  of  die  seller  must  be  made  to 

appear.  The  mere  taking  possession  of  the  thing  sold  by  the  purchaser, 
without  the  consent  of  the  seller,  does  not  amount  to  a  deliveiy. 

Judeon  v.  Lewis,  Sheriff',  65. 
6;  The  plaintiff  brought  suit  against  the  sheriff  for  a  trespass,  in  levying 
ceitam  attachments  against  a  third  person,  upon  his  property.  The 
sheriff  called  the  attaching  creditors  in  warranty.  The  plaintiff  had 
purchased  the  property  of  the  debtor.  Held :  That,  as  the  attachments 
were  levied  before  the  delivery  of  the  property  to  the  plaintiff,  he  had  no 
right  to  obstruct,  or  embarrass,  the  process  of  the  court  against  the 
debtor.  Urid 

7.  It  is  out  of  the  usual  course  of  business,  and  unlawful,  for  an  insolvent 

merchant  to  sell  his  whole  stock  of  goods  on  k>ng  credito,  and  without 
any  security,  to  a  purchaser  who  knew  the  stato  of  his  affairs. 

Beck  Sf  Co.  V.  Brady,  124. 

8.  The  retrocession,  by  the  surviving  spouse,  of  property  purchased  during 

the*community,  will,  if  necessary  on  account  of  the  debto  of  the  com- 
munity* be  valid.  The  fiiilureof  die  heirs  to  show  that  there  is  property 
to  satis^the  debts,  raises  the  presumption  that  the  retroeession  was  not 
a  voluntfty  act,  but  ex  causa  necessaria.  Shields  v.  Lafonf  135. 

9.  The  heirs  of  the  deceased  spouse  cannot  annul  an  act  of  retroceasiont 

made  by  the  survivor  for  the  purpose  of  paying  the  debta  of  the  com- 
mnni^,  without  tendering  the  price  of  the  proper^,  and  the  interest  due 
onit,uptothedayoftheretioeessioD.  iUcf. 
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10.  The  sale  of  a  litigioiu  right  to  an  attorney  not  competent  to  pnitthaee,  m 
a  nnllity.  But  the  aale  does  not  annihilate  the  obligation  of  the  debtor 
of  that  right;  he  is  itill  bound  to  the  vendor.  It  ia  the  aale  of  the  fiti- 
gions  right,  and  not  the  right  itaetf,  which  the  law  avoida. 

Gas  Light  Co.  v.  Webb,  164. 

11.  A  penwn  who  makes  and  sella  a  machine  in  violation  of  the  righta  of  the 
patentee,  cannot  maintain  an  action  to  recover  the  unpaid  purcfaaae 
monej.  Nor  can  the  purchaser,  who  has  been  prevented  by  the 
patentee  from  using  the  machine,  recover  from  the  vendor  the  pnrcfaaBe 
money,  where  from  the  circumstances  he  should  have  known  that  the 
vendor  had  no  right  to  sell.  Bdl  v.  Bauney,  170. 

12.  A  purchaser  of  land,  who  suffers  it  to  be  seized  and  sold  as  his  own,  who 
buys  it  in  and  sells  it  again,  cannot  be  relieved  from  paying  the  purchase 
money  to  his  vendor,  on  the  ground  that  there  are  encumbrances  upon 
it.  Oakey  v.  Drunmumd^  205. 

13.  Where  the  plaintiff  purchased  potatoes,  in  barrels,  and  shipped  them  to 
Shreveport,  and,  on  opening  the  barrels  there,  the  potatoee  were  found 
to  be  in  a  rapidly  decaying  condition,  it  was  held,  that  the  plaintiff  oonU 
rescind  the  sale  without  offering  to  return  them, 

Ruhards  v.  Burke,  242. 

14.  The  plan,  by  which  the  vendor  sells  property,  forms  a  part  ef  the  title 
conveyed  by  him,  and  he  warrants  whatever  may  fairiy  be  inferred 
firom  it  Keay  v.  Canal  and  Banking  Co.,  259. 

^  15.  The  vendor  of  a  judgment,  who  stipulates  against  any  recourse  or  daim 
whatsoever  against  him,  is  not  relieved  from  the  implied  warranty  of  ths 
existence  of  the  debt  at  the  time  of  the  transfer,  in  the  form  in  which  it 
purported  to  exist,  that  is  to  say,  in  the  form  of  a  judgment. 

Corcoran  v.  Riddel,  266. 

16.  Even  in  case  of  stipulation  of  no  warranty,  the  seller,  in  case  of  evictioB, 
is  liable  for  a  restitution  of  the  price,  unless  the  buyer  was  aware  at  the 
time  of  the  sale  of  the  danger  of  eviction,  and  purchased  at  his  peril ;  and 
this  principle  of  the  contrcat  sf  sale,  applies  not  only  to  the  sale  of  cor- 
poral things,  but  also  the  sale  of  a  debt.  Und^ 

17.  Where  the  seller  is  in  good  faith,  and  the  purchaser  is  evicted  of  the 
thing  bought,  the  measure  of  damages  against  the  former,  is  the  reslitD- 
tion  of  the  price  and  the  costs  of  the  action  under  which  he  was  evicted. 

llwL 

18.  A  suit  for  the  recision  of  a  sale,  on  the  ground  that  the  vendor  promiaed 

to  release  existing  mortgages  before  the  payment  of  the  first  note,  canool 
be  sustained  where  the  vendor  had  made  no  offer  to  pay  the  first  oots. 
and  where  there  is  no  evidence  of  what  the  mortgages  are,  of  which  ht 
complains.  HXUs  v.  Moonty,  290. 

19.  B.,  W.  8f  Co.,  on  the  3d  of  June,  sold  cotton  to  one  5.,  throng  • 
broker ;  but  being  fearful  that  the  purchase  money  would  not  be  paid, 
instead  of  giving  an  order  for  the  cotton,  in  favor  of  the  purchaser,  on  the 
proprietor  of  the  press  where  it  was  on  storage,  they  gave  the  order  ia 
fovor  of  the  broker.  On  the  5th  of  June,  5.,  the  purchaser,  olitaiiisd 
from  C  and  R.  an  advance  on  the  cotton,  and  on  the  7th  €i  Jnae.  a 
further  advance  fit>m  the  same  parties.    On  the  6th  of  June,  5.  odared 
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the  broker  to  traosfer  the  oofctoo  oo  the  bookfl  of  the  pressi  to  Cand  A., 

which  was  done  by  makiDg  an  entry :  ««  From  B.^  W.  Sf  Co.io  C.  JS. 

4*  Cb."    A  part  of  the  cotton  had  been  weighed ;  the  balance  had  not 

passed  the  scales.    iS.  absconded,  and  B.,  W,  Sf  Co.  refused  to  deli? er 

the  cotton.    It  was  held,  that  the  cotton  which  had  been  weighed,  was 

liable  for  the  adfances.    That  which  had  not  been  weighed,  was  not 

liable.    For,  although  it  was  wholly  delivered  by  B.<^  fF.  ^  Cb.  to  the  ^ 

broker  for  the  purpose  of  being  delivered  to  their  vendee,  yet  it  was  only 

partly  delivered  by  the  broker,  to  the  latter.     Campbell  v.  Penn^  371. 

20.  The  agreement  amounts  to  the  sale  between  the  parties ;  the  delivery 
completes  it  as  to  third  persons.  Ihid. 

21.  The  delivery  of  part  of  a  divisible  thing,  is  a  delivery  of  that  part  alone, 
and  not  of  the  whole.  The  actual  deliveiy  of  the  whole,  in  block,  com- 
pletes the  sale,  even  as  to  third  persons,  though  the  article  is  not 
counted,  weighed  or  measured.  Ibid. 

22.  A  debtor,  in  embarrassed  circumstances,  cannot  lawfully  place  his  pro- 
perty out  of  the  reach  of  his  creditors,  nor  is  he  justified  in  distinguishing 
between  them,  and  leaving  the  debts,  arising  from  his  endorsements, 
unsatisfied.  And  it  makes  no  diflference  whether  a  sale,  made  to  accom- 
plish such  illegal  purposes,  was  advantageous  or  not  to  the  creditors. 
Articles  C.  C.  1964  and  19,  cited  and  applied. 

Stewart  v.  Lapiley^  4M. 

23.  Ambiguous  or  obscure  clauses  in  the  contract  of  sale,  are  interpreted 
against  the  seller,  who  is  bound  to  explain  himself  clearly  as  to  tly 
extent  of  his  obligations.    Code,  2449.  Chray  v.  Lowe,  465. 

24.  Where,  under  two  contracts,  the  purchaser  bought  two  parcels  of  drafts,       ' 
bis  right  to  one  of  the  drafts  being  afterwards  questioned,  it  was  held, 
that  his  failure  to  establish  by  wliich  of  the  contracts  he  obtained  the 
draft,  did  not  invalidate  his  title,  where  it  was  dear  that  he  had  obtained 

it  under  one  or  the  other  of  the  contracts.  Ihid. 

25.  The  sale  of  a  draft.  With  a  privilege  reserved  to  redeem  it  within  a 
certain  time,  is  valid.  Ibid. 

26.  Where  property  is  sold  by  a  plan,  the  ideas  which  it  conveys  are  as 
binding  on  the  vendors,  as  the  words  in  a  deed  of  conveyance. 
Preston,  J.  Xiqt^es  v.BujaCf  498. 

27.  It  is  an  elementary  principle,  that  there  is  no  vente  d  renUri,  unless  the 

right  to  take  back  the  property,  on  refunding  the  price*  be  stipulated  in 
the  act  of  sale,  so  as  to  form  one  of  the  reservations  of  it ;  and  that  if  the 
stipulation  is  appended  by  a  subsequent  act  to  a  sale  originally  pure  and 
simple,  it  is  either  a  re-sale,  or  a  promise  to  sell. 

Pitts  V.  Lewis,  552. 

28.  The  equitable  doctrine  established  in  the  case  of  Pepper  v.  Dunlap^ 
5  Ann.  200,  that  when  a  purchaser,  whd  has  received  possession  from 
his  vendor,  buys,  afterwards,  an  outstanding  and  superior  title,  and  thus 
perfects  and  quiets  the  defective  title,  and  the  possession  which  he 
received  from  his  vendor,  the  second  purchase  wil)  ennra  to  his  vendor's 
benefit,  does  not  apply  to  a  case  in  which  the  vendor  never  had,  and 
gave  no  possession,  and  was  aware  of  an  outstanding  title,  and  knew  tKft 
he  was  selling  what  bek>nged  to  another.  Oeorge  v.  Roachj  594. 
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29.  If th» yaodof  wliii  pnunadn  rfite tfttnf  wM.  il  ■  BMBtoMBonftr 
iMdebla.  AreOMBtdk  ▼.  JCrtiow^,  614. 

30.  TlwtniitferM  m  mij powawed,  m  ragvrdi  tiiMpenoiM,  ■ftarnolie* 
hM  beeopvento  thadaNarof  tlietiwidwlumiigtikenphM.  C.  C. 
art.  2613.  Aod  ao  azaentioD  may  ba  piopaily  lamd  by  crediton,  pre- 
nuQM  ta  SQch  aaliea.  Bwtom  ▼.  Brewer^  620. 

31.  A  aonditioD  ia  Um  act  af  ada  af  a  ilnfa,  that  tha  porehaaar  ■faaO  emaaei- 
pata  him  aftar  a  ipadfiad  lima,  u  valid,  and  aamraa  to  tlia  baaafit  of  the 
riira ;  tha  nijbt  af  piopaity  k  tranathrreJ  to  tha  parcbMar.  nibieet  to 
tha  abva's  # foUw.  K  howarar,  tfaa  lig^  af  amaacipatkm  should  be 
dafaatad  ar  tarmiaata,  from  aay  caooa  mdapaodant  of  tha  acli  of  the 
parehatar,  tha  abva  ramama  his  proparty. 

CarmdiU  ▼.  Laeaxe^  629. 

32.  To  oaaititiita  a  ada  per  avergumemt  thara  most  be  either  a  dutiact  or 
•apanta  object  daaeribad,  anch  as  the  manor  of  dale,  an  ishnd,  to 
encloaad  field ;  a  ada  ia  alto  cooaidered  aa  madap«r  avenionem  wfaeo  it 
it  fiH-  a  total  aam,  and  aaoigoa  lo  tha  land  odd  eziating  and  miblo  boon- 
dariaot  aoch  aa  rbara,  highway •,  fencea,  piecea  of  gtone,  iron  or  wood, 
showing  tha  starting  point  and  direction  of  the  diriding  line  with  die 
adjoining  tanamenta.  Theae  last  adaa  an  held  to  be  per  aversumem,  oo 
the  prasnmption,  that  tha  partiaa  to  them  have  their  attentioD  fiied, 
rather  upon  tha  bonndariaa  than  upon  tfaa  anameiation  of  quantity. 

Boycer  Cage,  €72. 

33.  When  two  piecea  of  ground  ha?a  been  aold  by  one  and  the  same  coo- 
tract,  with  the  ezpreasion  of  tha  meaaura  of  each,  and  there  be  hand  t 
leas  quantity  in  one  and  a  larger  quantity  in  the  other,  the  deficiency  of 
the  one  is  supplied  by  the  overplus  of  the  other,  as  &r  as  it  goes.  C.  C. 
2475.  Ibid,  674. 

See  Warrtnty— JeaJfcrae  t.  Fmhik  of  Caidot  550. 

SALES  JUDICIAL. 

1.  Tha  notice  to  ba  given  to  the  creditor,  of  &e  seizure  of  property  aoder 

execution,  ia  no  pan  of  tha  pioeeedinga  which  a  purchaser  at  shoriff'f 
sale  is  bound  to  heed  or  examine.  It  is  for  the  benefit  of  the  debtor  id 
execution  €xdu$wdyt  and  may  be  waived  by  him  without  prejndiciDS 
the  rights  of  a  purchaser,  or  vitiating  his  title. 

Afc2>tmogAv.  Garland,  143. 

2.  The  object  of  notice  to  the  debtor  is,  ta  apprise  him  what  proper^  the 

sheriff  takea  in  execution,  and  of  which  he  claims  to  take  possessioa  by 
virtueof  the  aaiaure.  Ibid' 

3.  A  note  which  has  been  filed  in  a  court  of  justice  by  a  party  litigant  in  t 

suit,  cannot  be  seized  under  execution  ag^nst  a  third  party  who  has  no 
apparent  title  to  the  property  seized.  Price  v.  Emerson,  237. 

4.  By  the  terms  of  a  judicial  sale,  purchasers  were,  in  substance,  required  to 

take  the  property  subject  to  so  much  of  the  antichresis  as  might  be  doe, 
and  such  of  the  recorded  mortgages  as,  upon  investigation,  should  tara 
out  to  be  bond  fide.  Held:  Under  snch  description  of  the  interest,  iti 
value  was  altogether  undefinad.    It  is  tha  right  of  the  debtor,  under  the 
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law,  that  his  propertgr  thoirid  b%  wM  at  a  cartaia  price.  Here  the  price 
was  uDcertain-^it  was  not  seld  for  so  much  over  the  amoaot  of  mort- 
gages stated  in  the  certlficatest  bat  a  bid  for  so  mach  moDey,  subject  to 
such  amouots  as  might  be  bond  fUU  and  really  due  under  them.  The 
sale  was,  therefore,  defectiTe.  PtdcengiU  ▼.  Brown,  297. 

6.  In  judicial  sales,  there  must  be  a  definite  description  of  the  thing  sold. 
The  law  will  not  countenance  their  being  made  lotteries,  at  the  bidding, 
and  sources  of  confusion  and  strifo  afterwards.  Ibid. 

6.  Where  a  creditor  causes  a  sale  of  an  indefinite  and  uncertain  interest  in 

property ;  becomes  the  purchaser,  under  a  title  defectiTe  on  its  fiice ; 
takes  no  possession  of  the  thing  purchased,  and  no  ratification  of  the 
proceedings  is  shown  to  have  been  made  by  the  defendant  in  execution 
— in  an  action  by  the  purchaser,  restraining  a  mortgagee  from  the  en- 
joyment of  his  apparent  rights  in  the  property,  and  calling  upon  him  to 
account,  it  is  competent  for  the  mortgagee  to  set  up  the  defects  in  the 
judicial  sale  under  which  the  purchaser  daims.  Ibid. 

7.  The  sheriff,  on  a  mortgage  debt  against  A,  seised  under  execution  the 

mortgage  property  which  was  in  the  possession  of  B,  to  which  B  claimed 
title,  and  for  which  a  suit  was  then  pending  between  A  and  B.  Held  : 
That  the  purchaser  at  the  sheriff's  sale  acqi^ired,  not  the  property,  bat 
the  rights  of  A  lo  it.  The  plaintiff  should  have  proceeded  against  it  by 
hypothecary  action,  and  could  only  have  had  it  sold  after  the  demand  and 
othor  proceedings  necessary  to  render  property,  in  the  possession  of, 
and  claimed  by  a  third  person,  liable  for  a  ^ mortgage  given  by  another. 
Pratan,  J.  Levench  v.  Toby^  445. 

8.  J  sold  lots  to  W,  who  recorded  his  deed.    W  resold  to  J,  who  did  not 

record  Ms  deed.  J,  several  years  afterwards,  sold  the  lots  to  H,  who 
sold  them  to  T,  who  sold  them  to  plaintiff,  who  paid  taxes  upon  them, 
and  assumed  in  every  respect,  the  responsibilities  of  possession  and 
ownership.  The  titles  of  H,  of  T,  and  of  plaintiff,  were  duly  recorded. 
The  defendant  seized  the  lots  to  satisfy  a  judgment  obtained  against  W, 
after  the  plaintiff  had  acquired  title.  Plaintiff  enjoined  the  sale.  Held : 
The  failure  of  J  to  record  the  reconveyance  to  him,  was  cured  by  the 
subsequent  conveyances  and  possession  under  them ;  and  the  plaintiff's 
titie  was  valid  against  the  creditor  of  the  original  owner,  W. 

Buchanan  v.  Morgan  et  al.^  454. 

9.  Defendants  purchased  property  at  a  sale  made  to  effect  a  partition,  and 

alleging  that  there  were  informalities  in  the  action  of  partition  under 
which  the  sale  was  made,  refused  to  pay  the  price,  and  claimed  its 
recision.  The  parties  interested  in  the  partition,  offered  to  waive  the 
informalities,  and,  within  a  reasonable  time  to  be  allowed  by  the  court, 
to  ratify  the  sale.  Held:  The  parties  in  interest  could  alone  object,  and 
it  was  competent  for  tiiem  to  waive  the  informalities.  Held,  also  :  That 
under  the  authority  vested  in  the  court,  by  article  2042  of  the  code, 
leave  can  be  granted  to  them  to  waive  the  errors  and  ratify  the  sale 
within  a  reasonable  time  Chalon  v.  Walker,  477. 

10.  In  this  case  the  plaintiff  claimed,  under  a  sheriff's  adjudication  of  the 
property,  by  virtue  of  an  order  of  seizure  and  sale  via  executiva  ;  the 
defendants*  under  a  tax  collector's  sale  for  taxes.    Held:  That  the  tax 
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Mia  was  DulL  because  the  property  was  not  sold  for  die  amount  of  the 
special  mortgages  existing  upon  it.  Copley  v.  Hasson,  693. 

11.  That  the  hypothecary  action  was  not  necessary,  because  the  defendants 

were  not*  at  the  time  of  the  seizure,  in  the  actual  or  e? en  civil  possession 
of  the  property,  under  the  tax  sale.  Ibid. 

12.  That,  as  between  mortgagor  and  mortgagee,  tiie  property  was  dearly 
mortgaged  by  the  procet  verbal  of  sale.  Ibid^ 

13.  A  person  who  buys  a  lease  at  a  judicial  sale,  is  not  entitled  to  recover 
rent  accruing  after  the  sale,  out  of  the  funds  produced  by  the  sale. 

Gauche  t.  Trautmaih  610. 

14.  A  party  who  procures  a  sale,  will  not  be  permitted  to  complain  of  any 
amlHguity  in  its  terms.  IbicL 

15.  Defendant  pointed  out  to  the  sheriff,  for  seizure  under  two  executions, 
property  which,  he  stated  at  the  time,  was  fiir  more  than  sufficient  to 
satisfy  them.  The  sheriff  seized  it  under  those  executions,  and  under 
that  of  plaintiff  at  the  same  time.  Held  :  We  are  not  prepared  to  say, 
that,  under  the  circumstances,  the  defendant  was  entitled  to  notice  of 
seizure.  Tfu/mpson  ▼.  Barrott,  669- 

SERVITUDE. 

1.  The  iall  of  lands  fronting  on  the  water  courses  in  Louisiana,  is  from  the 

river  to  the  swamps  behind ;  the  natural  drain  is,  therefore,  from  the 
front  to  the  rear,  and  the  right  to  drain  them  to  the  rear  by  means  of 
ditches,  cannot  be  doubted ;  but  that  right  should  be  exercised,  so  as  to 
cause  no  injury  to  others  without  necessity.  The  owner  of  front  lands 
cannot,  therefore,  by  artificial  drainage,  accumulate  the  water  in  the  rear 
of  his  field  in  a  much  larger  volume,  than  if  suffered  to  flow  naturally, 
and  thereby  impose  a  more  burdensome  servitude  on  the  lands  of  the 
proprietor  below.  Becknell  v.  WeindJial^  S91. 

2.  The  servitude  of  way  never  extends  beyond  the  breadths  of  the  street 

adjoining  the  property  entitled  to  it.     Bo»U  J»    Xiques  v.  Bujac^  498. 

3.  Where  a  person  owned  adjoining  lots,  and  made  doors  and  windows  in  the 

wall  which  divided  them,  a  purchaser  of  one  of  the  lots,  at  the  succession 
sale,  cannot  claim  the  door  and  window  openings  as  a  right  of  servitude. 
The  purchaser  acquired  the  wall,  in  common,  and  the  previous  destina- 
tion pere  de  famille,  resulting  from  the  openings,  was  abrogated  by  the 
sale.  Fuk  v.  Haber,  652. 

4.  The  servitude  of  passage  claimed,   is  not  a  continuous  servitude,  and 

could,  under  no  circumstances,  result  from  the  destination  of  the  pert 
defamiUe.  Ibid. 

SEQUESTRATION. 

1 .  Where  the  debtor  is  present  and  subject  to  the  jurisdiction  of  the  court, 

his  creditor  cannot,  simultaneously  with  an  action  for  the  recovery  of  his 
debt,  have  a  general  sequestration  of  his  property,  nor  restrain  him  by 
injunction  in  the  exercise  of  the  rights  of  ownership. 

The  United  StaUsY.  Smith,  185. 

2.  When  one  sues  for  the  possession  of  real  property,  in  order  to  obtain  a 

writ  of  sequestration,  he  must  allege  that  he  has  been  evicted,  through 
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viotoiiee,  or  tint  he  hw  rewon  to  ai^reheod  that  the  defendant  will  make 
uae  of  hki  poaeaaion  to  diiapidale  or  to  waate  the  fraita  of  the  property. 
C.  P.  275.  Copley  v.  Bonner,  578. 

3.  The  pioeeedMig  by  aeipieatralion  ia  a  harsh  remedy,  and  when  aaed  gut 
without  anffident  canse,  the  party  whose  property  ia  taken  ahoiild  have 
adequate  redress.  Boardman  ▼.  OlenHi  581. 

SHERIFF. 

1.  The  aheriff  charged  two  dollars  per  diem  for  taking  care  of  real  property. 
The  district  judge  redaced  the  amount  to  one  dollar  per  diem.  The 
sheriff  appealed.  The  law  provides  no  compensation  to  the  sheriff  for 
taking  care  of  real  property.  Held:  The  amount  allowed  was  warranted 
by  the  evidence.  Towneend  v.  PalfM,  217. 

9.  By  the  Court :  It  seems  to  us  that,  under  the  constitutional  provision, 
[art.  71]  we  are  not  authorized  to  revene  the  judgment  of  the  district 
court  unless  we  should  find  it  to  be  contrary  to  evidence,  aa  in  any  ordi- 
nary action.  Ibid. 

3.  When  the  sheriff  finds  the  judgment  too  vague  and  uncertain  to  enable 

him  to  execute  a  writ  of  possession,  he  cannot  have  recourse  to  the 
eaamination  of  witnesses.  As  was  held  in  the  case  of  Williama  v. 
Kelso,  7  L.  R.  408,  that  would  be  a  new  trial  of  the  case  before  the 
aheriff.  Copley  v.  Bonner,  578. 

4.  The  aheriff  is  the  proper  officer  to  mke  a  seizure,  at  the  suit  of  a  third 

party,  of  money  which  he  has  received  under  execution.  The  coroner 
is  not  competent  to  make  the  seizure  in  such  a  case. 

Pvrvis  V.  Breed,  636. 

5.  A  judgment  creditor  required  the  sheriff  to  execute  a/,  fa.  on  certain 

property,  and  gave  an  indemnity  bond  4n  favor  of  the  sheriff,  in  which 
they  and  their  sureties  bound  themselves  to  save  him  harmless,  defend 
all  suits  that  might  be  brought  against  him,  and  pay  all  damages  and  judg- 
ments that  the  sheriff  might  be  made  liable  for  in  consequence  of  the 
seizure  and  detention  of  the  goods  taken  in  execution.  A  person  who 
cliumed  the  property,  sued  the  judgment  creditors  and  sheriff  for  dam- 
ages on  account  of  the  seizure.  The  judgment  creditors  employed 
counsel  to  defend  the  suit.  Held :  The  sheriff  had  a  right  to  select  his 
own  counsel,  and  under  the  bond,  the  judgment  creditors  and  the  securi- 
.  taes  on  the  bond  were  liable  for  the  payment  of  the  fee. 

Stewart  v.  Lapsley,  641. 

6.  The  plaintiff  obtained  an  attachment  against  the  defendant,  but  the  sheriff 

did  not  take  actual  possession  of  the  property  under  the  writ,  and  no  act 
of  possession  by  him  or  his  successors  is  shown,  for  five  years  after  its 
return.  About  five  years  after  that  time,  the  attaching  creditor  had  a 
curator  ad  hoe  appointed  to  defendant,  obtained  judgment,  and  seized  the 
tots  under  an  execution.  In  the  meantime,  and  within  two  y  ears  from 
the  date  of  the  attachment,  defendant  sold  the  property,  and  it  passed 
into  the  handa  of  purchasers  who  were  ignorant  of  the  attachment. 
Held :  The  law  required  that  the  sheriff  should  have  seized  and  detained 
the  property ;  that  he  and  his  successors  should  have  taken  charge  and 
kept  poaseaaion  of  it ;  and  for  the  failure  of  Goodrich^  the  attaclung  credi- 
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1.  TIm  bark  TemieMee,  oo  h0r  umal  id  New  Oriens  firom 
deliverad  « iramlMr  of  cmIu  of  wine  whieh  had  beeo 
mdwator.  Sheliad  praviotulf  cviiad  acugoofludto] 
■ftor  dkehnfiog,  wss  aomped  and  fimad.  Oo  her  voyage  to  New 
Orlaaaa,  aba  aoeoooterad  atormy  waadier,  whidi  caawd  her  to  kik. 
Held:  Thai  the  vaaaalwaa  liable  fiir  the  damagocaaaad  by  the  kii  bat 
oat  for  that  canaed  by  the  water.  Tame$9ew.Tardot,». 

5.  loeaaeofahipwrackt  where  the  earp>  ia  in  eoDdition  to  re-ahi|N  aad  whse 

the  maaoa  of  traoaportatioD  cao  be  prDcured  within  a  reaaomblatiaie,  tbi 
maarar  hae  no  lepJ  rifht  to  aell;  it  ia  hia  dnty  to  forwaid  the  cai|D  to  ill 
portofdeatioation.  Rugdy  ▼.  Smn  Muimal  huuramee  Co-,  279. 

3.  Where  there  ia  a  lepl  joalificatioD  Ibr  the  maater  to  aeU  the  cargo,  jitit 

ia  hie  dnty  to  give  anch  notice  aa  wiD  warn  tiie  pnUic  of  the  tiaie  nd 
nanner  of  the  eale.  Bid, 

4.  In  otdlnary  caaea,  a  captain  signing  a  bin  of  kdtng,  ia  oonaiderBd  ••  nffn% 

aa  the  agent  of  the  ownen  of  the  veaael,  and  being  an  act  dona  widnn  the 
acope  of  hia  anthority  aa  maater,  hia  contrMt  ia  binding  npon  the  owoan. 
The  contract,  nnder  the  bill  of  lading  ia,  to  tnnaport  the  goods  niely  to 
the  pbce  of  deatination,  and  there  deliver  them  to  the  conaigneee  or  thiir 
Older.  Thia  dnQr  muat  be  performed,  nnlesa  its  performance  be  pre- 
vented by  the  happening  of  the  excepted  perils.  If,  under  the  premiie 
of  extreme  neceaaity,  a  sale  of  the  cargo  becomes  neceasary,  stiD,  the  pro- 
ceeds of  sale*  aflter  dedacting  the  contribotive  ahare  for  general  tveng* 
and  other  lawful  chargea,  must  be  accounted  for,  to  the  owners  of  Ae 
goodst  by  the  captain  and  owners  of  the  vessel.    Slark  v.  Broomt  337. 

6.  A  bill  of  lading,  by  leical  implication,  annonncea  the  liability  of  the  owner  of 

the  ship,  and  thia  liability  cannot  be  excluded  by  an  extriosic  fact,  not 
communicated  to  the  shipper.  Where,  therefore,  the  shipper  received 
biOs  of  lading  in  the  usual  form,  in  the  absence  of  evidence  to  the  ooo- 
trary,  he  may  justly  be  considered  aa  looking  to  the  usual  responsibiii^, 
to  wit,  that  of  the  captain,  tlie  ahip  and  the  ship-owner.  ^' 

6.  By  the  Court :  •'We  think  it  clearly  resulto,  that  it  (the  charter  party)  wif 

a  contract  to  carry,  for  a  stipulated  reward,  all  such  goods  up  to  the 
extent  of  the  ship's  capaciQr,  aa  the  charterer  should  faroisb,  and  lach 
paaaengers,  up  to  a  certain  number,  as  he  could  furnish;  but  that  Um 
possession,  command  and  navigation  of  the  ship,  remained  in  the  ownen, 
through  the  masters  and  mariners  appointed  and  paid  by  them;  and  tbit 
the  responsibility  for  the  safe  delivery  of  the  cargo,  saving  such  JosMS  ai 
might  arise  from  excepted  perils,  rested  upon  the  master  and  the  own- 
ers.'* ^' 

7.  Where,  therefore,  the  vessel  was  stranded,  and  the  maater  sold  the  caf|Oi 

and  appropriated  a  part  of  the  proceeds  for  the  maintenance  of  the  paiMS- 
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gen,  aod  for  their  trrasportatioD,  irader  what  ha  regarded  the  anthorilj 
of  the  pasBenger'fl  act  of  12  and  13  Victoria,  it  was  held,  that  the  ship- 
owner was  liable  to  the  freighter.  Ibid, 
8.  A  vessel  had  made  a  safe  voyage  from  Turk's  Island  to  New  Orleans. 
Held :  That  it  was  not  necessary  for  the  plaintiff  to  show,  affinnatif  ely, 
that  she  was  seaworthy,  and  provided  with  men  and  provisions,  and  every 
other  requisite  for  such  a  voyage.               Staekpole  v.  n^te^Aam,  678. 

See  ItmnnBO^-^MeDotoellY,  Sun  Mutual  JntunmeeCo^,  684. 
See  Duntgee— Pdor/  Rimer  Nearigation  Co,  v.  DaugUusy  S31. 

SLAVES  AND  SLAVERY. 

1.  The  temporary  residence  of  a  slave,  even  with  the  consent  of  the  nMWt«r, 
.    in  a  foreign  conntry,  does  not  entitle  the  slave  to  freedom  after  his  volan- 

tary  return  with  the  master  to  a  State  where  slavery  exists. 

Lizaj  e.  to.  v.  Puissant^  80. 

2.  Although  the  master  of  a  slave  may  have  lost  his  right  of  dominion  over 

him,  by  receiving  from  him  a  sum  of  money  for  his  emancipation,  and  by 
permitting  him  to  enjoy  his  liberty  for  more  than  ten  years  ;  the  act  of 
emancipation,  passed  according  to  the  forms  of  law,  can  alone  give  the 
sdfre  the  9tatiu  of  a  free  man,  which  he  must  have  before  he  can  prose- 
cute in  a  court  of  justice,  any  claim,  except  his  claim  for  freedom. 

Baker,/,  m.  c,  v.  Tabcr,  556. « 

3.  He  may  appear  in  court  to  claim  his  freedom  before  emancipatbn. 

Ibid. 

4.  The  master  may  claim,  in  his  own  name,  the  benefit  of  any  contractt  and 

the  damages  resulting  from  the  breach  of  any  contract  entered  into  by  the 
slave,  not  emancipated  according  to  the  forms  of  law.  lbid» 

6.  The  right  of  the  master  to  claim  the  services  of  his  slaves  may  cease,  but 
his  duty  to  protect  them,  terminates  only  with  their  life.  Ibid* 

See  Dtmages— lVitfia«Mo»  v.  Nortcut  393. 
See  StIe-~Carme2ttev.  Laeaze,  699. 

STATUTES. 

1.  Previous  to  the  act  of  March  10th,  1852,  our  laws  expressly  prohibited 

every  person  from  practising  the  profession  of  a  physician  or  apothecary, 
or  that  of  midwifery,  without  a  special  license  granted  by  the  medical 
board,  or  a  diploma  from  the  University  of  Louisiana,  and  imposed  a  fine 
upon  all  persons  so  offending,  for  the  benefit  of  the  Charity  Hospital. 

Q^arlea  v  Evans,  543. 

2.  The  act  of  March  10th,  1852,  authorized  any  person  with  a  diploma  from 

a  chartered  medical  college  in  the  United  States,  to  practice  medicine 
without  license,  and  to  charge,  demand,  and  receive  fees  for  visits,  dEC: 
and  repealed  the  prohibiting  and  penal  l^ws  not  consistent  therewith. 

Ibid. 

3.  The  repeal  of  a  penal  statute  prevents  a  penalty  or  fine  from  being 

enforced,  but  does  not  render  a  contract  made  in  defiance  of  law  valid, 
nor  does  it  g^ve  any  rigiht  of  recovery  on  such  a  oootnet.  Ibid. 


STATUTES  {QmUmei^. 
4.  Tha  nurepedad  profino  oTmc.  4tli  of  Aeaekof  teUlk  ll«Rh»l81C 
odIj  rafiofTM  the  pflfwa  eoiBiBg  witiiiB  ilifiran  tiM  iBB  cr  ponl^da^^ 
mUia  aeC  lU. 

860  Paiidi  of  OaibotBe—ir^i^  t.  Wt^er,  ML 
See  CrioiMl  hww-^City  tf  Htm  Odtaau  t.  JfiO^,  C51. 
See  GriniBil  L&w— JBtateT.  Cewi^jr.  S7S. 

SUBSTITUTIONS  AND  FIDEI  COMMISSA. 

1.  There  is  neither  a  snbilitntioD,  nor  pUi  ttommUMwm^  in  «  wiD  to  the  U- 

lowiog  effect :  *•  In  cooaeqaence  of  the  affectioa  I  bear  to  niy  gp«d 
niece,  A,  a  child  whom  I  ha?e  brought  op,  and  who  has  alwiji  tik« 
care  of  me,  I  give  and  beqneath  the  whole  of  mj  proper^,  after  w^ 
debt!  are  paid,  wiUing  that,  at  my  deceaae,  my  executor  shaO  pat  llw 
said  legatee  in  poMeasion  of  my  land  and  slaves ;  that  the  whole  dai  be 
-  administered  and  preserved  in  kind  by  my  ez^cntor,  fiur  the  best  iatanrti 
of  the  said  legitee,  until  she  sfaaU  have  attsined  the  age  of  majoii^,  «r 
have  married."  The  evidence  ahowiag,  that  the  le^ttee  was  of  ^ 
when  the  testatrix  died.  Mc^  v.  £niaa^  51. 

2.  The  trust,  created  by  the  testator,  was  not  uncoupled  with  an 

the  trustees  and  their  descendants,  all  had  a  direct  interest  in  the  I 
The  effect  of  such  a  bequest  is  not  merely  to  create  a  perpetoity;  it 
contains  an  indefinite  series  of  prohibited  substitutions.    RmU  J. 

Smceestion  of  FrankUn,  395. 

3.  The  bequest,  by  Franklin,  to  his  brothers  and  their  heirs,  forsvsr,  is 

trust,  of  certain  property,  the  revenues  to  be  employed  in  estabfisfaing 
and  maintaining  an  academy,  in  Tennessee,  to  be  auperinteaded  bf  te 
magistrates  of  Sumner  county,  and  their  successors  in  office,  dEc.,  &b., 
establishes  a  tenure  of  property  unknown  to  the  lawn  of  LoniBiatt8,bigUy 
inconsistent  with  their  spirit,  creating  an  entail,  and  subatsntial^  iafoinqg, 
in  a  very  aggravated  form,  a  prohibited  >iMc(mnitMiiai  and  sobstitation. 
Slidell,  J.  Bid. 

4.  A  trust,  as  attempted  to  be  created  by  this  will,  is  a  right  in  equity,  to  the 

beneficial  enjoyment  of  lands  and  slaves,  of  which  the  legal  title  is  ia 
another  person.  I  am  not  awaro  of  any  trust  created  in  Louisiana,  wbich 
has  been  recognized  as  a  legal  tenure  adversely  to  third  persons  haviiig 
an  interest.    £iwtu,  C.  J.  Rid. 

5.  The  framers  of  our  code  never  contemplated  to  abolish  naked  trasis, 

unooopled  with  an  interest,  which  were  to  be  executed  immediatelj 
EuBiiSf  C.  J.  IM. 

6.  A  man  has  no  more  power  to  create  new,  or  prohibited  modes,  of  coovef- 

ing  property  by  will,  than  he  has  by  sale,  or  by  donation  vUer  vim. 
Between  parties,  they  may  hold  their  property,  by  any  tenun  or  tenns 
they  please;  but,  as  to  the  establishment  of  titles  affecting  the  proper^ 
itself,  there  is  no  power  in  man,  out  of  the  law ;  nor  has  sodetf  anj 
interest  in  attempting  to  carry  into  effect  the  conceits  of  the  dead,  to  tfas 
disturbance  of  the  rules  of  public  order  and  policy  which  regulate  the 
living.    Eusdtf  C.  J.  IMd. 

7.  The  term,  snbstitatiDD,  eaabneei  the  owaership,>aBd  not  the  admiaistn- 

tion  of  property^.    It  ittphea,  that  one  ahould  hold  the  pm|wt>y  6r 
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BMllitf,  dmmg  lUa,  aadtnasnil  it  to  him  at  hii  dealib.  It  it  very  simi- 
lar, ID  ita  effects,  to  the  entail  of  the  Engliah  hiw.  To  eonatitate  a  aab- 
atitatieB,  the  donee  must  be  charged  to  preserve  the  property  nntU  hla 
death,  and  then  retom  it  to  the  substituted  heir  or  legatee.  FrankUn 
did  not  give  the  third  of  his  paoperty  to  his  brothers,  under  a  charge  to 
preserve  and  return  it  to  their  heirs.  His  brothers,  and  theur  heirs, 
were  merely  appointed  to  take  charge  of,  and  administer  it,  for  the  semi- 
nary of  leaning,  in  Tennessee.    Preaion*  J.,  dissenting.  Ibid. 

.  8«  Afidei  cammi§9umt  is  created,  where  property  is  given  to  one,  for  another, 
to  vest  in  the  htter,  immediately,  at  a  given  period,  or  upon  a  condition. 
The  wOl  does  not  contain  a  fidei  commUsum,  because  the  property  was 
not  given  by  Fra$Mm  te  his  brothers,  lor  the  literary  institution, 
but  was  given  to  the  insdtntion  itself;  and,  the  title  remained  in  the 
snecesnon  of  Frankitii,  until  the  seminaiy  was  incorporated.  Pre$Um^ 
J.,  dissenting.  Ibid. 

9.  Article  1507  of  the  Civil  Code,  when  adopted  in  the  code  of  1806,  was 
not  intended  to  introduce  new  principles  of  law  into  Louisiana,  but 
merely  to  recognize  the  existing  law ;  and  no  other  than  substitutions, 
and  fieUi  commtMa,  previoudy  ufUawJvl^  were  prohibited  by  it  Preston^ 
J.,  dissefiting.  Ihid. 

10.  Substitutions,  which  changed  the  order  of  descents,  and  fostered  pride 
and  laziness,  and,  abstracted  property  from  commerce;  and, j£<i«i  eom- 
mwM,  by  which  one  held  property  for  another,  who  was  inc^wble  of 
receiving,  or  for  an  unhiwful  purpose,  which  were  prohibited  by  the  bw 
of  Spain,  in  force  in  1808,  were  the  substitutions,  wad  fidei  eomndiia, 
which  the  jurisconsults,  who  framed  the  code,  declared  are^  and  resiom, 
prohibited.    PruUm^  J.,  dissenting.  Ibid. 

SUBROGATION, 

1.  Where  the  endorser  pays  a  judgment,  which  has  been  rendered  both 

against  himself  and  the  drawer,  he  is  subrogated  by  law  to  the  rights  of 
the  judgment  creditor.    C.  C.  2157.  Succession  of  Dorgey,  34. 

2.  It  is  not  necessaiy  for  the  assignee  of  a  claim  to  affix  her  signature  to  the 

act  of  assignment  and  subrogation ;  the  institution  of  a  suit  upon  the  act 
is  a  sufficient  acceptance  of  it.  Brusle  v.  Jlumuiif  349. 

SUCCESSION. 

1.  The  interest  of  ^e  mother  in  the  estate  of  her  deceased  child  must  be 
governed  by  articles  899,  900  of  the  Civil  Code  which  treat  of  inheri- 
tance, and  not  by  article  1481,  which  treats  of  donations.  Tliat  inter- 
est, therefore,  is  one-fourth  and  not  one-third  of  the  child's  estate. 

Choverw,  Clarke^  179. 

9.  A  part  of  the  heirs  cannot  claim  to  be  put  in  possession  of  the  entire 
estate,  to  the  exclusion  of  the  other  heirs,  on  the  ground  that  the  latter 
were  indebted  to  the  deceased  at  the  time  of  his  death,  in  an  amount 
exceeding  their  share  in  the  succession.  Twmer  ▼.  Turner^  216. 

3.  Oreditora  of  a  succession  oug^t  not  to  be  delayed,  after  the  brief  interval 

prescribed  by  the  law  for  the  payment  of  their  claim,  on  the  ground  that 
the  interest  of  leg^ees  would  be  benefited  by  doing  so.    On  the  applica* 
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tionof  a  creditor  who  m  nnneceMufly  dekjed,  tfae  court  will  oidert 
mIo  of  propertj  to  pay  tfaa  debt. 

Union  Bank  w.  7%e  Exeenianof  MeJhnogh,  231. 

4.  By  the  Court :  At  the  estate  it  admitted  on  all  hands  to  be  eoormonaly 

rieh,  there  seems  no  objection  to  proTidingibr  the  payment  of  tfaia  psr- 
ticnlar  creditor,  without  directing  the  nsnal  formality  of  a  tableanof  dis- 
tribation.  1^. 

5.  UntU  the  universal  legatee  makes  himself  a  party  to  the  Boit,  tbe  act  of 

the  executor  in  defendmg  it,  is  binding  upon  the  former. 

Coulter  r,  CresnoeU,  367. 

6.  Special  legacies  are  not  lo  be  paid  out  of  the  portion  of  the  forced  faein; 

and,  where  a  sum  is  given  by  the  husband  to  die  wife,  in  lieu  of  her 
interest  in  his  raccession,  it  is  a  charge  upon  his  general  estate.  Pra- 
ion,  J.,  dissenting.  SucceMwmof  Franklin,  335. 

7.  An  error  in  an  inventoiy  of  the  effects  of  a  succession,  may  be  comcted. 

Succession  of  Pipkin,  617- 
SUPREME  COURT. 

1.  There  are  some  things,  that  pass  before  the  eye  of  a  district  jodge,  whidi 

cannot  be  preserved  in  evidence,  and  I  will  not  disregard  entirely  the 
impressions  arising  from  them  when,  in  his  written  opTnion,  they  are 
declared.  In  the  Matter  of  Celina,  Cyrot  GenUs,  Opponent,  162. 

Per  Slidell,  J.    Eustis,  C.  J.,  concurring. 

2.  I  cannot  consider  the  appearance  (conduct  and  manner)  of  Qentei,  in  the 

district  court,  as  it  is  not  presented  in  the  form  of  testimony.       Ibid, 
Per  Preston,  J.    Rost,  J.,  concurring. 

3.  Tbe  Supreme  Court  will  not  grant  a  mandamus,  where  it  does  not  appear 

that  the  subject  matter,  with  respect  to  the  amount  involved,  folia  within 
its  jurisdiction. 

StaU  V.  District  Judge  of  the  Parish  of  Jefferson,  184. 

4.  Where  the  interest  of  the  applicant  appeared  to  be  less  llian  three  huodred 

dollars,  the  Supreme  Court  refused  to  entertain  an  application  for  a 
mandamus. 
StaU  V.  The  Judge  of  the  Fifth  DistriU  Court  of  New  Orleans,  289. 

5.  The  petition  charged  that  the  plaintiff  sold  and  delivered  property  to  the 

defendant  for  cash,  and  that  defendant  removed,  disposed  of,  orconcealed, 
or  covered  the  same  in  such  a  manner,  that  plaintiff  could  not  render 
said  property  liable  for  the  price.  It  prayed,  also,  for  his  aireat  and 
punishment  The  jury  gave  judgment  for  the  sum  claimed,  bat  dis- 
missed the  charge  of  fraud.  By  the  Court :  This  is  a  civil  remedy,  of 
such  a  highly  penal  character  that  we  should  never  feel  authorized  to 
convict  the  debtor  of  the  fraud,  and  punish  him  with  impriaooment. 
which  might  extend  to  three  yesrs,  without  the  verdict  of  a  jury.  And, 
although  we  may  remand  the  cause  for  a  new  trial,  if  any  errors  of  law 
had  occurred  in  the  progress  of  the  trial,  we  are  unable  to  do  so  for  differ- 
ing with  the  jury  as  to  the  effect  of  the  evidence  alone. 

Thompson  v.  Chapman,  257. 

6.  The  Supreme  Court  will,  if  possible,  avoid  coming  in  conflict  with  the 

district  courts,  by  writs  immediately  directed  to  them  to  perform  their 
duties.  StaUw.  Roger,  382. 
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7.  lo  this  case  the  de&Dduito'  officen  had  nef^eetad  the  defence;  the  trial 

was  ex  parte;  the  right  of  the  pteintiff  to  recover  doubtful.  The  cause 
was  therefore  remanded.  Haesard  ▼.  Munieipality  No.  2,  495. 

8.  This  court  cannot,  upon  an  appeal,  reexamine  the  decision  of  a  district 

judge  upon  a  question  of  fact,  such  as  whether  due  diligence  has  been 
used  to  procure  the  attendance  of  a  witness.        StaU  v.  White^  531. 

9.  The  Supreme  Court  seldom  interferes  with  verdicts  on  questions  of  fact. 

Oandy  ▼.  Taintory  540. 

10.  When  a  continuance  is  refused  bj  a  district  judge,  the  Supreme  Court 

will  not  disturb  the  judgment  rendered,  even  when  the  correctness  of 
the  particular  ground  on  which  the  judge  a  quo  placed  his  refusal,  is 
doubtful,  provided  the  court  be  satisfied  that  there  was  another  valid 
ground  for  the  refusal  of  the  continuance,  presented  by  the  party  opposing 
it.  Vaideny.  Abney^  575. 

11.  Plaintiff  has  the  right  to  offer  evidence  to  rebut  the  plea  of  prescription, 

and  when  the  plea  is  filed  in  the  Supreme  Court,  the  cause  will  be 
remanded  fi>r  a  new  trial.  Suydam  v.  Kinney ,  621. 

SURETY. 

1.  The  plaintiffs  were  the  sureties  of  an  executor  in  the  State  of  Arkansas. 

They  took  steps  there  to  be  relieved  from  their  suretyship,  upon  which 
the  executor  placed  in  their  hands,  as  an  indemnity,  several  of  the  slaves 
belonging  to  the  succession.  He  afterwards  fraudulently  obtained  pos- 
session of  the  slaves,  and  sold  them  firaudulently  to  the  defendant. 
Held :  Ist.  That  the  sureties  had  such  a  right  in  the  property,  as  to 
maintain  an  action,  against  mere  spoliators.  2d.  That  they,  also,  had 
the  right  to  maintain  an  action,  as  against  the  defendants,  upon  a  forfeited 
bond  for  the  delivery  of  property  sequestered,  although  there  had  been 
administrators  appointed  for  the  succession,  both  in  Arkansas  and 
Louisiana.  /oAfwonv.  Imboden^  110. 

2.  Garland  was  arrested.    He  was  released  on  gifing  bail  bond,  with  Beadt 

as  his  secnrity,  conditioned  that  he  should  not  depart  from  the  State  for 
the  term  of  three  months,  without  leave  from  the  court.  Garland  left 
the  State  without  the  leave  of  the  court  and  within  the  term,  but  re- 
turned shortly  after  its  expiration.  The  question  was,  whether  the sureQr 
was  bound.  Ftmda  v.  Beach,  213. 

3.  Preston,  J.,  held,  that  the  surety  was  discharged,  on  the  ground  that  the 

bond  was  not  intended  to  prevent  a  temporary  absence,  but  a  permanent 
departure  by  the  debtor,  without  making  a  surrender  of  his  property. 

Ibid. 
SlidelJ,  J.,  concurred  in  the  decree  of  Preston,  J. 

4.  Eustis,  C.  J.,  with  whom  Rost,  J.,  concurred,  held,  the  surely  was  bound, 

the  condition  of  the  bond  being  broken.  Ibid. 

•  5.  A  surety  on  such  a  bond,  after  its  condition  has  been  broken,  and  after 
judgment  has  been  rendered  against  the  principal,  cannot  be  allowed  te 
falsify  the  affidavit  under  which  the  proceedings  were  instituted.     Ibid. 
6.  The  neglect  of  one  officer  of  the  State  to  do  his  duty,  does  not  excuse 
the  de&lcatk>n  of  another  or  discharge  his  securities. 

Bmcan  v.  SiaU  ofLouinana^  377. 
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7.  A  firil  aguiMt  the  fnrallM  apoB  «d  wAmhmtntat^  baad  wfll  fm  i 

iiiileOT  tfaera  be  a  judgmeiit  agniitt  the  adfliiiiirtnlDr,  or  Im  be  made  a 
puty  defenduit  FM|iit  ▼.  Sawyer,  551. 

8.  "niii  rait  was  bnmglit  tgdurt  fha  lurBUei  vpan  la  appeal  bmd.    Per 

Cmriam:  The  appeai  waa  dJmniBwd  becaaaa  fhmm  irm  wo  ^gai  aider ef 
appeal  wfaieli,  in  legal  iatondiiieat,  iae^oivaleiitlaaDoider  atafl;  and 
withovcaochaaevder,  theeleikliadiiaavtfaoficytotdmtlwboBd.  The 
maimif  tbat  ia  whaterer  manner  a  man  binda  himaeK  he  ahafl  ramam 
baaad,  m  nol  applicable  to  a  eaae  of  dna  kind.      Sean  ▼.  Satnk,  539. 

9.  The  MabOlly  of  aoretiea  npon  jndieial  booda,  ia  fzed  bjr  die  kv  which 

anthoriaea  die  taking  of  the  boDda.  l&id. 

10.  Pkiotiir  waa  one  of  the  two  anratlea  npen  a  note  ande  in  Geofgia,  and 

placed  in  the  handa  of  a  tniatee.  He  afletwaida  paid  tibe  note  and 
hwHighi  tUa  anit  againathia  co-anre^  and  the  maker  of  the  note.  Hdd; 
That,  the  plaintiff  haiing  paid,  withoat  being  aoed,  and  wifhont  infiann- 
ing  the  principal  debtor,  no  eqnity  enala  in  hia  finror ;  and  the  eaae  mvt 
be  determined  aa  if  the  troatee  himaelf  waa  aeeking  to  anlMnee  llie  trait 
againat  the  defendants.    C.  C.  3025.  Gates  ▼.  Benfroe^  569. 

11.  A  aurety  upon  a  delirery  bond  taken  under  the  atatnte  of  1842,  mtj  wffSL 

himaelf  of  the  defect,  that  there  waa  no  aeal  of  the  oonrt  upon  dia 
OKecntioQ  in  the  handa  of  the  ahwiff  at  the  time  the  bond  waa  taken. 

King  W.Baker,  570. 
19.  A  aarety  npon  anch  a  bond  may  avail  himaelf  of  all  the  meanaefdefence 
^  hia  priDcipal,  which  do  not  reault  from  the  condition  or  peraonal 
incapacity  of  the  principal.  IhitL 

13 .  A  anrety  cannot  be  bound,  aa  a  genmral  rale,  under  more  oneiooa  eonditkma 

than  hia  principal.  Ibid, 

14.  The  rale  that,  in  whatever  manner  a  party  chooaea  to  bind  himaeU;  he  ahafl 

be  held  to  be  bound,  doea  not  apply  to  judicial  booda.  In  audi  caaea  a 
sheriff  haa  no  power  to  take  any  other  bond  than  that  which  he  ia  author- 
ised  by  bw  to  take.  &id> 

15.  The  bond  of  a  aheriff  and  Stato  tax  collector  ia  not  a  bond  lor  a  aum  of 

money,  but  a  bond  for  the  performance  of  official  dutiea,  and  if  the  dntiee 
are  not  performed,  each  of  the  auretiea  ia  bound  to  the  full  amount  lor 
which  they  have  obligated  themael? ea.        Copley  ▼.  Dinkgrave,  595. 

16.  The  6th  aection  of  the  Act  of  1847,  providing  that  in  no  eaae  aecniitieB 

shall  be  liable  for  each  other,  or  beyond  the  amount  for  which  each  one 
may  obligate  himaelf  io  the  bond,  ia  very  fior  from  aaying  that  they  ahall 
not,  in  every  eaae,  be  bound  for  that  amount.  IMd* 

17.  If  the  obligation  of  each  aurety  ia  to  be  aacertained  without  regard  to  that 

of  the  othera,  they  atand,  ao  fiir  aa  the  Stato  ia  concerned,  aa  if  only  ene 
of  them  had  aigned  the  bond,  and  in  that  eaae  the  party  aigping  would  be 
liable  to  the  fall  amount  of  hia  obligation.  Ibid, 

16.  The  auretiea  upon  the  bond  of  a  collector  of  taze8,caanot  avail  themaehrea  of 
any  finud  committod  by  him.  Ibid. 

1 9.  There  ia  nothing  in  the  act  of  1847  auapending  the  operation  of  the  penalty 
which  it  impoaes  on  collectora  of  Stato  taxea,  who  fiul  to  account,  ibid. 

30.  The  63d  aection  of  the  Act  to  provide  a  revenue  ftr  the  anpport 
of  the  Qovemment  of  the  Stato,  ordaina,  that  if  any  tax  collector  afaaU 
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neglect  or  fail  to  pay  into  the  treaaory  the  amount  due  by  him,  and  to 
obtain  the  treasurer's  receipt  therefor,  he  shall  forfeit  the  commission 
allowed  to  him  by  law.  lind. 

21.  An  agreement  to  give  time  to  the  principal,  which  will  discharge  the 

sureties,  under  the  laws  of  Mississippi,  must  be  a  positive  and  binding 
agreement,  with  the  principal,  for  a  definite  time,  based  upon  a  valuable 
consideration,  sufficient  to  tie  up  and  restrain  the  creditor  during  the 
time  for  which  the  indulgence  is  given ;  and  the  consideration  must  be 
such  that  it  can  be  enforced  in  a  court  of  justice. 

Bacon  v.  Dalgrean^  599. 

22.  Where  the  principal  debtor  is  discharged  the  surety  is  also  discharged. 

Preston^  J.  IMd. 

23.  A  surety  on  a  note,  when  sued  in  Louisiana,  cannot  defeat  the  action  by 

showing  that  the  principal  debtor  had  sustained  a  plea  of  the  statute  of 
limitations,  to  an  action  brought  on  the  same  note  in  Mississippi.      Ibid. 

24.  A  surety,  in  exercising  his  right  to  point  out  for  discussion,  the  property  of 

the  principal  debtor,  is  not  restricted  to  the  property  within  the  juris- 
diction of  the  court  that  rendered  the  judgment.  He  may  point  out 
any  property  having  the  requisite  conditions,  within  the  limit  of  the  State. 

Hillyi.mUet^Tl. 

25.  A  creditor  ought  not  to  be  subjected  to  a  troublesome,  difficult,  and  pro- 

tracted discussion  of  the  property  of  the  principal.  The  law  saoposes, 
that  the  property  designated  is  in  a  condition  to  be  made  availa^e  to  Che 
creditor  for  the  payment  of  his  debt.  tbid. 

26.  A  surety  who  requires  the  creditor  to  discuss  property,  must  describe  it  so 

particularly  as  to  enable  the  creditor  fully  to  understand  its  situation, 
extent,  title,  and  condition.  Ihid. 

27.  The  plea  of  discussion  can  be  made  but  once.  Ibid. 

28.  The  plaintiff  leased  his  steamboat  by  public  act,  in  which,  as  additional 

security  for  the  performance  of  the  stipulations  of  the  lessees,  the  parties 
annexed  and  made  a  part  of  the  act,  a  bond,  signed  by  the  lessees,  with 
B.  and  jif.  as  securities.  The  condition  of  the  bond  bound  the  obligors 
to  some,  but  not  to  all  of  the  obligations  of  the  lessees,  resulting  from 
the  lease.  The  owner  of  the  boat  sought  to  bind  the  securities  on  the 
bond  for  a  non-compliance  with  the  stipulations  of  the  lease,  some  of 
which  formed  no  part  of  the  obliptions  resulting  from  the  bond.  Held: 
It  is  true  that  the  lease  and  the  bond  were  executed  at  the  same  time ; 
but,  as  the  same  parties  did  not  sign  both,  they  cannot  be  viewed  as  one  , 

contract  in  relation  to  the  sureties,  who  only  signed  the  bond.  The 
declaration  of  the  lessees,  in  the  contract  of  lease,  cannot  prejudice  their 
sureties,  who  can  only  be  held  bound  as  they  agreed  to  bind  themselves. 

Harrington  ▼.  NuAoUf  676. 

See  Taxes  and  Tax  CoU9Clor—8tat9  ▼.  Hayeg,  118. 

SURVEYOR. 

1.  A  surveyor  ordered  to  trace  a  line  under  a  former  survey,  is  bound  to 

follow  It,  without  regard  to  title  papers,  or  the  variations  of  the  compass. 

Frederick  ▼.  Bndardf  665. 
97 
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TAXES  AND  TAX  COLLECTOR. 

1.  WlMroatn  collector  had  obCmoed  the  MWiwuieut  roB  fipom  the  r>corfer 
of  mortpgos,  fat  one  jeor,  widioat  hoTing  oetded  for  the  iMetodiag  jeor, 

hk  taretios  are  ooC  releooed  from  dieirliabililyoBaeoiNmKof  tlie  neg^ 
of  the  rsooider  of  BMMtpgea.  State  ▼•  Bajfes*  118. 

2.  The  soreties  of  a  tax  eoUeetor  are  boiuid  fiir  the  peoakjr  of  two  per  cent 

per  month,  imposed  npoo  defimhiog  ttz  ooUectora.  IhitL 

3.  The  exigendee  of  government  require  that  the  proceM  Ibr  the  collection 

of  tuiet«  dionld  be  anmmaiy.  They  are  to  be  regarded  not  ee  a  debC,  to 
be  enlbrced  against  the  debtor  who  contracted  it.  by  judicial  proceedmgs 
but  a  oootribntioo  required  from  the  citisen  fiir  the  support  of  govern- 
mentt  and  Ibr  the  protection  and  benefit  of  all. 

Unkm  Tow  Boat  Companiy  v.  Borddon^  192. 

4.  The  bond  of  a  sheriff  and  Stste  tu  collector  is  not  a  bond  Ibr  a  sum  of 

money,  but  a  bond  fi>r  the  performance  of  official  duties,  and  if  die  dntieo 
are  nor  performed,  each  of  the  sureties  is  bound  to  the  frill  aoMunt  for 
which  they  have  obligated  themselves.  Copley  v.  Dmkgrave^  &95. 
6.  The  ^h  section  of  the  Act  of  1847,  providing  that  in  no  case  securitiee 
shall  be  liable  for  each  other,  or  beyond  the  amount  for  which  each  one 
may  have  obligated  himself  in  the  bond,  is  very  ftr  from  saying  that  they 
shall  not,  io  every  case,  be  bound  for  that  amonot.  If  the  oblig^tioa  of 
each  surety  is  to  be  ascertained  without  regard  to  that  of  the  otberv, 
they  stand,  so  far  ss  the  State  is  concerned,  as  if  only  one  of  diem  had 
signed  the  bond,  and  in  that  case  the  psrfly  signing  would  be  fiaUe  to  the 
lull  amount  of  bis  obligation.  Hid. 

6.  When  there  is  no  separate  book  kept  by  the  recorder  of  mortgages  to 

record  sheriff's  bonds,  recording  the  bond  in  the  book  of  mortgages 
will  be  sufficient  notice,  under  the  Act  of  1847.  Ihid. 

7.  The  46th  section  of  the  Act  to  provide  for  the  support  of  the  government 

of  the  State,  provides,  that  the  bond  of  the  collector  of  taxes  shall  ope- 
rate as  a  legal  mortgage  on  the  lands  and  slaves  of  the  collector.  This  act 
attaches  the  mortgage  to  the  bond  itself,  and  as  it  is  silent  as  to  the  man- 
ner of  recording  that  mortgage,  the  usual  mode  of  inscription,  in  the  book 
of  mortgages,  wiU  be  sufficient.  Ibid. 

8.  The  sureties  upon  the  bond  of  a  collector  of  taxes,  cannot  avail  themselvea 

of  any  fraud  committed  by  him.  IBid. 

9.  There  is  nothing  in  the  Act  of  1847  suspending  the  operation  of  the  pen- 

alty which  it  imposes  on  coDectors  of  State  taxes,  who  frul  to  account. 

Bid. 
10.  The  63d  section  of  the  Act  to  provide  a  revenue  for  the  support  of  the 
government  of  the  State,  ordains,  that  if  any  tax  collector  shall  neglect 
or  ful  to  pay  into  the  treasury  the  amount  due  by  him,  and  to  obtain  the 
treasurer's  receipt  therefor,  he  shall  forfeit  the  commission  allowed  to 
him  by  law.  Ibid. 

TRUST  ESTATES. 

1.  The  testator,  a  citizen  of  Tennessee,  conveyed  immovable  properly,  aitaa- 
ted  in  Louisiana  to  his  brothers,  forever,  in  trust ;  the  revenues  to  be 
employed  in  establishing  and  maintaining  an  academy  in  Tenneaaee,  aa 
particularly  set  forth  in  the  wiD.    He  directed  also  that,  after  the  deatih 
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of  his  brothers,  (the  trnateM,)  the  troBU  should  be  contioaed,  and  pass 
over  forever  io  the  heirs  of  his  said  brothers,  to  pass  the  estate ;  and  that 
the  magistmtes  of  the  county  court  of  the  county  of  Sumner  and  State 
of  Tennessee*  and  their  successors  in  office,  should  be  thereafter  the  per- 
petual superintendents  of  the  aforesaid  seminary.  Held :  The  testator's 
intention,  in  this  case,  was  to  create  a  perpetuity,  and,  as  to  Louisiana,  a 
new  tenure  of  property ;  that  intention  is  a  legal  impossibility,  and  the 
disposition  falls.  Succession  of  Franklin^  395. 

2.  It  is  impossible  to  recognize  trust  estates  in  Louisiana,  without  letting  in 

aU  the  laws  which  regulate  that  peculiar  tenure  of  property ;  and  the 
Constitutional  inhibition  to  the  Legislature  to  adopt  any  system  of  for- 
eign laws,  by  general  reference,  would  be  Andered  nugatory,  if  courts  of 
justice  assumed  the  power  to  introduce  those  systems  by  piecemeal,  in 
this  insidious  manner.    RosU  J<  Ihid. 

3.  Under  the  hypothesis  that  the  words,  «*  in  trust,"  in  this  case,  should  be 

reputed  not  written,  the  title  must  have  vested  in  the  original  trustees  in 
full  ownership,  and,  if  it  did,  the  charge  to  preserve  and  return  the  pro- 
perty to  other  persons  after  them,  would  be  such  a  substitution  as  would 
avoid  the  entire  disposition.    Rostj  J.  '  Und* 

4.  A  trust,  as  attempted  to  be  created  by  the  will  of  Franklin,  is  aright  in 

equity,  to  the  beneficial  enjoyment  of  lands  and  slaves,  of  which  the  legal 
title  is  in  another  person.  I  am  not  aware  of  any  trust  estate  created  in 
Louisiana,  which  has  been  recognized  as  a  legal  tenure  adversely  to  third 
persons  having  an  interest.    Eustis,  C.  J.  Ibvi. 

5.  The  fraraers  of  our  code  never  contemplated  to  abolish  naked  trusts,  un- 

coupled with  an  interest,  which  were  to  be  executed  immediately.  Eus- 
Us,  C.  J.  lind. 

6.  Trusts  are  unknown  to  our  laws,  and  the  only  cases  in  which  they  have  ever 

been  enforced  by  our  courts,  are  those  of  marriage  settlements,  which, 
so  far  as  they  create  no  new  tenure  of  property,  have  been,  by  comity, 
assimilated  to  marriage  contracts.  Gates  v.  Renfroej  569. 

See  Sale— 2>rrri/T.  AUen,  46. 
TUTOR. 

Sums  paid  by  a  tutor,  in  the  course  of  his  administration,  are  considered 
primd  facie  as  proper  charges  against  the  minor  he  represents.  Where 
there  are  circumstances  which  cast  a  suspicion  upon  his  good  fiiith,  it  is 
otherwise.  King  v.  Bowen.  151. 

See  Minors. 

VENDOR  AND  VENDEE. 

See  Sales— Ge^r^e  v.  Raaek,  594;  McCandlish  y.Kirkland,  614;  Carmetiter 
Laeaxe,  629- 

WARRANTY  AND  OF  THE  CALL  IN  WARRANTY. 

1.  The  call  in  warranty  is  not  a  dilatory  exception,  but  an  incidental  demand 
in  the  answer,  to  enforce  a  legal  right  of  the  defendant. 

Smiih  ▼.  McWqt^$,  145, 
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WARRAimr  AHD  OF  THE  CALL  Of  WAKRAHTY  (fWiMiY) 

to  (Mnd  the  nit.  iW. 

3.  BjdwCowt:  We  wmU  ooc  be  mfaffMood  M  dMppnfnng  oC  tfaepnt- 
tice  of  die  appoiotiiig  a  eontor  ei<  &OC  to  an  alveac  waRBBtor;  lbs  pM« 
■^  be  fiurlj  inlemd  from  theartidee  of  Che  Civil  Code  aadGBdetf 
PractJcOt  ptofi&tg  iw  the  pewectioo  oinitBuymm  ■IwiihHiim  Then- 
fore,  ifajndgeatrvckovtacallni  watiautj  of  a  mom  rwirtaat  iluftiihit, 
aad  tberebj  the  defeodat  bit  any  aohHaBfial  adfaatiige,  the  Sapmw 
Cowt  weald  raoHBd  the  caae,  aad  have  the  col  is  wanaaty  iiiititiiii 

aid. 

4*  Hie  lajiogoatof  araod,  aad  the  iwfahlinhinfwa  of  a  fany.  aie  acli  «l»f- 
ereigoty  which  do  aobodj  harm.  No  wanaaty  or  oWigalioB  to  iadmaify 
ever  arwea  from  thaa^  withoat  aa  eapfem  itipBlitioB  tti  that  cfet 

GOUspu  V.  IVceaea,  350. 
d.  He  who  aelli  a  debt  or  aa  iooorpoieal  ri^^  warrmalB  iu  enteace  ittbe 
time  of  tfa^tnader,  thoo^  ao  wanaaty  be  aieatiooed  in  the  deed. 

Jenidms  v.  TV  Paritk  of  Cad4i»,  559. 

6.  Even  in  case  of  fOpaJatba  of  ao  warraaty,  the  aeDer,  ia  caae  of  evidioD,  a 

liable  to  a  reetitatioa  of  the  price,  anlem  the  bayer  ww  awse  litlie 
time  of  the  oale  of  the  daagerirf' eviction,  aad  porehaaed  at  Im  peril  lod 
mk.  iW. 

7.  Ia  civil  matters  ooe  most  be  soed  belbra  the  jodige  haTing  jariBdictioQ  over 

the  place  where  he  has  his  doaiictl.  But  in  mattera  relative  to  wamorf, 
the  warrantor  may  be  brooght  before  the  conrt  having  oognhance  of  Um 
priadpal  actkm  in  which  the  domand  in  warranty  arisea. 

Oliver  V.  Bry,  590. 

8.  One  may  be  called  in  warranty  in  a  personal  action.     C.  P.  378, 379. 

Ifnd. 

WILLS. 

1.  A  noncnpative  will  under  private  signatore,  attested  by  only  three  wit- 

nesses, when  there  were  four  persons  present,  and  others  in  the  viciDity 
who  might  have  been  obtained  as  sobscribiog  witnesses,  is  invalid. 

Railiffi.  RaUif^m. 

2.  Where  two  daoses  in  a  will  are  inconsistent,  the  latter  is  considered  as  the 

will  of  the  testator.     C.  C.  171 6.  Succession  ofBoont^  127. 

3.  The  words  ^'lawful  heirs,"  in  a  will,  refer  to  heirs  of  the  half  ss  well  as  of 

the  whole  blood,  and  evidence  cannot  be  received  to  show  t2iat  testatrix 
only  meant  a  portion  of  her  heirs  at  law.  The  admission  of  such  eri- 
dence  would  virtnaUy  defeat  the  prohibition  to  make  verbal  testameolB. 

Sharp  V.  KlienpeUr,  264. 

4.  Whenthe  words  of  the  testamentary  disposition  are  sufficient  to  vest  • 

legsl  title  in  the  legatee,  and  the  iotentioD  of  the  testator  to  create  sachi 
title  for  his  benefit,  to  the  exclusion  of  the  heirs  at  law,  and  of  all  other 
persons,  is  ascertained,  then,  in  furtherance  of  that  intention,  any  ilhfil 
or  impoaible  condition  the  diapontion  may  contain,  is  presumed  to  bvt 
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been  inserted  ioadvertently»  and  is  reputed  in  law*  not  written ;  bat« 
where  the  title,  created  by  the  will,  as  ascertained  by  the  words  used,  and 
the  intention  of  the  testator,  is  a  tenure  of  properly  which  our  laws  do 
not  recognize,  the  attempt  to  change  the  nature  of  it,  and  to  convert  it 
into  a  title,  valid  under  our  laws,  would  no  longer  be  an  interpretation  of 
the  will,  but  the  making  of  a  new  will  for  the  testator.    R09U  J* 

Succession  of  Franklin^  395. 

5.  I  put  this  case  upon  the  principle,  that,   where  the  condition  is  of  the 

essence  of  the  title  created  by  the  bequest,  and  intended  by  the  testator, 
so  that  the  will  cannot  stand  without  it,  if  that  will  be  one  which  the 
law  does  not  recognize,  courts  of  justice  cannot  replace  it  by  another,  and 
the  disposition  must  fiill.    Rost,  J.  Ibid, 

6.  A  testament  is  a  law,  and  the  first  duty  of  courts,  in  this  as  in  other  laws, 

is  to  ascertain  the  mens  legislatoris ;  when  it  is  once  ascertained  beyond 
reasonable  doubt,  it  must  be  followed,  and  the  disposition  stands  or  falls, 
as  the  intention  of  the  testator  can,  or  cannot  be  carried  into  effect,  con- 
sistently with  the  rules  of  law.    RosU  J-  Ibid. 

7.  Powers  given  to  testators  by  the  code,  are  exceptions  to  the  general  law 

regulating  the  devolution  of  property ;  they  are  limited,  both  as  to  form 
and  substance ;  and  it  is  not  enough  to  say,  that  perpetuities  are  not  pro- 
hibited, it  should  be  shown  that  they  are  authorized.    Rost,  J.    Ibid. 

8.  A  man  has  no  more  power  to  create  new,  or  prohibited  modes,  of  convey- 

ing property  by  wiU,  than  he  has  by  sale,  or  by  donation  inter  vivos. 
Between  parties,  they  may  hold  their  property,  by  any  tenure  or  terms 
they  please ;  but,  as  to  the  establishment  of  titles  affecting  the  property 
Itself,  there  is  no  power  in  man,  out  of  the  law ;  nor  has  society  any 
interest  in  attempting  to  carry  into  effect  the  conceits  of  the  dead,  to  the 
disturbance  of  the  rules  of  public  order  and  policy  which  regulate  the 
living.     Eustist  C.  J.  Ibid. 

9.  There  is,  in  our  code,  but  a  single  restriction  upon  dispositions  in  favor  of 

a  stranger,  and  that  is,  where  the  laws  of  his  country  prohibit  similar 
dispositions  from  being  made,  in  fkvor  of  a  citizen  of  this  State.  Art. 
1477.  There  is  no  prohibition,  of  a  disposition  in  favor  of  a  foreign  State, 
or  corporation  created  by  it.     PresUniy  J.,  dissenting.  Ibid. 

10.  A  testator  may  make  every  disposition  of  his  property  by  donations  mortis 

causat  which  he  could  make  by  donations  inter  vivos.  Unless  the  law 
prohibits  a  testamentary  disposition,  the  testator  may  make  it,  if  it  do  not 
violate  some  rale  of  morality  or  duty.     Preston^  J.,  dissenting.     Ibid. 

1 1.  The  bequest  of  the  interest  of  a  fund  in  perpetuity,  when  the  naked  pro- 

perty in  the  fund  is  given  to  no  one  else  in  express  terms,  is  evidence  of 
the  intention  of  the  testator  to  bequeath  the  fund  itself;  and  the  meaning 
of  the  words  used,  should  be  ascertained  with  reference  to  that  inten- 
tion. Pealev.  White,  U9. 

12.  If  the  deceased  was  a  resident  of  England,  transiently  passing  through  our 

country,  the  disposition  of  his  personal  property,  according  to  the  laws  of 
England,  would  be  valid ;  but  if  the  deceased  was  domiciliated  in  Louis- 
iana, his  personal  property  was  domiciliated  here  with  him,  consequently 
he  was  obliged  to  dispose  of  it  according  to  the  laws  of  this  State.  Ibid. 
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WILLS  iContniued.) 

U.  The  noCuy  oondaded  the  wiU  thus :  ••Tfau  wUl  hta  been  dictated  to  mi 
by  the  ■ieor  Macarty,  and  I,  the  said  notary,  have  written  the  wfaoh  a 
ray  hand,  such  as  it  has  been  dictated  to  me  by  the  said  tesutor,  inds 
presence  of  the  witnesses  hereafter  named  and  nndersigned,'*  &e.  Tb 
qaestion  being,  whether  the  words  nsed  import  that  the  will  wss  dviaiti 
in  the  presence  of  the  witnesses,  or  was  only  miUen  in  their  pEveeoet 
Held:  The  words,  in  the  presence  of  the  witnesses  hereafter  named  d 
undersigned,  in  this  connection,  would  apply  indiscriminately  to  tk 
whole  clause— <o  the  dictation  as  well  as  to  the  wriung. 

Neldtr  t.  Maaxriy,  484. 
14.  When  the  father,  by  will,  in  favor  of  a  natural  child,  disposes  of  the  poitioB 
of  his  estate  permitted  him  by  law  to  dispose  of,  the  only  restraint  wfaidi 
the  law  imposes  on  the  rest  of  his  property  is,  that  the  disposition  of  it  be 
not  in  &Tor  of  any  other  persons  than  legitimate  relatious  or  a  pab& 
institution.  IhU. 

WITNESSES. 

1.  Where  an  sgeot  has  purcbued  property  for  b'a  principal,  which  hss  been 
seised  by  a  creditor  of  the  agent  as  bis  own  property,  in  a  contest  betweeo 
the  principelBod  the  semmg  creditor,  the  ageot  is  «  competent  witnese 
ft,  prote  hi»  -^flcy,  and  that  the  property  belongs  to  t£io  priocipsl. 

^  jt  mere  defect  of  heanng  or  of  sight,  does  not  render  a  person  imcomnetoDt 

ft,  be  a  witness  to  a  nnncupaUve  wiD.  Major  t.  Esneauil  51 

3.  A^j  introducing  a  witness  to  impeach  the  testimony  of  another  witness 
.  IS  not  restricted  to  the  simple  inquiry  as  "  to  the  general  character  of  the 
^^^^^^for  truth  and  ve^^^^^ 

ter  of  the  witness,  whose  testimony  is  sought  to  be  impeached,  but 
cannot  inquire  into  any  particular  ads  of  immoral  chamcter  which  msj 
hare  been  commited  by  the  impeached  witness. 

c    on,  .  .  ^^^  StaU  r.  Parker,  B3. 

6.  The  competency  of  a  witness  to  testify,  is  restored  when  he  has  suffered 
the  penalty  of  the  crime  of  which  he  has  been  convicted. 

fi    wu  •.  ^^^  ^'  ^^''^  Connor,  f.  w.  c,  379. 

6.  Where  witnesses  speak  positively  and  minutely  offsets  in  which  thev 
were  not  interested  and  which  happened  many  yean,  before,  when 
the  witnesses  were  children,  their  testimony  will  not  be  sufficient  to  form 
a  ground  of  behef.  eW/.r  v,  Ho^^K  440. 

„ !1  T.  /  "^"^"^  ^^""^"^  "™^^  toanswer  acn^s-interrogatoiy 
will  be  excluded^  ^^,^  ^.  Fan6i66^5. 

8.  From  necessity,  the  agent  of  a  vendee  is  a  competent  witness  to  pmve 
the  contract  of  sale,  and  the  price.  Boardman  v.  Ql^n,  681. 

».  A  surety  is  not  a  competent  witness  for  his  principal. 

,A    A       J    ..  -  ^««««  ▼•  Lowrifi^,  615. 

10.  Anadmrn^tratorof  an  estate,  in  matter,  concerning  the  succession  is 
subject  to  the  ordinary  rules  of  evidence,  and  even  when  internigated'on 
oath  to  answer  interrogatories  as  a  party,  he  cannot  give  evidenc7in  fiivor 
of  his  mother  agamst  the  succession.  Qy^  ^^  q^^^  ^^^ 

See  AttDxney  at  Law-AfaAfc»  v.  Farma-,  580. 


T7« 


GENERAL  INDEX. 


The  folldwing  euef,  pretentiDg  no  particolnr  point  which  degignated  a  familiar  title 
under  which  they  ihotOd  he  diftribated,  it  wag  thooght  heit  to  place  them  together  under  a 
0«oeral  Index.  Some  of  the  caaei  appear  under  thoce  titlea  which  have  been  tboaght 
moat  appropriate.  Thia  repetition  may  prevent  them  from  eicaping  the  notice  of  tboee 
readen,  who,  making  a  different  daaiification,  might  omit  to  examine  the  Index  with  a 
▼iew  to  that  which  hag  been  adopted. 


r& 
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The  curator  of  a  surety  on  a  bond  to  release  property  which  has  been 
attachfd,  cab  not  maiDtaio  an  attachment  against  the  principal  on  the 
bond,  unless  the  surety  has  made  a  payment. 

Bannon  v.  BameU^  105. 
Where  a  liquidator  has  been  appointed  in  pursuance  of  law  for  an  insolvent 
corporation,  it  is  his  duty  to  enforce  contributions  from  stockholders  who 
are  indebted,  to  meet  the  liabilities  of  the  corporation.    Individual  credi- 
tors can  compel  him  by  action  to  do  so,  and  they  have  not  the  right,  while 
r,  he  is  acting,  to  institute  suits  against  the  stockholders  to  enforce  the  pay- 

ment of  their  claim.  Gat  Light  and  Banking  Co.  v.  Hayes,  114. 

^  Where  an  insolvent  corporation  is  in  process  of  hquidation,  in  the  hands  of 

„  a  liquidator  appointed  under  the  law,  there  is  but  little  ground  for  con- 

^  sidering  that  prescription  runs  in  favor  of  the  corporation,  during  the 

f  term  of  liquidation.  Ibid. 

I  The  testamentary  executrix  who  is  in  possession  of  the  succession,  is  not 

^  under  the  necessity  of  demanding  the  seizing  of  a  particular   legacy  to 

herself  from  the  heirs.  Succession  of  Boone,  127. 

As  a  general  rule,  the  government  of  the  United  States,  in  its  proceedings 
^  in  its  own  courts,  and  in  the  courts  of  the  State  to  which,  in  civil  actions, 

it  may  resort,  can  only  act  through  its  offices  and  officers  established  by 
law.  UniUd  States  v.  Smith,  185. 

Where  the  district  court  dissolved  an  injunction  because  it  was  obtained  by 
f  one  not  competent  to  represent  the  plaintiff,  the  subsequent  appearance  of 

one  duly  authorized,  and  his  prosecution  of  the  case  to  the  appellate 
court,  can  have  no  retroactive  effect.  Ibid, 

By  the  Court :  It  frequently  happens,  that  one  man  may  represent  several 
persons  or  quality  of  persons.  He  may  be  an  executor,  a  syndic,  an 
alderman,  a  president  of  a  company,  a  church  warden,  &c.  What  he 
does  in  one  quality,  cannot  prejudice  him  in  another.  Nor  can  he  trans- 
fer what  he  has  in  one  quality  to  the  other.  In  each  quality,  the  per- 
sonation is  distinct  and  so  maintiued.  Lapeyre  v.  Thompson,  218. 
That  portion  of  the  statute  of  1840,  abolishing  imprisonment  for  debt,  which 
subjects  the  defendant  to  imprisonment  for  giving  an  unjust  preference, 
only  until  he  pays  the  debt,  partakes  of  a  civil  character.  It  merely 
excepts  that  case  from  the  law  to  abolish  imprisonment  fmr  debt,  and,  as 
to  it,  still  albws  imprisonment  as  a  civil  remedy. 

Thompson  ▼.  Chapman,  257. 
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Id  a  contest  for  the  ownenhip  of  Blaves,  the  plaintiff's  title  was  sostainad. 
He  died,  and  his  caratora  brought  suit  for  the  wages  of  the  slaves,  and 
also  for  the  value  of  those  that  were  not  delivered.  Plaintiflb  had  judg- 
ment, which,  on  appeal,  was  affirmed.  The  slaves  were  delivered  to 
defendants  on  their  giving  a  forthcoming  bond.  Held:  That  this  cir- 
cumstance did  not  affect  defendants'  rights  in  relation  to  the  slaves. 

BoUs  v.  Nichols,  263. 

A  reward  for  the  conviction  of  a  person  who  may  have  been  concerned  in 
the  commission  of  a  crime,  refers  to  a  crime  already  committed,  and  not 
to  one  which  may  be  committed  subsequent  to  the  offer. 

ComeUon  et  al  v.  Sun  Mutual  Insurance  Co,.,  345. 

A  reward  for  the  conviction  of  a  person  who  may  have  been  concerned  io 
the  perpetration  of  a  specific  crime,  cannot  be  recovered,  by  the  infomi- 
ant,  for  a  conviction  of  a  person  of  a  crime  less  in  degree  and  eotiniy 
different.  Ibid. 

Where  property  was  sold  under  execution,  according  to  a  plan  made  by 
the  defendant,  which  proved  to  be  defective;  and  a  number  of  the  par- 
chasers  had  a  new  plan  made,  wlych  they  adopted ;  it  was  held,  that  this 
new  plan  did  not  bind  the  purchaser,  who  was  not  a  party  to  it. 

Ma*»ey  v.  Herman,  353. 

Where  one  of  the  several  parties  must  suffer,  the  loss  should  fall  on  tbt 
party  who,  by  his  imprudent  confidence,  has  enabled  the  wn)ng-doer  to 
get  credit  with  innocent  third  persons,  to  which,  upon  the  true,  bot 
hidden  state  of  facts,  he  would  not  be  entitied.    Slidell,  J. 

Campbell  v.  Pewn,  371. 

It  is  not  sufficient  for  the  plaintiff  to  make  out  a  probable  case,  he  must 
make  it  certain.  And  where  the  suit  is  delayed  until  after  the  death  of 
the  person  against  whom  the  claim  is  alleged  to  have  existed,  and  where 
if  it  existed  at  all,  it  must  have  been  known  in  his  lifetime,  the  teetimoDy 
should  be  peculiarly  strong.  Simpson  v.  Powell,  5^. 

The  court  understands  that^  in  Alabama^  it  is  requisite  to  relief  in  chan- 
cery, by  opening  a  judgment,  that  the  complaint  should  show  that  the 
judgment  is  unjust.  Kyle  v.  Vanbihher,  575. 
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774  INDEX. 

WILLS  [Continued.) 

13.  The  notary  ooDcladed  the  wiU  thus :  "This  will  has  been  dictated  to  m 

by  the  sieor  Macarty^  aud  I,  the  said  notary,  have  written  the  whole  in 
my  hand,  such  as  it  has  been  dictated  to  me  by  the  said  testator,  in  the 
presence  of  the  witnesses  hereafter  named  and  undersigned,"  &g.  The 
question  being,  whether  the  words  nsed  import  that  the  will  was  diiAaki 
in  the  presence  of  the  witnesses,  or  was  only  toriUen  in  their  preeence. 
Held:  The  words,  in  the  presence  of  the  witnesses  hereafter  named  bbj 
undersigned,  in  this  connection,  would  apply  indiscriminately  to  tla 
whole  clause — to  the  dictation  as  well  as  to  the  writing. 

NelcUr  ▼.  Maearty,  484. 

14.  When  the  father,  by  will,  in  favor  of  a  natural  child,  disposes  of  the  portion 

of  his  estate  permitted  him  by  law  to  dispose  of,  the  only  restraiot  which 
the  law  imposes  on  the  rest  of  his  property  is,  that  the  dispositioo  of  it  be 
not  in  favor  of  any  other  persons  than  legitimate  relations  or  a  public 
institution.  Ihid, 

WITNESSES. 

1.  Where  an  agent  has  purchased  property  for  his  principal,  which  has  been 

seized  by  a  creditor  of  the  agent  as  his  own  proper^,  in  a  contest  between 
the  principal  and  the  seizing  creditor,  the  agent  is  a  competent  witness 
to  prove  his  agency,  and  that  the  property  belongs  to  the  principal. 

McLeod  V.  Frosty  60. 

2.  A  mere  defect  of  hearing  or  of  sight,  does  not  render  a  person  imcompetent 

to  be  a  witness  to  a  nuncupative  will.  Major  v.  Etneaulti  51. 

^3.  A  party  introducing  a  witness  to  impeach  the  testimony  of  another  witness, 
^  is  not  restricted  to  the  simple  inquiry  as  **  to  the  genera]  character  of  the 
witness ybr  truth  and  veracity ;"  he  may  inquire  into  the  general  charac- 
ter of  the  witness,  whose  testimony  is  sought  to  be  impeached,  but 
cannot  inquire  into  any  particular  acts  of  immoral  character  which  may 
have  been  commited  by  the  impeached  witness. 

The  StaU  v.  Parker,  83. 

5.  The  competency  of  a  witness  to  testify,  is  restored  when  he  has  suffered 

the  penalty  of  the  crime  of  which  he  has  been  convicted. 

State  V.  Sarah  Connor^  J.  w,  c,  379. 

6.  Where  witnesses  speak  positively  and  minutely  of  fiicts  in  which  they 

were  not  interested,  and  which  happened  many  years  before,  when 
the  witnesses  were  children,  their  testimony  will  not  be  sufficient  to  form 
a  ground  of  belief.  Chandler  v.  Houghs  440. 

7.  The  testimony  of  a  witness  who  has  omitted  to  answer  a  cross-in terrogatoiy 

will  be  excluded.  Kyle  v.  Vanhibher^  575. 

8.  From  necessity,  the  agent  of  a  vendee  is  a  competent  witness  to  prove 

the  contract  of  sale,  and  the  price.  Boardman  v.  Glennf  581. 

9.  A  surely  is  not  a  competent  witness  for  his  principal. 

Rosseau  v.  Lovering^  615. 
10.  An  administrator  of  an  estate,  in  matters  concerning  the  succession,  is 
subject  to  the  ordinary  rules  of  evidence,  and  even  when  interrogated  on 
oath  to  answer  interrogatories  as  a  par^,  he  cannot  give  evidence  in  favor 
of  his  mother  against  the  succession.  (ruier  v.  Gfitier,  103. 

See  Attorney  at  LtiW-^Madden  v.  Farmert  580. 
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The  ibnowing  cues,  preienting  no  particiiliir  point  which  designated  a  familiar  title 
voder  which  they  ahoiUd  he  distribnted,  it  wag  thooght  best  to  place  them  together  onder  a 
General  Index.  Some  of  the  cases  appear  under  those  titles  which  have  been  thoaght 
most  appropriate.  This  repetition  may  prevent  them  from  escaping  the  notice  of  those 
readers,  who,  making  a  different  classification,  might  omit  to  examine  the  Index  with  a 
▼iew  to  that  which  has  been  adopted. 


The  curator  of  a  surety  on  a  bond  to  release  property  which  has  been 
attached,  cannot  maintain  an  attachment  against  the  principal  on  the 
bond,  unless  the  surety  has  made  a  payment. 

Bamnon  v.  BameU^  105. 

Where  a  liquidator  has  been  appointed  in  pursuance  of  law  for  an  insolrent 
corporation,  it  is  his  duty  to  enforce  contributions  from  stockholders  who 
are  indebted,  to  meet  the  liabilities  of  the  corporation.  Individual  credi- 
tors can  compel  him  by  action  to  do  so,  and  they  have  not  the  right,  while 
he  is  acting,  to  institute  suits  against  the  stockholders  to  enforce  the  pay- 
ment of  their  claim.         Gas  Light  and  Banking  Co.  v.  Hayts^  114. 

Where  an  insolvent  corporation  is  in  process  of  liquidation,  in  the  hands  of 
a  liquidator  appointed  under  the  law,  there  is  but  little  ground  for  con- 
eldering  that  prescription  runs  in  favor  of  the  corporation,  during  the 
term  of  liquidation.  Ibid. 

The  testamentary  executrix  who  is  in  possession  of  the  succession,  is  not 
under  the  necessity  of  demanding  the  seizing  of  a  particular  legacy  to 
herself  from  the  heirs.  Succession  of  Boone,  127. 

As  a  general  rule,  the  government  of  the  United  States,  in  its  proceedings 
in  its  own  courts,  and  in  the  courts  of  the  State  to  which,  in  civil  actions, 
it  may  resort,  can  only  act  through  its  offices  and  officers  established  by 
law.  UniUd  States  v.  Smith,  185. 

Where  the  district  court  dissolved  an  injunction  because  it  was  obtained  by 
one  not  competent  to  represent  the  plaintiff,  the  subsequent  appearance  of 
one  duly  authorized,  and  his  prosecution  of  the  case  to  the  appellate 
court,  can  have  no  retroactive  effect.  Ibid, 

By  the  Court :  It  frequently  happens,  that  one  man  may  represent  several 
persons  or  quality  of  persons.  He  may  be  an  executor,  a  ayndic,  an 
alderman,  a  president  of  a  company,  a  church  warden,  &c.  What  he 
does  in  one  quality,  cannot  prejudice  him  in  another.  Nor  can  he  trans- 
fer what  he  has  in  one  quality  to  the  other.  In  each  quality,  the  per- 
sonation is  distinct  and  so  maintaied.  Laptyrt  v.  Thompson,  218. 

That  portion  of  the  statute  of  1840,  abolishing  imprisonment  for  debt,  which 
subjects  the  defendant  to  imprisonment  for  giving  an  unjust  preference, 
only  until  he  pays  the  debt,  partakes  of  a  civil  character.  It  merely 
excepts  that  case  from  the  law  to  abolish  imprisonment  for  debt,  and,  as 
to  it,  still  albws  imprisonment  as  a  civil  remedy. 

Thompsan  v.  Chapman,  257. 
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WILLS  {Continued.) 

13.  The  ootuy  ooocluded  the  will  tfaofl :  '•This  will  has  been  dictated  to  m 

by  the  sieor  Macariy,  aad  I,  the  mid  notary,  have  written  the  whole  m 
raj  hand,  such  as  it  has  been  dictated  to  me  by  the  said  testator,  in  dn 
presence  of  the  witnesses  hereafter  named  and  undersigned,"  ice.  The 
question  being,  whether  the  words  ased  import  that  the  will  was  dictated 
in  the  presence  of  the  witnesses,  or  was  only  written  in  their  presence. 
Held:  The  words,  in  the  presence  of  the  witnesses  hereafter  named  and 
undersigned,  in  this  connectioD,  would  apply  indiscriminately  to  die 
whole  clause — to  the  dictation  as  well  as  to  the  writing. 

Nelder  v.  Maeariy^  484. 

14.  When  the  father,  by  will,  in  favor  of  a  natural  child,  disposes  of  the  portion 

of  his  estate  permitted  him  by  law  to  dispose  of,  the  only  restraint  which 
the  law  imposes  on  the  rest  of  his  property  is,  that  the  disposition  of  it  be 
not  in  favor  of  any  other  persons  than  legitimate  relations  or  a  public 
institution.  Ibid. 

WITNESSES. 

1.  Where  an  agent  has  purchased  property  for  his  principal,  which  has  been 

seized  by  a  creditor  of  the  agent  as  his  own  property,  in  a  contest  between 
the  principal  and  the  seizing  creditor,  the  agent  is  a  competent  witness 
to  prove  bis  agency,  and  that  the  property  belongs  to  the  principal. 

McLeod  V.  Frosty  50. 

2.  A  mere  defect  of  hearing  or  of  sight,  does  not  render  a  person  imcoropeteot 

to  be  a  witness  to  a  nuncupative  will.  Major  v.  Esneatdt^  51. 

^3.  A  party  introducing  a  witness  to  impeach  the  testimony  of  another  witness, 
^  is  not  restricted  to  the  simple  inquiry  as  **  to  the  general  character  of  the 
witness yor  truth  and  veracity  ;*'  he  may  inquire  into  the  general  charac- 
ter of  the  witness,  whose  testimony  is  sought  to  be  impeached,  but 
cannot  inquire  into  any  particular  acti  of  immoral  character  which  may 
have  been  commited  by  the  impeached  witness. 

The  StaU  v.  Parker,  83. 

5.  The  competency  of  a  witness  to  testify,  is  restored  when  he  has  suffered 

the  penalty  of  the  crime  of  which  he  has  been  convicted. 

State  V.  Sarah  Connor^  f.  w.  c,  379. 

6.  Where  witnesses  speak  positively  and  minutely  of  facts  in  which  they 

were  not  interested,  and  which  happened  many  years  before,  when 
the  witnesses  were  children,  their  testimony  will  not  be  sufficient  to  form 
a  ground  of  belief.  Chandler  v.  Houghs  440. 

7-  The  testimony  of  a  witness  who  has  omitted  to  answer  a  cross-interrogatory 
will  be  excluded.  Kyle  v.  Vanhihber,  575. 

8.  From  necessity,  the  agent  of  a  vendee  is  a  competent  witness  to  prove 
^^  the  contract  of  sale,  and  the  price.  Boardman  v.  Olennt  581. 

9.  A  surety  is  not  a  competent  witness  for  his  principal. 

Rosseau  v.  Lovering^  615. 
10.  An  administrator  of  an  estate,  in  matters  concerning  the  succession,  is 
subject  to  the  ordinary  rules  of  evidence,  and  even  when  interrogated  on 
oath  to  answer  interrogatories  as  a  par^,  he  cannot  give  eridence  in  favor 
of  his  mother  against  the  succession.  (ruier  v.  Ouier^  103. 

See  Attorney  at  Law— Jif^uUen  v.  Farmer^  S80. 
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Tba  fbllowiiig  caaei,  pretentiDg  no  particnliir  point  which  designated  a  familiar  title 
under  which  they  ihonld  he  diBtributed,  it  wag  thought  heat  to  place  them  together  onder  a 
General  Index.  Some  of  the  caaet  appear  under  thoce  titlei  which  have  been  thoaght 
moat  appropriate.  Thia  repetition  may  prevent  them  from  escaping  the  notice  of  tboee 
readers,  who,  making  a  different  daaaification,  might  omit  to  examine  the  Index  with  a 
▼lew  to  that  which  has  been  adopted. 


The  curator  of  a  surety  on  a  bond  to  release  property  which  has  been 
attach^,  cannot  maintain  an  attachment  against  the  principal  on  the 

bond,  unless  the  surety  has  made  a  payment. 

Bamtwn  t.  Bamettt  105. 

Where  a  liquidator  has  been  appointed  in  pursuance  of  law  for  an  insolvent 
corporation,  it  is  his  duty  to  enforce  contributions  from  stockholders  who 
are  indebted,  to  meet  the  liabilities  of  the  corporation.  Individual  credi- 
tors can  compel  him  by  action  to  do  so,  and  they  have  not  the  right,  while 
he  is  acting,  to  institute  suits  against  the  stockholders  to  enforce  the  pay- 
ment of  their  chiim.         Gas  Light  and  BatUcing  Co,  v.  Hayes,  114. 

Where  an  insolvent  corporation  is  in  process  of  liquidation,  in  the  hands  of 
a  liquidator  appointed  under  the  law,  ttiere  is  but  little  ground  for  con- 
sidering that  prescription  runs  in  favor  of  the  corporation,  during  the 
term  of  liquidation.  Ibid. 

The  testamentary  executrix  who  is  in  possession  of  the  succession,  is  not 
under  the  necessity  of  demanding  the  seizing  of  a  particular  legacy  to 
herself  from  the  heirs.  Succession  of  Boone,  127. 

As  a  general  rule,  the  government  of  the  United  States,  in  its  proceedings 
in  its  own  courts,  and  in  the  courts  of  the  State  to  which,  in  civil  actions, 
it  may  resort,  can  only  act  through  its  offices  and  officers  established  by 
law.  UniUd  StaUs  v.  Smith,  185. 

Where  the  district  court  dissolved  an  injunction  because  it  was  obtained  by 
one  not  competent  to  represent  the  plaintiff,  the  subsequent  appearance  of 
one  duly  authorized,  and  his  prosecution  of  the  case  to  the  appellate 
court,  can  have  no  retroactive  effect.  Ibid. 

By  the  Court :  It  frequentiy  happens,  that  one  man  may  represent  several 
persons  or  quality  of  persons.  He  may  be  an  executor,  a  syndic,  an 
alderman,  a  president  of  a  company,  a  church  warden,  &c.  What  he 
does  in  one  quality,  cannot  prejudice  him  in  another.  Nor  can  he  trans- 
fer what  he  has  in  one  quality  to  the  other.  In  each  quality,  the  per- 
sonation is  distinct  and  so  maintaied.  Lapeyre  v.  Thompson,  218. 

That  portion  of  the  statute  of  1840,  abolishing  imprisonment  for  debt,  which 
subjects  the  defendant  to  imprisonment  for  giving  an  unjust  preference, 
only  until  he  pays  the  debt,  partakes  of  a  civil  character.  It  merely 
excepts  that  case  from  the  law  to  abolish  imprisonment  for  debt,  and,  as 
to  it,  still  albws  imprisonment  as  a  civil  remedy. 

Thompson  v.  Chapman,  257. 
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